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(D)     Pleadings. 

I.  ^N  trcfpafs  the  defendant  juftified  as  bailiff  of  J.  S.  to  dif-  Br.TriTerfe 
X  train  for  rent  arrear,  and  the  plaintiff  /aid ^  that  riens  arrear^  ^''  ^^^^ 
and  a  good  ifTue  againil  the  bailiiF;  contra   againfl  the  lord  s.  C.  and 
himfelf\  note  the  diverfity.     Br.  Trcfpafs,  pi.  ao6.  cites  14  H.  ^^  5^* 

f^-    5-  plied,  thathe 

is  not  baUiflf ;  prift ;  and  there  ffc  this  held  to  be  a  good  plea.— —But  contn  If  he  fays  th^t  be  at  hai^ 
iiff,  and  by  bit  command  took  the  Jijlrtft  ^  for  command  fuffigea  thoagh  he  be  not  biuliff.  Br.  Tra- 
verse per  &c.  pi.  147.  cites  14  H.  6.  5. 

2.  Bailiff  (hall  have  every  challenge  to  the  array  and  polls  as 
his  mailer  (hall  have.  Br.  Baillie,  pi.  29.  cites  9  H.  7.  24. 
per  tot.  cur. 

3.  And  may  fay,  that  the  tenements  are  in  another  vill^  but 
hMiffJhall  not  di/claim  in  the  landy  contra  of  attorney,  and  bailiff 
may  plead  mifnofmer  of  his  mafter^  and  the  other  pleas  triable  by  the 
efftfe.     Ibid.  , 

4*  If  there  are  two  coparceners  of  a  rentj  and  the  one  dijlrains 
mnd  avows  for  himfelf  and  juflifes  as  bailiff  of  his  companion^  it  is 
not  traverfable  that  he  is  not  bailiff.  Br.  Travcrfe  per,  &c.  pi. 
n8.  cites  15  H.  7.  17. 

5.  In  afftfe^  if  J.  S.  appears  as  bailiff  of  the  tenant,  it  is  not 
traverfable  if  he  be  bailiff  or  not.  Br.  Traverfe  per,  &c.  pi.  345. 
cites  15  H.  7.   17. 

6.  Replevin^  the  defendant  made  cognizance  as  bailiff  to  the  E.  S.  C.  cited 
of  Bedford,  whereas  in  truth  he  was  not  his  bailiffs  but  took  the  ch?yrbut 
difirefs  againfl  his  will.     It  >yas  held,  that  the  pkiintiff  cannot  denlcd'by 
traverfe,  that  he  was  not  his  bailiff,  for  it  is  not  iffuable;  nor  hiniindeii- 
can  the  earl  difavow  it,  for  he  is  not  party;  nor  can  the  earl  ^^^^^^ 
have  an  action  upon  the  cafe,  becaufe  he  is  not  damnified;  but  the  court. 
the  party  whofe  cattle  are   taken,  may  bring  an  aflion  of  tref-  "  Mod. 
pafs    for  taking  his   cattle ;    and   if   the   defendant  juftifies  as  pifJhf  6 
bailiff,  he    may  fay,  de  [on  tort  demcfne  ahfque  tali  caufa^  and  fo  .  Ann.  C.  B. 
punifti  him.     Cro.  E.  14.  pi.  3.  Pafch.  25  Eliz,  C.  B.  the  Earl  i^^^jffjj^ 
of  Bedford's  cafe.  ^.  Pine. 

7.  In  trefpafs  the  defndant  jufified   as  bailff  to   J.  S.     The  J^^^^'^^^^••■ 
plaintiff  replied,  that  he  took  his  cattle  of  his  own  wrong,  and  good  traverfe 
traverfcd  his  being  bailiff.     Anderfon  Ch.  J.  faid,  that  if  one  has  m  frej)><>jf -, 
caufe  to  did  rain  my  goods,  and  a  f  ranger  of  his  own  wrong  takes  ^'8*  ^**"- 
my  goods  not  as   bailiff  or  fervant  to  the  other,  and  I  bring  tref-  ijf'jn  uc's 
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cafe,  cit^  paf(i  againft  him,  he  cannot  excufe  himfelf  by  fathering  his  mi& 

inid^he^'  ^*  dcmcanors  upon  me  j  for  once  he  was  a  trcfpaflbr,  and  his  intent 

porter  fays*  was  manifeft.     But  if  one  dj/lniru  as  bailiffs  thd  in  truth  he  U  net 

that  the  rea-  hailijf^  if  he,  in  whofe  right  he  does  it,  does  afterwards  aflent  to 

SStSrrii"  ^^>  ^^  ^*"  ^^'^  ^  puni(hed  as  a  trefpaflbr ;  for  the  affent  fliall 

bec«ure  if '  have  relation  to  the  time  of.  the  dUbrefs  taken,  and  fo  is  the  book 

the  frank,  of  7  Hen.  4.  and  to  all  this  Periam  agreed.     And  Anderfon 

^a*SSJi*ge^  ^cW  clearly,  that  the  'taking  in  this  cafe  is  not  goofl,  to  which 

Che  plaintiff*  Rhodes  agreed.     Godb.  109,    no.   ph  129.   Mich.    28  &  29 

hunoco.  EHz.  C.  B.  Anon.' 

lottr  to  have 

fiefpafs,  be  die  defcjidaot  bailiff  or  not ;  bat  there  it  if  held,  that  in  avowry  fir  rent  as  bailiff  to  t 

Aran|$er  focb  ttavetfe  is  good^  becauie  there  was  do  trefpafs  done  if  he  waa  not  his^bailiff.     And  £9 

the  reporter  fays  it  is  io  the  principal  cafe  of  Lee  ▼ The  taking  the  beafts  of  the  plaintiff  in  the 

franktenement  of  a  ftranger  is  a  tort  to  the  plaintiff,  unleft  be  had  good  authority  from  die  i^ranger  to 
take  them ;  fo^  it  may  bie,  the  ftranger  may  bring  trefpafs  for  the  damage  done  by  the  beaHs,  and 
then  which  way  con  the  plaintiff  aid  himfeif  againid  the  defendant,  unlefs  by  this  traverfej  ideo 
fuaere. 

[2]  8.     In  replevin  the  defendant  made  conufance  as  bailiff  to  J.  S. 

S.  C.  octed  jQr  damage  feafant ;  the  plaintiff  replied,  that  one  A.  did  pretend 
Raym^Rep.  ^^8^^  ^^  ^  ^^d  whcrc,  &c.  and  that  the  defendant  took  them 
310.  in  cafe  in  right  of  the  faid  A.  abfque  hoc  that  he  took  them  as  bailiff  to 
c  f'illTp  J*  ^'  ^"^  ^P^"  demurrer  all  the  ^uftices  held  clearly,  that  the 
iSaikTioy!  travcrfc  IS  good.  And  as  to  a  matter  which  was  obje&ed,  that 
pl.  1.  Tre-  if  this  traverfe  ihould  be  allowed,  the  meaning  of  the  defendant 
vilian  v.  ^jj|  \^  drawn  in  queftion,  they  faid,  that  the  fame  is  not  any 
the"travcrfe  niifchiefj  foT  fo  it  is  in  other  cafes,  as  in  the  cafe  of  re- 
held  to  be  caption.  2  Le.  215^  216.  pl.  274.  Pafch.  29  £liz«  C.  B.  Ful- 
^"^•|5525    ler  V.  TrimweU. 

and  a  differ- 

m^robrcrved  bctvfeen  an  action  of  trefpafs  quart  dauft/m  fregiff  and  an  »Q\on  of  trefpafs  fir  taking  cattle 
cr  replevin;  in  the  firft  cafe,  if  the  defendant  juftifies  on  entry  to  the  clofe  by  command,  or  as  bai- 
liff to  one  in  whom  he  alledges  the  freehold  to  be,  the  plaintiff  /hall  not  in  his  replication  traverfe  the 
command ;  becattfe  it  would  admit  the  truth  of  the  reft  of  Ohe  plea,  viz.  that  the  freehold  was  in  }•  S. 
and  not  in  the  plaintiff,  which  would  be  futficieot  to  bar  his  a^ion,  whether  the  defendant  was  im- 
powered  by  J.  $•  to  enter,  or  not  impowered  ;  for  it  is  ifot  material  that  the  defendant  has  done 
a  wrong  to  a  ftranger,  if  it  be  none  to  the  plaintiff;  but  in  the  other  two  cafes,  if  the  defendant  juf-> 
tiiies  taking  my  cactle  as  bailiff  to  J.  S.  in  whom  he  lays  a  title  to  take  them,  as  for  diftrefs  or  other 
caufe,  there  it  may  be  material  to  traverfe  the  command  or  authority;  for  tho'  J.  S.  had  right  to  take 
the  cattle,  yet  a  ftranger  who  had  no  authority  from  him  will  be  liable ;  fo  that  both  parts  of  the  de- 
fendant*! pica  in  this  cafe  muft  be  true,  and  therefore  an  anfwer  to  any  part  is  lulhcient ;  fo  in  tref- 
pafs for  taking  good&.  -^— »  ii  Mod.  112.  pl.  8.  Pafch.  6  Ann.  C.  B.  the  S.  C.  adjudged  ac- 
cordingly,  diat  in  replevin  or  avowry  the  being  bailift'  is  traverfable  ;  for  otherwife  a  man  might  be 
twice  charged ;  for  fuppofe  the  lord  brought  trefpafs,  and  the  tenant  pleaded  the  recovery  in  the  re- 
plevin, this  fliaH  not  conclude  the  terd ;  for  it  wouIJ  be  very  mifchlevous  that  the  lord  flioold  be  con- 
cluded, and  not  be  able  to  fay  that  he  was  not  his  bailiff,  and  had  no  authority  exprefs  or  implied* 
An  agreement  or  con&nt  fubfequent  will  amount  to  an  authority,  Sec,  and  (he  whole  court  agreed  that 
it  is  traverfable. 

The  baiKff  p.  In  an  avinvry  for  an  amerciament  in  a  court  leet  upon  a 
Tiai^  wlS^t  ^^^^>  ^^^  ^°^  making  a  tumbrel  and  (locks,  he  rtiuft  alledge^  that  the 
from  the  pain  is  unpaid  to  the  lord,  because  if  any  other  of  the  vill  has  paid 
<»cward,  the  pain,  the  plaintiff  is  not  diftrainablc,  alfo  he  muft  plead  the 
ftrafn  for'an  P^^^^P^  of  the  Jleward  for  taking  the  diftrefs,  or  levying  the  pain, 
iinjcrciimcnt  and  the  extract  of  the  court,  which  the  bailiff  ought  to  have  for 
j/J  *  jT^*  his  warrant.  Mo.  574.  pl.  789.  Trin.  40  Eliz.  Scroggs  v.  Ste- 
p!.%39?'  venfon. 
iVm.  40  dc4i  Sliait  in  cafeof  Stevenlbii  v.  Scroggt.i        1      Cro.  £.  698.  pI«  ii.  Mldu  41  ft  4* 


O^allment. 


IMw  B*  It*  Stiftntett  ▼.  SerQ|ss»  $•  C.  tn^  Popbam  t^i,  Huit  tlie  ddMsfit  tf  bailHF  of  th« 
awBor  ctaaoc  dHbain  for  an  amerciament  by  realbn  of  his  office,  withoot  an  rfpecial  warrant  from  the 
Brwifd  V  «ordy  no  more  dun  a  (heriff  may  levy  amerciaments  of  this  court  without  warrant ;  but 
Gawdy  a  coatra ;  that  he  may  reftraln  for  taiwfui  amerciaments,  by  reafon  of  the  office  5  but  he  can* 
■oc  enter  for  a  conditioa  broken* 


10.  In  replevin  the  defendant  jujiifiedy   for  that  the  place  S.  C.  cite4 
ivhere  Is  the  freehold  of  the  dean  of  P.  and  that  he  as  his  bailjf  j^^'ni^Rep. 
todt  the  cattle  damage  feafant;  the  plaintiff  replied^  de  injuria  Jua  310.  incaft 
propria^  aifque  hoc  that  he  is  his  haUif.     It  was  obje£ted,  that  the  ^^"^^^ 
phuitifF  could  not  trarerfe  that  the  defendant  was  bailiff,  becaufe  ^* 

he  had  confejfed  the  franktenement  in  the  dean,  in  whofe  ^ight  he 
juftified.  And  judgment  was  given  per  cur*  viz.  Croke,  Dode- 
ridge,  and  Haughton,  that  the  plea  [re|dication]  is  not  good, 
and  fi>  ags^inft  ^  plaintiff.  Roll.  Rep.  46.  Trin.  12  Jac»  B.  R. 
Lee  T. 

11.  In  replevin,  the  defendant  made  conufana  as  hailiffefj.  S.  in  Kpievfn, 
for  arent-charge;  plaintiff //»7J!n/  in  bar,  that  he  took  the  dijlrefs  the  defend- 
mthout  the  privity  or  command  of  %  S.  and  that  fuch  a  day  after  ""^  7^*  ^. 
7.  o.  had  firn  notice  ot  it,  and  then  difavowed  the  taking  afore-  bailiff  to  B. 
Uud.  Defendant  demurred  generally;  and  per  cur.  the  bar  is  fir  rent,  Scc. 
ill;  for  he  ought  to  have  traverfed  the  being  bailiff',  and  was  ruled  to  repltsraud 
replead  fo,  and  to  amend  his  bar,  paying  coils,  and  to  go  to  trial  traverfes, 
whether  bailiff  or  not.  3  Lev.  ao.  Pafch.  33  Car.  2.  C.  B.  Dob-  tbatfUdi^ 
Ton  V.  Douglas-  TutUffiTB. 

and  iflue  thereupon,  and  after  yerdi^  a  motion  Was  made  for  a  repleader,  but  ^denied  *  per  cu^.  for  tho* 
tbit  IS  not  travedable,  and  it  had  been  ill  upon  demurrer,  yet  after  verdi£t  it  is  good,  and  is  not  fuch  an 
immaterial  ifiiie  as  to  caufe  the  granung  of  a  repleader.'  Ld.  Raym.  Rep.  405.  Mich.  10  W.  3* 
Redding  v.  Lion. 

A.  tewtped  as  a  bailiff  for  rent,  his  being^  hatliff  is  not  traverfable)  per  Holt  Ch.  J.  i*  Mod.  321. 
Mich.  J 1  W.  3.  B.  R.  ....  V.  Goudicr. 

*C3] 

For  more  of  Bailiff  in  general,  fee  accOUnt,  Sl^ailet  ftnll  feet* 
tKint^  HEpUbiH)  and  other  proper  titles. 


20a(lment. 


(A)    Bailment.     [In  what  Cafes  the  Bailee  is       ^^     ^ 

anfis)erable.'\  ^"^^  ' 


[ 


i.TF  a  man  pawns  goods  to  me  for  money,  and  I  put  them  Br.  Ball 
among  my  other  goods,  and  all  are  Role  before  any  tender  cf  n«nt»  P^-  7* 
the  money,  I  (haU  not  anfwer  to  him  for  the  goods,  for  I  had  a  ^uTs! V?* 
property  in  the  goods  for  the  time.    29  Aff,  28.  adjudged.]  docs  noti?. 

pear.  —  Co. 
I-itt.  S9»  t*  S.  P.  accordingly.  4  Rep.  83.  b.  S.  P.  refohred  in  Sotithcote*s  cafe.  Br. 

Pttiu^  dc  Bieat,  pt  35.  cites  S.  C If  I  bail  Tudt  f  jw,  and  yott  are  rab^i  of  them,  this 

B  %  iHaU 


3  bailment/ 

fliall  txcufe  you,  per  Jeflny ;  and  per  Danby  Ch.  J*  if  he  receives  them  to  kttf  a$  bit  own  gMdif  tfaOl 

thi&  is  a  goo4  excufe,  anU  otherwile  not.     Br.  Dccinae  de  BicoS|  pL  %jm  cites  9  £•  4*  40.  ««•  ■ 
If  a  man  hails  bis  goods  to  y,  S,  and  a  firangtr  takes  tbem^  trcfpaji  lies  per  K.eble>  and  fo  he  has  re- 
medy, and  therefore  (hall  be  charged  to  che  bailor.     Br.  Detinue  de  Biens,  pU  37.  cites  6  H.  7.  !«• 
— -— >at  Ld.  Raym.  Rep.  912.  S.  C.  cited  by  Powel  J.  but  calls  it  an  obiter  opinion.  Contra 

where  m  felon  robs  him  of  them  ;  for  tbcre  be  has  no  remedy  ;  note  the  diverficy }  but  Fineux  befd  that 
bt  frail  have  reaitdy  againft  a  felon,     i^^rre,  how.     Br.  Detinue  de  Biens,  pi.  37.  citeti  6  H*. 

7.    12. 

liTuewas  [^2.     But  it  had  been  otherwi/e,  jf  the  tender  of  the  money 

the  tcndCT?  ^^  before  the  Jtealing^  (for  by  the  tender  the  property  was  re- 
Br.  Detinue  yefted  in  the  mortgagor)  and  I  but  a  bailee.     29  AIT.  28.   ad- 

deBiens,pl.    ludced.! 
35.  cites        J      b       J 

S.  C.  &  S.  p. Br.  Bailment,  &c.  pi.  7*  cites  S.  C.  but  S.  P.  does n«t  appear.-  S.  C« 

and  fame  diveriity  cited  by  Doderidge  J.  Roll.  Rep.  1 29.  Co.  Litt.  89.  a.  fame  diverfity  taken 

accordingly.  S.  P.  refolvcd  accordingly.     4  Rep.  Sj*  b^.Pafch.  43  Eliz.  B.  R.  in  South* 

cote^s  cafe.— — 1  Ld.  Raym.  Rep.  917.  in  cafe  ot'  Coggs  v.  Barnard,  fays,  that  the  bailee's  hav« 
ing  a  fpecial  property  in  the  pawn  i&  not  the  re^ou  of  the  cafe,  and  there  is  another  reafon  given 
for  it  in  the  Book  of  Aflife,  and  which  is  indeed  the  true  reafon  of  all  thcfe  cafes,  viz.  that  the  law 
requires  nothing  extraordinary  of  the  pawnee,  bui  only  chat  he  Hiall  ufe  an  ordinary  care  for  the  re-*- 
iloring  the  goods;  but  indeed,  if  the  money  for  which  the  goods  were  pawned  be  tendered  to  the, 
pawnee  before  they  arc  loft,  then  the  pawnee  (hall  be  anfUerable  for  them,  bccaufe  by  detaining  them 
alter  the  tender  he  is  a  wrong  doer,  and  it  ts  a  wrongful  detainer  ot  the  goods,  and  the  fpecial  property 
of  the  pawnee  is  determined.  And  he  that  keeps  goods  by  wrong,  mult  be  anfwcrable  for  them  at  all 
events,  becaufe  his  detaining  them  is  the  reafon  of  che  lols. 

Br.  Bail-  ||j.     But  a  general  bailee  of  goods  (hall  anfwer  for  them,  if 

dtes^'s^^br  ^^  ^^^  fi^^^  ^^^'^  ^^^^  °^^  goods ;  for  when  he  accepts  them 
accordingly,  generally,  it  is  witli  a  ^warranty  in  law.  Contra  29  Aff.  28.  per 
-^Infuch  Thorp.] 

cafe  the  '^  -• 

bailee  is  difcharged,  per  Th^rp.  Br.  Detinue  de  Biens,  pl«  35.  cites  S.  C.—— As  where*  they 
are  delivered  to  him  to  be  fafdy  kept,  and  after  they  are  ftolen,  this  will  not  excufe  him,  becaufe 
by  the  acceptance  he  undertook  to  keep  them  fafely,  and  therefore  he  mu(l  keep  them  at  his  peril. 
And  fo  it  is  if  gjods  are  delivered  to  him  to  be  kept  5  for  to  be  kept,  and  to  be  fafely  kept,  is 
all  one  in  law.  Co.  Litt.  2:9.  a. -^~  S.  P.  adjudged,  4  Rep.  S3,  b.  Paich.  43  £lia.  B.  R. 
Southcote's  cafe. 

But  if  the  goods  are  delivered  to  him,  to  be  kept  as  he.  ".u^uld  k<ep  his  o^vn,  there  if  they  are  ftolen 
from  him  without  his  default  or  negligence,  he  (hall  be  difcharged.     Co.  Litt.  S9.  a.  S.  P. 

4  Rep.  83.  b.  in  Southcote's  cafe  -•»—  Cro.  £.  815.  pi.  4.  Southcotc  v.  Rennet,  S.  C.  Sc  S»  P« 
held  accordingly,  by  Gawd)  and  Clench,  csetcrls  abicntibu-^,  and  judgment  for  the  plainti^. 

•[4]    .   . 

4.  If  I  lend  you  my  porfe,  and  ke  dies  fuddefily  ivIt/jONt  your 
deftiulty  you  are  difcharged,  per  Kirton.  Br.  Charge,  pi.  2.  cites 
40  E  3.  6. 
aLd.Raym.  ^,  In  detinue,  goods  ^vere  bailed  at  the  jeopardy  of  the  plaintiffs 
Holt  Ch.  T.  ^^^  *'^^  defondafit  Jljewed  how  W>  had  taken  the  goods.  Per  Rede, 
cites  this  this  is  no  plea,  iot  the  defendant  might'  have  aftion  againil  the 
ft^sU^wt  ^^^^^'  ^^^  Keble,  the  bailor  Jhall  have  the  aclhuy  for  he  has  the 
but  a  fudden  property  \  and  it  was  touched,  that  if  goods  are  robbed  from  the 
opinioA,  and  bailee,  he  fliall  not  be  charged  over,  but  if  they  are  taken  by  a 
that  but  by  frefpajfor  of  whom  he  may  have  conufance,  he  Ihali  be  charged, 
court,  and  f^r  he  has  his  remedy  over.  But  per  Brian,  this  is  of  a  general 
yet  this  is  bailment^  but  otherwife  it  is  of  a  bailment  at  the  peril  of  the 
*^*und^fo  bailor,  for  the  bailee  (hall  recover  no  damages y  for  he  is  not 
the  opinion    charged  over  to  tlie  bailor.     Br.   Bailment,  pi.  8.  cites    3  H. 

ofmy  Ld.       7.    4. 

Coke  in 

SoucbM^:e'$  ca'c,  which  befides  he  has  improved.     But  fays  that   the  pnftice  ha^  been  always  at 

Ou;iu!  j'1,  ij  difallow  that  to  be  a  fufficient  evidcnc  >  to  charge  tiic  b4ikc,  and  that    it  was  prad^ifed 


'Bailment  4 

feall  Ch«  J.  PeniKsrton^s  time  and  ever  fince,  agajnft  the  opinion  of  that  cafe.  And  from  fcveral 
authors  cited  by  Holt,  be  infers,  ibid.  915.  that  a  bailee  is  not  chargeable  without  an  apparent 
grofs  n^le^j  and  if  fuch  there  be,  it  is  looked  upon  as  an  evidence  of  fraud;  nay,  fuppoie  the 
bailee  undcrtikes  to  keep  them  fafely  and  fecurely,  in  exprefs  words,  y;t  even  chat  vnW  not  charge 
him  with  all  forts  of  negle&j  for  were  fuch  a  promifc  pat  into  writing,  it  would  not  even  then  charge 
liim  fi>  lar» 

(J.      If  on  bailment  of  goods  for  fafe  cujlodyy  the  goods  for  want  And  rt^hbtry 

of  good  cuftodv  are  lojl  or  deflroyed^  cafe  or  detinue   lies,    and  g^^^/j^^^'.^ 

bailee  fhall  be  cnargcd  by  fuper  fe  aflumpfit  j  per  Frowike  Ch.  J.  to  keep  .«i 

Kelw.  77.  b.  Mich.  21  H.  7.      .  th  cion 

gocJs  it 

would  beothenvife,  Cro.  E.  Sx^.  Southeot  ▼.  Bennct. S  E.  2.  tit.  Detinue   :;9.  S.  P. 

accordingly  Went.  Off.  Ex.  113.  feems  of  the  fame  opinion  j  becaufc  bailor,  as  Wrcli  as  the  bailee 
may  have  a£kion  for  damages  againll  the  trcfpafibr. 

7.  If  the  bailee  of  certain  plate  will  not  deliver  it,  detinue  lies;  D.  22.  b., 
but  if  he  changes  it,  a  trover  Isf  converfion  lies.    Arg.  Roll.  Rep.  TrinVaS  K; 
59,  (Jo.  cites  28  H.  8.  D.  8.  is  that  ;; 

for  altering 
the  plate^  either  action  upon  the  cafe,  or  aAion  of  detinue  lie,  and  cites  Tempore  £•  4. 

8.  If  A.  lectves  a  cheft  locked  tvlth  B,  to  be  kept^  and  takes  the  hey  S.  P.  re-  ' 
avjay  mth  him^  and    acquainteth  not  B.  what  is  in  the  cheft,  cordlnd^T  - 
and  the  cheft  together  with  the  goods  of  B.  are  ftolen  away;  B.  4  Rep.  83. 
Ihall  not  be  charged  therewith,  becaufe  A.  did  not  truft  B.  with  *»•  ^';  South. 
them  as  this  cafe  is;  and  that  which  hath  been  faid  before  of  andVjtesi?' 
ftealing,  is  to  be  underftood  alfo  of  other  like  accidents',  as  ftiip-  as  adjudged, 
wrecks   by  fea,  fire  by  lightning,  and  other  like  inevitable  acci-  *  ^'J^\   \ 
dents.     And  all  thefe  cafes  were  refolved  and  adjudged  in  B.  R.  nueeo.-Il' 
And  by  thefe  diverfities,  are  all  the  books  concerning  this  point  s.  c.  clf«i 
reconciled.     Co.  Litt.  80.  a.  b.  ^y  ""'^  ^ 

^  J.  2  Ld.    ' 

Raym.  Rep.  914.  Trin.  2  Ann.  in  cafe  of  Coggs  ▼.  Barnard,  and  fays  that  he  cannot  ice  the  reafoh 
of  this  difference,  nor  why  the  bai'ee  (hould  not  be  charged  \Vi(h  goods  in  a  cheft,  as  well  as  with 
goods  ovt  of  a  chetl,  for  the  bailee  has  as  little  power  over  them  when  they  are  out  of  a  che/l,  as  to 
any  benefit  he  might  have  by  them,  as  when  they  are  in  a  dicft ;  and  has  as  great  a  power  to  defend 
them  in  the  one  oife  as  in  the  other. 

9.  A.  delivers  money  to  B.  to  difpnich  his  hufmefs  in  the  ex^       [  5  ] 
chequtr\  B.  docs  not  do  it,  action  of  debt  lies  for  it.     Noy  Arg. 

72.  cites  it  as  the  cafe  of  Dowfe  v.  Cawley. 

10.  If  beafts  are  bailed  to  feed  the  land,  and  the  bailee  hills  S.  P.  by 
the  beaflsy  a  general  ad  ion  of  trefpafs  lies.      1 1   Rep.  82.  Pafch.  ^^^^  h 
13  Jac.  in  Lewis  Bowles's  cafe.  pi.  103.— 

S.  p.  agreed 
accord* ngly  by  the  juftices,  Goldlb.  67.  pi.  10.  Mich.  29  9z  30  Eliz.  in  cafcof  BloCs  v.  Haiman.-— . 
If  bailee  deftroys  the  thing  delivered  trefpafs  lies,  per  Cavvdy  J.  Cro.  E.  7S4.  pi.  22.  Mich.  42  Sc  41 
tjig.-  Litt.  S.  71.  &  Co.  Litt.  5;.  a.  (k) 

It.  If  I  deliver  100/.  to  A,  to  buy  cattle^  and  he  bcftows  50/. 
of  it  in  cattle,  and  I  bring  an  aclion  of  debt  for  all,  I  ftiall  be 
barred  in  thnt  aftion  for  the  money  beftowed  and  charges,  &c. 
but  for  the  reft  I  (hall  recover.  Hob.  207.  Trin.  15  Jac.  in  the 
cafe  of  Speak  v.  Richards. 

B  3  12.  If 


5  i^allment 

ThefaA  X2.    tf  tmftey  is  ieliveted  to  A.  to  heep  gitursJtj  wkheat  airr 

M^s^j  there  confidcration  or  reward  for  fo  doine,  if  A.  is  rMedy  he  is  dit- 
exe^ttti^a  charged,  and  the  owner  (hall  'bear  mt  lofs.  Ruled  upon  eyidence 
•gainft  the.  per  Ld.  Pemberton.  a  Show.  pi.  i66*  Mich.  33  Car.  2.  B.  R* 
fis 'ScK*  the  King  v.  the  SheriiF  of  Hertford. 

to  the  defiendant,  part  of  the  condemnation  money,  which  he  re fufed  to  take,  fayisg  the  plaintiir  in 
the  adiion  would  not  accept  it,  and  he  had  nothing  to  do  with  it,  he  nrnft  go  to  him  \  and  the  party 
fiiid  he  would  be  in  town  ne^c  Friday,  pray  do  you  keep  it  till  then,  and  I  will  come  again  td  yoa 
vrhen  the  plainti/F  will  be  here,  and  accordingly  went  away ;  and  befort  th*.  Friday  the  dcfeodant't 
chamber  was  robbed.  And  now  held  no  a^ion  lies  againft  him.  2  Show.  172^  173.  pi*  i66p 
M  ch.  33  Car.  2.  B.  R.  The  King  t.  Vlfcount  [Sheriff  J  of  Hertford. 

HoItCh.  J.  1 2.  If  a  man  has  goods  upon  a  naled  bailmenty  he  is  not 
South*  ot'a  chargeable  if  they  are  loft,  &c.  neither  is  he  chargeable  for  a 
cafe  as  re-  common  negle£t,  and  therefore  Southcote*s  case  is  ncft  good 
ported  in  4  Jaw,  which  fays  that  a  man  (hall  be  charged  in  an  ajStion  on  a  ge^ 
tiiTaw  but  ^ci^*^  bailment,  and  it  has  been  the  general  praf^ice  for  twenty 
where  there  years  laft  paft.  If  a  man  hath  goods  to  keep,  and  they  are  fto- 
is  ^htclal  jgjj,  although  there  be  a  neghB  in  him,  as  if  he  omits  to  fliut  the 
ForTf "there  door,  &c.  he  ftiall  not  be  charged  with  them,  if  he  keeps  them 
be.  bat  a  ^e-  with  the  fame  carer  as  he  does  his  own.  So  if  a  man  makes  bail- 
mrai  kail^  mcnt  to  another,  and  he  makes  an  exprefs  promife  to  keep  the 
gtmrsl  g€-  ^hiiigs  fafely,  yet  he  is  not  chargeable  without  his  tviJJul  default y  for 
eeptanctfwad  fuch  promilc  fliall  ttot  charge  him  further  than  he  was  chargeable 
te^left'to  a  ^f'^^^^i  ^*  would  not  do  if  it  was  in  writing,  and  for  the  fame  rea- 
conftruc  fon  it  (hall  not  do,  if  it  is  by  parol.  Refolved  per  tot.  cur. 
don  of  law  Comyns's  Rep.  134,  135.  pi.  oo.  Fafch*  a  Ann.  B.  R.  in  cafe  c^ 
t^r     Cog.  V.  Barnard. 

foodt  ihall  be  ke^t,  the  law  will  make  conftm^ion,  that  you  (honld  keep  them  as  you  do  your  own  j 
Vst  where  there  is  a  (fecial  acceptance  to  keep  them  fately,  there,  at  your  peril  you  are  bound  by 
your  fpecial  acceptance  to  keep  them  fare  though  you  have  no  reward,  and  that  yon  are  not  com- 
peUableby  law  to  talce  them  ;  p&r  Holt  Ch.  J.  ta  Mod.  487.  Pafcb.  13  W.  3.  in  cafe  of  Lane  t. 
Sir  Robert  Cotton. 

In  the  cafeofCoggST.  Bernard,  1  Ld.  Raym.  009,  tec,  the  Judges  deltTering  their  opinions  feri«. 
tim,  found  great  fault  with  S<iuthcotc*s  cafe  \  Gould  faid  it  was  a  hard  cafe  indeed,  and  obferves 
that  in  Cio.  £.  815.  it  was  adjudged  by  two  judges  only,  vis.  Oaudy  and  Clench,  and  ibid. 
91a.  Powel  J.  that  all  the  foundation  of  Southcotc's  cafe  is  that  in  9  £.  4.  40.  b.  there  is  fuch  an 
opinion  by  Danby.  The  cafe  in  3  H.  7.  4>  was  of  a  fp^ial  bailment,  fo  that  that  cafe  cannot  go  very 
far  in  the  matter.  6  H.  7.  12.  there  is  fuch  an  opinion  by  the  by.  But  there  are  cafes  there  cited* 
which  are  ftronger  againfl  it,  as  10  H.  7.  16.  29  Alt.  28.  the  cafe  of  a  pawn.  My  lord  Coke 
would  diftinguiih  that  cafe  of  a  pawn  from  a  bailment,  becaufe  the  pawnee  has  a  fpecial  property  10 
the  pawn ;  but  that  will  make  no  difference,  bccaufe  he  has  a  fpecial  property  in  the  thing  bailed  to 
him  to  keep.  8  £.  z.  Fltzh.  Detinue  59.  the  cafe  of  goods  bnilcd  to  a  man,  locked  up  in  a 
cheft  and  (Vokn  ;  and  for  the  rcifoo  of  that  cafe,  fure  it  would  be  hard,  that  a  man  that  takes'  goods 
Into  hiscuftody  to  keep  fur  a  friend,  purely  out  of  kindnefs  to  his  friehd,  ihould  be  chargeable  at  tA 
events.  But  then  it  is  anfwered  to  that,  that  the  bailee  might  take  them  fpecialiy.  Ihere  are  mant 
lawyers  don^t  know  that  difference,  or  however  it  may  be  with  them,  half  mankind  never  heard  of  it. 
So  for  thefe  rrafons,  J  think  a  general  bailment  is  not,  nor  cunnoc  be  taken  to  be  a  fpecial  undertak- 
ing to  keep  the  goods  bailed  iiiiHy  againft  a!]  events.  But  if  a  man  does  undertake  fpecialiy  to  keep 
fafely,  that  is  a  warranty,  and  will  oblige  the  bailee  to  keep  tliem  fafely  ag^lnft  perils,  where  he  has  hla 
fcmedy  over,  but  not  againft  fuch  where  he  has  no  remedy  over. 

[6  ]  14.    Some  ho^jOieads  of  brandy  were  hailed  to  carry  and  deli* 

sLd.Raym.  ver  them  f^filyi  but  in  the  carriage  one  of  the  cajks  was  Jlaved  and 
to92o?s?C.  fi^^^^  gallons  of  the  brandy  were  loft.  T&e  bailee  had  no  premium 
adjudged  for  for  what  hc  Undertook;  notwithftanding  which,  in  an  aaion  on 
the  piaintifi*.  |hc  cafc  againft  the  bailee,  judgment  was  given  for  the  plaintifF. 

\i 


V  the  fldendant  liad  only  offered  himfelf  to  cany,  there  he 
woidd  not  be  chargeable,  for  it  would  only  have  been  -nudum 
padum,  but  here  it  being  /uper  fe  ajfumpjtt^  the  word  aflump»» 
fit  imports  an  undertaking ;  and  when  a  man  undertakes  to  do  a 
diing  and  mifdoes  it,  an  afVion  lies  againft  him  for  it,  though  no<- 
Ixxly  could  have  compelled  him  to  do  the  thing.  Comyns's  Rep. 
133.  pL  90.  Pafch.  a  Ann.  B.  R.  Coggs  v.  Barnard. 

1 5.  If  A^  bail  goods  to  C,  and  after  gives  his  ivhoU  right  in 
them  to  J?.  B.  can't  maintain  detinue  for  them  againft  C.  becaufe 
the  ipecial  property  that  C.  acquires  by  the  bailment,  is  not  thereby 
transferted  to  B.  Per  Hojt  Ch.  J.  6  Mod,  ai6.  Triiv  3  Ann.  B; 
A.  Rich.  y.  Aldred. 


(B)     Bailee.     Who ;  and  his  Power  and  Intereft, 

l.f  F  I  bail  goods  to  deliver  on  requefty  yet  I  may  feife  them  PwDodc- 
*  without  requcft.     Arg.  Godb.  403.  cites  a6  H.  6.  fldT/afc'* 

there  needs  precife  requcft,  becaufe  jt  is  part  of  the  contrail,  and  the  re^ueft  In  pleading  ought  to  be 
alledged.  But  if  I  deliver  goods  to  re-deliver^  without  fafwg  on  requefi,  there  needs  not  a  pieclfc 
hc^efl.    Ibid.  , 

a.    By  Manwood.     If  goods  be  delivered  to  A.  to  pay  to  B»  ^  Le*  v* 
A  may  fell  them.     2  Le,  90.  pi.  113.  Mich,  ap  Eliz.  in  the  s'^^'in^^,. 
exchequer  in  Clark's  cafe.  tidcmverbiti 

3.  A.  lent  B.  an  horfe  to  ride  from  G.  to  N.  at  4/.  for  two  Cro.  J. 
days;  B.  ^/  out  of  the  road  from  G.  to  N.  yet  A.  cannot  take  l^c.^i'd-^' 
the  horfe  from  B.     For,  for  thofe   two  days  B.  has  a  fpecial  judged  for 
property  againft  all  the  world ;  and  A.*s  remedy  for  riding  out  ji»«  plaintiff 
of  the  roa<^  is  by  aBion  on  thecafe^  but  not  tofeize  the  horfe.    lelv.  |,^^Ji°"^/ 
172.  HilL  7  Jac.  B.  R.  Lee  v.  Atkinfon.  .   aflauiting  . 

him,  &c. 
and  cndeavooring  to  take  the  horfe  from  htm.— Brovml.  aT7.  S.  C.  idjudged  for  the  plaintiff* 

4.  Snow,  Mr.  Warner's  partner,  a  goldfmith,  having  loft  ai  M.  s.  Rep. 
httery^icketSi   and  a  lotterj^order  for  50/.  immediately  upon  the  ^'csmc.  ^^ 
lofs  of  them  fends  to  the  goldfmiths  company,  and  gets  a  num-  Wamerfc 
ber  of  printed  tickets  of  the  lofs,  widi  the  number  and  defcrip-  ^^  ^*  J!."* 
tion  of  the  fevcral  lottery-tickets  and  order,  which  the  headic  and     '"* 
fervants  of  the  company,  according  to  the  ufage  in  fuch  cafes, 
delivered  at  all  the  goldfmiths  ftiops  in  London,  and  fcveral  cof- 
fee-houfes  in  and  about  the  royal-exchange,  and  at  the  exchequer, 

&c.  and  the  next  day  he  put  advertifements  in  feveral  public, 
prints.  Gazette,  &c.  Some  few  days  after  thefe  tickets  and  order 
were  loft,  one  Samuel  Snow,  a  broker,  but  of  bad  credit  and  re- 
putation in  his  bufinefs,  brings  thefe  tickets  and  the  order  to  the 
defendants  (hopi  being  a  goldfmith  in  Lombard-ftrect,  where  the 
faid  Samuel  Snow  did  ufually  take  up  money,  upon  pawning  or 
leaving  lottery-tickets,  or  othir  government  fecuritics  as  a  pledge 
for  the  money  fo  received ;  but  the  defendant  did  never  give  him 
credit  for  any  fum  of  money,  without  having  fome  pledge  in  his 
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hinds  fdr  his  fecurity;  and  itk  this  way  of  dealing,  they  had  paid 
and  re-paid  20)OOo/.  in  three  months  time.  *The  defendant  Jen* 
kins  advances  to  Samuel  upon  the  delivery  of  thefe  tickets  and 
order,  a  fum  of  money  near  to  the  value  of  them.  A  bill  being 
Jbrought  by  the  plaintiffs  for  a  fatisfa£l:ion  for  thefe  tickets  and 
order,  the  defendant  infills  upon  the  property,  they  being  paj^ 
able  to  hearer^  and  that  he  is  a  fair  purchafer,  and  denies  exprefs 
notice  that  they  were  loft  by  the  plaintiff*  Snow,  and  fays  that  he 
took  the  tickets  and  order  without  examining  the  number,  and 
only  caft  up  the  fums  and  value  of  them,  being  left  in  his  hands 
.only  as  a  pledge  and  by  a  broker,  aq^i  diat  is  the  ufual  way  of 
tranfafling  between  goldfmiths  and  brokers,  where  money  is 
taken  up  upon  fuch  public  fecurities,  which  are  left  with  the 
goldfmith  only  as  a  pledge  till  the  money  is  re-paid.  Per  Parker 
C.  if  a  perfon  will  biiy  lottery-tickets,  6r  any  Other  public 
fecurities  payable  to  bearer  or  indorfee,  with  notice  that  they  were- 
lofl  ,or  Jlolerif  and  that  the  vendor  came  to  them  without  a  fair 
confideration ;  this  will  not  veft  a  right  or  property  in  the  buyer. 
In  this  cafe,  though  here-  is  not  proof  of  exprefs  notice  to  the 
buyer,  yet  the  printed  notice  leji  at  his  Jhopy  and  the  fevcral  adver-^ 
tifements  in  the  printed  paper s^  will  amount  to  fuflficient  notice  fo 
as  to  avoid  the  purchafe ;  and  though  there  is  no  direft  proof 
of  fraud  in  the  defendants,  yet  here  is  a  very  grofs  negled 
in  not  examining  the  tickets  and  order,  and  fince  the  plainti^ 
did  every  thing  in  his  power  to  retrieve  the  tickets  and 
oyder, .  and  it  was  the  defendant's  fault  and  careleflhefs 
not  to  examine  them  before  he  bought  them,  and  Samuel 
Snow  being  broke  and  run  away,  the  defendant  Jenkins  ought 
to  make  fatisfaftion  to  the  plaintiff,  and  decreed  accordingly, 
tut  without  cofts. 
MS.  Rep.  5.  The  plaintiff,  living  in  the  country,  leaves  with  the  defend- 
Pafch.  %  jjjj^^  j^jg  banker  in  town,  fome  lotteryiickets  and  lotfery-ordersy  for 
Canc.Bluck  ^hich  the  defendant  gives  him  a  note^  promifing  to  be  accountable 
V.  Nichols  for  them  on  demand.  There  was  no  letter  of  attorney,  or  any  ex- 
*  ^*  prefs  authority  given  to  the  defendant  about  them.    The  defendant 

continues  to  receive  tie  intereft^  and  once  received  50/.  ofthe  principaty 
Rvhicb  the  piainiiff  {Approved  of:  but  whether  this  50 1.  was  by  fale 
of  any  of  them,  or  was  paid  in  the  courfe  of  difcharge  by  the 
government,  or  whether  the  defendant  had  any  particular  au-i 
thority  concerning  this  50 1.  did  not  appear.  The  defendants^ 
without  any  exprefs  authoi^ity,  fubfcribed  thefe  into  the  S.  S.  Company 
in  the  name  of  the  plaintiff ,,  and  flock  for  them  was  made  out  in  the 
books  in  the  plaintiff* s  name  alfo.  The  plaintiff  brings  his  bill  for 
gn  account  and  fatisfaftion,  &c.  For  the  plaintiff'  the  arguments 
turned  upon  the  defendant's  being  only  a  depofitory  to  receive 
the  intereft;  that  this  was  the  only  power  that  a  banker  is  under-r 
ftood  to  have  in  fuch  cafes  which  are  common ;  ^at  in  regard  to 
the  50I.  principal,  he  muft  be  fuppofed  to  have  had  a  particular 
order  for  ^at,  as  it  appeared  to  be  a  particular  tranfa£lion.  As 
to  the  Jpttcry-tickets,  that  he  had  admitted  himfelf  to  be  account-, 
able  for  the  lofs  that  accrued  upon  them,  by  an  offer  he  made  tq 
pay  fuch  Ipft  or  difference  \  ths^  this  was  within  the  old  rules  of 
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%  lofs  ariCmg  from  the  unaudiorized  a£t  of  a  depofitdry,  and  there^ 
fore,  if  it  was  a  new  cafe^  it  was  only  fo  on  the  defendant's  iide, 
and  the  confequences  would  be  too  extenfive  to  make  a  precedent 
in  his  favour*  For  the  defendant  it  was  infifted,  that  he  had  the 
legal  intereft  in  thefe  things  as  bearer^  was  the  plaintiff's  truf- 
tce,  and  therefore  is  fully  indemnified  by  the  S.  S.  a£l,  which 
jmpowers  all  truftees  to  fubfcribe;  that  his  being  pofTeifed  of 
thefe  things,  implied  a  power  to  difcharge  or  difpofe  of  them. 
The  law  infers  fuch  a  power  from  the  leaving  a  bond  in  the 
haads  of  a  fcrivener,  who  was  agent  in  the  lending  money:  he 
may  receive  it,  and  on  payment  deliver  up  the  bond,  without  any 
exprefs  authority.  The  cafe  of  Parry  and  Stokes,  lately  de- 
creed, was  much  ftronger :  the  defendant  there  gave  a  note  to  C  ^  3 
transfer  150I.  bank  annuities  to  the  plaintiff  on  demand;  bu£ 
when  the  plaintiff  demands  them,  he  fays  he  has  fubfcribed  them. 
There  the  only  queftion  was,  whether  they  were  indeed  fubfcrib- 
ed, being  in  the  defendant's  own  name  \  but  if  they  were  fub- 
fcribed, it  w?s  agreed  the  plaintiff  would  be  bound  by  it.  Here 
the  fubfcription  is  in  the  name  of  the  plaintiff.  The  laft  zGt  de- 
figned  to  give  validity,  and  cure  all  defers  in  the  fubfcriptions. 
In  this  cafe  the  company  don't  want  its  afiidance,  in  regard  to 
them;  the  fubfcription  is  certainly  valid,  and  therefore,  if  private 
perfons  are  bound  as  to  the  company,  the  aft  has  certainly  con- 
cluded all  queftions  between  themfelves ;  for  the  fame  fubfcrip- 
tion cannot  be  valid  in  regard  to  one,  and  void  as  to  another* 
But  if  this  cafe  is  not  within  any  of  the  a£ts,  if  the  defendant 
is  not  a  truftee,  but  only  an  agent  or  factor,  or  any  thing  elfe^ 
yet  he  is  unattended  w^ith  any  of  thofe  circumflances  which 
flxould  induce  a  court  of  equity  to  charge  him  with  the  lofs.  He 
he  has  been  guilty  of  no  fraud,  and  had  good  reafon  to  juilify  his 
miflake.  The  legiflature  recommended  thefe  fubfcriptions ;  it- 
was  the  opinion  of  mofl  men  that  they  would  be  advantageous. 
The  court  fhould  take  notice  of  the  hurry  people  were  then  in. 
The  defendant  a£led  as  well  for  the  plaintiff  as  he  did  for  him- 
(elf ;  he  could  have  no  advantage  from  this  fubfcription,  bccaufe 
it  was  in  the  plaintiff's  name.  The  plaintiff  might  have  received 
benefit  from  it,  fince  it  is  proved  it  bore  a  premium.  There 
was  tlierefore  no  reafon  to  charge  the  defendant.  Per  mailer 
of  the  rolls,  this  cafe  arifes  upon  the  con(lru£lion  of  feveral  aAs 
of  parliament ;  the  S.  S.  a£l,  and  the  two  fubfcription  afls,  that 
were  made  to  confirm  and  fupply  what  was  done  upon  it.  He 
feemed  to  exprefs  fome  doubts  concerning  the  equity  of  thofe 
a&s,  and  enlarged  much  upon  the  conftrufbion  of  fome  parts  of 
them  out  of  this  cafe ;  but  he  fatd,  that  every  one  that  fits  in 
this  court  fliould  %Gt  according. to  law;  that  he  fat  there  jus  di- 
cere,  non  dare.  This  was  agreeable  to  tlie  rule  of  judging  fe- 
cundum  difcretionem  boni  viri ;  for  vir  bonus  eft  quis  ?  qui  con- 
iulta  patrum,  qui  leges  juraq;  fervat :  that  this  cafe  is  not  at  all 
accompanied  with^  any  impofition  or  fraud,  or  defign  of  profit  to 
the  defendant.  The  two  forts  of  fecurity  depofited,  fhould  re- 
ceive a  diflia£k  (onfideration ;  as  to  the  lottery-tickctSj  the  de- 
fendants 
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fendafits  tre  plainly  truftees ;  but  I  don't  think  in  sll  rafesi  wisere  m 
thing  is  fMiyable  to  bearer,  the  beaver  will  have  the  legal  property  ^ 
as  where  a  ticket  is  ftolen.    And  yet  in  fiich  cafe,  u  fuch  ticket 
was  fiibicribed,  the  company  would  harve  good  right  from  the 
bearer*    Here  plainly  the  defendants  were  trufteeg  by  bemg 
bearers,  becasfe^  by  having  the  fecurities^  they  had  a  power  tO>. 
receive  the  principal,  whidi  alfo  the  owner  muft  know*    I  think 
this  is  a  ftronger  cafe  than  that  of  a  fcrivener  ^  for  if  he  is  enabled 
to  difcharge  the  debt  by  only  having  tbe  cuftody  of  the  bond, 
without  any  legal  property,  a  fortiori  here,  wheve  the  defendant 
is  trufted  with  the  legal  property:  but  if  the  fcrivener  does  ddi* 
'  ver  up  the  bond  without  payment  of  the  money,  that  vnll  not 
difcharge  even  the  debtor,  but  he  wiM  continue  ftill  liable  for 
the  debt.    The  defendant's  offer  (hail  not  bind  him;  for  he  would 
always  ftlck  to  Ld.  Cowper's  rule,  that  no  offer  ihould  prqu<* 
fike  the  perfon  offering.     As  to  the  cafe  Mr.  Lut^^ich  put  of  a 
perfon  intrufted  to  deliver  over  a  thing  to  another,  he  is  in  ao 
fenfe  a  truftee,  but  a  mcer  porter  or  carrier ;  he  c?ji  receive  no» 
diine,  and  yet  even  this  perfon  would  be  a  truftee  in  regard  to 
the  S.  S.  company,  but  not  fo  as  to  be  himfelf  indemnified  foi^ 
a  fubfcriptioh;  but  he  thought  there  was  no  cafe  oi  a  real  truflei^ 
that  was  not  within  the  a£l.    Tis  plain  the  legiflature  intended 
to  take  in  all  fort  of  trufts  whatfoever.     If  a  man  was  any  ways 
intrufted,  though  not  a  formal  truftee,  he  had  a  power  to  fuo- 
C  9  1      ^^^  •  ^^^^  creditors  are  bound  by  the  fubfcription  of  executors, 
which  is  the  hardeft  cnfe.     And  yet,  though  the  defendants  are 
truftees,  if  there  had  been  any  fraud,  any  advantage  to  them* 
felves,  I  would  charge  them,  tho'  their  fubfcriptions  would  be 
valid  as  to  the  company.    The  courfe  of  dealing  in  thefe  cafes  19 
very  well  known  s  the  hurry  was  ver)' great,  the  defendants  thought 
Aey  were  a£Ving  for  the  benefit  of  the  plaintiff,  and  for  a  fmall 
time  it  was  for  his  benefit)   he   might  have  fold  [contra^d 
fcf]  them  at  a  premium.    The  fecond  point  concerning  the  lot- 
tery-orders is  notfb  clear  to  be  a  truft,  nor  do  I  think  I  need  de- 
dare  any  opinion  whether  it  was  a  truft  or  not;  fo  far  it  re- 
fembles  a  truft,  becaufe  the  defendants  plainly  had  a  power  over 
die  principal  and  intereft,  and  that  by  the  delivery  of  the  party 
himfelf.     He  has  made  ufe  of  that  power,  as  to  the  principal, 
by  receiving  the  50I.    The  afTignmeiit  of  thefe  orders  is  with  a 
blank.    The  bearer  has  a  power  to  fill  up  that  blank.    The 
defendants  had  a  power  to  make   themfelves  truftees,  by  fill- 
ing it  up  to  themfelves,  and  then  they  would  have  been  good 
truftees  in  the  fenfe  of  the  ad.    But  tho*  he  had  the  power  to 
make  himfelf  a  truftee,  he  has  not  made  himfelf  one ;  but  the 
form  of  a  truftee  feems  not  to  be  confidered  by  the  a6l,  but  whe- 
ther the  perfon  was  in  any  fenfe  intrufted.     Upon  the  late  z€t,  I 
^    will  not  fay  how  it  will  be  whefe  the  company  have  got  pof- 
feflion  of  orders  without  the  a£t  of  the  proprietor,  or  any  autho- 
rity ftt>m  him,  exprefs  or  implied,  that  is  a  queftion  of  right. 
But  fuppofe  here  this  fubfcripton  is  a  void  fubfcriptidn,  and  not 
within  the  provifo  of  the  late  adl|  can  the  plaifltiflF  make  the  de^ 
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tenants  (bnd  in  the  place  of  the  &  S.  company,  and  make  that 
fatisfadion  which  the  company  ought  to  make,  without  making 
the  company  parties  P  I  think  tne  defendant  ihould  not  be  charge* 
cd.  If  he  has  done  wrong,  it  is  without  any  ingredient  of  fraud  to 
bring  it  into  this  court,  and  th^firefore,  as  a  tort,  fliould  be  profecuted 
at  law.  What  can  this  court  decree  for  a  tort  ?  Can  they  decree 
that  the  defendant  fliall  pay  to  the  plaintiflFthe  intcreft  of  tliefc 
annuities,  till  the  government  would  have  redeemed  them  ?  And 
Ihould  we  decree  the  payment  of  a  certain  fum,  this  would  be 
diredly  to  decree  damages  for  a  tort,  and  fuch  an  invaiion  upon 
the  common  law,  as  I  hope  never  to  fee  in  this  court.  If  this  a& 
has  authenticated  this  fubfcription  as  to  the  company,  it  has  alfo 
as  to  the  proprietor.     Bill  difmilfed  per  Jekyll,  mailer  of  the  rolls. 

6.  Securities  ^were  delivered  by  A,  to  B,  in  order  that  B.  Jhould  WS.  Kef* 
advance  a  fum  of  money  upon  them  the  next  day;  but  w  woney  ^"°  . 
ti^or  then  advanced.    The  queftion  was    whether  B.  can  keep  canc.  F^ 
'diefe  fecurities,  fo  delivered  to  him  for  this  particular  purpofe,  in  theringUll 
order  to  have  a  fattsfaflion  for  a  precedent  debt  due  to  him  from  p^^** 
A.     Per  Ld.  C.  Macclesfield ;  B.  ought  not  to  retain  thefe  fecu^ 

rities  in  fatisfaBion  of  a  precedent  debt  due  to  him  from  A.  fincc 
they  were  delivered  to  him  for  another  purpofe,  vfe.  as  a  pledge 
or  fccurity  for  another  fum  of  money,  intended  and  propofed  to 
be  advanced  and  lent  to  him ;  and  fince  B.  did  not  advance  the 
money  according  to  the  agreement,  he  ought  to  return  the  pledge 
«pon  demand ;  and  fince  he  has  not  complied  with  his  part  of 
the  agreement,  he  (hall  not  retain  the  fecurities  which  he  got 
into  lus  hands  by  fuch  a  pretence  and  artifice,  to  fecure  to  himfelf 
a  fatisfaftion  for  a  precedent  debt  \  and  gave  cofts  againft  the 
defendant. ' 

7.  Plaintiff  brought  trover  againft  defendant  for  a  diamond  MS.  R<p. 
ear^ringy  and  other  jewels y  to  which  defendant  pleaded  not  guilty.  ?*^'^*^* 
Upon  a  fpecial  verdift  the  cafe  was,  that  plaintiff  being  owner  Hartop  ▼• 
rf  the  goods  mentioned  in  the  declaration  on  the  12th  of  January,  Hoaie. 

1 729,  lodged  them^  for  fafe  cufody  only^  in  the  hands  of  Seymmr 
thegoldfmithf  inclofed  in  a  paper  and  bagy  and  took  the  receipt  following: 
•*  1 2th  of  Jan,  Received  of  Sir  John  Hnrtop  the  jewels  following^ 
•*  (mentioning  thetn  all  J  which  are  fealed  up  in  a  bag  ;  which  bagf  C  ^O  3 
^*  fealed  upy  I  promife  to  take  care  of  for  him.**  That  afterwards 
Seymour  broke  open  the  fealsj  and  carried  the  jewels  to  defendant's 
fliop,  which  is  an  open  fhop  in  London,  as  a  banker ;  that  Sey- 
mour borrowed  of  defendant  300/.  upon  the  pledge  of  the  jewels^  and 
gave  his  note  for  that  fum.  No  authority  is  found  from  the  plain- 
tiff to  fell  them ;  but  he  demanded  them  of  the  defendant,  who, 
not  being  paid  his  money,  refufed  to  deliver  them.  Seymour 
was  in  poffeffion  of  thefe  jewels  till  he  pledged  them  as  aforefaid, 
which  was  in  the  year  1736*  Seymour  afterwards  became  a 
bankrupt  5  (but  that  is  not  material  to  the  prefent  queftion.)  The 
talue  of  the  jewels  is  found  to  be  750I.  After  fcveral  arguments 
the  Ch.  J.  pronounced  the  refolution  of  the  court.  The  general 
flueftion  upon  this  fpecial  verdift  is,  whether,  by  any  fafts  found, 
die  plaintiff  is  barred  from  having  ^e  goods  delivered  to  him,  or 
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from  having  fatisfaflion ;  and  ift^  it  is  to  be  confidered  in  what 
relation  Seymour  (lands  with  refpefi:  to  the  plaintifF.  adly,  whe* 
^her  any  thing  that  is  found  diveils  the  property  of  thefe  diamonds 
from  the  plaintiff.  As  to  the  firft  delivery  to  Seymour,  it  was 
nothing  more  than  a  naked  bailment  for  the  ufe  of  the  bailor, 
lodged  there  for  fafe  cuftody  only.  Holt  Ch  .J.  calls  it  a  depofitingj 
Southcote's  case,  4.  Co.  In  fome  refpe£);  the  bailee  has  a 
property  to  keep,  for  the  ufe  of  the  bailor  only.  That  upon  Sey- 
mour's breaking  the  feal,  he  was  a  trefpaifor  to  the  plaintifF, 
and  that  trefpafs  would  lie  againft  him ;  cites  Moor  248.  and 
Salk.  655.  the  opinion  of  Trevor  Ch.  J.  The  fecond  confidera- 
.tion  is,  how  far  the  plaintifF  is  aflFeded  by  any  thing  done  by 
Seymour ;  whether  his  property  is  divefled  by  any  thing  that  is 
found.  Seymour  had  the  pofFelBon  originally  by  right,  but  by 
breaking  the  feal  he  became  a  trefpaffor,  and  from  thence  a  pot- 
feflbr  of  the  goods  by  wrong.  It  is  obje£ted,  that  the  plaintiff 
was  not  privy  to  Seymour's  wrong  y  that  he  lent  his  money  inno* 
cently,  and  tlierefore,  as  is  obje£ted,  more  reafonable  the  lofs 
Ihould  fall  on  the  plaintifF  than  defendant  -,  and  for  this  was  cited 
Salk.  289.  But  that  is  not  this  cafe  ^  the  jewels  here  were  fealed 
up  with  the  plaintiff's  own  feal,  which  refcmbles  the  locking  a 
box,  and  taking  away  the  key,  i  Infl.  19.  There  is  no  fault  in 
the  plaintiff.  Then  to  confider  what  is  the  law  touching  fales  in 
open  fhops;  that  fales  in  open  iliops  does  not  alter  the  property 
of  a  ftranger,  as  fales  in  market-overt  or  fairs,  Moor  625.  That 
a  cuftom  of  London  pleaded,  that  every  freeman  might  buy  all 
manner  of  wares  in  every  (hop  in  London,  is  too  general ;  for 
then  a  fcrivener  might  buy  plate  in  his  (hop,  and  the  like,  which 
is  unreafonable,  Cro.  Jac.  69.  Bacon's  Ufe  of  the  Law,  80.  5  H.. 
7.  15.  By  thefe  cafes  it  appears,  that  the  true  owner  never  loft 
the  property  of  his  goods  by  fale,  unlcfs  in  ^  market-overt.  For 
the  defendant  it  was  infifled,  that  if  a  perfon  who  loll  money 
with  the  plaintiff  at  play,  and  gave  him  for  payment  a  goldfmith's 
note,  the  goldfmith  fhall  not  be  obliged  to  pay  this  note,  the 
plaintiff  being  a  perfon  within  the  meaning  of  the  gaming  a£t. 
Phis  is  true  \  but  if  the  plaintiff  had  negotiated  this  note  to  a 
3d  perfon,  then  the  cafe  would  have  been  between  two  perfons 
ilrangers  to  the  provifions  of  the  gaming  a£ls,  and  fo  thofe  a£l« 
would  not  take  place,  as  between  acceptor  and  affignee  of  the  note, 
Carth.  357.  Salk.  344.  So  where  bank-bill,  payable  to  A.  or  bearer, 
and  A.  lofes  the  note,  and  the  flranger  who  found  it  transfers  itp 
for  valuable  confideration,  to  C.  the  money  being  paid  to  bearei^ 
difcharges  the  drawer ;  for  'tis  the  very  terms  of  the  note,  and 
by  courfe  of  trade  thefe  notes  are  looked  upon  as  change  of  moncY 
for  money  j  but  there  is  no  fuch  courfe  of  trade  with  rcfpeft  t^ 
goods:  the  property  does  not  follow  the  poffefGon,  unlefs  in 
cafes  where  the  .owner  has  no  mark  to  know  his  own  again,  as  in 
[  ji  3  money,  Cro.  Eliz.  746.  Higgs  v.  Holliday.  Salk.  283.  Foro 
,  V.  Hopkins.  In  the  prefent  cafe  the  owner  never  gave  any 
power  to  fell  or  difpofe  of  them,  and  poflcffion  merely  docs  not 
change  the  ownerfhip  of  goods,  tho'  it  docs  of  money.     If  bill  or 
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note  IS  made  payable  to  A.  or  bearer,  if  no  indorfement,  the  ven- 
dee 18  without  remedy  againft  vendor ;  for  thefe  notes  are  looked 
upon  as  lo4ging  money  for  money.  The  next  matter  for  con(i- 
deration  is,  whether  the  place  where  the  pawn  is  made  will  in- 
titie  the  defendant  to  retain  thefe  jewels.  On  the  finding,  it  is 
iniifted  that  fales.  in  open  (hops  are  the  fame  as  fales  in  markets- 
overt  :  but  by  this  fpecial  verdidt  no  cuilom  is  found,  and,  un- 
lefs  it  was  found,  the  court  cannot  take  notice  of  fuch  a  cuilom} 
as  was  determined  in  the  cafe  of  Arcyle  v.  Hunt,  in  this  courtj 
Trin.  5  Geo.  i.  where  a  libel  in  the  fpiritual  court,  for  calling  a 
woman  a  whore,  and  after  fentence  applied  for  a  prohibition,  yet 
denied;  for  that  the  court  would  not  take  notice  of  the  cuilom 
of  London;  where  'tis  actionable  to  call  a  woman  a  whore, 
Carth.  75.  Then  'tis  objefted,  that  upon  the  finding  of  the 
jury,  the  cuftom  is  to  be  certified.  Hob.  86.  Cro.  Car.  516. 
Cro.  Jac.  69.  But  this  cafe  is  not  within  the  cudom,  as  to 
fales  ^n  market-overt;  for  pawns,  as  this  is,  and  fales  are  quite 
different ;  and  a  cuilom  whick  extends  to  fales  in  market-overt, 
will  not  include  pawns  or  pledges ;  and  for  that  purpofe  35  H. 
6.  Fo.  25.  is  in  point,  where  'tis  exprefsly  faid,  that  the  cuilom 
extends  to  a  fale,  and  not  to  a  pawn.  There  is  no  inilance  where 
this  cafe  has  been  allowed,  witii  refpe£l  to  pawns. 


(C)     The  feveral  Sorts  of  Bailments. 

1.  'T^HERE  are  fix  forts  of  bailmenis.    The  firil  fort  of  bail-  Comy.*'. 

-*  ment  is  a  bare  naked  ba'tlmefit  of  goodsy  delivered  by  one  man  pif q'q.  S.^C* 
to  another  J  to  keep  for  the  ufe  of  the  bailor  y  and  this  I  call  a  depo^  and  umc 
Jkum ;  and  it  is  that  fort  of  bailment  which  is  mentioned  in  divxfioa. 
Southcote's  cafe.  The  ad  fort  is,  when  goods  or  chattels^  that 
are  ufefuly  are  lent  to  a  friend  gratis^  to  be  ufed  by  him  ;  and  this 
i^  called  commodattwiy  becaufe  the  thing  is  to  be  reilored  in  fpecie. 
The  third  fort  is,  when  goods  are  left  with  the  bailee,  to  be  ufed 
by  him  for  hire :  this  is  called  locatio  s5*  conduflioy  and  the  lender  xs. 
called  locator,  and  the  borrower  condu6lor.  The  4th  fort  is, 
when  goods  or  chattels  are  delivered  to  another  as  a  pawn  to  be  a 
fecurity  to  him  for  money  borrowed  of  him  by  the  bailor;  and 
this  is  called  in  latin  vadiumy  and  in  Englifh  a  pawn  or  a  pledge. 
The  5  th  fort  is  ,  when  goods  or  chattels  are  delivered  to  be  carrijdy 
or  fomething  is  to  be  done  about  them  for  a  rezvardy  to  be  paid  by 
the  perfon  who  delivers  them  to  the  bailee,  who  is  to  do  the 
thing  about  them.     The  6tli   fort  is,  when  there  is  a  delivery  of 

S>ods  or  chattels  to  fomebody,  who  is  to  carry  them,  or  do  loine- 
ing  about  them  gratis,  without  any  rev/ard  for  fuch  his  work  or 
carriage;  per  Holt  Ch.  J.  a  Ld.  Raym.  Rep.  912,  913.  Trii). 
2  Ann.  in  cafe  of  Coggs  v.  Barnard. 
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(D)    Revocable.    Or  Property  altered*    In  what 

Cafes. 

X*  TNEtinuc  agatnfi  harm  and  femiy  and  counted  of  baihnent  of 
^  Jlfiepi  to  the  feme  before  the  coverture^hj  which  the  defendant 
fiidf  that  after  he  took  the  feme  to  wjfe^  and  the  fbeep  nvere  hatted  to 
him  to  compejler  thi  landf  by  which  he  commanded  him  to  take  hit 
gattUi  and  he  tvould  not,  wherefore  the  defendant  took  the  cattle  in 
its  land,  damage  feqfant;  and  demanded  judgment  if  of  fuch 
taking,  &c.  And  the  opinion  of  Thorpe  was,  that  it  is  a  good 
difcharee  of  the  bailment,  without  other  pofleffion  in  the  plaintiff* 
again,  by  which  the  plaintiff*  traverfed  the  commandment.  Quod 
nota.    Br.  Detinue  de  Biens,  pi.  13.  cites  43  £•  3.  ai. 

2.  Where  I  bail  loL  to  7.  N.  to  deliver  to  P.  and  J.  N. 
offers  it,  and  P.  refufes^  I  (hall  have  debt  againft  J.  N.  For  he 
ihalt  not  retain  the  lol.  for  the  refufal  of  P.  where  there  is 
no  default  in  me.    Br.  Conditions,  pi.  53.  cites  19  H.  6.  34. 

3.  If  a  feme  covert  bails  goods  to  a  man,  and  after"  fhe  takes  him 
to  haron^  and  he  dies,  the  feme  fhall  not  have  adion  of  bailment; 
for  the  bailment  was  difcharged  by  the  inter-marriage  \  but  (he 
may  declare  upon  a  trover.  Quod  nota,  per  Fineux.  Br.  Bail- 
ment, pi.  6.  cites  21  H.  7*  29. 

p.49.t.pL  4*  A  delivers  20/.  to  B.  to  the  ufe  of  C.  z  woman,  to  be  deli" 
7.  Pifch.  vered  her  the  day  of  her  marriage. .  Before  her  marriage  A.  coun- 
i.yte  T.  *  termands  it,  and  calls  home  the  money.  C.  (hall  not  be  aided 
Pcaoy*        in  chancery,  becaufe  there  is  no  confideration  why  fhe  fhould 

have  it.     Gary's  Rep.  12.  cites  D.  49.  / 

2Le.S9.pU  gm  If  goods  be  bailed,  to  bail  over  on  a  confideration  precedent^ 
113.  Mich.  Qff  hij  party  to  whom  they  ought  to  be  bailed^  the  bailor  can't  coun^ 
s?  C.'*m  iermand  it ;  otherwife  where  'tis  voluntary  and  without  coniidera* 
totidem  Ter«  tion.     But  where  'tis  in  conf  deration  of  a  debt,  it  is  not  counter- 

^s mandable  j  otherwife  if  it  be  to  fattsfy  the  debt  of  another.   Per 

Mni'^l     Egerton.    Le.  30.  pi.  36.  Mich.  3 1  Iiliz.  Clerk's'cafe. 

lo.  cites 

Mich.  31  &  3s  EUx.  Clerk  ▼•  Archdale,  in  the  exchequer,  S.  P*  adjudged,  thit  the  property  13 
immediately  altered  ■  ■  A»  if  A.  indebted  to  B.  by  bond,  delivers  fome  hogflieads  of  wine  to  C  fa 
fitis/y  B.  bis  debt.  C.  waf  furety  for  A*  to  B.  Adjudged  that  the  property  of  the  goods,  by  the  delivery 

over  by  C.  is  altered.     1  Le.  89.  pi.  113.  Mich.  39  Elis.  in  the  exchequer.' a  Bulft.  306.  Ifaac 

V.  Clark,  S.  C.  ■  S.  F.  agreed  Ar:g.  Cro.  J*  687.  pi.  i.  Trin.  22  Jac.  B.  R.  in  cafe  of 

Kairis  v.  Bcrvoir.  ■  S.  P.  accordingly  by  Dodcridge  J.  and  fo  by  Ley  Ch.  J.  if  tho  3d  perfon» 
to  whom  it  was  to  be  bailed  over,  aflcnts,  it  is  not  countermandable.  2  Roil.  Rep*  441.  Trin.  21 
Jac.  B.  R.  in  S.  C.      ■  Yelv.  4.  in  a  note  on  the  cafe  of  Riches  v.  Briggt* 

6.  If  A.  balls  goods  to  B.  at  fuch  a  day  to  rebailj  and  brfore 
the  day  B.  fells  the  goods  in  market-overt,  yet  at  the  day  bailor 
may  feife  Uic  goods,  becaufe  the  property  of  the  goods  was  al- 
ways in  him,  and  not  altered  by  the  fale  in  market-overt.  Godb. 
160.  pL  224.  Mich.  7  Jac.  B;  R.  Anon. 

7.  A. 
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7,  A^  indebted  in  looL  to  B.  delivers  goods  to  C.  amountkig 
to  the  Tsdne  of  the  debt,  to  fatssfy  B.  tht  Jaid  looL  'with  the  goods 
in  bis  hands.  B.  has  an  intereft  and  property  in  the  goods.  Yelv« 
164.  Micki  7  Jac.  B.  R.  Brand  v«  Liiley. 


*  (E)     Adlions  and  Pleadings. 

T.  T\J&fm/^  In  London  upon  bailment  made,  by  the  plaintiff  to  the 
-■-^  defendant,  &c-  He /aid  that  he  bailed  it  to  him  in  anther 
€9uniy^  in  pledge^  &c.  and  no  plea,  per  Finch,  if  he  does  not  trth^ 
^itrft  the  hailmenZin  the  firjl  county ;  and  after  they  were  at  iiTue, 
if  it  was  bailed  in  pledge  or  not,  and  the  vifne  was  where  the  re- 
ceipt in  pledge  is  fuppofed«  Br.^  Traverfe  per,  &c.  pi.  41.  cites 
46  E.  3.  30. 

2.    Detimss  of  certain  charters.     The  plaintiff  counted  &f  bailment  s.  p.  b«t 
by  him  to  the  defendant^  who  /aid  that  he  found  the  deeds  by  fortune  now  he  &ail 
in  his  houfe,  and  J.  N.  had  brought  the  like  writ  againjl  him  to  r/-  Jj^^^ 
tnm  them  rtowj  and  prayed  that  they  interplead,  abfque  hoc  that  has  righc* 
the  plaintiff  bailed  to  the  defendant  as  here ;  and  a  good  plea,  Br.  Bail, 
per  Martin^  and  the  bailment  traverfable  as  here :  for  if  he  con-  ™!JI*q^  r^* 
fefles  bailment,  then  he  charges  himfelf  to  the  plaintiiF,  and  to 
the  fasd  J.  N.  alfo.    Quod  nota :  for  it  was  not  contradidled* 
Br«  Traverfe  per,  &c.  pL  60.  cites  7  H.  6.  22. 

3  Detinue  fuppofmg  the  bailment  to  the  defatdant  at  B,  in  the 
€Ounty  of  JV.  to  rebatly  Sec.  The  defendant  faidy  that  the  fame  day 
and  year,  at  B.  in  the  county  of  B.  the  plaintiff  bought  the  goods  of 
tie  defendant  far  10/.  upon  condition^  that  if  he  did  not  pay  the  io\^ 
fuch  a  day,  that  thefalejball  be  voidy  and  that  he  did  not  pay  at  the 
day^  abfque  hoc  that  the  plaintiff  b>iiled  them  m  the  county  of  N* 
to  rebail,  prout,  &c.  and  admitted  for  a  good  plea.  Br.  Traverfe 
per,  &c.  pi.  65.  cites  8  H.  6.  10. 

4.  Trcfpafs  of  taking  his  bonuL  The  defendant  faid  that  the 
flaintiff  eielivcred  it  to  IV,  E.  in  pledge^  nvho  bailed  it  to  the  defend* 
mnt,  whorebailed  it  to  W.  E.  and  the  plaintiff  faid^  that  R,  C 
gave  to  iim,  and  the  d^tndant  took  itf  abfque  hoc  that  he  bailed  it  to 
W.  £.  in  pledge^  and  did  not  traverfe  tin  bailment  by  W.  E*  to  the 
defendant^  and  well ;  for  the  bailment  of  the  plaintiff  to  W.  E. 
IS  the  effbd  of  the  bar,  which  binds  the  plaintiff.  Br.  Traverfe 
per,  &c.  pi-  373.  (bis)  cites  10  H.  6.  25. 

5.  Detinue  by  ftfne  upon  bailment  made  by  herfelf  of  a  chefl  of 
ebarters  ;  the  defendant  faidf  that  they  came  to  him  as  executor  of  the 
executor  of  the  father  of  the  plaintiffs  whofe  heir  Jhe  isy  and  that  he 
had  delivered  them  to  the  baron  of  the  plaintiff  who  is  deady  abfque 
hoc  that  the  plaintiff  baited  them  prout  ^  &c.  and  a  good  plea;  for 
the  bailment  of  the  baron  without  the  traverfe,  nor  the  traverfe 
without  the  plea  precedent,  is  not  good.  Br.  Traverfe  per,  &c. 
pi.  374.  cites  1 1  H.  6.  9. 

6*  In  detinue,  the  plaintiff  rw;i//  uponftmpk  bailment ^  the  gar-' 
nifhee  may  fay  that  it  was  upon  condition,  witliout  traverfing  the.  »  • 

finiplc 
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fimple  bailment^  and  if  the  plaintiff  fays  that  it  was  bailed  upon 

other  condition,  then  he  ought  to  traverfe  the  condition  alledged 

by  the  gamifhee,  and  fo  he  did,  and  well }  per  cur.    Br.  Con<^ 

fefs  and  Avoid,  pi.  62.  cites  11  H.  6.  50. 

S.  P.  per  7*    If  the  plaintiff  brings  detinue  in  the  county  of  C.  and  counts 

Kewton,  in    yp^n  Jimple  bailment^  it  is  a  good  plea  thctt  it  was  delivered  in  ano^ 

fi'lmciit    *  ^^^^  county  upon  condition^  &c.  abfque  hoc  that  it  was  delivered  in  the 

ph  3.  cites   place^  &c.  by  reafon  of  the  double  charge,  if  a£);ion  be  brought  of 

S»  C  this  again  in  the  county ;  qiiod  non  negatur.     Br.  Traverfe  per^ 

Sec.  pi.  22.  cites  33  H.  6.  25. 

8.  Detinue  of  a  box  of  charters^  and  one  charter  J^eciaUy  bailed 
fo  the  defendant,  and  he  pleaded  to  the  bar  non  detinet,  and  to  the 
charter  fpecial  made  title  to  the  land,  of  which,  &c.  abfque  hoc  that  the 
plaintiff  bailed  to  Mm  to  re^bail,  &c.  and  no  plea,  becaufe  the  de^ 

L  ^4*  J    fendant  did  not  confefs  any  livery  made  by  the  plaintiff,  quod  fuit  con- 
ceffum.     Br.  Traverfe  per,  &c.  pi.  29.  cites  34  H.  6.  42. 

9.  Contra  where  he  confeffes  delivery  by  the  plaintiff,  to  him  to 
bail  over,  which  he  has  done,  abfque  hoc  that  he  bailed  to  re-bail 
to  hiin,  this  is  a  good  traverfe.     Br.  Ibid. 

ID.  And  per  Moil,  he  may  intitle  himfelf  to  the  land  and  deedy 
and  give  colour  of  poffeffion  to  the  plaintiff,  and  neverthelefs  well, 
but  not  to  traverfe  the  bailment  as  above.     Br.  Ibid. 

II.  Trefpafs  againft  H.  G.  of  a  box  of  evidences  taken,  the  ifc- 
cadon %\'  fi"^^^^  f^^y  ^^^^  J*  ^'  ^^^  father  was  poffeffed  thereof,  and  gave 
39.  cites       //  to  the  defendant,  by  which  he  was  poffeffed,  and  after  delivered  it 

^  ;P'""/5"^  '^  '^'  ^*  '^  '^^  ^^  ^^^  ^'  ^  ^^^  defendant,  nvho  after  delivered  it  to 
plaintiff  and  ^^^  plaintiff  to  keep  to  the  ufe  of  the  defendant,  and  the  defendant  r^- 
defertdant  quired  him  to  deliver  it,  and  he  refujed,  by  which  the  defendant  took 
^!^h^(T  '^ '  ^"^ plaintiff f aid,  that  J.  G.  gave  them  to  him,  abfque  hoc  that 
per/on^  there  he  gave  them  to  the  defendant  prout,  ?5*r.  and  fo  to  iffue,  and  found 
the  traverfe  for  the  plaint ff,  who  prayed  judgment,  and  the  defendant  plead- 
^^^Md^^^d  cd  in  arreft  of  judgment,  that  the  bar  is  not  anfwered,  for  the 
fo  hcre'j  per  fubftance  of  tlic  bar  is,  that  the  defendant  bailed  them  to  his 
tot.  cur.  Br.  ufe,  which  Ought  to  be  traverfed,  and  not  the  gift,  but  after 
&c*^T^2oo*  ^°"8  argument  tota  curia  e  contra.  Br.  Traverfe  per,  &c.  200.  cites. 

cites  s'e.   *   5  E.  4.  133. 

4»  U3»  12.  In  detinue  of  charters,  the  defendant  may  traverfe  the  bailment^ 

becaufe  he  cannot  wage  his  law.     Br.  Traverfe  per,  &c.  pi.  228. 

cites  8  £.  4.  3. 

13.  But  where  he  may  wage  his  law,  there  he  cannot  traverfe 
the  bailment,  by  all  the  judices.     Br.  Ibid. 

1 4.  If  bailee  brings  trefpafs,  he  (hall  fay,  ad  damnum  to  him- 
felf;  for  he  (hall  be  charged  over.  Br.  Damages,  pi.  I24<  cites 
8  £.  4'  ^* 

15.  Detinue  of  charters  again/l  JF,  N.  fon  and  heir  of  J.  N.  and 
counted  of  bailment  made  by  the  plaintiff  to  the  defendant,  who  faid, 
that  he  is  fon  and  heir  of  W,  and  not  fon  and  heir  of  ?.  N»  Per 
Moylc,  this  is  no  plea,  becaufe  it  is  of  his  poffeffion,  and  not  brought' 
againfl  him  as  heir,  and  fo  it  is  furplufage,  as  in  trefpafs  de  fon 
tort  dcmefne  is  no  plea.  Br.  Traverfe  per,  &c.  pi-  235.  cites 
10  £.  4.  12. 

1 6.  Contra 
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16.  '  Centra  in  debt  agalaft  him  as  heir>  or  w  detinue  agclnjl  him 
€ts  biir.     Br.  Ibid. 

17.  In  detinue  of  bailntenf  of  the  pkmtiff^to  the  dtfendatit^  to  re^  '     '' 
iaiJ  /#  htm,  it  is  a  good  piea  that  he  bailed  to  him  to  bail  to  J.  N^ 

nvhich  he  has  done,  without  that  that  he  bailed  to  him  to  re^bail  to  the 
plainuff,  prouty  &c.  and  a  good  plea,  though  the  defendant  may 
vage  his  law.    fir.  Traverie  per,  &c.   pi*  243.  cites.  12  £.  4» 

II.    21. 

18.  &  of  bailment  upon  condition  in  another  county,  there  he 
Jbedl  ir^verfe  the  bailment  in  the  firjl  county.     Br.  Ibid. 

19.  Detinue  of  goods,  and  counted  of  bailment,  the  defindant 
find,  that  the  fame  day,'  iic.  and  at  another  time  the  plaintiff  ^anje 
to  the  defendant  the  fame  goods,  abfquc  hoc  that  he  bailed  them  to  the 
defendant  prout,  &c.  and  per  tot.  cur.  except  Bryan,  it  i»  no 
plea ;  for  it  is  only  argument.  Br«  Traverfe  per,  S:c.  pL  275.  cites 

22  £•  4.  29. 

20*    If  A.  delivers  B.  cloth  to  keep,  and  B.  keeps  it  negligently,  K*^'^^*  "7« 
A-  may  have  cither  detinue  or  oBion  on  the  caje  -,  per  Gawdy  J.  ^ii^  s.  p." 

Goldfb.   152.  pi.  79.  cites   2  H.  7.  -  if  the  goods 

-  21.  Debt  was  brqught  againfr  T.  becaufe  iVl  was  indexed  to  jke  a^  cither 
plaintiff,  and  delivered  the  money  to  the  faid  T.  to  deUvex  to  the  ftr'ovci.^* 
plaintiffs  which  he  did  not  <io ',  quod  nota.     Br.  Dette,.pl.  6.  cites 

Lib*  Intrat. 

22.  Whether^  ia  cafe  of  bailijient  of  ^oods  to  a  tedatoi',  the 
executor  in  detinue  againil  him  mud  be  named  executpr?  See 
Kelw.  118.  b.  pl..62«  Cafus  inccrti  temporis.  [  ^5  ] 

23.  If  money  is  delivered  to  a  man  to  buy  cattle,  or  to  merchan*  |'«rPowL-ij. 
dize,  with,  though  the  money  be /-d/^i^  up  in  a  bag,  yet  the  pr9perty  Jj^y  w'U^-" 
of  the  money  is  in  the  bailee,  and  the  bailor  cannot  have  a&ion  ther  to  buy 
for  the  money,  but  only  an  /7a'£>/^/,.  though  he  never  buys  ormer*.  soo^s  for 
chandizes.     3  Le.  38*  pL  62.  Mich.  1 5  £liz.  B.  R.  Anon.  .  ^t'lcdts 

to  buy  them, 
fortius  breach  of  truft  I  iball  have  eledioo  (o  bruif  tidr  or  acc.unt^  and  cited  4  or  5  cifcs ;  but  per 
Hoh  Ch.  J.  contra  If  the  party  did  nof  fake  it  as  a  J  bt,  hut  ad  tomf-utandumy  or  hd  merCk.zrJ\zarJutft, 
ft  moil  be  an  aremnt,  and'he  (hall  have  the  benefit  of  an  accountant,  which  ii^  he  xmy  pl<^vid  being 
mbbc4»  which  ihali  b^  a  food  plea  in  the  Uft  cti^  and  not  in  the  kxik.  AdjovrAcd.  ^u  Mod.  91. 
pU  i6.  cites  2  Ley.  c. 

24.  If  A.  lends  money  to  B.  and  B.  delivers  a  ijiiftg  of  the 
value  to  A.  in  pawn,  now  the  converfionis  t raver/able ^  tHoUgh  gene- 
rally converfion  is  not  travcrfable  but  upon  fpecial  matter;'  per 
Wray  and  Fenner  J.  and  fo  in  the  principal  cafe,  which  was, 
a  bag  of  money  was  delivered  to  C.  by  A.  and  B.  to  keep  till 
A.  and  B.  were  agreed.  Le.  247.  pi.  335.  Trin.  33  Eliz.  o,.R. 
Anon. 

25.  Debt  upon  bill  fnkd,   w^.creby  defendant  acknowledged  s.  c.  c'tH 
that  he  had  received  7/.  ad  evitmV  fuch  and  fuch   things,  and  ^^^  ^^•'.'* 
avers,  that  he  had  not  bought  the  things,  or  paid  the  money.   It  ^1^°^  g^^'^' 
wa^  held,  that  plaintiff  might  bring  either  debt  or  account  at  his  ton. 
dedion.     Cro.  E.  644.  pi.  48.  Mich.  40  &  41  Eliz.  B.  R.  Lin- 

cohi  (Earl)  v.  Topcliff. 
Vol.  IV.  C  26.  If 
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Nor  ?*•  l5»  If  mofiiy  is  defivered  to  be  re^Jelivefidf  it  cannot  be  khoWn^ 

^j21i*^'      tnd  therefore  the  property  is  altered,  and  debt  lies  for  it  5  but  if 

*^'     Portugal^  or  other  money  which  may  be  known,  be  delivered 

to  be  re-delivered,  detinue  lies.     Ow.  86.  Mich.  41  &  42  £liz» 

Bretton  v.  Bamett. 

27.  A£lion  on  the  eafe^  fuppofing  that  he  had  delivered  to  de- 
fendant certain  wools  to  keep,  and  the  defendant  had  converted 
them  to  his  own  ufe  \  per  2  juftices  the  adlion  well  lies ;  (though 
St  was  nrged,  that  the  converiion  doth  not  take  away  the  property 
from  th.e  plaintiff,  but  that  he  may  always  have  detinue)  for  they 
}ieid,  that  the  converiion  did  take  away  the  property,  and  was 
an  offence,  for  which  this  adion  lies,  and  adjudged  accordingly^ 
ceteris  jufticiariis  abfentibus.  Cro.  E.  781.  pL  17.  Mich.  42  & 
43  Eliz.  B.  R.  Gumbleton  v.  Grafton. 

28.  Bailee  in  cafe  of  robbery^  where  he  accepted  the  goods  to 
keep  fafeiy,  is  chargeable  in  detinue  for  them,  becsfufe  h^ 
has  his  remedy  over  by  trej^afs  or  appeal  to  have  diem  again* 
Cro.  E.  815.  pi.  4.  Pafch.  43  Eliz.  B.  R.  Southcott  r. 
Bennet. 

29.  A.  delivers  to  B.  a  bag  rf  money  fealed^  B.  promifes  to  de* 
liver  it  on  requeft,  no  affumpfit  lies  on  this,  for  B.  has  no  bene- 
fit by  it ;  for  the  money  being  in  a  bag  fealed,  B.  cannot  have  any 
ufc  or  employment  of  the  money  at  all,  and  fo  has  only  a  charge 
impofed  for  die  keeping.  Telv.  50.  Mich.  2  Jac.  B.  R.  in  the 
cafe  of  Game  v.  Harvy. 

JO.  A.  delivered  money  to  B,  to  the  aji  of  C.  In  fuch  cafe 
C  may  have  debt  on  account  againft  B.  for  the  fame  at  his  eledion. 
Godb.  210.  pi.  299.  Mich.  11  Jac.  C.  B.  Clerk's  cafe. 

31.  In  cafe  the  plaintiff  declared,  that  he  delivered  a  bond  to 
the  defendant^  to  keep  and  re^liver  it  upon  requefi\  and  after- 
wards the  defendant  tore  it»  The  defendant  pleaded^  tha^  the  plain** 
tiff  delivered  it  to  him  to  be  cancelled^  and  which  he  did ;  and  upon 
demurrer  Doderidge  and  Crooke  held,  that  delivery  to  be  re-* 
delivered  ought  to  have  been  traverfed }  but  Coke  and  Haughton 
€  contra ;  for  they  hekl^  that  the  delivery  is  only  an  inducements^ 
hvit  that  the  tearing  is  the  point  of  the  aBion^  and  therefore  the  deli-* 
very  need  not  to  be  traverfed.  Roll.  Rep.  394.  pL  16.  Trin,  14 
Jac.  B.  R.  Pope  V.  Butler. 

32.  If  A.  bail  the  goods  of  C.  to  B.  and  C.  the  owner  brings  de* 
tinue  againft  bailee  for  them,  B.  may  plead  the  bailment  by  A.  to 

-     fiim  to  be  re-delivered  by  A.  and  fo  bring  in  A,  as  garni/bee  to 
L  ^^  J     interplead  with  C.  per  HoItCh.  J.  6  Mod.   216.  Trin.  3  Ann. 
B.  R.  at  a  trial  of  Rich  v*  Aldred. 

;  33.  li  Am  bails  goods  to  C.  and  after  gives  his  whole  right  ih  them 
to  B.  6.  cannot  maintain  detinue  for  them  againft  C.  becaufe  the 
fpecial  property  that  C.  acquires  by  the  bailment  is  not  thereby  tranf- 
f erred  to  B.  per  Holt  Ch.  J.  6  Mod.  216.  Trin.  3  Ann.  B.  R. 
Rich  V.  Aldred. 

For  moFC  of  Bailment  in  general,  fee  flctOUnt,  IDetflUte,  (0ft* 

tCtpUaOer*  and  other  proper  Titles. 
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(A)    Aftioa.     [One  Adioa  Tvhere  Bar  of  another 

A&ion  of  the  like  Nature.] 

[i.tN  an  aAion  upon  the  cafe^  upon  an  ajfum^t  to  pay  a  certain  ^^*  ^«> 
^  fum  upon  tifueji  for  fuch  a  thing  bought,  if  the  plaintiiFbe  |f  c.^li!*' 
tarred  by  verAB  upon  non  aflumpfit  modo  &  forma  pleaded,  judged  tor 
yet  in  a  mw  aSkn  tor  the  fame  fum,  for  the  fame  thing,  if  the  the  plaintiff. 
<mtnt  he  upon  €tik  affiimpftt  to  fay  the  fum  ai  feveral  dats^  the  firft 
verdid  and  judgment  fhaU  not  be  any  bar  thereof,  though  it  be 
averred  to  be  the  fame  contra£t^  for  it  cannot  be  die  fame  con-> 
tfa£by  this  being  to  be  paid  at  feiferal  days.    My  Reports,  14  Jac. 
Payne  against  Ssllb.] 

[2.  But  aiberways  it  had  been  if  he  had  recovered  in  the  firjl  Roll.  Rep. 
cBvm^     My  Reports,  14  Jac»  (but  <^iBRE,  for  it  fecms  tliat  this  ^"^iec'h'jl 
cannot  be  me  fame  promife.]  iaid,  that 

preadven- 
tttre,lf  the  plaintiff  bad  teco^ered  in  the  firft  a£lioii,  it  ihouU  be  «  bar  in  this  adion,  quod  fuit 
concefluiDy  per  Doderidge*    But  the  reporter  Tays,  quaere,  becaufe  it  cannot  be  intended  the  (ams 
coAtmft. 

f  3.  If  a  man  grants  a  rent  to  another,  payable  at  a  certain  day^ 
and  covenants  to  pay  the  rent  accordingly;  if  the  grantee  after  re-* 
covers  in  an  adion  of  covenant  for  the  non-payment  of  the  rent, 
(Iiis^  will  be  a  bar  of  any  adion  after  for  the  rent  \  for  in  the  ac- 
tion of  covenant,  he  fliall  recover  all  the  rent  in  damages.  Mich. 
7  Jac.  B.  between  Strong  and  Watts,  per  curiam.]  *  [  ^7 1 

\j\^  If  A.  demifes  lands  to  B.  tot  life  fvith  warranty ,  and  after  a  Hob.  3.  pU 
ivarrantia  charts  is  brought  upon  this  warranty  by  B.  againft  A.  ^'  /*  j*^^™** 
and  after  B*  brings  an  a£^ion  of  covenant  againft  A.  upon  the  fame  g'.  c?  aJ* 
warrantyf  and  c^ffgns  for  breach^  that  the  find  A.  before  the '  leafe  to  judged ;  and 
B.  demtfed  it  for  jears  t^  I.  S.  who  hath  entered  and  eviffed  him  :  ^^^  J'^'^^a 
it  is  no  bar  of  this  adion  of  covenant,  that  B.  hath  a  warrantia  ^he  czche!^ 
chartse  depending  upon  the  fame  warranty,  becaufe  ^this  a£Hon  is  quer  cham- 
grounded   upon  the  evi&ion  of  a  chattle,  fcilicit,  a  leaifie  for  j^Jg^^^.'^* 
years,  in  which  there  cannot  be  any  voucher,  rebutter,  or  war-  greed  that 
rantia  chartse.    Hobart's  Reports  c.  between  Rudcb  and  Pin-  thisaaion 

COMB  1  li«.-.Vr'  . 

^^""•J  139.  Mich. 

6J«c.B.R. 
S.  C  ad}«4g*d— Roll.  Rep.  15.  Pafeh.  12  Jac.  S.  C.  and  judgmsnt  tffimed  in  thtcvche^tter 
chamber.  ■  «  N07  131.  Pjnkard  v.  Rid^e,  b.  C«  and  the  covrt  held  that  wveaai^t  WcU  Uet,  not- 
mchftaadffl^  the  waR«ati«  chart*  ^Qding.-*— J«ak«  z^x*  ^i*  31*  Si  C« 
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Hob.  128.  [  J.  If  an  informer  exhibits  an  information  againft  B.  upon  the  Jiahth 

S.  C.  in  f^*'  ^^^'"S  f'^'^^i  ^^^  the  fanie  day  C.  exhibits  an  information  for  tht 

much  the  fame  cafe  againft   B.     In  this  cafe  the  defendant  may  plead  the 
faoie  wor(h.  truth  of  the  cafe  to  both,  and  bar  them;  for  inafmuch  as  there  is 

864.  pt.  '^^^  ^'^y  P^^c^^^^^y  rf  fuit  to  attach  it  in  either  of  them  \  the  court 

1 193.  cannot  give  judgment  for  either  of  them.     Hobart's  Reports  171. 

Mich.  14  between  Pie  and  Cook,  per  cur.J 

and  the  court  adjudged  that  he  fliovld  aofwer  neither  of  them,  and  fay*  it  is  like  two  rejplerins  by  two 
perrons  at  one  time  for  the  fame  taking,  the  defendant  Ihall  anfwer  neither  of  them.  ■■  See  tit* 

Information  (D}  pi#4.  1 

6.  After  the  bringing  of  affife  of  mortdancefior^  the  fame  demand- 
ant brought  writ  of  admeafuremenf  of  dower  againft  the  fame  te- 
nant of  the  fame  land.     Thei.  Dig.  151.  lib.  xi.  cap.  38.  f.  9*' 
cites  13  £.  I.  It.  North.  Eftoppel  272* 

7.  A  femci  after  the  bringing  the  a/jlije^  may  maintain  writ  of 
dower  ex  affenfu  patr'uy  of  the  fame  land.  Thd.  Dig.  151.  lib. 
II.  cap.  38.  f.  10.  cite»  Tempore  £.  i.  Eftoppel  271. 

8.  A  man  was  difleifed,  and  afterwards  he  brought  dum  fuit 
infra  atatem^  againft  the  difieifor,  in  which  he  was  nonfuited, 
and  afterwards  was  received  to  maintain  writ  of  entry  fuf  dijfeifin 
againft  the  diifeifor  well  enough.     Thel.  Dig.   151.  lib.  11.  cap* 

■    38.  f.  6.  cites  Mich.  5  £.  2.  Eftoppel  257. 

9.  In  fcrmedon  of  a  gift  made  to  his  mother  and  her  baron  in 
frank'-marriagey  notwithftanding  that  the  demandant  be  nonfuited 

after  the  view,  yet  he  may  maintain  a  new  writ  of  the  fame  land^ 
fupptfing  the  gift  be  made  to  his  mother  and  the  heirs  of  her  bodjy  &c. 
Thel.  Dig.  152.  lib.  ii.  cap.  38.  f.  14.  cites  3  £.  3.  Iter'  Not* 
Eftoppel  J  34. 

10.  Another  diverfity  there  is  in  aclions  real  and  perfonaly  be-- 
tween  plea  to  the  aBion  of  the  writ^  dfui  plea  to  the  writ }  as  forme-^ 
don  in  remaifider^  where  it  f}K>uld  be  formedon  in  reverter  j  fuch 
aiS^ion  without  judgment  upon  verdi£t  or  demurrer,  &c.  does  noti 
bar  the  demandant  of  his  rightful  ad  ion  \  and  therefore  if  de- 
mandant in  fuch  cafes  be  nonfuited>  or  the  plea  be  difcontinued> 
he  may  bring  his  rightful  a£rion,  and  with  this  accords  27  E.  3. 
84.  6  H.  4.  4.  2  R.  2.  Eftoppel  210.  4  £.  3.  54.  But  if  the 
plea  is  only  to  the  writ,  fo  that  tlie  fame  nature  of  tl^  writ  re- 
mains, there  though  the  plea  to  die  writ  be  adjudged  againft  tlic 
demandant  upon  demurrer  or  verdidt,  &c.  yet  he  ihall  maintain 
the  fame  writ  again  i  for  the  judgment  extends  only  to  the  writ. 
6  Rep.  7.  b.  8.  a.  in  Ferrar's  cafe  cites  3  E*  3^  Eftoppel  134.  &  30 
Air.  8.  accordingly. 

.  II.  If  a  man  brings  writ  of  fnefne,  fyppo/ing  the  defendant  to  be 

vufue  between  Inm  and  one  A,  yet  after^ard^  he  may  have  writ> 

fuppofng  another  to  be  mefne  between  him  and  the  defendant  of  the 

fame    land.     Thel.   Dig.   152.    lib.    11.    cap.*38.,f.  30.    cites 

Patch.  29  £.  3.  44.  ^ 

1 2.  If  one  bring  writ  of  ward  againft  one,  of  the  heir  ofot)e  Jo. 

and  the  defendant  diesy  the  plaintiff  may  have  writ  of  ward  againft 

bis  executors  of  the  fame  infanig  fuppfmg  him  t§  be  heir  to  another^ 

*        -  ij  -  Thel. 


Thd.  Dig.  153.  Kb,   II.  cap.  38.  f.  37.  cites  Hill.  31   E.  3. 
Brief  332. 

•  13.  A  man  (hall  only  have  one  appeal  $/  the  death  of  the 
fame  perfon,  and  fuch  plea  to  the  writ  was  adjudged  good. 
Thel.  Dig.  153.  lib.  11.  cap.  38.  f.  40.  cites  Mich.  9  H. 
4.  I. 

14.  Vfnt  of  trefpafs  agaifift  2  was  difcontinued,  and  the  plain- 
tifF  brought  another  writ  agaiftj}  two  of  them  of  the  fame  trefpafs, 
and  was  maintained.  Thel,  Dig.  153.  lib.  11.  cap.  38.  f.  41. 
cites  Mich.  11  H.  6.  it>. 

15.  In  debt  upon  an  ohligatkn  fuppofed  to  he  made  to  B.  the  plains 
itff  was  nonfuitedy  and  brought  austhcr  writ  upon  the  fame  ob/iga" 
tion,  and  counted  that  it  was  made  to  C  and  held  a  good  writ  per 
Juyn.    Thel.  Dig.    153.   lib.   11.  cap.  38.    f.  42.  cites   14    H. 

6.  9.  and   that  fo   agrees   6   H«   4*   4.  and   fays^  fee   21    H. 

7.  24- 

16.  Where  writ  of  replevin  is  abated^  and  the  defendant  has  Where  one 
return,  yet  the  plaintiff  fhall  have   another  replevin  of  the   fame  ^"«:^'^''^'« 
taJcmg,  for  fuch  return  is  not  irreplegiable.     Thel.  Dig.    153.  juit.dy  and 
lib.  II.  cap.  38.  f.  43.  cites  Pafch.  34  H.  6,  37.  and  that  fo  the  defend- 
agrees  Wood,  Mich.  12  H.  7.  5.  ^^,^- 

platntiffihall 
Bct  have  tnothcr  replevin,  bat  fecond  deliverance  by  the  ftatutr.  Thel.  Dig.  153.  lib*  xi*  cap.  38. 
i*  45.  cites  Mich.  29  £•  2.  Replevia  25. 

1 7.  A  bar  in  one  formedon  in  defcendery  is  a  good  bar  in  any 
other  formedon  in  defender^  to  be  brought  afterwards,  of  the 
fa$ne  gift.     Co.  Litt.  393.  b. 

1 8.  In  eje^inentj  the  defendant  pleaded  in  bar  a  recovery  had  in 
B,  R.  againfi  the  lejfor  of  the  plaintiff.  This  was  held  by  Andcr*- 
fon,  Pcriam,  and  Rhodes,  to  be  a  good  ban  Goldfb*  43*  pi*  22. 
Mich.  29  Eliz.  Clayton,  v.  Lawfon. 

19.  A  bar  in  any  a£bion  real  or  perfonal,  by  judgment  upon  ^*  ^'  * 
ditnurrer,  confeffton^  verdicf,  isfc,  is  a  bar  as  to  this  or  like  a<^ion  sJ^j^/  ^'^^ 
of  the  fan^e  nature,  for  the   fame  thing  for   ever.     Rcfolvcd-  pi.  i.Mich. 
^  Rep.  7.  a.  Mich.  40  &  41  filiz.  C.  B/in  Ferrer's  cafe.  34  c.r.^z. 

cafe  of  Foot  v.  Raftall,  and  the  court  held  it  to  be  good  law :  but  Pcmberton  Ch.  J.  faid  it  was 
to  be  underftood  when  it  appcari  judicially  to  the  court,  that  the  evidence  in  tke  one  u^ion  would 
VUtJitajn  the  other  ^  but  otherwife,  he  faid,  th^  court  (hoU  intend  thai  he  has  miil.ikcn  lus  a^ion. 

SO.  But  there  is  a  diverftty  between  real  and  perfonal  aElions ;  for 
in  perfonal  a£lions,  as  in  debt,  account,  &c.  the  bar  is  perpe^ 
tual,  becaufe  the  plaintiff  cannot  have  an  a£lion  of  a  more  high 
nature,  and  therefore  in  fuch  cafe  he  has  no  remedy,  but  by  er- 
jor  or  attaint;  but  if  th^  demandant  be  barred  in  a  real  action  by 
judgment  upon  verdid,  demurrer,  confeflion,  &c.  yet  he  may 
hate  an  a£lion  of  a  higher  nature,  and  try  the  fame  right  again, 
becaufe  it  concerns  hi$  freehold  and  inheritance.  Refolved. 
6  Rep.  7.  a.  b.  Mich,  40  &  41  EHz.  C.  B.  Ferrer's  cafe. 

21.  Another  diverftty  there  is  in  real  aElions  between  perfons  that 

tavi  not  (he  mere  right,  but  onlf  a  qualifed  right  \  though  fach  s^re 

C  3  barred 


barred  in  real  adions^  without  making  inch  as  hare  inteveft  paiw 
ties,  it  fhall  not  bind  the  fucceflbr,  as  parfon,  pxtbendaiy^  &c. 
For  in  fuch  cafe,  if  a  new  adion  of  th^  fame  natwre  be  brought 
againft  the  fticcefibr,  he  may  fallify^  and  the  recov^  does  not 
ynake  any  difcontinusince,  but  that  the  fucceffor  may  enter*  But 
ctlierwife  it  is  of  abbots,  bifliops,  &c«  who  have  tie  e$itir0 
fee  in  them ;  for  m  fuch  cafes  the  fucceflbr,  at  the  common  law, 
ihall  not  falfify  in  fci.  fa.  or  in  a  new  ad^ion  of  the  fame  nature, 
;ind  the  law  is  the  fame  when  a  recovery  is  had  againft  thenu 
6  Rep.  8,  a.  in  Ferrer's  cafe. 

22*  In  trover  and  converfion  brougbi  rf  an  ox^  the  defendant 
pleaded  that  at  anqther  time  the  plaintiffs  and  another  per/on^  mw 
deads  brought  an  ofHon  agaitift  J.  S.  and  two  others  for  thfanu  om^ 
C  '9  3  v>ho  juJHfied  af  for  a  heriot ;  and  upon  demurrer,  adjudged  againft 
'  the  then  plaintiffs,  and  averred  that  the  taking  was  the  fame,  &c« 
gnd  that  the  trover,  &c.  in  this  z&t  fuppofed  to  be  by  this  de* 
fpndant  only,  was  committed  by  the  other  defendants  with  him, 
and  tliat  the  omitting  them  in  this  a&ion,  and  the  omitting  this 
defendant  in  the  former  adion,  was  covenoufly  done,  et  hoc 
paratus,  &c  Judgment  if  the  plaintiffs  to  this  a6):ion,  of  the 
fame  matter,  fhall  be  received,  &c.  Walmefley  and  KingfoiiU 
held  the  bar  good ;  but  Anderfon  and  GlanviU  e  contra.  £t  ad- 
jornatur  ^  and  afterwjirds  it  was  ended  by  arbitrement.  Cro^ 
jE.  667.  pi.  24.  Pafch.  41  Eliz,  C.  B.  Ferrers  v.  Arden. 

23.  Motion  made,  that  plaintiff  may  file  his  original,  and  ens* 
ter  up  the  iffue  on  record ;  for  he  hath  fince  arrejled  the  drfend^ 
ant  3  times  for  the  fame  caufe  ofaHien  \  and  the  defendant  doubted 
whether  he  might  plead  in  bar  another  a3ion  pending^  nviib  a  prwt 
fatet  per  ncordf^  before  it  was  entered f  Per  cur.  he  may;  if  riicy 
do  not  enter  it,  you  may  without  any  motion  in  court,  give 
a  rule  to  enter  it.  12  Mod.  91.  Pafchf  8  W,  3.  Armitage  v, 
flow, 

f  A.  2)  Where  bringing  an  Aflton  of  one  Na^?- 
ture  ihall  be  a  Bar  to  the  bringing  an  Adioa  of 
another  Nature* 

S.  ^^  WO  execu$ors  v^th  another  nenaed  exefutor  in  the  teftapusa^ 
^  and  afterwards  removed  by  the  iefteaorj  brought  writ  ^ 
debts  which  took  final  iffue  without  challeiige  of  (he  party;  an^ 
afterwards  the  two  txecutorss  without  naming  the  3^,  being  «fi«r. 
brought  writ  rf  debt  agcdnji  the  famt  defendant^  and  adjudgea 
goodt  Thel.  Deg,  151.  lib,  11.  cap.  38.  f.  11,  cifes  HtU  9  £•  ^t 
Eftoppcl  267 » 

2.  In  miod  pcrmittat  ef  eomfuon  appurtenant,  &c,  the  tenant  fai^ 
that  the  demandant  at  another  time  brought  nsmt  of  right  of  th^ 
fame  common,  of  the  feiiin  of  the  fame  anceftor,  againfi  the  predt^ 
ajfar  of  the  tenant ^  who  den^anded  the  view,  &c.  in  which  writ 
the  df  majdji^t  wa^  nonfoittd^  judgment  of  this  writ  brought  of  1^ 

fliort 


more  bafe  nature,  ice*  Adjudged  a  good  plea,  and  the  demand* 
ant  took  nothing  by  his  writ,  Thel.  Dig.  151.  lib.  11.  ^ap.  38. 
H  7.  cites  Hill.  12  £.  2.  Eftoppel  261. 

3*  After  one  is  barred  in  ^/e^  he  may  have  a/^/e  of  mortdanm.  If  a  man  bt 
<j/Ar.    Thel.  Dig.  151.  Ub.  11.  cap.  38.  f.  12.  cites  4  E-  3-    I^  SSifc^f'na- 
Derby  Eftoppel  133  .But  adds,  qusere  i  for  it  is  faid  that  he  ihall  vei  difleiii&9 
not  have  it  without  fpecial  remonftrance  [matter  fliewn ;]  as  tuhere  y« "P<» 
the  heir    enters  upon  the  Sfcofttinuee^  or  defcenty  and  he  re^enters^  adrfSat 
&c*  Per  Littleton  and  Jenny.    Mich.  12  £.4.  13.  quxre.  or  other 

fpecial  mat* 
tett  be  may  have  aflife  of  mortdaneeftor,  aye],  befaiel,  entre  fur  difleifin  to  his  anceftor.  Rcfolved* 
6  Rep.  7.  h.  Mich.  40  Ar  41  £li£«  C.  B.  in  Ferrer's  cafe. 

4.  Where  one  is  mnfuited  after  appearance  in  writ  of  iefaii,  he  And  not- 
may  well  have  writ  of  coftnage  againft  the  fame  tenant  of  the  j^^V 
fame  land,  of  the  fame  dying  feifed  of  the  fame  anceftor.    Thel.  man  briagt 
Dig.  152.  lib.  II.  cap.  38.  f.  16.  cites  Mich.  4  E.  3.  168.  and  writ  of«,/, 
29  E.  3.  21.  And  a  man  may  vary  from  the  defcent  made  by  the  an^  ^ittddSm 
cefior  rf  the  demandant  in  another  writ.  Ibid,  cites  Mich.  13  H.4.  appeaiaoce, 
14.  in  fcire  facias.  J**  ^  ^^ 

^  have  wnt  H 

finmdcH  im  the  dijcendtr^  of  the  fame  land  againft  the  fame  tenant,  upon  gift  in  tail  made  to  the  fitmc 
grandteher.  TheL  Dig.  152.  lib.  11.  cap.  38.  f.  ao.  cites  Patch.  9  £.  3.  454.  and  6  H.  4.  ]• 
acooniiogly  in  aortdanceftor. 

*  And  when  in  ^fi  •IP*V^  txthato  ad  nocvwentitm  h^ri  ttwnunti,  Ac.  after  iflue  talun  ttpoa  tbt 
enhancement,  the  plaintin  was  mnfaittd,  yet  he  was  received  to  mainuin  t>Ji/e  ^  nufanct  fawrr  Uvm^' 
vitf  the  fame  Jtarnum  ad  nocumtntum  of  the  Jame  frank'ttnemtnu  Thel.  Dig.  15a.  lib.  11.  cap.  jt* 
U  19*  citca  PafcA.  %  £.  t.  iSo. 

'''   •  •[ao] 

5.  Inajj^e^  it  is  no  plea  in  bar  of  the  affife^  that  die  plaintiff  ^^^J*"l 
had  brought  againft  him  writ  of  fonnedoti  of  the  fame  land  in  ^^^J^   * 
fMeb  the  view  is  made;  for  it  feems  to  be  a  plea  to  the  writ,  and,  bringing 
not  in  bar,    Br.  Barre,  pi.  60.  citeg  14  Aff.  6.  <>^«"'? '/ 

'  '^  ^  tntrjf  IS  ao 

bar  in  farmtdonm    Ibid* 

6.  In  qffife  againfl  tenant  for  life^  and  him  in  riveffonj  who 
was  received  in  default  of  the  tenant  for  lifey  and  pleaded  the  bring* 
ingof  a  writ  of  a  more  high  mature  agaittfl  the  tenant  for  life^  &c. 
^d  it  was  held  a  good  plea,  in  hig  mouth  in  bar  of  affife,  with- 
out (hewing  record  thereof  fub  pede  figilli.  Thel.  Dig.  152. 
lib.  II.  cap.  38.  f.  22.  cites  16  AiT.  17. 

7.  In  quore  impedit  by  the  king  againft  a  biftiop,  tlie  bifhop 
(aid,  that  the  king  at  another  time  had  brought  quare  non  admift 
againft  him  of  the  fame  church,  fuppofing  that  the  defendant  had 
nothing,  but  only  ag  ordinary,  &c.  Judgment  of  this  writ,  in 
which  the  defencbnt  may  claim,  the  advowfon,  and  adjudged  no 
y|fi9«  Thel.  Dig.  153.  lib.  11.  cap.  38.  f.  46.  cites  Pafch. 
]6E.  3*  Quare  Impedit  145. 

8*  After  the  bringing  of  qffife^  the  feme  had  cui  in  vita  of  tlie 
^nt  hnd  of  her  own  feifin,  notwithAanding  that  it  was  found  by 
tbeqffifi  that  fbe  was  never  feifed.  Thel.  Dig.  1 5  2.  lib.  II.  cap* 
38.  t  23.  cites  Mich.  17  E.  3.  6$.  But  adds  quxre,  the  tenant 
in  the  ctti  in  nta  durft  not  demur. 

C  4  S>-  After 


But  It  WAS  . '  9,  After  the  bringing  of  Jam  mn  fuit  compos  of  the  feifin  of 
wheit* he'  ^^®  anccftor  demanding  fee  fimple^  to  which  fuit  he  appeared,  he 
had  brought  Cannot  maintain  firmedon  in  defeender  againft  the  fame  tenant  of 
firmedonin  the  ^  fame  land,  making  his  defcent  by  the  fame  anceftor;  by 
"hl^n'^fti^  judgment.    ThcL  Dig-  152-  lib.  11,  cap.  38.  f.  25.  cites  Mich. 

fail  hyxht      l8  E.  3.  3I. 

remxindery 

and  the  tvrit  ebjted  by  ley  gagir  of  v^irt-JuxwunSf  tb^t  he  ihoul4  mzintiio  firmtdea  in  defeender  agaioft  the 

fame  tenant  of  the  (ame land  well  enough.    Thel.  Dig.  152.  lib.  ii.  ca|».  38.  f.  3^5.  cites  18  £•  3. 

54.  28  £.  3.  98. 


«i 


ro.  In  dower  the  tenant  fald,  that  the  demandant  had  brought 
cut  in  vita  againft  him  of  all  the  land  of  which,  &c.  of  the  de- 
mife  of  the  fame  baron,  to  which  writ  flie  appeared,  &c.  and 
adjudged  a  good  plea,  Thd.  Dig.  152.  lib.  11.  cap.  38.  f.  24^ 
cites  Tr in.  i8  E.  3.  Eftoppel  221.  &  33  Aff.  18.  agre^ing^ 

11.  In  fortnedo?iy  if  iffue  he  taken  upon  the  gifty  and  found  Qgoi^ 
the  demandant  that  he  ne  dona  pas,  &c.  yet  the  demandant  may 
afterwards  have  ajftfe  of  nicrtdancejlor  upon  the  dying  feifed  of  the 
fame  anceftor  to  whom  the  gift  was  fuppofed  to  be  made. 
Thel.  Dig.  152.  lib.  11.  cap.  38.  f.  26.  cites  Pafch.  19  E.  3. 
Eftoppel  227. 

12.  In  'writ  upon  the  flatute  of  his  fervani  and  apprentice  taien 
and  efloigned ;  the  defendant  faid,  that  .the  plaintiff,  pending  this 

•  writ,  brought  writ  of  ravifhment  of  ward  againft  the  fam^  de- 
fendant, fuppcfmg  the  ravifhment  out  of  his  ward  of  the  famo 
perfon  whom  he  fuppofes  to  be  his  fervant,  and  held  a  good  plea 
to  the  writ.  Thel.  Dig.  t52.  lib.  \u  cap.  38.  f.  29.  cites  ^1 
Aff.  21. 
s.c.  Cited         I  J,  In  formedon  in  retrutinder,  if  the  demandant  be  mnfuiiedf 

Ren!"?,  b.  ^^  ^^y  ^^^^  ^^^  ^"'^  facioj  out  of  a  fine  for  the  fame  land 
«.!i.  Mich,  againft  the  fame  tenant,  fuppofmg  that  the  land  ought  to  revert  to 
'40*4.1       him.    Thel.    Dig.    152.   lib.  11.   cap.  38    f.  27.    cites  Mich. 

27  iL,  3.  84. 

^  21  3  -  ^4*  Upon  a  deed  by  which  a  man  is  obliged  tn  a  debt; 
and  to  render  account,  if  the  plaintiff  brings  writ  of  account^ 
Xq  which  he  appears,  he  may  afterwards  maintain  writ  of  deht% 
Thel.  Dig..  152.  lib.  11.  cap.  38.  f.  28.  cites  27  E.  3.  89, 
28  E.  3.  98. 

.  15.  Feme,  tenant  for  life,  took  baron,  and  was  difleifed,  and 
after  the  death  of  the  baron  (he  brought  cui  in  vita  upon  the  demife 
of  her  baron  againfi  one  A.  who  came  and  faid,  that  he  etitered  by 
anothjMr,  and  not  by  the  baron,  which  was  not  denied  by  the 
feme,  by  which  (he  took  nothing  by  her  writ,  and  afterwards 
ihe  brought  affife  againfi  the  heir  of  A.  and  others^  diffeifirs^  who 
contmued  their  eftatc  by  the  firft  difleifm  till  Ihe  entered,  and 
was'  iCei&d  till  at  another  time  diffeifed,  and  adjudged  diat  the 
affife  lay  well.  Thel.  Dig.  153.  lib.  11.  cap.  38.  f.  31.  cites 
Mich.  30  E.  3,  24*  30  Aiii  48. 

1.6,  Where  3  join  in  affifey  and  afterwards  art  nonfttited^  t^oo  of 
themy  leaving  out  the  one,  K:ay  have  a  new  afftfe  of  the  fame  lanA 

in 


in  tKe  life  of  him  wKo  is  left  out,  well  enough.   Thel.  Dig.  153, 
lib.  II.  cap.  38.  f.  32.  cites  31  AfT.  14. 

17.  If  a  feme  brings  cui  in  vita  againft  one,  fhe  cannot  after- 
wards maintain  qffife  agatrtft  the  feoffee  tf  the  jirjl  tenant  in  the  cut 

in  vita  ;  hut  if  the  tenant  in  the  cui  in  vitOy  difclaimsy  'and  fhe  et^        ^ 
tersj  and   afterwards  is  oufted   by   his  feo^ee,   then  fhe  ihall 
have  ai&fe.     Thel.  Dig.  153.  lib.   11.  cap.  38.  f  34.  cites  33 
AJ.  18. 

1 8.  After  mn/ieit  in  appeal  of  inaihem  a  man  (hall  not  have  ano' 
ther  appeal  againft  the  fame  defendants,  fuppofmg  thofe  who  were 
principals  in  the  one>  to  be  acceifories  in  the  other,  &  e  contnu 
TheL  Dig.  153.  lib.  11.  cap.  38.  f.  35.  cites  40  AfT.  i, 

19.  The  demandant  brought /or/n^^^^/z  in  remainder y  and  counted  Br.  BrleT, 
rf  the  gift  of  S.  and  afterwards  he  brought  formedon  in  defcender,  ^}'  5®3« 
and  counted  of  the  gift  of  E.  and  therefore  well,  by  Finch.  J.  but  3. 2,^.  c. 
he  held,  that  it  would  have  been  otherwife  had  it  been  of  the  ^.  s*  P-  by 
gift  of  one  and  the  fame  perfon.     Quxre.   Br.  Eftoppel,  pi.  225.  ^/"*^!**^^!^, 

cites  40  £•  3.  14.  21.  yet  by 'the 

one  the  de- 
mud  was  of  a  fte  fimple,  and  by  the  other  of  a  fee  tail.  ■  Br.  Fonnedon»  pi.  77.  cites  S.  C.  9c 
S.  P.  byFincham  T.     Quaere.     But  Belk.  held,  that  the  foriAedon  in  refflalnder  is  not  more  high 
than  the  writ  of  dcKender ;  for  the  formedon  in  dcfceoder  is  a  writ  of  right  in  its  nature.        ..  TheL 
Dig.  •53.  lib.  II.  cap.  38.  f.  38.  cites  S.  C. 

If  the  heir  brings  formedon  In  dtjcendtr^  yet  he  may  have  formedon  \n  remainder  or  rwtrter,  5  Rep* 
33.  Pafch.  I  Jac.  C.  B.  in  Aobinfon^s  cafe.'^^-S.  C.  cited,  and  S.  P.  refolved,  though  the  heir 
it  barred  in  formedon  in  defcender ;  becaufe  formedon  in  remainder  or  reverter  is  an  au^oa  of  an  higher 
Aatiue,  becaufc  ia  this  a  iee  fimplc  is  to  be  recovered.    6  Rep.  7.  b. 

20.  After  bringing  of  formedon^  the  demandant  cannot  main«« 
tain  qfjife  of  the  fame  land,  againfthe  heir  of  the  firfl  tenant  in  for'* 
medon^  without  (hewing  title  how,  &c.  Thel.  Dig.  153.  lib^  ji. 
cap.  38.  f.  36.  cites  Pafch.  43  E.  3.  17.  and  43  hS.  42* 

21.  jifiter  nonfuitj  in   appeal  of  maihem  a   man  cannot  have  B"f«fter 
aaion  of  trcfpafe  of  iattery,  and  of  this  fame  maihem.    Thel.  Dig.  ^'^.J^^*^ 

153^  lib.  II.  cap.  38.    f.    35.  cites  43    Afl*.   39.    12    R.    a*      Co-*  maibcm  ha« 

fOnc  110.  *  recovered 

damages  for 
the  malhem,  he  may  bring  writ  of  trefpafs  of  that  battervy  and  recover  damages  for  the  battery.  6r. 
Trefpafs,  pi.  X4X.  cites  22  Afl*.  82— —-Br.  Appeal,  pi.  60.  cites  S.  C— *-In  tiefpafs  of  aflault  and 
battery  the  plaintiff  recovered,  and  had  execution,  and  aften^'ardt  brought  an  appeal  of  maihem  asraioft 
the  (ame  perfon  upon  the  fame  matter  j  the  faid  recovery  and  execution  was  a  good  bar ;  cited  Le.  19. 
|1.  X/^  by  Ayiiff  J.  as  one  Cobham's  cafe« 

22.  If  a  man  fues  replevin  of  his  bead  taken,  and  has  deli^ 
verancff  he  cannot  have  aftion  of  trefpafs  vi  fe*  armis  of  the  fame 
taking.  Thel.  Dig.  153.  lib,  1 1.  cap.  38.  f.  39.  cites  Hill.  5  H.  4. 2* 
and  fays,  that  fuch  plea  to  the  writ  was  held  good.     38  £.  3. 

41.  46  E.  3.  26.  and  17  £.  3.  58.  [22  ] 

23.  After  the  bringing  of  writ  of  debt  hj  one  as  admini/lratoTy  he  ^*  *•  ^^^ 
may  haw  another  writ  as  executor  to  the  fame^eceafed  perfon  againft  e/R^'lrhrg 
the  fame  defendant.  Thel.  Dig.  151.  lib.  11.  cap.  38.  f.  13.  deitu^nM 
ekes  Pafch.  17  H.  (J.  Eftoppel  473.  ^^^^^ 

ant  fhadu 
ibtt  before  the  pufthaie  of  this  writ,  the  faid  A»  one  of  the  p^amt\ff\\  as  ddm'wijfrator  9f  R»  bought 
deht  Bfen  the  fame  kend  agah/l  the  defendant ^  who  then  fUaded,  that  R»  made  executors,  wh  aJnJ* 
pferedf  at4  tr^trfed  tbtt  U  died  mtffate'y  and  the  plaintiff  then  nplicd,  thaC  adxniniftraiion  was 


commit- 


committed  to  lum  pendente  Kte  between  the  ciecuton  of  tiie  £iid  willy  wheiei90li  dtfggiaiit  4s-* 
marred  i  and  tt  tvas  adjudged  for  bim,  and  pleads  this  matter  by  way  of  cftoppel,  and  demands 
judgment,  if,  as  execotor,  ne  wall  have  an  adtion  upon  the  fame  bond  aga&nft  the  fame  defendant ; 
but  judgment  was  now  given  fw  the  plaintiff;  for  by  the  firft  judgment  tht  plaintiff  was  only 
baned  as  to  the  a^on  of  the  writ,  via.  to  have  any  adion  as  admini^acor,  but  this  miftake  of  iftie 
adion  is  no  bar  nor  eftoppd  to  his  bringing  his  true  adtion.  c  Co.  32,  33.  Pafch.  i  Jac.  C.  B. 
Robinfon^s  cafe  Cro.  J.  15.  pi.  20.  Roblnfon  v.  Robimon,  S.  C.  (htes  it,  that  A.  had  taken 

out  adminiftnitiony  he  M9t  iimifing  at  the  time  of  taking  it,  or  hringing  the  aSkiif  that  there  wag  at^ 
mnlli  and  adjudged,  the  bringing  the  ad^ion  as  adminiftrator  is  no  bar  to  his  brin|ing  a^on  as  cxe<. 
cvtor;  Hn  which  he  was  fole  plaintiff,  the  other  executor  being  dead]  for  though  once  a  bar  in  a  per- 
feaal  a^on  is  a  bar  perpetual,  that  is  to  be  underftood,  when  it  is  a  bar  to  the  right ;  but  here  it  vras 
not  any  bar,  bnt  by  the  mifconceivrng  his  adion  it  abated,  and  lb  00  bar  to  a  new  a^on>  ■  S>  C* 

and  iame  dUli|i£tion  cited  Arg.  2  Mod.  319. 

24.  In  refcouSf  fitpp^^g  ^^^^  '^^  defendant  held  rf  the  plaintiff 
ptie  hcufe  and  three  acres  of  land^  by  10  f narks  rent.    The  defendant 
faid^  that  the  plaintiff  at  another  time  brought  qffife  againfl  htm  of 

the  fame  rent,  and  made  title  that  the  defendant  held  the  faid  hottje 
and  three  acres  of  land  and  a  mi/fy  of  the  plaintiff  by  this  rent,  in 
which  qffife  he  was  nonfuited:  judgment,  if  he  Inall  be  received 
now  to  lay,  that  the  rent  is  now  ifliiing  out  of  the  houfe  and  the 
three  acres  of  land  only,  &c.  fed  non  adjudicatur ;  for  the  juf* 
ticeswere  in  divers  opinions.  TheL  Dig,  153.  lib*  ii.  cdj^  38. 
,  f.  44.  cites  Brief  5  £.  4.  9.  Mich.  7  E.  4.  19,  20. 

25.  In  debt  againfl  executory  who  faid  that  the  plaintiff  had  f  ted 

2\ainft  the  ordinary  for  the  fame  debt,  fuppofing  that  the  teflator  bad 
ed  itttefiate,  and  had  judgment  to  recover ;  judgment  of  thi»  writ 
fued  againft  him  as  executor,  &c.  and  adjudged  no  plea.  Thel. 
Dig.  153.  lib.  II.  cap.  38.  f.  47.  cites  18  £.  4.  i. 

26*  Trefpafs  quare  claufumf regit,  to*^.  the  defendant  pleaded, 
that  before  this  time  he  had  brought  an  ejectment  againft  the  now 
plaintiff,  and  recovered  and  had  execution,  &c.  judgment  (i  ac^io, 
&c.  and  this  wa$  adjudged  a  good  bar,  and  the  conclufion  of  the 

e9  good.  Leon.  313.  pl<.  437.  Micb.  31  &  32  £liz.  C*  B. 
mpt6n  V.  Cooper. 
^rAatdi-  ?7'  ^^  ^^^  ^  bound  in  dn  obligation,  and  afterwards  pfwnifes  t^ 
mages  leco-  /^rj^  the  moniy,  afluiTipfit  lies  upon  this  promife ;  and  if  he  recover* 
▼ered  in  an  all  in  datnages,  this  (hall  be  a  bar  in  debt  upon  the  obligation  \ 
Jmte'a  agreed  by  all  the  juftices.  Cro.  E.  240,  pi.  112.  Trin  33  Eliz* 
Varofadebt,  B.  R.  Aflibroke  V.  Snape. 

yet  it  js^not 

(0  by  law  wi^ere  the  confideration  is  collateral.    Cro.  J.  J19.  pi.  7.  Hill.  3  Jac.  B.  R.  in  caft  ol 

{40  T.  Mymie..  Yclv.  48.  3*  C. 

28.  In  affumffit  to  pay  looL  the  defendant  pleaded  that  tb^ 
plaintiff  had  brought  a^ion  of  account  againfl  him  for  the  fame 
inoneyj  judgment  fi  a&io  pendii^g  the  a£tion  of  account,  sid« 
judged  and  aflirmed  in  error,  that  this  is  no  plea  in  bar/  be-« 
caufe  damages  are  recoverable  in  a£lion  on  the  c^fe,  but  not  in 
a&Ioi^of  account*  tfo.  458*  pt«  633*  Mich^  38  &  39  Eliz« 
ButonJefs    P^rkby  v.  Foftei, 

be  bring  a  ^9*  ^^  ^^7  ^^  barfed  by  judgment  in  any  real  aSlio^  of  the  feiCn 
Writ  of  a  of  his  anccftor,  or  of  his  own  pofieffion ;  he  may  have  writ  of 
more  high  right,  in  which  the  matter  (hall  be  tried  and  determined  again » 
that  in         tcfolvcd.    6  Rep.  7%  b,  in  Ferrer's  cafe. 

wh^h  he  was  biirer!,  he  aadhls  heirs  are  ooi  o&ly  barred  of  the  fime  a^lon,  but  ilfo,  fo  hug  is  the . 

recot^ 


VKQfd  of  .^  Jodgmoitftaiidi  in  foice ;  heaad  lus  heirs  ait  barrel  of  tfaelt  entry.    6  Reo.  8  a    r# 


Iblfcd  in  S*  C 


3a  But  recovery  or  bar  in  ajjifti  Is  a  bar  m  every  other  ajife,  Reguhrly  a 
and  in  writ  of  entry  of  alfife :  for  both  are  of  bis  own  poffejfion  and  ^  \  ^^ 
^  §fu  and  the  fame  parties.    6  Rep.  7,  b.  in  Ferrer's  cafe.  «m\a[o^of 

the  dune  aa- 
tofe.  But  tWt  rule  hath  three  exceptivnSf  ift,  In  cafe  of  a  farfiny  ^ehend^  «r  tenant  in  uil,  as  the 
book  of  S  £d.  3.  aS.  is.  241y,  if  he  be  in  fr^m  any  title,  as  10  H.  7.  5.  22  H.  6.  18.  3dJy,  |f 
Jie  be  an  m/mty  as  5  £dw.  3.  3a*  For  an  ail»re  is  not  fo  Arong  «n  eftoppel  as  other  anions  i  per 
Mount^gue  Ch.  J.    Cxo.  J.  46^  pi.  1 3.  HiU.  15  Jac.  B.  K.  in  cale  of  Holford  t.  PJatt. 

31.  Bar  rff  a  wrong  aSiion  brought  is  not  any  bar  where  the  As  where 
right  aaion  is  brought.     Cro.  E.  668.  pi.  24.  Pafch.  41  EHz,  !^/'f*^ 
C.  B*  in  cafe  of  Ferrers  v.  Arden.  f^'  '^ 

br'mgi  tr^ 
ftfs  ^gaiaft  the  bailee  for  thofe  goods,  and  be  bamd  by  yerdld  or  demuner,  that  ihall  not  be  a  bar 
u  dahme  er  acennntt  per  Anderfon  and  GlaniFiUe.  But  per  Walmiley  J.  where  a  title  it  pleaded  in  heir 
tn  a  tbim^  demnnded,  and  by  reafon  thereof,  the  plaintiff  is  barred  upon  demurrer  t>r  verdiBy  the  inteieft 
cheicby  u  bound,  and  the  plaintiff  dull  be  barred  from  bringing  a  new  aAion,  per  And^on  and  GImIt 
viL    Qo«  £•  668.  pi.  24.  Pafch.  41  Z)Xi..  C.  B.  in  cafe  of  Fencrs  v.  Arden. 

32.  S-  fold  all  his  com  flanding  and  growing  in  fuch  a  clofc  for 
fo  much,  and  afterwards  brought  an  ajfumpfit  for  the  money.  It 
was  objefted,  that  debt  Iay»  but  not  this  a£lion ;  but  it  was  held 
that  a  recovery  or  bar  in  this  affion,  fhall  he  a  good  bar  in  debt 
brought  upon  the  fame  contrail,  and  fo  vice  verfa^  a  recovery  or 
bar  in  ad^ion  of  debtj  is  a  good  bar  in  a£tion  on  the  cafe  upon 
tfumpfit.    4  jELep,  92*  b,  94.  b.  Trm.  44  £Iiz.  Sladc's  cafe^ 


(A.  3)  Where  the  Heir  may  bring  a  Writ  for  the 
fame  Thing,  for  which  the  Anceftor  had  brought 
a 


|.  'I^Ot^thftandlng  the  anceftor  brought  yor^n^/29/i  in  remainder^ 
*^  and  died  pending  this  plea,  yet  his  fon  and  heir  may 
maintain  writ  of  entry  fur  diffeifin  made  to  the  fame  anceftor  of 
the  iame  land  \  becaufe  the  one  writ  is  not  of  a  higher  nature  than 
^e  other.  llieU  Dig.  152.  lib.  11.  cap.  38.  f.  15.  cites  Pafch. 
4  E.  3.  130.  &  14  Aff.  6. 

2»  Where  the  anceftor  has  brought  writ  of  rights  in  which  But  ibid,  f, 
Miiew  and  voucher  have  been  hadt  &c.  yet  his  heir  may  maintain  writ  ^iJ^T^ 
ff  entry  of  the  fame  landy   agaittft  one  who  was  not  party  to  tbf  the  coo-^ 

«^^  ^  ^^g^*}  '^^  ^^f  ^0  ^^^  pOf^yt  per  opinioncm.      Thel,  Dig,   trary^Paich, 

152.  lib.  II.  cap.  38.  f.  17,  cites Trin.  6  E.  3.  272,  iLltC*' 

demandant 
linlelf  broogfat  the  one  writ  and  the  other,  and  the  firft  tenant  had  infieoflfed  the  fecond  tenant  with 
^***»>*nt  of  record  fob  pcde  4giIU«  *c.  an4  that  foch  bringing  of  writ  of  %  more  high  Mtuitt  tfiali. 
yboiB  vrit  of  n  more  bafe  aaeore,  an4  citca  33  Ai&  iS.  agreeing. 

3.  Notwithftandlng  that  the  father  has  had  quod  permittat  of 
ff^mm  cf  paflurCi  yet  his  fon  and  f>eir  fnay  have  c0e  of  tKe 


•24  -IBar; 

fame  common.    Thel.  Dig.  152.  Gb.  11.  cap.  38.  f.  2i.  citet 
15  AiT.  3. 

4.  If  demandant  be  barred  in  writ  of  error j  on  releafe  of  Ms 
cncejlorf  yet  his  ijpu  in  tail  Jball  have  a  new  writ  of  error  \  ror  he 
claims  not  only  as  heir,  but  per  formam  doni,  and  by  the 
ftatute  he  ihall  not  be  barred  by  feint  pleading  or  falfe  pleading 
of  his.anceftor^  fo  long  as  the  right  of  the  entail  remains ;  refolved. 
*  6  Rep.  7.  b-  in  Ferrer's  cafe,  and  fays  that  with  this  agrees 
10  H.  6.  5.  &  Dyer  188.  pi.  8.  3  Eliz.  Sir  Ralph  Row- 
let's  cafe. 

5.  In  formedon  in  defcender^  if  the  demandant  bfe  barred  by 
verdi£t  or  demurrer,  yet  the  ijfue  in  tail  Jball  have  a  new  formedon 
in  defcender^  upon  the  conftruftion  of  the  flat,  of  W.  2.  cap.  2. 
Refolved.  6  Rep.  7.  b.  Mich.  40  &  41  Eliz.  C.  B.  in 
Ferrer's  cafe. 

(B)  A£kion.    {Judgment  In  one  Adlion,  where  a 
Bar  in  another  Adion  by  the  fame  Pcrfon.] 

S.c.citfca  [i.*|N  an  aftion  upon  the  rj/?,  if  A,  tlit  plaintiff"  declares,  whereas 
Arg.aMod.  J.  }xt  tnagnam  cur  am  de  negotiis  in  lege  oin.  the  defendant^ 
Se  nwneof  hahuiffet  fe*  a  permultis  pericuHs  ipfum  prefervajfet :  and  whereas 
Leach  v.  the  plaintiff  at  the  requeft  of  the  defendant,  eidem  defetidenti  promi-^ 
Thompfon.  j^^^  ^^  ^^1^  ^^  ,^j^  ^j^g  daughter  of  the  defendant y  the  defendant  did  af 

•  FoJ.  1C4.  fi*^'^  to  pay  to  the  plaintiff  1000/.  and  upon  non*  afiumpfit  pleaded^ 
\^  /  _j  the  jury  find  for  the  defendant,  and  judgment  is  given  accord- 
ingly \  and  after  A.  brings  another  affion,  and  declares,  that  in  confider^ 
of  ion  thai  the  plaintiff,  ante  tunc,  at  the  requejl  of  the  defendant,  mag^ 
nam  curam  de  negotiis  in  lege  of  the  defendant  hahuiffet  sSt  ipfum  de- 
feijdentcm  a  multis  periculis  prefervajfet,  and  to  the  defendant  ad 
tunc,  at  his  requejl  promififfet  ducere  in  uxorem  fuamfiliam  defenden* 
tis,  the  defendant  did  affume  to  pay  to  the  plaintiff  looo/.  €um  indfi 
requifttus  effet.  The  judgment  in  the  firft  a£lion  is  not  any  bar  of 
this  a£lion,  becaufe  the  promife  is  a  collateral  promife  and  the 
defendant  promifed  to  pay  the  1000/.  generally  without  any  re- 
j  queft,  which  is  to  be  paid  within  a  convenient  time ;  but  in  the  lad 

pcomife  it  is  to  be  paid  upon  requeft,  which  requeft  is  part  of  the 
promife,  and  a  fpecial  requeft  ought  to  be  alledged,  with  the 
time  and  place  of  requeft,  this  being  a  collateral  promife}  but 
this  is  not  to  be  alledged  in  the  firft  promife,  becaufe  no  requeft 
is  mentioned  to  be  parcel  of  the  promife,  and  therefore  theje  two 
promifes  differ  materially,  and  therefore  the  judgment  in  ^  firft 
a£lion  is  not  any  bar  of  this  laft  a£bion.     Mich.  22  Car.  B.  R. 
between  Leach  and  Bromfll,  adjudged  upon  demurrer.] 
9  E.  4.  %%*       2.  Trefpafs  in  bank.    The  defendant  pleaded  that  the  plains 
a,  in  pi.  w.  ^^  ^^  another  time  recover^  againft  him  for  the  fame  trefpafs  im. 
3.  that  It'     London  40/.  which  be  has  been  at  all  times  ready  to  pay,  and  yet  is  : 
WM  held  a     judgmci^^  &c.  and  becaufe  the  plaintiff  could  not  deny  it,  but 
and*cftM'     demurred  becaufe  he  had  not  taken  execution ^  it  was  awarded  that 


Ac  plaintiff  fhouH  ukc  nothing  by  his  writ,*  &c.    Dr.  Trefpafs,  f"  ^""j^^; 
pL  39.  cites  40  E.  3.  27.  &  ao  H.  6.  1 1.  mmct. 

3.  Thoi^h  the  ftatute  gives  writ  of  quare  ejecit  infra  termi- 
num  for  the  ieffee  loio  is  oujled^  yet  he  may  have  ivrit  of  covenant 
ogaitsfl^  bis  h/foTf  which  is  given  by  the  common  law ;  therefore 
quaere  in  this  cafe^  if  he  brings  quare  ejecit  infra  terminum  again/i 
^f^^  f^^^  offi^i  if  he  ihall  not  recover  again.  Br.  Parliamenti 
pL  8.  cites  46  £.  3.  4. 

4«  For  he  may  recover  twice  in  two  quare  impedits  againjl  feveral 
dyiurhersj  by  feveral  writs  of  quare  impedit.    Br.  Parliament,  pi.  ^^ 

cites  46  E- ,3- 4-  *C25] 

5.  Notwithftanding  a  recovery  be  had  in  aj/ife  againft  one,  yet  <  Rep-  ^ 

he  (hall  be  re/lored  to  his  firft  action  to  demand  his  right ;  as  in  the  ^^^}^  ^*" 
cafe  •  of  a  formedon^  cui  in  vita,  and  the  like.     6  H.  4.  2.  a.  in  a  nota'  of 
pi.  12.  per  Markham.  the  reporter, 

cites  S.  C« 
and  In  Marg.  cites  Do^.  Piadtandi,.  65. 

6.  In  dehf  if  the  defendant  pleads  a  former  recovery  by  the  Br.  Barre, 
plaintiff  in  plea    real  or  perfonal^  without  execution j  it  is  no  bar ;  ^''  V'  *'^ 
hecaufe  he  that  recovered  may,    at  his  pleafure,  bring  a   new  &  20' h!  6. 
writ.     Heath's    Max.  63.  cites  Br.  Bar.  12.  20  H.  <i.  and  43  12.  S.  P. 

Ed.   3.  per  Thorpe. 

7.  In  trefpcfsy  judgment  in  another  writ  of  trefpafs  of  the  fame  S.  P.  and 
irejpafs  is  no  plea^  without  execution.     Br.  Execution,  pL  5.  cites  ^^nt^^dcbt 

20  H.   6.    II,    I Z.  •.  •ndthelike!  * 

Br.  BarrCy 
pi.  43*  cites  9  £•  4.  50.  by  Danby  and  Molle  ;  but  Littleton  and  Choke  e  contra.  ■  Br.  Judg- 

mcAt,  pi.  47.  S.  P.  accordingly,  but  the  year  and  page  b  xxiifpruited.  .i  Br.  Account,  pi.  57. 

cjies  S.  C.  tc  S.  P.  accordingly,  a«  to  account. 

8.  A  recovery  upon  bailment  in  one  county  cannot  be  intend- 
ed a  recovery  upon  bailment  in  another  coilnty^  nor  it  fliail 
not  ferve  for  bar  there.     Br.  Judgment,    pi.  32.  cites   21  H. 

^-  35- 

9.  If  a  man  recovers  in  debt. upon  contract ^  and  does  not  take  B"t>^'' 

execution^   yet  he  cannot  have   a   new  aftion   of  debt   on  the  ^J^2t 
contrail;  for  the  contract  is  determined  by  the  judgment  on  vpon  an  •£• 
record.     Br.  Contradl,  pi.  39.  cites  9  E.  4.  51.  Ugauon^ 

and  a  OCX  not 
take  extca- 
r'ngf  be  mayf-  have  a  new  a^ion  of  debt  upqn'ihe  obUgation;  for  record  iliall  not  determine  fpecialty 

uithotit  execution  i  per  Danby  and  NccUham.    .9   £•  4.  50.  b.  51.  a.  pi,  10. Br.  Banc,  pi. 

43.  citci  S.  C.  that  it  is  no  plea,  that  the  plaintiff  at  another  time  recovered  in  account,  debt,  trefpafsy 
Ac  if  he  docs  not  fay  that  he  bad  execution  j  per  Danby  and  Moyle ;  but  /Jtttcton  and  Choke  contra. 
—  Br.  Jodgment,  pi.  47.  cites  4  E.  4.  $4.  S.  P.  [bwt  it  ibould  be  4  E.  4.  51.  and  there  are 
n*t  {)  many  p^cs  as  54.]  And  there  it  is  i'aid  by  Littieton,  that  they  were  all  agreed  th.u  if  a 
man  rccovc-s  upon  a  frn/^lc  conrraSI,  he  (hall  not  have  a  new  a£lIon  upvnn  this  contrart  whil^ 
the  juagtnent  U  in  force;  for  by  the  recovery   tbcnauxre   of  the   duty  is  changed.     9  £«  4. 

It  a  m^-»  brings -debt x)n  an  obUgation,  and  Is  barred  by  judgment,  he  cannot  have  a  new  a£^ion  fo 
long  at  fY  >  3"^8^'<^t  ftanJs  in  force;  and  by  the  like  rcafon,  when  he  h;i5  had  ju-Jvoicnt  in  an  afli  >a 
opon  il  •  fame  obligation,  fo  long  at  this  judgtrient  ftands  in  force  he  (hall  not  have  a  new  a^ion* 
6  Re.   .       a,  Mich.  3  Jac,  C.  B.  in  Higgin«*s  cafe. 

"f  L'  .iiTidi  pi.  39.  S.  C.  has  the  word  (noc.) 

'    .  >  plead  a   recovery  of  the  land  in  queftion  againft  the 
,    .  .  •     ,  .  ;•  one  whofe  ^ate  he  hath,  in  the  fame  or  higher  na- 

ture     , 


Care  of  a£lion^   it  Uf  a  good  bar  hj  miny  boob*    ttex^4 

Max.  62* 
Br.  Joinder        1 1»    In  trefiafi  upon   the  Jlaf.  tf  $   H*   ^  h  J;  pcrions,  a 
p"  7^'cri«  ''"'^^^  ^  «  3^  /fl'^  e^  «  ««««5y  againj  ane  rf  tiem^  and  exem^ 
sJ  c.  /^     /^oif  thereupon  is  a  good  ban    Heath'a  Max*  6a«  cites  18  £•  4^ 


s.  p.  per     28.  Bro*  70 


cor 


Bs.  Banej  pi.  Sj.  cites  S.  C. 

12*  Debt  $ipm  tin  Migation  vjitb  eonJitim^  and  the  Mign  firn 
the  obligation  where  the  amdition  is  not  broken^  by  which  he  19 
barred.  He  fiiall  never  fue  this  obligation  again  ;  for  once  a  bar 
is  for  ever-    Br.  Dcttc,  pi.  174.  cites  29  H.  8. 

13.   A.  recovered  an  ejeBment  againfi  B.     Afterwards^,  madi 
a  nevf  leafe  Jor  years  to  J,  S.  and  A.  oufted  him*      %  £.  brought 
an  eje&menty  and  A,  pleaded  the  former  recovery.     This  was  held 
a  good  bar  by  all  the  juftices  except  Windham  and  Periani^  who 
held  it  no  cftopple;  for  the  conclufion  fhall  be  judgment  fi  a£lio^ 
and  not  judgment  if  he  ihall  be  anfwered ;  and  though  it  be  an 
a£lion  perfonal,  and  in  nature  of  trefpafs,  yet  the  judgment  is 
quod  habeat  poffeflionem  termini  fui,  during  which  timevdie  judg* 
r  25 1     ^^'^^  ^^  ^^  force ;  and  it  is  not  reafonable  that  he^  againft  whonx 
he  recovered,  ihpuld  oufthim.  4  Le.  77.  pi.  163.  Pafch.  28  £liz. 
C.  B.  Spring  v^  Lawlbn. 
4  Rep.  43.       14.  Damages  recovered  in  trefpafs  of  battery  is  a  good  plea  in 
Kfoived"  wl  ^^"^  ^^  appeal  of  maihem  for  the  fame  battery.     Mo.  268.  pi.  419. 
cofdingiy.     Mich.  30  &  31  £liz.  Hudfon  V.  Lee. 

— Le.  31S. 

pi.  447.  S.  C.  adjudged  againft  the  plaintt/f,  and  cites  it  as  adjudged  aceordingty,  Pafch.  19  Blis. 
in  cafe  of  Rider  v.  Cobham  j  and  fays  that  the  book  which  deceived  the  plaintiff  was  iz  E.  3.  82. 
where  it  was  faid  by  Thorpe*  that  notwithilanding  recovery  in  appeal  of  majbeniy  yet  he  may  affaa-  re- 
cover in  trefpafs  j  but  non  dicit  e  contra*  ^-— —  S.  C.  cited  2  Mod.  319.  and  the  court  faid  that 
there  can  be  no  maihem  without  an  aflaultj  and  chough  the  appeal  of  nutihem  be  of  a  higher  nature 
than  the  affault*  becaufe  it  fuppofes  quod  felonice  mayhcmavit,  yet  the  plaintiff  can  only  recover  da- 
mages in  both.——  See  tit.  Judgment  (Q^)  pi.  3.  in  the  notes  there. 

15.  A  recovery  in  affum^tt  ^ainft  the  father,  upnn  a  collateral 
promifcy  is  a  good  bar  in  debt  on  bond  againft  die  fon»  who  was 
the  obligor.  Cro.  £.  283.  pL  5.  Trin.  34  £liz.  B.  R.  Pyers 
V.  Turner. 

16.  In  account  for  malt,  the  defendant  pleaded  that  the  plmntiff 
had  formerly  brought  trover  and  eonverfion  for  this  and  other  nuUt 
againft  him,  and  that  he  was  found  guilty  as  to  part^  and  not 
guilty  as  to  other  part^  and  damages  affejfed.  Adjudged  that  thia 
was  no  bar ;  for  it  might  well  be  mat  he  did  not  convert  die 
malt,  as  the  firft  adion  fuppofed,  and  yet  he  ought  to  accouni 
as  this  a<fiion  fuppofes.  Mo.  463.  pi.  653.  Hill*  36  Elia.  Morti« 
mer  v.  Wingate. 

Cro.  E.  I  ^,    After  a£lion  brought  plaintiff  attaches  in  London  a  debt 

May  v.'^'  due  by  another  to  defendant,   and   has  judgment  to  recover; 

Middieton,  adjudged  that  this  (hall  be  pleaded  in  bar  of  the  adion  for  fo 

s*  v'  ^  much  of  the  money.    Mo.  598.  pi.  820.  Pafch.  36  Eliz.  Moy  v. 

judged  ac-  Middleton* 

cordingly 

•gaiaft  the  opinion  of  Pophaia  j  becaufe  the  plaintiff  by  his  ovft  aft  Wi&si  lui  oira  writ  j  tut  it 


%M  faid»  tfut  a  itcovcry  U  by  ad  In  Ifiv;  which  uuy  hdp  the  cafe  i  bat  odfttWift  of  t  Iniie  M^ 
ccptaDCCa 

18.  In  debt  agalnft  ibe  defendant  as  adminijfrator^  he  pleaded  a  InW>t 
recovery  againfl  him  as  executor^  and  that  he  has  not  aflets  ultra  j  ^^t  at  cut 
and  adjudged  a  good  plea.     Cro.  £.  646.  pi.  57.  Mich.  40  &  41  they  ^/Woi 
EII2.  C.  B.  Smalpiece  v.  Smalpiece.  '^  W|w»if 

M  ^mnifirattr'j  refolved,  that  it  was  well  pJeadable  in  barb   Lev.  361.  Hill*  20  &  az   Car.  i* 
B.  R.     Parker  V.  Amysi  &c.  >$id.  404.  pi.  u.  Parker  v.  Mailers^  &  aP  $•  C.  adjadge4 

Kcordiagly. 

19.  In  debt  &n  a  hnd,  the  defendant  pleaded,  that  the  plain*  do.  J.  284. 
tiff  brought  a  former  action  in  London  upon  the  fame  bond  $  Jj^^^A**  ^' 
and  upon  ^on  eft  faAum  pleaded,  it  was  found  not  his  deed,  and  cour  held 
the   entry   tcAftr,  that  tie  defetidaut  recovered  damages  againft  the  ***«  pleaia- 
plaintiff,  a^d  Jbould  go  fine  die^  hut  no  judgment  that  the  plaintiff  ^^^l 

fiould  take  nothing  by  his  writ ;  therefore  tliere  was  no  judgment  cited' per 

to  bai*  bind  in  another  fuit,  for  tliis  wais  6nly  a  trial,  and  no  judg-  ^ur. « 

ment,  and  fo  the  plea  waa  held  nought  by  the  whole  court.  ^^I'jq^* 

BrownL  81.  Pafch.  9  Jac.  Level  v.  Hall.  Car.'ft. 

C.  B.  IB  caie  of  Rofe  v.  Standeo* 

20.  In  trefpafs  for  taking  and  driving  away  roo  filfeep^  Judgment  Hutt  8r. 
was  given  for   the  plaintiff  and  2d.  damages.     Afterwards   the  i*'^^/* 
plaintiff  brought  trover  and  converfion  for  the  fame  100  fheep.  s.  c.  fayi. 
The  defendant  pleaded  the  former  recovery  in  bar;  but  all  the  Yeiverton 
judges  except  Yelverton  held,  that  the  ad.  damages  could  not  be  ■**'^*^«fi- 
intended  to  be  given  for  the  value  of  the  fheep,  but  for  the  taking  afcerwarda 
and  driving  only,  and  therefore  that  the  trover  and  converfion  agreed,  «nd 
wcU  Ijiy;  and  judgment  was  given  for  the  plaintiff.  Cro.  C  35.  i"^^^^*^ 
pi.  p.  Jrafch.  2  Car.  C.  B.  Lacon  v.  Barnard.  pUintiff.— 

See  tit.  Adllona  (L.  5)  pi.  30. 

2r.  In  cafe  (ox  falfely  and  malicioufiy  procuring  a  comfmffion  of  [  27  3 
bankruptcy  to  tffue  out  againfi  the  plaintiffs  Isfc.  by  virtue  whereof 
the  defendant  broke  his  fhop^  and  took  away  his  goods  and  fbop-Amks^ 
Vf hereby  he  ivas  dif credited ^  and  loft  his  trade ^  to  his  damage y  &c. 
and  the  defendant  pleads^  that  the  plaintiff  had  before  brought  an 
a^ion  of  trefpafs  for  breaking  his  Jhop^  taking  his  goods,  &c.  and 
recovered  damages  againft  him  in  that  aftlon^  this  is  no  good 
plea  i  for  this  a£tion  is  not  brought  for  the  fame  thing  as  the 
former  w^as^  that  being  for  the  trefpafs,  and  this  for  the  lofs  of 
his  credity  and  confequently  his  trade,  and  in  the  a£lion  of 
trefpafs  no  damage  could  be  recovered  for  the  fcandal  upon 
which  this  a£lion  is  grounded,  and  held  that  the  aAion  well 
lies.  Sty.  3«  201,  HilL  21  Car.  and  Hill.  1649.  Watfon  v. 
Norbury. 

22.    Affiem^  againft  eieecutor,  he  pleads  a  judgment  in  debt  Sid.  331. 
againft   mm  upon  fimpk  cowtraEl  s  though  debt  lies  not  in  the  E!\.J^* 
cafe,   the  judgment  is  a  bar  of   the  affumpfit   till   it   be  re-  ^^  car.  2. 
Tcrfed*     3  Iicv*  i8i«  cited  per  cur.  as  the  cafe  of  Patmer  v.  B.  R.  tbt 

folfcd,   ■    ■■    LcTt  200  •  S.  €•  adjjid|ed  for  the  defendant. 

23.    A 


47  '^^* 

J|r  ^^  '  2j*  A  judgment  in  an  inferior  <mrt  is  pleadable  in  W  in  t 

ih&^i^'i  Superior  court ;  per  Wilde  J.  of  affifc  at  Lancaftcr  upon  adjourn* 
ment  to  his  chambers  at  SerjeantVInn.  a  Lev.  93.  Mich. 
25  Car.  2.  Atkinfon  v.  Woodbarn. 

24.   The  plaintiiF  brought  an  indebitatus  aflumpfit,   and  an 
inftmu!  comptUaJfet  for  wares,  whereas  at  that  time  no  account 
was  dated,    and   verdi£t    for   the   defendant.     Afterwards  the 
plaintiff  brought  a£tion  of  account,  and  the  defendant  pleaded 
^  the  former  a£lion.     But  the  court  held  the  plea  not  good,  and 

that  if  the  plaintiff  had  recovered,  it  could  not  have  been  pleaded 
in  bar  to  him  ;  for  if  he  tnifconceives  hts  a^ioftf  and  a  verdiB  is 
againjl  bsm^  and  them  brings  a  proper  off  ion  y  the  defendant  can- 
not plead  that  he  was  barred  to  bring  fuch  a£li6n  ly  a  former 
Terdi£l  \  becaufe  where  it  is  infufficient  it  ihall  not  be  pleaded  in 
bar.     a    Mod.    294.    Hill.    29    &   30  Car.   2.  C.  B.  Rofe  v. 
Standen. 
ilndSaon-        25.  Where  the  party  being  barred  in  one  aftion  ihall  be  barred 
*"  a  "*'co.  '^^  another,  is   intended  in  an  adion  of  the  fame  concernment y  as 
wry  in  trtf.  a  bar  to  one  trefpafs  is  a  bar  in  another  for  the  fame  taking  \ 
fajs  u  a  bar  but  z  bar  in  trefpafs  is  not  a  bar  in  detinue^  or  a  bar  in  trover 
^cciamU'L-    ^  ^^^  *  ^*^  ^^  jf  count.     Arg.  Skm.  48.  in  cafe  of  Foot  v. 

trover}  for    RaftalL 
the  plaiatiff 

liath  JaMuges  gWen  to  the  va/ue  of  the  thing  taken,  and  thereby  the  property  is  gone ;  bat  if  damages 
we  given  not  for  the  value,  but  for  a  allateral  refpeB^  as  for  mijit/tng,  ftc.  there  bar  in  txc(L 
pafa  is  no  bar  in  trover;  and  for  this  he  cited  i  Car.  35.  but  in  this  cafe  the  jury  fa  J  for 
the  difendant^  and  fo  no  property  is  altered  ;  for  the  party  may,  notwjihftanding  he  Is  barred  !n 
the  a&on,  {e'txe  the  gcodt  if  be  can  come  at  them,  quod  fuit  conceiTum  per  totam  curiam.  Skin. 
57-  S.  C. 

^c^Ia-^I'  26.  A  diiference  was  taken,  per  Pemberton  Ch.  J.  that  where 
14  Car.  *. '  ^^  fame  evidence  will  *tnaintain  the  one  or  tie  other  a£iion,  there  a 
B.  R.  and  bar  in  the  one  will  be  fo  in  the  other,  as  in  Ferrar's  cafe ;  but 
b' p^*  h'  '^^^^  **  ^'^-^  ''^^  *^  ^s  otherwifc.  2  Show.  213.  Trin.  34  Car.  2. 
ton,^  ^''   B*  R-  i'*  caf«  of  P*it^  V.  Rawftern. 

27.  Bar  for  ivant  of  averment  of  a  lifi  in  one  aftion  is  no 
bar  in  another,  in  which  the  continuance  of  the  life  is  averred, 
it  not  being  upon  the  matter,  but  upon  the  manner  of  the  plea, 
arg.  and  to  this  the  court  inclined.  2  Lev.  210.  Mich.  29  Car.  2. 

•  [  28  ]     B.  R.  in  cafe  of  Ingram  v.  Bray. 

Raym.  471.       28.  Trover  of  goods  ;  the  defendant  pleads  in  bar,  that  trefpafs 

fterne  s*c'  '^^  fi''^^^h  ^''^'<ff'^^  ^S^*"J^  ^''^  fir  the  fame  goods ^  and  upon  not 
adjudged  *  g^^^ty  plcadcd,  a  verdiff  for  him  ;  the  plaintiff  demurred ;  and  by 
for  the  ^  Pemberton  *Ch.  J.  Jones,  and  Raymond,  (Dolben  haefitante) 
trover'^-  j^^^^g^^^^t  was  given  for  the  plaintiff.  2  Show.  211.  pi.  219. 
caufe  'trover  Trin.  34  Car.  2.  B.  R.  Putt  V.  Royftdn, 

and  trefpafs 

atefometimes  anions  oC different  natures ;  for  trover  will  lie  where  trefpafi  in  8c  armlt  will  not;  as  if 
I  deliver  my  goods  to  one  to  keep  for  me,  and  I  afterwards  demand  tliein*  and  they  are  not  deliveiedy 
here  trover  will  lie,  but  not  trefpafd:  becaufe  here  wis  no  toriious  taking;  but  where  there  is  a 
wrongful  taking  and  detaining  the  good',  the  plaintiff*  may  have  either  trefpals  or  trover,  and  in  fuch 
cafe  judgment  in  one  aftion  is  a  bar  to  t!ie  other,  and  the  rule  is»  viz.  wherefoever  the  iame  evidence 
will  maintain  both  the  adlion>,  there  ilie  recovery  or  judgment  in  the  one,  miy  be  pleaded  in  bar  to 
the  other,  and  this  will  not  daih  with  Ferrer's  cafe  \  for  here  it  is  to  be  prefumei  that  the  plaintiff, 
in  the  firil  a^oo^  had  miftdken  hi>  a^on,  by  bringing  trd^afs  vi  U  annis,  wbercaa  he  had  no  evidence 

to 


to  fiote  m  WRWgfnl  tiklRf,  Imt  only  i  demand  and  icfuftl,  ud  for  thtt  mfon  the,  Terdid  pallid 
•gaiidl  bim  ia  the  aftiotf'of  trefpafS)  aod  rlicfefore  he  was  obliged  to  b^m  again  in  trover< 


a  Mod.  3 it.  S.  C    and  the  court  were  of  opinion,  that  uover  will  lie  wbae  a  trefpa£i  will  not, 

aod  If  the  plttntiflF  has  mlftakcn  hlf  aAion,  that  will  be  no  bar  to  him. 3  Mod.  i.  S«  C. 

a^iidc^  Iff  3  jodpa,  for  the  plaintiff.  .— ....  ii^illexf.  634.  to  645.  S.  C    argued  by  the  reporter, 
and  fays,  judgment  was  given  for  the  plaintiff  in  the  adion )  but  a  writ  of  error  jocended.       ■ 
Skin.  4S.  pL  1.  Foot  v,  Reftal,  S.  C.   adjornatur;    but  ibid    57*  pt.  i«  adjudged,  nifi.  ■ 

Bwia  thftcafe  of  Lcchmeic  ▼.  Toplady,  Show.  146.  Hill,  i  W  ft  M.  it  was  ))eld,  that  judg- 
ment in  trcfpaia  on  a  fpccial  Terdid  it  a  good  pJea  in  bar  to  txover  brought  for  the  fame  gooda.  ' 
Sae  tic  A€Bona  (L*  5)  pi.  35,  36, 

ap^  71  hrought  trefpafs  of  ajTault  and  battery  in  B.  R.  agatnft 
8.  to  which  S.  pleaded  fon  aflault  demefne,  and  found  for  the 
phdntifF.  Afterwards  S*  brought  trefpafs  of  ajau/t  and  battery 
agmnfi  T*.  in  C.  B.  and  ST*  pkadid  this  veridiB  and  judgment  in 
bar;  and  the  court  would  not  fufFer  this  a£lion  to  proceed. 
Cited  Skin.  58.  Mich.  34  Car.  2.  by  Pollexfen>  Arg.  as  the  cafe 
of  Tinrbervill  v.  Savage^ 

30.  If  there  be  two  obligees^  and  debt  is  brought  agatnft 
cfUy  and  he  pleads  mn  eft  foBum^  and  found  for  the  dc^ 
fcndant,  an  a£iion  may  be  brought  againft  the  other ;  but  if  he 
pleads  cmtditums  performed^  and  found  for  him,  it  is  otherwife. 
Skin.  58.  Arg.  pL  i.  Mich.  34  Car.  2.  B.  R.  in  cafe  of  Foot 
¥.  RaftaU. 

31.  The  platntiiF  declared  in   an  aflion   of  covenant ^  that  Thereafon 
whereas   the   defendant  had  covenanted   and    agreed  with  the  Jgclaration* 
plaintiff  not  to  releafe  to  J.  S.  without  the  plaintm*s  confent^  that  it  naught, 
mtwithftanding  he  had  releajed  to  him^  and  this  declaration  being  ill,  ">  becaufe 
judgment  was  for  the  de^ndant;  and  after  the  plaintiff  brought  ^fj^dant^ 
another  aSlon^  and  the  defendant  pleaded  this  in  bar ;  and  upon  a  leieafed  to 
demurrer,  the  counfel  for  the  defendant  urged  6  Rep.  7.  and  J-.s.  and 
Dyer,  and  the  counfel  for  the  other  fide  cited  Mod.  Rep.  207.  •^'/^l^J'^^ 
The  court  took  a  difference  between  a  bar  and  demurrer  to  the  decla^  ^ahtif's 
ration,  and  a  judgment  upon  a  demurrer  to  the  p/ea,  or  upon  a  vtr-  "»/«»'»  ^^^ 
SB  or  cottfejlion  \  for  in  the  cafe  of  a  demurrer  to  the  declara-  l^^n^'h 
tion,  the  right  was  never  tried.  Skin.  120.  pi.  15.  Trin.  35  Car.  2.  wa*  who 
B.  R.  Coppm  and  Steymakcr.  1^^'  uV^^ 

breach  of  covenant.    Slcin.  no.  Coppin  v.  Stcymaker. 

32.  In  replevin  the  defendant  avowed,  and  there  was  a  de- 
demurrer  to  t^e  avowry f  &c.  and  after  a  new  replevin  was  brought, 
and  this  judgment  pleaded  in  bar,  and  they  could  never  get  over 
it.  Cited  by FoUexfen,  as  a  cafe  wherein  he  was  of  counfel; 
and  yet  he  laid  an  avowry  is  like  to  a  declaration.  Skin.  1 20. 
Coppin  and  Steymaker. 

33.  Recovery  in  a  former  a£lion  by  A.  and  B.  for  thronving 
down  their  boufey  and fpeiling  goods  ;  upon  which  was  a  verdicl,  and 
140I.  damages,  is  a  good  bar  to  an  a£lion  of  trefpafs  brought 
after  by  A.  alone  for  damages,  little  varying  from  what  was  aU 
ledged  in  the  former^  a fhon,  as  lofs  of  trade,  &c.  3  Lev.  179.  "* 
Trin.  36  Car.  2.  C.  B.  Barwell  v.  Kenfey. 

34.  Recovery  in  trover^  or  baiUr^  againll  an  infolvent  perfon,  is 
Vol.  IV.  D  a  bar 


•  «9  '^edr. 

♦  i  bar  to  {Mt  any  other  of  the  parties.     Arg.  Show.  i6S.  Tri!i# 

2  W.  &  M. 

•  35.  Debt  was  brought  upon  a  bond  for  performance  of  covenants* 

The  defendant  pleaded  in  bar,  that  for  all  the  breaches,  till  fucb 

^  iimtf  he  had  brought  covenant  end  recovered  damages^  and  that 

there  was  no  breach  Jince  that  time  /  and  demurrer,  and  judgment 

for  the  plaintiff;  (ox  by  the  very  plea  the  bond  was  forfeited. 

12  Mod.  321.  Mich.  1 1  W.  3.  Pierce  v.  Hutchinfon. 

t  SaUc.  11.       ^5,    After  recovery  of  damages  in  njfault,  battery,  &c.  no'ac- 

V.  Peal  s!c[  ^^^^  '^'^^^  '^^  ^^^  confeqtiential  damages',  as  where,  after  fuch  re-- 

adjudged  ac.  covcry,  a  piece  of  the  man's  fiLull  came  out.     12  Mod.  542. 

tordjofiiy.     Trin.  13  W.  3.  Fitter  v.  Veal. 

37.  Recovery  in  trefpafs  and  iatUry  is  a  good  bar  in  maihem^ 
per  cur.     12  Mod.  543.  Trin.  13  W.  3.  Fitter  v.  Veal. 

38.  If  A.  wound  B.  and  he  thereof  die  within  the  year,  thrmgb 
the  unjkilfulnefs  of  furgeons,  yet  it  is  felony  in  A.  per  Holt 
Ch.  J.  12  Mod.  544.  Trin.'  13  W.  3.  in  cafe  of  Fitter  v. 
Veal. 

39.  And  if  A.  brings  an  afiion  for  words  aSionabk  in  them- 
felves,  and  recover  damages :  and  afier,  by  reafon  of  the  words, 
{be  lofis  ahujhand,  yet  no  aftion  will  lie  after  for  the  fpecial 
damage;  per  Holt  Ch.  J.  i2  Mod.  544.  Trin.  13  W.  3. 

40.  So  if  the  words  be  adionablc  for  fpecial  damage,  which 
the  party  has  fufFercd  by  reafon  of  them,  and  for  that  damages, 
are  recovered,  and  after  the  party  has  another  fpecial  damage ;  per 
Holt  Ch.  J.   12  Mod.  544.  Trin.  13  W.  3. 

iStUc  Ti.        41,    An   action  of  trefpafs  for  battery  and  wounding  is  not 

and  by^H^t  ^^'^  ^^  ^^^^  ^^  ^  nufance  in  erefting  a  pent-houfe,  whereby  the 

Ch.  J.  in  rain  falls  in  upon  my  houfe  or  garden ;  or  Hopping  my  lights, 

trefpafs  the  wherein  I  (hall  recover  damages  for  every  ne%v  hurt  infinitum  ;  for, 

S*confe^  *  f^x^y  the  battery  is  a  tranfiiory  ail,  and  die  nufance  is  a  continiud 

quenceof  one  as  long  as  it  lads;  therefore  damages  cannot  be  recovered  ioT 

the  battery  Jt  at  once.     2dly,  Every  new  rain  that  falls,  or  every  light  that 

^ottod  of  ^s  ftopt,  is  a  new  nufance ;  but  every  new  ill  confequence  of  the 

theaaioo,  battery   is  not  any  new  wrong  of  the  defendant.     Et  per  tot. 

bat  the  cur.   jud*  pro  defendant.     12  Mod.  544.  Trin.  13  W.  3.  Fit- 

meaiurc  or  tt^  i 

the  dama-     ter  v.  Veal. 

ges,  which  the  jury  muft  be  fuppofed  to  hare  confidered  at  the  trial  3  and  judgment  far  the  de« 
^odant. 


(B.  2)  Judgment  in  one  A(5tion,  where  a  Bar 
in  another  Adion,  though  brought  by  or 
againft  another  Perlon,  it  being  for  the  fame 
Thing, 

And  though  i.  'T*  WO  arc  bound,  conjunElim  £5*  diviftm^  and  the  obligee  rc- 
one*hi  cxe-  covers  againft  one  of  them,  and  does  not  fue  execution, 

fcution,  he    Jct  hc  may  have  st  new  adlion  againft  the  other  if  he  vvi  11,  fo  the 

nature^ 


torture  of  the  deed  is  not  changed  by  tBIs  recovery,  &c.  9  E.  4.  mayimpiad 
51.  a.  pi.  lo.perPigot.  ^i--^-. 

him  in  cxc- 
cutjoo  MifOf  becaufc  execution  is  not  a  fatisfaflion }  bat  if  the  ore  fallsfics  the  plaintifF,  he  Aall  not 
b:i?e  execution  alter      Br.  Exccutioni,  pi.  132.  cites  20  H.  8.  per  tot.  cur.  in  C.  B. 

\n  calc  or  an  obligAtion  aga.m'l  two,  each  of  ihem  is  ch.ir^cnblf  and  liable  to  the  intire  «?ebt,  and 
theretbre  a  lecOvery  agaiuit  ihc  t-ne  ik  no  bar  againft  ihe  other  till  fatisfidion  }  per  cur.  Cro.  J.  74. 

in  pi.  3.  Trin.  3  Jac.  B.  R. Yclv.  67.  S.  P.   obiter,  cites  4  H.  7.  zz, Sec  5  Rep.  86. 

b.  FlumficM's^cafe. As  to  him  again/t  whom  the  jud-nr-nt  is,  it  is  become  a  rccoid  ;  but  as 

to  the  other,  it  continues  a  writtnr  ai  it  was  before  $  per  cur.  6  Rrp.  4c.  b.  ■  '1  he  juture  of  the 
obligation  iinot  chaut^cd  a^ainil  the  othec,  but  that  theobiigoc  may  luve  adlionof  debt  upon  the  fame 
obiit^acioi^  againft  ti»tf  o:her  tbli^or,  and  he  may  plead  non  clt  factum,  njtw.ihitanding  tlie .judgment 
a^ainil  ibc  other.     6  Rep.  45.  a.  46.'  a.  Mich.  3  Jac.  C.  B.  in  Pii^ginss  cale. 

[30] 

2.  If  gooJj  of  the  tailor  are  iciketiy  and  he  recovers  damages^  the  •S'a  if  the 
haiiee  Jhall  nst  have  aHion   after.  ,  Br.  Trefpafs,   pi.  442.  cites  ^^^'! j^T 

20   H.    7.    5.  ^  •  Br.  Ibid. 

3.  In  trefpafs  for  battery  of  his  fervant,  the  majler  may  reco^ 
vet  for  the  fcrvices^  and  the  fervant  far  the  battery,  Br.  Trefpafs, 
pi.  442.  cites  20  H.  7.  5. 

4*  It  fcems  that  if  termor  recovers  in  ejeHmentj  and  re~entersj 
the  leffor  fball  mt  have  afffe.     Br.^  Trefpafs,  pi.  442.  cites  20  H. 

5.  &o  of  tenant  by  ftatuie^merchanty  tenant  by  elegit^  Sec.  Br. 
Trefpafs,  pL  442.  cites  20  H.  7.  5.  • 

6.  In  trover  and  converfion  of  certain  plate,  the  defendant  Mo.  762.     . 
pleaded  tj^at  at  another  time  thz plaintiff  had  brought  his  aHion  ngainft  P'"  q^I\ 
J.  S.  for  the  fame  'plate^  fuppofing  the  converfioti  to  have  been  the  pfea 

by  him,  and  in  that  aftion  he  had  recovered  20  /.  di:77:agcsy  and  adjudged 
had  J.  S.  in  exeaitien  for  thofe  damages.     Refolved  a  good  bar  j  ^li^"^ 
and  It  was  faid,  if  one  have  carufe  of  aAion  againft  two,  and  Broome  v.  * 
obtains  a  judgment  againft  one  of  thcQi,  he  (hall  not  have  any  Wootton, 
remedy  againft  the  other ;  and  judgment  per  tot.  cur.  for  the  de-  adWcrnty 
fendant.     Cro.  J.  73,  74.  pi.  3.  Trin.  3  Jac.  B.  R.  Brown  v.  was  taken 
Wootton.  »>y  ^h« 

court  be- 
tween a  thing  eertam  and  unccrtam  ;  as  where  two  are  bound  in  locl.  to  J.  S.  jointly  and  feveraJly, 
a  recovery  and  cxecatiozi  againft  one  is  no  bar  againft  the  other  ;  for  execution  is  no  fatisfacSlion  of 
the  xcol.  demanded.  B^t  where  treff,afs  is  d^ne  by  two,  which  rejli  only  in  tiamagesf  and  the  plaintiff 
recyoir:  agairft  the  cittf  and  has  rxe^ufiffrtf  there  it  is  jl  good  bar  again(t  the  other.  And  it  was  fur- 
ther agTced,  that  the  very  judgment  was  a  fufficicnt  bar,  quia  tranfit  in  rem  jndlcatam }  and  the 
thing  ancertain  is  now  by  the  judgment  made  -certain,  and  thereby  altered  and  changed  into  a 
thing  of  another  nature  than  it  was  at  firft,  and  cheietore  he  cannot  rcfort  to  demand  the  uncertainty 
again,  the  firtt  judgment  bc'ng  a  bar  to  it.  ■  The  fame  law  of  a  battery  againft  fevcrai, 
ani  lecaiay  had  againft  one.  Ibid.  69.  cites  it  as  agreed  the  fame  term,  in  cafe  of  Hickman  v* 
JVyMJ* 


(C)     Adion  upon  the  Cafe,  Bar  [to  another  Ac- 
tion on  the  Cafe.] 

£1.  JF  the  defendant  be  found  not  guilty  in  an  aftion  upon  the  »  Brown!. 
^  cafe  for  words,  yet  this  vcrdift,  if  nb  judgment  be  given  ""-.S.  c. 
tlereupM,  ihall  be  no  bar  of  another  aftion  upon  the  cafe  for  the  ^,\^l  "^J* 

D  z  fame 


an,  that      fame  word*.    Mich.  9  Jac«  B.  belween  Jacob  and  SotrGATCj 
i2^'     percuriarilO 

fiveo  folr  Che  defendant}  nifi.  Bttt  Brownl.  ii.  Jacob  ▼•  Songate^  Trtn*  9  Jac.  S.  <;•  agfcei 

with  Roll  fttpriy  that  it  Wu  adjudged  no  bar,  becaofc  no  jnd|aienc  was  ghen  in  the  firft  adkn^  and 
lb  jadgment  entered  for  the  pUinciflf. 

[a.  In  an  a£Hon  upon  the  c^€^  upon  a  pronuftf  if  the  plnniiff 
diclatesy  that  in  eonftderatioH  that  hi  delmfed  to  the  drfendant  a  hotJe 
for  a  wr  for  certain  rent,  and  delivend  the  luy  thereof  to  htm»  the 
defmdant  did  ajfume^  at  the  ^rf  the  year^  either  to  deliver  the  /^ 
feffion  or  give  5/.  to  the  p/euntiff^  and  for  die  non«<lelivery  of  the 
pofleffion  or  payment  of  5 K  the  zGdon  is  brought;  it  is  no  plea 
in  bar  of  this  a&ion  for  tne  defendant  to^,  tl^  the  pUunt^had 
nothing  in  the  houfe  at  the  time  of  the  demife^  tent  if  it  (hould  be  ad- 
mittea>  yet  the  delivery  of  the  key  and  pofleffion  is  a  luffici- 
ent  confideranon  to  bind  tho  defendant,  either  to  re-deliver  the 
pofleffion,  or  give  5L  Mich.  13  Car.  B.  R.  between  Page 
AND  LowNEs,  adjudged  upon  demurrer.] 


[  3'']1    (D)    In  what  Cafes  a  Difcharge  pro  Tempore  fhall 

be  a  Bar.    And  how. 


1.  tN  dek  ageimli  eneettiore  who  plead  plene  adminifiravlt,  and  it 
''  i%  fonnd  for  them,  the  plaintiff  mall  be  barred,  airid  q/ier 


S.  p.  and 

ihallnot 

bavcfciic  J        '  -  *  -  - 

facias;  for  goodi  eomo  to  their  hands  by  recovery  or  othcrwife,  the  plaintiff 
^Y^^  ihall  have  another  a£lion  of  debt  de  nova  Br.  Dettc,  pL  92. 
^e^e^rd     ^^^  1 9  H.  6.  37.  per  Markham. 

ii  deter- 
mined per  Martin ;  quod  toe.  ear.  conceflit.  But  Brooke  fays  qncre  tnde ;  lor  it  feems  that  debt  does 
not  lie  after  the  plaintiCf  iaonce  barred.    Br.  Executor,  pU  ^5.  cites  4  H.  6.  4.«-S*  P.  Br*  Detto, 
pi.  Z05.  cites  S.  C. 

0 

a.  So  in  dek  againfi  the  heir^  who  pleads  riens  per  defientt  and 
after  qfits  comes  to  him^  in  a  new  aAion  he  (hall  be  charged,  and 
the  firft  matter  no  bar.  Br.  Dttte,  pi.  pa.  cites  19  H.  6.  37.  per 
Markham. 

3.  Where  a  man  grants  to  his  dekor  that  he  Jball  not  be  fued 
h^e  Michaelmas^  diis  is  a  good  bar  for  ever.  Br.  Grants^pl.  58. 
cites  21  H.  7*  23. 

4.  Grant  that  a  mxafhalt  not  k  di/lrained  for  three  wrs^  or  that 
he  ihall  not  be  impeached  of  wafte  \  thefe  are  good  oars,  and  the 
party  fhall  not  be  put  to  his  adion  of  covenant.  Br.  GrantSi^U 
58.  cites  21  H.  7«  23. 


%HU  3 1 

(£)    In  what  Cafes  a  Man  may  be  reftoscd  to  his 


j.lF  a  man  wia  has  title  ;f  affkn  of  afl^fe  rf  martiancejhr 
^  diffiifif  tbi  Unant,  and  the  Ufiant  rtofiars  by  ajffi^  die  ether 
u  rejhrea  to  bis  affife  of  mortdatuefier  t  tot  the  eftatc  ami  laft 
feifin  is  new  defeated.    Br.  Reftore^  pi.  3.  cite$  5  AiC  i. 

2.  A  man  dkd  feifed^  and  the  land  defcended  to  W.  N.  and  a£^  Br.  Mo<f« 
tcr  %  S.  abated  and  died  feifed,  and  bis  heir  etttered,  and  the  heir  ^^"f^;^ 
of  HT.  N.  entered  t^  bim^  againft  "whom  the  heir  of  %  S.  brought  5,*  g, 
a^fe  and  recovered  s  there  the  heir  of  W.  U.  may  have  afftfe  tf 
mortdance^i  and  confefs  and  avoid  the  recovery  in  a[Rfe  rf  novel 
diffejfin :  for  he  is  reftored  to  the  firft  a^on.    Br.  Keftore,  pL 
4.  cites  ID  Aff.  16. 

3*  In  affife  the  plaintiff  was  outlawed  in  oBion  ef  trejMs  after 
the  dijfeifm,  and  after  obtained  charter  of  par  deny  am  brought  afftfe^ 
and  the  defendant  pleaded  the  outlawry  in  trefpofs  in  bar^  and  the 
plaintjf /hewed  tKe  *  charter  of  pardon  \  and  by  this  the  aflife  lies 
well  of  Ae  firft  diffeifin,  without  title  after  the  outlawry;  for  by  the 
charter  of  pardon  the  plaintiff  is  reftored  to  hts  firft  a£lion,  viz. 
the  aififey  without  other  feifin  or  entry  after.  Br.  Reftore,  pL  7. 
cites  13  Aff.  5. 

4,  A  man  recovered  by  fcire  facias  upon  a  fine^  and  •  made  foeff-  Br.  ScI.  Fa. 
ment  upon  condition^  and  re-entered  for  the  condition  broken,  and  tne  PJl?  «'  n 
tenant  reperfed  the  firfl  jndgment,  and  execution   thereupon  by 

writ  of  difceit,  and  entered ;  and  the  firft  plaintiff  brought  ano- 
ther fcire  facias  to  execute  the  fame  fine,  and  the  iffue  taken 
if  the  feoffment  was  fingle,  or  up  3a  condition.  Br.  Reftore^ 
pL  2.  cites  38  £•  3.  i6« 

5.  Dower  of  the  poffeffion  of  the  baron  of  the  demandant.     The     £  32  ] 
tenant  came  and  fasid  that  fine  was  levied  Ltween  J.  iff  E*  and 

the  tenant^  and  that  the  fame  tenant  brought  fcire  facias   t^n  the 
fame  fine  agmnfi  the  fame  feme  now  demandant  s  and  fhe  faid  as  to 
pared f  that  fie  held  of  the  document  of  the  fame  baron^  and  ofwhofe 
dowment  fhe  now  holds  of  the  affignment  of  W*  C.  and  prayed  aid 
of  hm  ;  and  to  the  reft^  that  fhe  held  for  term  of  life  of  the  demife 
of  this  fame  W.  C  and  prayed  aid  of  him  $  upon  which  came  the 
prayecy  and  thej  pleaded  feoff  ment  of  the  baron,  to  whom  the  remain^^ 
der  of  the  feejtmple  by  the  fame  fine  was  intailed,  to  whom  the  now 
tenant  and  then  plaintiff  in  the  fcire  facias  feud  that  riens  paffa  by 
the  deed:  and  after  tht  prayee  nmde  default,  and  the  now  demand'- 
ant,  then  tenant,  maintained  the  fame  plea  which  was  found  againfl 
the  fane  now  demandant  s  by  which  the  now  tenant,  then  plaintiff 
in  the  fcire  facias,  had  execution ,  judgment  if  againfi  this  recovery^ 
againft  herfelf,  fhe  fhall  be  received  to  demand  dower,  and  the  de^ 
mandant  demurred,  inafmuch  as  this  recovery  affirms  the  poffeffion  of 
the  baron ;  for  by  his  pretence  the  feme,  oy  fuch  recovery,  is  re- 
ftored \0  her  firit  a£lion ;  but  the  beft  opinion  was  e  contra,  and 
that  when  ihe  is  lawfully  in,  in  dower^  and  lofes  by  recovery, 
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that  in  this  cafe  flic  has  no  remedy  but  by  writ  of  error  or  at* 
taint,  or  writ  of  right,  and  (he  upon  this  eftate  cannot  have  writ 
of  right ;  %ird  it  was  faid,  that  it  was  folly  in  the  feme  that  {he 
had  not  faid  that  (he  was  in  dower,  ready  to  be  attendant  to 
'whom  the  court  fhouU  award,  and  upon  fuch  plea  (he  (hall 
hold  the  poiT^ianti  "and.  the  reverfion  ftrall  go  to  him  who  has 
right  to  it.  Par  Belk.  but#when  one  is  in  by  tort,  as  by  diffejfin 
upon  a  eUjcent  to  the  heir  of  the  dijfaifor^  or  by  entry  upon  a  iii/c^ii^ 
.  nuance  J  and  the  heir  of  the  dijfefee  or  the  dfconiinuee  recovers^  there 
the  dijftifory  or  the  femey  or  his  heir^  jhall  have  in  the  one  cafe  'writ 
of  entry y  and  in  the  other  cut  in  vita  ;  contra  where  he  who  is  in  by 
rightful  title  lofes  by  recovery^  he  has  no  remedy  but  by  attaint^  writ 
of  error y  or  writ  of  right.  But  per  Clopton,  this  is  where  the 
iffuc  is  upon  the  entry  5  but  if  the  iflue  be  upon  a  releafe,  or 
other  point  which  goes  to  the  tenancy  or  to  the  right,  there,  if 
this  be  found  againft  him,  he  fliall  not  be  rcflored  to  the  firft 
a^ion.  Note  the  diverfity  by  him ;  but  quaere  of  his  opinion 
thereof.  And  per  Wich.  where  land  is  recovered  againjl  the  baron 
upon  dilatoryy  as  nontenurey  mifnofmcr  5/*  the  vi7/,  5cc.  there  the 
fetne  Jball  have  dower y  and  mayfaljlfy  the  recovery ;  for  this  does 
not  mlfify  the  poifeirion  of  the  baron  ;  but  contra  it  feems  upon 
recovery  upon  dilatory  againjl  the  fcine  herfelf  being  in  in  dower ^ 
Note  the  diverfity.  Br.  Reftore,  pi-  1^  cites  50  E.  3.  7. 
Br.  Sci.  Fa.  6.  An  infant  had  title  by  fincy  executory  and  entry y  and  he  upon 
pi.  60.  cites  ^^hoin  he  entered  onfled  A/m,  and  the  infant  brought  ajfifey  and  the 
defendant  pleaded  to  the  ajjifcy  and  the  jury  found  for  the  defendant 
in  the  aflifc  ;  fo  that  the  infant  plaintiff  Was  barredy  by  reafon  that 
there  was  a  divorce  which  was  not  pleaded  by  the  infant y  by  which 
the  plaintiff  was  barred  of  the  affife  ;  and  yet  he  oftcr  brought 
fcire  facias  to  execute  the  fi-.j,  and  the  tenartt  in  the  affife  pleaded 
record  of  the  affife,  by  which  the  now  plaiittiff  was  barred  in 
the  affife,  and  yet  the  plaintiff  recovered,  and  was  not  barred 
by  the  firft  judgment,  by  reafon  that  he  was  an  infant  at  the 
time  of  the  judgment,  and  this  notwithftanding  the  fine  was 
executed  in  the  infant  by  his  firft  entry.  Quod  mirum.  Br* 
Reftore,  pi.  6.  cites  7  H.  4.  22. 

7.  In  fome  cafe  the  original  may  be  revived  by  writ  of  error, 
and  in  fome  cafe  the  q^ion ;  as  where  an  exception  to  the  writ 
is  awarded  good,  by  which  the  writ  abates,  and  after  the  other 
rcverfes  jt  by  error,  the  original  is  revived,  and  he  fhall  ha\'C 
writ  of  refummons ;  but  if  an  ill  bar  be  adjudged  goody  and  the 
demandant  reverfes  it  by  writ  of  error,  he  is  rcftor^d  to  his  aftion. 

C  33  3  Brooke  fays,  fee  elfewhcre  if  in  fUch  cafe  the  court  will  not 
award  that  the  demandant  recover ;  and  fays  it  feems  they  wi^l. 
Br.  Error,  pi.  7,  cites  9  H.  6.  38. 

8.  If  a  man  intrudes  after  the  death  of  my  tenant  for  lifey  and  / 
hring  writ  of  intrujtony  and  recovery  atid  after  make  feoffment  to  a 

Jlrangery  and  after  the  intruder  reverfes  the  firjl  judgment  by  writ 
ff  deceit^  error,  or  attaint,  there  I  am  without  remedy,  and  am 
not  reftored  to  my  firft  a^ftion,  and  writ  of  right  does  not  lie; 
for  mj  feofiinent  gives  my  right  to  the  feoffee^  who  cannot 

rcvcft 


revcll  It  in  me  by  the  reverfal  of  the  recovery.  Contra, 
if  he  had  not  made  feoffment.  Br.  Rcilore,  pi.  8.  cites 
9  H.  7.  24. 

9.  If  a  man  enters  tvhere  his  entry  is  not  laiuful^  as  the  heir  in 
tail  after  his  dif continuance^  or  the  heir  of  a  feme^  or  the  feme  htr^ 

feff  after  dif continuance ^  and  the  other  upon  whom  he  enters  r^- 
covers  againft  him;  there  he,  his  heir  in  tail,  or  the  feme,  or 
her  heir,  is  reftored  to  their  firft  adion  of  formedon,  or  cui  in 
vita.     Br.  Rcftore,  pL  5.  cites  23  H.  8. 

10.  But  if  fuch  who  enters  where  his  entry  is  not  lawful, 
makes  feoffment y  and  the  other  upon  ivhom  he  enters  recovers \  now 
the  firft  adion  is  not  reftored  to  the  iflue  in  tail,  or  to  the  feme, 
or  to  her  heirs,  by  reafon  of  the  foffmenty  which  extinguifbes 
right  and  a^ion*     Ibid. 

11.  But  if  fuch  who  fo  enters,  makes  feoffment  upon  condition^ 
sndfor  the  condition  broken  re-enters ^  before  that  he  upon  whom  he 
enters  has  recovered,  and  he  recovers  after  the  re-entry  made  by 
the  condition;  there  he  who  made  the  feofFment  upon  condition, 
is  reftored  to  his  firft  aft  ion ;  for  the  entry  by  condition  extin* 
guiihes  bis  feoffment.    Ibid. 


Si 


(F)     Ban     Good  to  a  common  Intent. 

f .  IF  a  bar  be  good  to  common  intent,  it  fufEceth.  Br.  Barre,  Heaths 
*  pi.  41.  cites  9  Ed.  4.  12.  by  Moyle.  ^^'JV^ 

—Br.  Banc, 

p}.  S7.  cites  II  £.  4«  83.  that  a  plea  in  bar  by  matter  cf  faA,  is  good  to  a  common  inrmt  '. 

The  defendant  in  maintenanct  did  plead,  that  the  party  was  his  tervant,  and  that  he  did  retail 
A.  to  be  hit  counfel  ^  and  for  the  reafon  aforefaid  it  (hall  be  intended,  that  he  retained  him  wit]^ 
his  Icrvant^a  money,  and  not  with  hia  own  money}  quod  nota.  Heath's  ^ax.  54.  cites  ai  H* 
i.  I. 

A  bar  may  be  good  to  a  common  intent,  though  not  to  every  intent,  as  if  debt  be  brought  aggln/f 
Jive  exeit  tsrs,  and  three  of  thim  make  default ,  aod  ttuo  nppear  and  plead  in  bar  a  recovery  bad  againji 
them  tn?e  ef  300I.  and  that  tbey  have  netbing  in  their  banax  over  and  above  that  Jum,  If  this  bar 
iiicttld  be  taken  ftrpn^eft  agaiuft  them,  it  flv^uld  be  intended  that  they  might  have  aoated  the  fim  fai^'^ 
brcaufe  tht  other  three  were  not  named,  and  fo  the  recorcry  not  duly  had  againft  them  \  but  according 
to  the  rule,  the  bar  is  ^ood.  For  that  by  common  intendment  it  will  be  Juppojed  that  the  ttv9  others 
did  cgly  admln.fier^  and  fo  the  adion  well  conAdercd,  rather  than  to  imagine  tiiat  they  would  ha?« 
ioft  the  benefit  and  advaruge  of  abating  the  firil  writ.  Heath's  Max.  54.  cites  Touchftone  of  Frcct« 
dents,  tit.  Plejs  and  Pleadings,  fo).  192.  rcg.  7. 

So  If  a  bar  home  matter  of  fubftame  in  it,  and  be  good  to  common  intent,  it  ii  fafieient,  alheHf 
kbenctgocd  to  every  fpeiaJ  intent  •,  aa  whert  one  fues  at  executor ,  and  the  de/tndant  Jaifh,  that  tha 
Senator  made  the  plaintiff  and  one  %  ^.  executors,  and^  docs  not  fay  after  this,  that  he  did  noC 
make  the  plaintin  eaecutor,  yet  thtt  may  be  fufficicnt.  Heath's  Max.  55.  cites  3  H.  7.  ^. 
Plowd.  16.  by  Cooke  Seij.  Arg.  PI.  C.  26.  a.  cites  33  H.  6.  [^t  1  do  not  obfcrve  S.  P.  ac 
3  H.  7.  a.] 

Sa  in   tre/pa/t  where  the  defendant  pleads  that  the  place  h  his  freehold^  this  ts   good,  yet  tbt 
plaintifT  may  have  a  particular  cflate.  Heath*s  Max.  35.— Pi.  C.  %%^tu  citetTrin*  xo  H.  7. 

15.  S.  P. 

S%  upoa  ao  obRiatiou  to  perform  covenants,  the  defendant  alledgeth  two  covenants,  and  faith 
ht  hath  performed  them,  and  Joih  not  fay  there  are  no  more  covenants  in  the  deed  to  be  by  him 
perfbrme<f»  yet  it  is  good  }  for  it  ftall  lie  intended  there  are  no  more  for  hia  to  perform.  HeaCb*9 
Max.  55.  .  PU  C.  s6.  «•  cites  6  £•  4*  a*  &•  P*  aA4fitah«  BttcaS9.  and  Br.  Cooditioo, 
ft  144*  5.  C*      • 

D  4  2.  Bui 


34  15ar. 

•  S.  p.  Br.       2.  Bui  if  the  defendant  pleads  in  bar  a  record  9r  •  iftoppel^  that 

s*^^'     muft  be  certain  and  good  to  every  intent.    Heath's  Max.  54. 

II  E.  4«      cites  22  £.  4.  83. 

83.  thataa 

eitoppei  ou^ht  to  be  g-iod  to  cveiy  inteaty  psr  BnQS. 

3.  If  a  Uafe  be  made  to  A.  and  B.  for  life^  the  nrnainder  to  C* 
and  if  C.  fball  die  during  the  life  of  A.  or  B.  then  that  it  fhall  re» 
main  to  E.for  life,  ft  ipfe  vellet  effe  refident^  f^V.  and  £•  (being  de- 
fendant) fieads  his  entry  after  the  death  rf  A.  and  B.  and  C  and 
doth  not  fay  when  they  died,  yet  held  to  be  good  in  a  plea  in  bar : 
for  if>  it  be  a  condition^  it  (hall  be  intended  that  the  defendant 
did  enter  as  foon  as  his  title  accrued ;  and  if  the  cafe  be  other- 
wife  in  truth,  than  by  common  intendment  it  is  taken  to  be,  the 
plaintiff  mud  fet  it  forth  in  his  pleading,  as  in  a  formedon  in 
defcender,  if  the  tenant  pleads  in  bar  a  releaiS!  of  the  demandant 
•without  warranty,  it  is  good ;  and  yet  the  releafe  mi^h^  be  made 
by  the  demandant  in  the  life  of  his  father,  and  then  it  is  no  bar 
#  to  the  iflue.  Heath^s  Max.  $6,  57.  cites  Plowd.  32,  33^  [Pafch« 

4  E,  6.  Colthirft  v.  Bcjufliin.] 
f  *A  hT*  4.  But  no  fubftantial  part  of  a  bar  may  be  omitted.     As  where 

was  lord  of  ^^^  '*  bound  to  do  a  thing  between  futh  and  fuch  a  time,  and  the 
a  manor,  defendant  faith  that  he  did  it,  or  did  it  before  the  daj,  this  is  not 
and  entered  fufficicnt,  but  he  muft  fhew  that  he  did  it  fuch  a  day  within  thofe 
atitm  in        ^'^^'    Hcath's  Max.  55. 

mortmainf 

•nd  do  not  /hiw  that  bt  did  it  wUhin  thi  year^  this  (hall  not  be  intended  nnkfi  It  ht  diewed* 

Heath'i  Max.  55 PI.  C.  ^^.  b.  cites  Hill.  3  H.  7.  1.  b. S.  P.  by  Dodeiidge  J[. 

^  Lat*  171.  ft  ibid.  i7a^onet  J.  agreed.— Yet  per  Plowden  &S.  if  one  pleadt  m  fcojfment  in  har,  it 
iliall  be  allowed  as  good;  sibeit  it  might  bt  an  infant,  or  per  dnrefs,  &c.  unlefs   it   be  ibewed  on  the 

other  fide.     Heath's  Max.  55.— ^Pi.  C.  17*  b.  S.  P. And  if  jhe  Iffor  covenants  with  the  leffke^ 

that  if  he  he  on/ltd  within  the  terwy  that  h*  frail  lave  as  mncb  other  land,  he  muft  Jhew  that  be  wOi 

^  cufted  on  Jucb  a  day  in  certain  witl^im  the  term,  Hcath^s  Max.  55.— -PI.  C.  17.  b.  S.  P.  Arg.— 
So  to  plead  in  bar,  that  J,  S*  diid/elfrdt  and  R.  S.  entered  as  Jim  and  heir  to  him ;  this  is  good,  though 
he  fay  not  that  be  was  bis  heir,  for  that  ihall  be  intended,  and  the  beft  fliall  be  taken  for  the  defend, 
mnt.     Heath's  Max.  56.  '  PI.  C.  2S.  \.  — .—  So  in  an  affife,  if  the  lenant  pleads  in  bar  a  de^ 

fcent  to  the  plaintiff  and  two  others,  and  that  he  bath  the  e/late  of  one  of  them ;  it  is  good,  yet 
be  might  have  it  by  difleifm  -,  bat  it  ihall  be  taken  in  the  beft   fenfe,  that  he  had  it  lawfoUy. 

Heath's  Max.  56. PI.  C.  28.  b.  S.  P So  where  the  ane^  is  tenant  pmr  atHer 

vie,  and  the  heir  pleads  that  he  entered  as  heir  to  him,  and  fays  not  that  he  entered  firft  after  hit 
death,  for  oeenpanti  conceditw.     Heath's  Max.  56.  PI.  C.  z8.   b.  cites  Fiuh,  Banc  73.  ft 

Br.  A^ie  271.  in  27  Afl*.  31. 

5.  Debt  againfl  an  executor  upon  a  bond  of  the  teflator.  The  de- 
fendant, p/m^^  a  fatute  acknowledged  by  the  teflator,  &c.  and 
averred  that  he  has  not,  nor  at  tl^  day  of  the  bill  brought,  be  had 
not  any  goods  which  were  the  ief  atones  tempore  mortis  fu£,  in  hift 
hands  to  be  adminiftered,  wilefs  to  fatisfy  the  faid  JtatuU  \  and 
upon  demurrer  to  this  plea,  it  was  obje£led  that  it  was  ill)  be*, 
caufe  the  defendant  might  have  goods  liable  to  debts,  thou^  they 
were  not  the  tcftator's  goods  tempore  mortis  fux  \  but  all  the 
court  except  Williams  J.  held  it  well,  the  bar  being  eood  to  a 
common  intent,  and  it  fhall  not  he  intended  that  he  had  fuch 
afTets,  being  fpecial  afiets,  unlefs  it  was  fpecially  (hewed ;  and 
denied  the  7  H.  4.  39.  which  was  cited  to  be  good- law  in  that 

pointg 


Xaron  anii  ^eme«  :|:  34 

pointy  2nd  judgment  for  the  plainti^    Cro.  J.  131.  pi.  4.  MicH* 
4  Jac«  B.  R.  Ck^en  y.  Roll. 

6.  Thoueh  a  bar  ihaU  be  taken  good  by  a  common  intent,  yet 
wben  the  bar  d^ends  upon  circumjiancty  there  in  pleading  the 
matter  he  muft  JBew  it  to  be  mtUn  the  drcurnftance.  Per  Dod&* 
ridge  J.  Lat.  171.  Trin.  2  Car. 

7.  Debt  npon  hond  for  quiet  enjoyment  from  the  time,  &c.  The 
defendant  pinuled,  that  after  the  making  the  faid  bond  to  the  day 
of  the  nil  tbe.plaintif  bad  enjoyed  the  lands ;  and  upon  demurrer 
to  this  plea  it  was  obje£^ed,  that  the  defendant  does  not  fay^  a  die 
cohfe&ioms  fcripti  ehiigatorii  (!f  ftmper  pojl  conjeBionenij  &c.  fed  L  35  J 
non  allocatur ;  for  the  bar  is  good  to  a  common  intent,  and  it 

ihall  be  intended  that  he  always  enjoyed  it,  unlefs  the  contrary 
is  (hewn.  Cro.  C.  141.  pi.  6.  Trin.  6  Can  B.  R.  Harlow  v. 
W^right. 

8.  The  reafon  tvhy  a  bar  is  good  to  a  common  intent,  is  be-  Heaths 
cxufe  it  is  to  excu/e  from  a  charge.     But  a  replication  muft  have  a  J**^  ^^ 

Eeral  certainty,  tiecaufe  it  is  to  deftroy  the  excufe  of  the  de- 
lant,  which  is  always  received  favourably.     Per  Holt  Ch.  J.  « 

12  Mod.  66s.  HilL  13  W.  3. 

for  more  of  Bar  in  general,  fee  iSItiateinenC,  SlCtfonfaf,  IJUUffs 
nuntj  and  the  pleadings  under  the  feveral  other  titles.  * 


j&aron  anD  jTente. 


Fol.  340. 


(A)     Who  (hall  be  faid  to  be  Baron  and  Feme. 


^'•IV 


man  efpoufes  his  mother,  they  are  baron  and  feme  till  it  For  ^vlK^, 
defeated.    9  H.  6.  34.]  and  cipou- 

Uls  are 
.M.^  ia  feck  eccleEc,  this  ii  fafficient  to  us,  and  wbcther  it  be  lawful  matrimony  or  nor.  \c  nothing: 
tootvpcr.Paflon;  but  per  Cavcndifli,  notwithftanding  the  celebration,   the  court  ihall  take  notice 
whedm  tliecfpouiala  are  lawful  or  noC    Ibid. 

[a.  If  a  woman  takes  a  td  hujband,  living  /A^/ry?  hulband,  thJs  ^7/:';^^*^- 
is  void  marriage  by  our  law,  as  by  the  fpiritual  law.     Contra  ^l  ;;  ^  *' 

9  H,  6. 34.]  ^n^pijN^ 

S.  p.  An,  Mo.  «»6.  ■  Adjudged  that  where  the  hu&and  took  a  fecond  wife,  the  marriage  was 

w>id  ab  iBKio,  and  flie  was  always  fole,  and  there  needed  no  fentence  of  divorce,  and  niv  ;i   divorce  la 
Miy  dKlaiattny.    Cio.  E.  S,  857.  pU  15.  Mich.  43  &  h  £*«•  C.  B.  Riddlcfdea  v.  W^^an. 

[3- If 


35  'Baron  anU  iTeme. 

Br.  Baftar-        f  j.  If  a  man  hapthtes  thi  c&ujin  rf  A.  S.  tnd  after  marrUs  imth 
di^s.  c/    ^'  ^  *^^y  *^^  baron  and  feme  till  a  divorce.    39  Ed.  3.  3  u  b.J 

Mems  was  looked  n|»oa  at  a  fpiritval  affbuty,  fo  as  their  intermarriage  was  prohibtted,  and  as  I  thlofc, 

J  remember  Sir  Paul  Rycauc  mentions  it  to  be  iliU  otl'crvcd  in  the  cailern  churchesj  —  Sec  tit.  hii-- 
tardy^  (A.  2}  pi.  4.  and  the  noies  there. 

Br.  Baftar*  [4.  So  ?f  a  man  takes  his  Jljler  to  wife,  they  arc  baron  and 
d^«  s.  cV    f^"^^  ^^"  *  divorce.     39  Ed.  3.  31.  b.  J 

— See  tit. 

SaAard.     (A  a)  pi.   3.  S.  C. 

•  rJtzh.  [5.  If  a  man  toi^'j*  yf.  S.  /^  w^  ij;  ^^^r^,  though  the  marriage 

f 6.^>ltes^*'  be  folemnized  in  facie  ecclefi»,yet  it  is  merely  void,  and  they  are 

Wi'ch  1 1  H.  not  baron  and  feme ;  bccaufe  there  is  not  any  confent,  and  can-* 

4-M'S.C.  not  be  a  marriage  ti;/Vi&<?2//  a  confent,     Dubitatur*  11   H.  4.   14. 

IT;''-  1 19  H.  70 

Trin  19  H.  7.  Keblev.  Vernon.  ^-^  D  tj  a.  Marg.  pi  61  fays,  that  Nny  attorney  general  hdd, 
)thac  marriage  by  durefs  was  good,  contrary  to  the  opinion  of  Frowike*  Cro«  [K.clw.J  52.  becaufe 
cdierwifi*  upon  fuch  allegation,  divorces  Will  be  frequent  tp  farlsfy  men's  lufls,  an^l  cites  Fitzh.  At- 
tachment fur  Prohibition  8  zni  1 1  H  4,  13.  and  Swinb.  241.  .  Marriage  by  force  and  dureCi 
«f  the  feme  is  void,  and  trefpafs  thereof  well  lies;  per  Windham  J*  and  cites  it  as  by  Babington,  in 
JU  5  £•  4.  61.  b.  -  a  Inft.  687,  S,  P.  cites  n  H.  4.  14.  Rot.  Pari  17  H.  6.  Numb.  15. 
Ifabcl  (Lady)  Butler's  cafe.  See  7  Mod.  loz.  Mich,  i  Ann.  B.  R.  the  Queen  v.  Swanfon  & 
*l'— See  tit.  Marriage  (H.  a)  per  totum. 

[6.  If  a  nuomany  after  carnal  Intnvledge  of  her  hujbandy  enters  Info 
religion  without  the  confent  of  her  hufband^  and  the  hufband  after 
takes  another  wife,  this  is  void  \  becaufe  he  may  deraign  his 
wife.     18  H.  6.  33. J 

[7.  &o  the  fecond  marriage  would  be  void,  though  the  wife  had 

entered  into  religion  by  the  ajfent  of  the  baron  j  becaufe  the  baron, 

by  his  aflent,  had  in  a  manner  vowed  chaftity.] 

BaffaoJ  [8.  If  an  idiot  a  nativitate  takes  a  ivifc^  they  arc  bnron  and 

(A.2)pl.8,  feme  in  law,  and  tlicir  iflue  It^gitimate,  for  he  may  confent  to  a 

.  si  c,  cited  marriage.     Trin.  3  Jac.  B.  R.  between  Still  and  West,  ad- 

Sid.  X  la.     judged  upon  a  fpecial  vcrdift.] 

•  Br.  Vcr-  (9.  If  a  man  takes  the  order  of  a  deacon^  and  after  tales  nvife^ 
*^'s^  c'  ^^^  marriage  is  not  void ;  for  the  ifTue  is  no  baftani.  *  21  H.  7. 
—Br.  Eaf.  39-  ^9  H.  7.  Baftardy.33.  adjudged  by  advice  in  the  exchequer 
tardy,  pi.      chamber.] 

s^*C^"^uod  I^^*  So  if  a  priefl  takes  a  ivifey  this  not  void,  but  they  are  ba- 
i»tabc2i!c,     ron  and  feme.     *2i  H.   7.   39.    19   H.   7.   Baftardy  33.   per 

^ianemo      Frowike.] 

^^Tiuh.        f^^'  So  if  a  nun  takes  hifbandy  it  is  not  void,  but  voidable, 

Baftardy,  *   contra  ibidem,  per  Vavifor.j 

pJ-  33-  .  ,     . 

cites  S.    C.  ■  2  In/l.   6S7.  Ld.  Coke  fays,   that   it  appears  in  our  books,  tnat  if  a  dea» 

con  or  fecular  prieil  had  taken  wife,  the  marri<ige  was  not  void,  but  voidable  caufa  profeffionis  | 
amd  if  either  party  had  died  before  divorce,  their  iffue  had  been  legitimate,  and  fhould  have  inherited  > 
for  that  deacons  and  priefts  within  England  were  not  votaries,  that  is,  had  not  vowed  chaftity  j  but  if 
a  monk  or  a  nun  had  manied  before  the  ftatuteof  32  H.  8.  cap.  38.  and  uf  a  £•  6.  cap.  2i.  and  thia 
ad  of  5  £.  6.  the  marriage  had  been  (as  it  was  then  holden)  merely  void;  for  that  tfaey  bad  taken  a 
vow  of  chaftity,  as  it  appeareth  by  our  books  in  5  E.*a.  tit.  Non  Hability  a6.  19  H.  7.  tit.  Baftard* 
33.  21  H.  7.  39*  b.  for  avoidirg  of  which  fcruple,  the  faid  a£lt  of  3a  H.  8.  a  £•  6.  and  5  £•  6. 
litre  aiade. 

5  [12.  If 


OSaroti  anu  JTmie*  ^q 

tia»  If  a  man  wiiiin  tie  age  g/*  14,  takes  a  wife  above  the  The  age  of  ] 

•gc  of  1 2,  thia  is  a  marriage,  and  they  are  baron  and  feme  de  '^Jl^^  ^°'  i 

fa£loy  fo  that  the  baron  may  have  trefpafs  de  mulicrc  abcluila  marriage « 
cum  bonis  viri.     Trin.    12   Jac.   B.  between   Bradshaw  AND'^y^^"- 
Fletcher,  per  curiam,  1  ^J'  ^^'^r 

'  *^  J  pl.  73.  Cltrt 

lib.  B.  fol.  117.  Br.  Card,  pl.  7.  cites  35  H.  6.  40.  S.  P. Mo.  741.  Arg.  ciies  S.  C. 

AS.  P.  by  Wankford.   '  2  Inft.  90.  S.  P. Co.  Litt.  70.^  a.  S.   P. Pr.  Age, 

pl«4l*  Cites  8  £•  4.   7.  but  Ciys,  tbac  tholiB  of  the  fpliltuai  law  Uy,  that  it  was  net  fj  tlcn,  unUjs 
0t  tkte  t.me  let  ht  afta  viro, 

["13,  If  a  man  marries  a  woman  that  is  nvithin  the  n^e  of  \ij  Mo.  575, 
and  after  the  woman  at  the  age  of'ii  years  dij agrees  to  the  mar-  ^J^^' 
riage,  this  difagrcemcnt    is   void,    it   being   witlun  the  age  of  Bahin^ton, 
confent,  and  fo  they  continue   bnron    and  feme   notwithltand-  s.  c.  the 

ing   the    difagrcement,     Tr,  24  Eliz.  : adjudged,    cited  ^^^^^/l 

M.  41    &   42  El.  B.  R.  by  Coke.   Co.  Litt.   79.  M.    41,    42  ought  to 
EKz.    B.  R.  per  curiam,  between  Babington  and  Warner.!    agree  or 

.  .  .  .       ,      .  dilJgrec 

ante  annos  nublles,  or  what  time  the  law  has  appo'nted  for  it  j  Pooham  faid,  that  if  fhc  marries  aoo- 
thex  baron  infra  annos  oubites,  tliis  ihaJl  be  a  diia^reemcnt ;  to  which  Fenncr  a^^rted  j  &  adjornatur. 
■  See  pl.  |6< 


[14.  If  a  man  marries  a  woman  that  is  within  the  age  of  12  t  ■—■*>■  -1 
years,  and  after  the  woman  at  1 1   years  of  nge  dijhgrees   to  the    ^^^'  34'» 
maniagCy  and  after  the  hufhand  takes  amther  wife^  and  has  ijfue    '    ^ 
by  her ^  this  is  a  baftard;  for  the  firft  marriage  continues,  not-     I  37  J 
withftanding  the   difagrcement  of  the  woman,  for   ihe  cannot 
difagree  within  the.  age  of  12  years,  and  fo  her  difagrcement 
void.     Trin.  35  Eliz.  B.  R.  adjudged,  dited  M.  41, 

42  Eliz.  B.  R.  by  Coke.     Quxre.] 

([15.  If  a  man  of  the  age  0^  14  takes  a  woman  of  the  age  of  JO, 
the  taron^  when  the  feme  comes  to  the  age  of  I2>  may  dif- 
agree as  well  as  the  feme  5  bccaufe  in  contracfls  of  matrimony 
each  ought  to  be  bound,  and  equal  eUclion  given  to  both.  Co. 
Litt.  79.   [b.J 

f  16.    If  a  man  marries    a   woman  that  is  within  the  age  of  Mo.  575. 
12  years,  and  after  the  feme,  within  the  age  of    confent,  dif  Pj:  794« 
agrees  to  the  marriage,  and  after  the  age  of  12  years  marries  ano~  Babingtoo, 
therj  now  the  firft  marriage   is   abfolately  diffolved,  fo   that*  he  s.  c.  in 
may    take    another    wife;  for  though  the  difagrcement  within  ^^^^^"^j^'^** 
the  age   of  confent  was   not  fuihcicnt,  yet  her  taking  another  defendant 
huiband   after  the  age  of  confent,  affirms  the  dijngrecincnty  and  pleaded, that 
fo  the  marriage  avoided  ab  initio.     M.  41,  42  El.   B.  R.  he-  {J^^^^JJIJ;},^ 
twcen  Babington  and  Warner,  adjudged  in  a  writ  of  error  baron  in  fuU 
upon  a  judgment  given  in  banco,  where  the  fame  point  was  alfo  ^'^«j  **»« 

«>J"<»g«l.J  .    SShat 

tbc  hmt  ad  annos  nobilff  difagreej  \  and  upon  dcmnrrer  it  was  adjudged  for  the  plamtifli,  bccaufe 
after  the  age  of  confent  Hie  always  cohabited  with  ttte  fccond  barony  and  fo  a  judgment  in  C.  B. 
was  affiriRed  in  B.  R. D.  13.  a.  Marg,  pl.  6i  cites  S.  C.  and  the  fecond  marriage  ad- 
judged g9odt  though  the  itmt  difagreed  within  age,  and  fays,  that  fo  was  the  opinion  of  Koy  attor- 
ney-geocta!,  and  Harrifon  reaJer  of  Lincoln'sJnn,  1632;  and  Noy's  re.ifon  wa^i  that  the  church, 
prr.viding  againft  change  of  luft,  had  prohibited  divorces,  but  in  this  caie^  under  the  age  of  12  years, 
cheie  was  no  foch  mifchief, 

[17.  If 
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[17.  If  an  infant  within  the  age  of  confcntf  as  of  the  age  rf 
10  years^  takes  A*  S.  /0  wi/f,  and  after^  nioben  he  comet  to  the  age  }f 
,  14,  they  both  being  prefent  together,  feveraUy  difagree  to  the  fatd 
marriage)  which  difagrecment  is  put  in  writings  and  the  faid  in- 
fant puts  his  hand  thereto,  and  after  they  agree  again^  and  live  to- 
gether as  man  and  wife,  this  is  a  good  agreement,  and  fo  the 
marriage  continues ;  for  the  faid  difagreement  by  parol  is  not 
fuch  a  binding  difagreement,  but  that  they  may  well  after  agree 
to  the  firft  marriage  without  any  new  marriage,  ^for  affe£iion 
may  in^reafe.  P.  7  Jac.  B.  between  Lbe  and  Ashton.,  adjudg- 
ed per  curiam.] 

[l<8.  But  oiherwlfe  it  had  been  if  the  difagreement  had  beep 
iefbre  the  ordinary '^  for  there  they  epuld  not  ever  agree  again 
to  make  it  a  good  marriage.  Tr.  i2  Jac.  B.  per  W^rbur- 
ton.] 

f  19.  If  a  man  within  the  age  of  14  takes  a  wife  (f  full  age^ 
an^  after  brings  a  writ  de  muliere  abduEta  cum  bonis  viri^  and 
afier  comes  to  the  age  of  14,  if  after  he  makes  any  continuation 
y  the  aRion^  this  fhall  be  an  agreement  to  the  .marriage,  fo 
that  it  cannot  after  be  defeated.  Trin.  la  Jac.  B.  per  cu- 
riam.] 
I^^Mot  f^^*  If  baron  and  feme  are  divorced  raufa  adulterU,  yet  they 

tervn  v.  '  continuc  baron  and  feme ;  for  the  divorce  is  but  a  menfa  & 
Mottevamy  thoTO,  &  matrimonii  obfequiis.  My  Reports,  14  Jac.  *  Mo- 
sl  p'  iLi.  '^^^  ^^^  MoTAM,  44  El.  +  Stevens  against  Totte,  Trin. 
vikted—  2  Jac.  B.  Rot.  1815.  between  J  Stowel  and  Wikes,  adjudg- 
&oU.  Rep.  ed  \  and  that  (he  fhall  not  lofe  her  dower  by  this  divorce.  Quod 
^fs.'c.  videCo.Litt.  33.b.] 
ft  s.  p. 

admitted.  f  See  (F)  pK  S.  S.  C.  '  S.  C.  cited  by  Doderidge  J.   3.  Bulil. 

964.  ■  S.   C.    cited   Arg.  Roll.  Rep.  426.  %  Noy  108.  Powell  v.  Week|, 

S.  Ct  ft  S.  P.  refolved.  Godb.  145.  pi.  iSt.  Lady  StowelKs  cafe^  S.  C.  acjudsfd. 

S.  C.  cited  Cro.  C.  463.  *_  S.  P.  declared  per  tot.  cur.  in  the  ftar-chamber  accdidingty ; 
and  archbiibop  Whitgift  faid,  that  he  had  called  to  him  at  Lambeth  the  mofl  fage  divines  and 
civilians,  who  aU  agreed  to  the  fame.  Mo.  683.  pU  942.  Hill.  44  Eliz.  Rye  v.  Fuliambe. 
'  Noy  100.  Rye  v.  Fullcumbe,  S.  C.  'Se  St  P.  accordingly.  S.  P.  Mar.  tot.  pi.  173. 

Trin.  17  Car.  B.  R.  WiUiams^  cafe ;  refolved,  without  argument  by  Bramfton  Ch.  J.  and  Hca&i 

Labfentibua  aliis,  that  it  is  within  the  ftatute  of  i  Jac.  cap.  1 1 .  and  Heath  faid  that,  by  the 
of  holy  chursh,  the  parties  divorced  caufa  adulterii^  might  marry }  but  pars  rea  not  witbo^t 
ficence.  ^^ 

[38] 

irlr^*^  fa  I.  If  a  man  and  a  woman  arc  married  by  a  prie/f  in  a  fface 
Scctit,  ^^^^^  *s  "^'  ^  church  or  chape/,  and  without  any  folemnity  of  the  ct^ 
Marriage  lebTation  of  mnfs^  yet  it  is  a  good  marriage,  and  they  are  baron 
l|-*)(F)  and  feme.  Contra*  10  £.  4.  B.  Rot.  23.  adjudged;  for  their 
^*  *'        iflue  adjudged  a  baftard. ) 

22.  Marriage  by  a  meer  layman ,  mintfer  of  a  feparate  congrega^ 

tionj  will  not  intitle  the  man  to  be  adminiftrator  to  the  woman, 

potwithftanding  cohabitation  for  feveral  years  as  man  and  wife. 

Affirmed  on   appeal  to   the    delegates,     i    Salk.    119.  9    Ann* 

Hiydon  &  Ux  v.  GouU. 
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(C)   What  Perfons  fliall  be  faid  Baron  and  Feme.  ^'^^^^ 

In  refped  of  their  ^gc^  i — \„^.^ 

N.  B.  RoU. 
hu  ao  let(cr  (B) 

[f.  nY  the  lav  of  England  the  age  nf  confint  U  a  marriage^  See  (A)  pi. 
•"  far  a  male^  it  the  age  of  14,  fo  that  he  tfann«t  marry  him-  ^te^ew, 
felf  before  dmage»  to  msSke  a  Compleat  and  perfeft  marriage,  •Br.Car^ 
but  then  he  may.  Lit  22.  b.  *  35  H.  6.  41.  b.  For  dien  he  is  p^*  7-  ^ 
puber,  and  fuch  that  he  may  engender.]  |f  ^*  ^^J^ 

|S«  P«  ^oei  Ml  appear— .Fits.  tit.  Gafda,  pi.  59.  cites  S.  C.  tet  I  ^  aot  olfcrre  S.  P« 

[a*  With  this  a^ees  the  lanu  of  Scotland.  Skene  Regiam  Majef- 

tatem»  43.  b.  agamft  2 and  fo  is  the  dvU  law,  Juftin.  In- 

ftitutiones.3 

[3.  The  age  of  confent  by  our  law  to  a  marriage,  for  aftmaU,  r>tzli. 
is  uie  age  of  i a yeari s  fo  that  ihe  may  marry  herfelf  at  fuch  age,  ^^^^^ 
and  this  be  a  perfe^l  marriage,  but  not  before  this  age.    35  H.  6.  hiIu  35  h^ 
41.  b.  53.  8  fed.  4.  7.1  6.40.S.C. 

AbfencS.  P....— Br.  Qvditf  pi.  7.  cites  S.  C.  9e  S.  P.  by  W«ngfbrd.«-— See  (A)  pb  ii« 

[4.  With  this  agrees  the  civil  law,  Juftin.  Inftit.] 

[5.  But  by  the  law  of  Scotland,  the  age  of  confent  for  a  female 

£r  14,  as  well  as  for  a  nule.     Skene  Regiam  Majeftatem,  43* 

b.  2.3 

[6»  A  woman  cannot  contrahere  J^nfalia  brfore  7  years  of  age^  Before  dio  ^ 

by  the  law  of  Scotland,  but  (he  may  after  tins  age.    Skene  Re-  !^tber 

giam  Majeftatem,  43.  b.  2.]  ihaii  not  be 

faid  to  be 
fpooialSa  i  bot  at  that  age  they  ve  faid  to  be  nuptic  inchoatae,  and  at  11  /hall  be  faid  to  be  fitipti« 
perfcdae  Sc  oonfummara.    D.  13.  a.  Marg.  pl«  61.  cites  it  as  the  opinion  of  Harrifon  reader  of  Lin* 
cobVlflB  ia  Lent  1631.  and  of  Noy  attorney-general. 

(C.  2)  What  of  the  Feme  (hall  veft  by  the  Marriage 
in  the  Baron.     Freehold  Land.     How. 

I.  iF  a  man  takes  to  wife  a  woman  feifed  in  fee,  he  gains  by  the 

*-  intermarriage  an  ejlatc  <f freehold  in  her  right,  which  eftate  \ 

is  (ufficient  to  work  a  remitter  \  and  yet  the  eftate  which  the  huf- 
band  gaineth  dependeth  upon  uncertainty,  and  confifteth  in  privity. 
Co.  Litt.  351.  a. 

(D)  What  Things  of  the  Feme  the  Baron  fhall  have    [  39  ] 
by  the  Inter-maniage  or  Coverture.     What  not. 
Chattels  in  Adion. 

[l«  tF  ^.fiatute  be  aclnowledged  to  baron  and  feme,  they  zrc  join^  Batthebi^ 
*  tenants  of  this,  and  the  feme  ftiall  luve  aU  by  furvivor.  ^,*I^"L 

48  £d.  3*  12*  b.J  d«fe4faoie, 

^  and  it  ihail 

ftnre  for  bodi.    Bn  Baton  ud  FcJSfV  P^*  34«  ^^^  S.  C.  per  opin>onein>  ■  See  tit.  Eiecutios 

[2.  The 


.-59  IBarott  anti  ^eitic. 

Perajren-  [j.  Xhc  y2i»»  Zsw,  if  an  obligation  be  made  to  baron  and  femtf« 
JlVit      Contni48l..3.".b.] 

ihall  be  of  an  obligation  ;  per  Finch.     Br.  Baron  and  Feme,  pi.  24*  cites  S.  C. 

•  Br.  Baron       ^j.  If  iaron  and  feme  recover  land  and  damages^  the  feme  (hall 
^.lifcitcs  ^*^^  execution  of  the  damages,  and  not  the  executor  of  the  ba*^ 
48E.  3.11.  ron.     •48Ed.  3. 13.     faSAflT.  45.]  \ 

per  Finch. 

{but  the  faying  is  48  £.  3*   13.   a.  and  gives  isa  reafon,   that  the  thing  i«  proved  to  them 

tJnb  by  matter  of  record.] 

f  Br.  Executions,  pi.  83.  cites  S.  C.  accordingly.— After  the  year  they  fued  fci.  fa.  againffr 
the  ter-tenants  to  have  execution  of  the  damans,  and  onecaffic  and  faid  that  the  baron  is  dead  \  jndg. 
>    aaeift  of  the  writ*  and  upon  nient  dedire  the  writ  abated.     Br.  Btief^  pL  293*  citec  S.  C.  — ^f  iuh* 
£xecudon,  pi.  m.  cites  S.  C.  accordingly. 

Jitxh.  Exe-        Xa.  If  baron  and  feme  recover  damage's  in  a  real  aElion^  their 

cutjon,  pi.  ~^>.  .•••«!•«««•  -1  ' 

jii. cites     may  lue  execution  jomtly.     28Air.  45.] 

S.  C.  &  S.  P.  admitted.      -       Br.  Executionj  pi.  83.  cites  S.  C.  &  S.  P.  admitted* 

^%^P'  ^^'  ^^  ^  fi^^  fi^^  ohligee  fakes  barony  and  the   taron   mqhes  a 

Huniieyt.  Itftef  of  .attorney  to  J.  S,  to  receive  tie  money^  who  receives  it  ac- 
Grifficb,  cordingly,  and  after  the  feme  diesy  the  baron  fliall  have  an  adUon' 
fcc^*  *°V  of  account  for  the  moneys  for  by  the  receipt  this  wa8  become  a 
s.c. thing  in  poffeffion.     Trin.  39  Eliz.  B.  R.  per  Popham.] 

CoUib.  160.  in  pi.  9f .  S.  P.  by  Popham  and  Fenner  accordingly. 

Coldih.159.  ^6.  [|5^]  If  a  legacy  be  dcvifcd  to  a  feme  who  takes  hufband, 
&  S.'p.  held  ^^'^  ^^^  harcn  makes  a  letter  of  attorney  to  J.  S.  to  receive  the  le- 
accordingly,  gacy,  and  he  receives  it  accordingly,  this,  by  his  receipt, 
byPophttn,  ig  become    the  chattel  of  the  hulband.     Trin.  30  EL  B.  K* 

Gawdy,  and  ,  .  *^^ 

Fesui^'  agreed.] 

["7.  So  if  the  baron  and  feme  had  made  a  letter  of  attorney  to 

?*R*  W?*  J'  ^'  ^^  receive  the  legacy,  and  he  had  received  it  accordingly^ 

38  Eliz/  '  ^y  ^^^  receipt  this  ceafes  to  be  a  thing  in  aftion,  and  is  become 

Huntley  r.  a  thing  in  pofleflion,  and  the  hufband,  or  his  executor,  after  the 

a 'i?!^'  death  of  the   feme,  may  haye   an  account   upon  this    receipt 

judgH,  *  againft  J.  S.  Trin.  39  El.  B.  R.  between  Huntly  and  Griffith, 

where  after    adjudged.! 

the  death  of        ^      ^       "* 

the  feme  the  baron  died  inteftate,  and  his  adminlftrator  brought  account  for  the  money,  and  hd4 

SuuataiAable.«»^^«M>Goldib.  159*  pl.9i.  S.  C.  adjudged  accordingly. 

8.  Feme  executor  takes  baron,  he  fliall  not  have  the  goods  by  the 

inter-marriage;  for  they  are  the  goods  of  the  teftator.     Arg. 

r  40  1     Roll-  Rep.  140.  cites  9  H.  6. 

Dal.  30.  pL       9*  In  detinue  by  the  plaintiff,  the  defendant  pleaded,  that  after 

9.  Anon,  bttt  ^Jig  bailment  (he  took  httjfbandy  who  after  his  inter-marriage  reUafed 

•ordingW.     ^^^  oBions  to  the  bailee;  all  the  juftices  held,  that  the  plea  was  not 

double ;  for  he  could  not  plead  the  releafe  without  pleading  that 

it  was  after  the  marriage ;  and  by  the  marriage  the  property  of 

the  goods  was  in  the  hufband.    Mo.  25.  pi.  85.  Pafch.  3  Eliz. 

Lady  Audley's  cafe. 

10.  Baron  furr^nders  a  copyhold  of  inheritance  to  himfelf  fot^ 
life,  then  to  his  wife  till  hisfon  is  21,  remainder  to  his  fon  in  tail, 
remainder  to  his  wife  for  life,  and  dies ;  the  Id.  admits  accord- 
ingly 9  the  wife  takes  baron  and  dies^  another  take«  adminiftra- 

tion. 


3«on  anB  ftmt.  40 

tion,  and  is  admitted  by  the  Id.  yet  refolved  the  entry  of  the 
baron  lawful,  unlefs  there  is  afpeclal  eujiom  to  the  contrary  ;  but 
cthenn'ife  it  would  be  if  the  feme  had  been  only  guardian  or  pro- 
chein  amy  of  this  land,  &c.  and  judgment  for  the  baron.  D.  25 1. 
a.  pL  90.  HilL  8  Eliz.  Hauchett's  cafe« 

1 1.  300  /•  portion  was  charged  on  lands  to  a  feme,  who  after-  B«t  the  re- 
wards married  W.  R.  who  fettled  a  jointure  on  her,  and  had  no  P**"^*"  f^5r> 
other  portion  but  the  300/.  W.  R.  died,  the   300 A  not  paid,  thtll^^ 
The  executor  of  W.  R.  fued  the  widow  and  the  heir  for  the  longing  to « 
300  /•     The  Ld.  Keeper  declared,  that  this  300 1.  being  to  go  out  l^^^^^/^r 
of  the  rent  of  the  lands,  and  charged  upon  lands,  is  not  in  the  furvive  th^ 
nature  of  a  thing  in  a£lion,  but  of  a  rent,  and  given  to  the  huf-  ^^uft^nd, 
band  by  the  marriage  5  and  decreed  accordipgly.*    Chan.  Cafes  ttfc^^and  ftT 
189.  Mich.  22  Car.  2.  Withers  v.  Kelfea.  do  the  ar- 

rears til  at 
incur  during  the  coverture.     Ibid,  cites  Co.  Litt.  351.  .3  Salk.  65.  pJ.  8.  S.  C. 

BiH  for  a  difcovery  of  alTets,  and  to  have  a  fatisfaflion  for  a  debt  due  by  bond  brought  a^^ainft 
Ae  «cwoTi;  an^  txecutrb$  cf  the  •bligor.  Defendant  infilts  by  anfwcr,  that  ihc  has  not  afl'eta  to  fatisfr 
the  debt.  The  cafe  upon  the  proofs  was,  that  the  defendant  Lad  lands  to  the  'uplue  of  700/.  and 
otjo  500  /.  due  to  ber  upon  iond,  tvbicb  remained  in  her  brother  s  hards.  Her  hujlfand  hffure  marr'is^ 
mjket  a  marriage  fettlsmfiit^  and  in  cnjideraticn  of  a  conjidcrahtf  frtufie  rnd  port  I'm  with  his  intended 
wife,  he  dees  grsnTt  &C.  But  the  particulart  wherein  her  portion  did  confift  did  net  4fpf'ea:  by  the 
deid  \  and  the  queftion  was,  \f  this  bend  to  the  defend.int  tor  500].  pare  of  her  portion,  (heir^  u 
ehsfe  en  aff.cn,  and  not  called  in  by  the  bujband )  Jh.uld  be  gIJas  in  equity  tc  Jjtisfy  a  debt  cf  the  Lupa'-d, 
the  wKt  having  enjoyed  the  benc/it  of  the  fettlement  made  to  her  out  of  her  huiband's  citate,  whicli 
would  have  been  liable  to  the  debt  ?  It  was  argued  for  the  plaintifiy  that  if  this  bond  of  500!.  haA 
been  noentioned  In  particular  as  p.irt  of  the  confidrration  of  the  fcttlcmcnt,  there  would  be  no  doubt 
but  it  would  be  aflcti  of  the  huiband  ;  for  in  equity  the  hu/hand  is  a  purchafcr  of  it  by  nnaking  the 
fertlement,  and  chat  there  was  no  difference  where  the  confideration  is  general  of  the  wife's  portion^ 
eff  ec.ally  in  this  cafe,  where  :.\t  wife  had  ncthing  but  lands  befidcs  thia  bond  -of  500  1.  io  that  thia 
band  maft  be  taken  as  the  confideration  of  the  fcttlcmcnt,  there  being  no  other,  and  the  rather  in  fa- 
vour of  a  fair  creditor,  who  othcrwife  muft  lofe  hii^  debt,  and  if  there  had  not  been  fuch  a  fettle* 
ment  nudcy  might  have  had  a  fatisf»<51ion  out  of  ihofe  very  lands.  Parker  C.  faid  the  cafe  was  fa 
very  clear,  that  the  defendant's  council  need  not  to  argi\c  it.  Creditors  in  this  cafe  cannot  be  in  a 
better  condition  than  the  executor  of  the  debtor,  and  can  it  be  imagined,  that  if  another  pet- 
foa  had  been  made  executor  to  the  huiband,  and  fuch  executor  had  brought  a  bill  againil  the  wife 
to  compel  her  to  afTign  this  bocd,  that  the  court  would  have  decreed  for  the  executor  ?  What  tb« 
bw  gives  the  huiband  by  the  inter-marriage,  is  a  good  confideration  fjr  making  a  fetilcment,  but 
the  hufi>and*s  making  a  fettlcment  does  not  vcfl:  in  the  hufbind  the  chofos  en  a£Vion  of  the  wife, 
unleft  it  be  txpreftfy  jo  agreed  between  the  parties,  and  that  appears  to  be  part  cfthe  ccnjidera'ion  of  the 
JffltfftKt  ;  fur  then  the  huiband  is  a  purchafcr,  and  wol  intiricd  to  them  in  a  court  of  equity.  Aa 
»i.couot  wa>  decreed  to  be  taken  o{  the  aHcts  of  the  hi'iLmd,  out  nut  of  thi&  bond  of  500  1.  to  ths 
«ife.     MS.  Rep.  Mich.  6  Ceo,  in  Cane.  Heaton  ▼.  Haiidl. 

(E)     Chattels  real. 

[i.  TF  ^ftme  termor  takes  hufband^  yet  the  term  continues  in  her.  *  l^*^«  ^ 
A  •  7  H.  d.  2.    1 9  H.  6.  52.  b.]  •  r,t?" 

and  dies,  yet  by  the  beft  opinion  {he  (hall  hold  it  difchaiged  \  for  though  the  baron  may  give  or  forfeit 

^  it,  yet  be  cannot  charge  it.    Br.  Ch.trgc,  pi.  41.  citet.  b.  C Kitzh.  Charge,  pi.  i.  cites  S.  C. 

that  Ae  ihaU  be  adjudged  in  as  of  her  better  right,  which  is  befoic  the  ciiarge,  and  that  fo  wai  the  opi* 
aion  of  the  court*  '\  Br*  Charge,  pi.  1.  cites  S.  C.  for  if  he  dies  without  altering  the  proper- 

ty of  iCy  there  it  remaiAt  to  the  feme  in  ilatu  ut  ante.  Fiub.  Charge^  pi.  a.  cites  S.  C. 

[2.  Baron  and  feme  may  be  jointenants  for  years.     *  47  Ed.  3.  r*    ^"     1 
12.  b.     t  48  Ed.  3.  13.     t  2  H.  4.  19.  b.     II  3  H.  4.  I.  b.    ^^''  34J- 
%   14  H.  4-24.  b.]  ^^'S^r^, 

nt-^t,  pi.  10.  citee  S.  C.  Br.  Baron  and  Feme,  pi.  25.  cites  S.  €.■  ■Fifzh.  JoinJer  en 

AAims,  pi.  X5-  cites  S.  C.  and  S.  P.  implied^  {.i  by  theft  books  they  may  join  in  adion  of'^cov.-nant, 
becaafc  ibe  land  (hall  furriTC  to  the  wife.  f  Br.  Baron  and  Tent,  pi.  24.  dies  S.  C.  bu:  S .  P. 

doei 


4^  mitoti  tann^fmt. 

does  not  tppear.  ■  Bfw  liief,  (I.  So.  cites  S.  C.  bat  S.  P.  does  aet  mm*  i  See  (X) 

pi.  I.  and  the  notes  there.  ||  See  (X)  pt.  2»  3 .  and  the  notes  these. ■  8f»  Biroii  aii4 

Feme,  pi.  29.  dtcs  S.  C.  f  See  infra,  pi.  3. 

*^W       [3.  The  fame  hw  of  award.     *  48  £cL  3.  13.    f  X4H.4-  24. 
fBr.  Btfon  ^*  ^^  "^^7  l^  joint-grantccs  thereof.] 

Md  Feme,  pi.  41.  cites  S.  C.  for  if  the  haron  dies  the  feme  Ihall  have  it,  and  not  t&e  ese^afior  of  the 
baron,  becaafe  it  is  a  chattle  real ;  contra  of  a  chattle  perfonal  vdled  $  note  the  diverfity.  ■  Br» 
KaviflioMnt  de  Garde,  pi.  15.  cites  S.  C— .Fita.  Joinder  en  A^on,  pi.  10.  cites  S.  C.  te  S.  P* 


^'  ^^*s  P        ^^.'  '^  *  y^^'*^  guardian  in  ficeage  takes  hii/band^  yet  the  fem^ 
35^*  ^«  •  •  continues  guardian.    Com.  293.  b.  [Mich.  7^8  £Iiz.  Osborns 

T.  Garden  and  Jote.] 
XQo^  Utt.        5*  If  a  feme  has  goods^  and  takes  haran^  and  the  barm  £es^,  tbe 
Ic'^il*^'  executors  of  the  baron  ihall  have  the  goods,  and  not  the  feme  % 
jci.'a.  S,P.  ^^^  the  property  was  changed  hy  the  ejpoufals ;  contra  of  goods  which 

Ihe  has  as  \  executrix.    Br.  rroperty,  pL  22.  cites  21  H.  7.  29. 

• 

(£•  2)    Separate  Eftate.      What  fhall  be  faid  the 

Wife's  feparate  Eftate. 

\.  J  ANDS  were  devifed  /»  trujlees  and  their  heirs^  to  pay  and 
•^-^  difpofe  the  rents  and  pronts  to  a  feme  covertj  or  to  fuch 
perfon  as  fie  by  writingfiould  appoint^  whether  fole  or  covert^  and 
die  hulband  not  to  intermeddle,  or  have  any  benefit  thereof ; 
and  as  to  the  inheritance  of  the  premises  in  truft  for  fuch  perfon 
or  perfons,  and  for  fuch  eftate  and  eftates  as  (he  by  any  writing 
purporting^  her  will,  or  other  writing,  fhould  appoint,  and^ir 
nvant  of  fuch  appointment^  in  truft  for  her  and  her  hetrs  :  this  is  only 
a  truft,  and  not  an  ufe  executed  by  the  ftatute,  Vern.  415.  Micli. 
J  [  42  3    1686.  Nevil  V.  Sanders. 

But  this  2.  If  a  real  eftate  be  devifed  to  a  feme  co%}ertfor  her  feparaU  ufe^ 

5^[jJ^J^_  and  a  declaration  that  the  hufiandjbould  not  intermeddle  with  the 
train  the  profits,  but  that  (he  fhould  enjoy  them  feparately,  Ld.  C*  Cowper 
cafe  follow-  faid,  that  he  doubted  this  would  be  a  repugnant  claufe,  and  that 
dwifdT'  ^'  *^  hulband  would  enjoy  them.  Wms.\  Rep.  126.  Trin.  17 10. 
lands  to  M.  in  cafe  of  Harvey  v.  Harvey. 

bisdaaghter» 

the  wife  of  B.  for  her  feparate  and  peculiar  ufe,  exclufive  of  her  hulband,  to  hold  the  laine 
to  her  and  her  hdrt,  and  that  the  huiband  ihould  not  be  tenant  by  the  cortefy,  nor  have  thefe  lands  for 
his  life».  in  cafe  he  furvived  his  wife,  but  th*at  upon  her  death  they  ^ould  go  to  her  heirs* 
B.  the  httAand  beconus  httnkrMpt*  The  commiflioners  adign  the  lands  in  truft  for  the 
creditors.  The  wifs  by  her  next  friend  brought  a  bill  agaioft  the  aflignee  and  the  hulband,  t» 
compel  them  to  affign  over  this  eftate  to  her  feparate  ufe.  The  mafter  of  the  rolls  took  it  to  be  a 
dear  cafe,  that  it  vfat  a  truft  in  the  hufiand^  and  that  there  was  no  difference  whoe  the  truft  was 
eregttd  hy  tbea3  of  law,  and  where  by  ad  of  the  party.  As  in  cafe  of  a  devife  charging  lands  with 
^  debts  and  legacies,  the  heir  taking  fuch  lands  by  defcent  is  but  a  tmftee,  and  no  remedy  for 
qiefe  debts  or  legacies  but  in  equity  ;  fo  in  the  principal  csfe  there  being  an  apparent  mtentitn^  and 
txprefi  deciargtm  that  bt  vfjfejbenld  enjoy  thtje  lands  to  her  feparate  ufe,  by  that  meant  the  hulband, 
who  would  otherwife  be  intitled  to  take  the  profits  to  his  own  ufe,  is  now  debarred,  and  made  a  truf- 
tee  for  his  wife}  and  had  he  been  a  truftee  for  J.  S.  his  bankruptcy  fhould  not  in  equity  afied 
the  truft  eftate  \  and  that  though  in  the  prefent  cafe  the  bankrupt  might  be  tenant  by  the  curtefy* 
yet  he  fhould  be  but  tmflee  for  the  heirs  of  the  wife ;  and  the  teftator  having  power  to  have  de- 
vifed the  premifles  to  tniftees  for  the  feparare  ufe  of  the  wife,  this  court,  in  compliance  with  his 
declared  intention,  vnWfuppiy  the  wane  of  trvfteeo,  and  make  the  hu&and  iruflecy  and  the  affigaees,  whoa 
Claiming  uader  the  hofbandj  can  have  q«  better  right  than  the  kuibaud|  maft  join  in  a  conveyance 

10  for 


^)^Aptnteilieof  ttiewlfe,  and  dacned  acconfingly }  per  SU  Jot  Jtyld  tt  the  Mil*    «Wmi.'a 
Hep.  )iD.  to  31C.  Mich,  1725*  BcnnetT.  Davii.  « 

Tbfe  wiie  cifinot  have  a  feparate  property  in  a  ptrfinal  tb'mg  nottbtmt  a  trufei\  per  l<d«  C.  Macclet* 
Ccld«  is  cafe  of  dowry  money  dauniBd  by  the  widow,  which  was  given  to  heiifelf.  a  Wms.*s  Rep.  79* 
^Eiio.  tyss*  in  We  of  Burcon  t.  I^ki^poiiib 

(F)  Of  what  things  which  are  «<>/  ^/v^/r  by  the  Intet'^ 
marriage^  the  Hufband  hath  Power  to  difpofe. 

fu  TF  baron   and  feme  ate  jmtenants  far  years  rf  iand,  iht  •  Br.  Baroft 

•'•  baron  may  difpofe  of  the  whole.    •  47  Ed.  3.  1 2.  b.  ad-  ^JT^^ 

Butted,    t  48  Ed.  3^  13.    2  H.  4.  19.  b.  ^  14  H.  4.  24*  b.]  s.c.i^s.p. 

admitted.-* 
^  Br.  Baron  and  Feme,  pi.  24.  cites  S.  C.  hot  S.  P.  does  not  appear. 

[t.  &  if  the  baron  hath  a  term  in  tie  right  ofiir  fevu^  be  may  ^^^- 
grant  over  the  whole.     7  JL  6.  i.  b.]  JldtSs.^'. 

VatS.  P.  does  not  appear.            Br.  Charge,  pi.  ti.  cites  S.  C.  bat  S.  P.  4<'e$  not  appev.^-^-But 
ibid.  pi.  4T.  ciiiuS.  C.  Jb  S.  P.  obiter. Co.  Litt,  351.  a. 

[j.  If  a  ^m<  guardian  in  focage  takes  hufband,  the  baron 
by  his  crant  of  the  ward,  cannot  bind  the  feme,  afcer  the  death 
of  the  Saxon.  Com.  293.  OsBduRK  against  Carbrn  and  Jote, 
b.  adjudged.] 

[4.  If  a  larcn  he  guardian  in  chivalry  in  right  of  his  feme^  he 
may  difpofe  and  aEen  the  vjard  of  the  body  to  another,  and  thi$ 
fiiall  bind  the  feme  after  his  death.     34  Ed.  i.  Aid.  184.] 

[5.  If  a  baron  poffejfed  of  a  term  for  years,  grants  it  over  in  triifl^  jLjane  54. 
^nd  for  the  benefit  of  his  feme ,  he  may  after  difpofe  or  forfeit  w?lWs^** 
this  truft  and  bar  the  feme,    Pafch.  8  Jac  in  camera  fcaccarii  Cafe  s.  c. 
Wiche's  case;  for  he  hath  as  great  power  of  the  ufe  which  he  Twifieiach. 
hath  in  the  right  of  the  feme,  as  he  hath  of  a  term  in  the  right  iUt£m  *** 
of  his  feme.]  thought  the 

*truft  might 
be  forfeited ;  b«it  becanfe  there  was  no  btH  before  the  court,  demanding  any  thing  for  the 
Jtiftg,  tbcitfore  the  court  gate  no  refohitioq,  if  by  equity,  the  buiband  ihali  ^rfeit  a  tntft  which  ho 
liad  for  yean  in  the  right  oif  his  wife. 

£6.  If  the  baron  mates  a  leafe  for  years  to  another ^  to  the  uji  |"  P*  ^y 

rf  hit  feme  if  fhe  lives  fo  long,  for  the  jointure  of  the  fetne,  the  noTdenlcd. 

baron  cannot  difpoie  of  this  truft.    Pafclu  8  Jac.  in  camera  Lane  55. 
fcaccarii.  J  J"»-  7  J«. 

^  m  cam. 

fcacc.  in  Wikes*s  cafe,  S.  C. 

[7.  [So}  If  the  baron  grants  over  a  term  in  tntfi^  and  for  t»i»  5f- 
the  benefit  of  his  Hvife  and  children  i  it  fcems  he  cannot  difpofe  y^)^^J^^* 
t  of  the  truit  of  the  children.  Dubitatur,  Pafch.  8  Jac.  in  camera  cafe,  s.  C. 

fcaccariLl  ^^  Tan6dd 

Ch.  B.  ao4 
Snigg  and  Alcham  thought  6ie  baron  might  difpofe  of  it  Uing  only  «  chattel,  |tt  be  night  have  done 
of  a  chacicl  whereof  the  wife  was  poflefled,  and  that  he  might  have  wholly  releafed  this  tmft  $  hot  by 
fifomley,  bia  ideaft  ftall  bind  only  dacag  bit  life)  but  the  attorney  geneol  feid  be  ^ight  releafe 
A S«pL,.  -^[43] 

Vol.  n^  E  19.  If 


43  IStfron  ttnb  fm$. 

^"*,*^Tc'  ^'  ^  h^Ton  mi  feme  ire  immd  eaufa  oiuJUfn  In  «ie  rf 
tad's.' c.  *  them,  yet  the  baron  may  after  rdeaft  a  Ugacj  dug  to  the  ftmi^ 
flids.p.af- ior  the  divorce  does  not  dlflblre  vinculum  matrimoniiy  but  n 
finned  by     jncnfa  &  thoTo.    44  Eliz.  Stevens  and  Totte,  admdctd.  my 

the  do«on     t>        _a  t      •»  '       J      o     »       / 

ofthccmi    Reports,  14  Jac.j 

bw  \  and  admitted  by  jrilthe  jufticcs.-.— Koy45*  S.  C.  aa^  9.  P.  admitted  per  ciir.— ^-Mo.  665. 
pi.  910.  S.  C.  and  S.  P.  recms  admitted.  1  %.  C.  citsd,  As%i  lUfU  R^w  41^.  mpL  19.—*^ 

S.  C.  cited  by  Doderidge  J.  3  Bulft.  264* 

• 

3B^-a64.  [9.  Bui  if  2{ter  fuch  a  divorce  the  ftwu  fues  nrntUut  her  huf^ 
U^w^*  Awr^f  as  flie  may  for  a  iefsmmtion  in  the  ffirhual  courts  and  if 
S.  c.  and  s.  covers,  and  penance  enjoined,  &  ezpenfae  litis  taxed,  the  iaron 
^'J?^V*"  cannot  Jifcbarge  it;  fior  the  penance  is  but  to  reftore  l^r  .to  h«r 
and  Sere-  credit,  and  the  tofie  are  but  depending  thereupon.  My  Reports^ 
fort  by  the     14  Jac.  MoTAM  AGAINST  MoTAM,  yefolvcd,  per  curianuj 

whole  cctirt 

■  prohibition  was  denied.  *  ■  KoD.  Rep.  4if  •  pi.  19.  S.  C.  and  the  court  lodioed  accordingly, 

k«t  adyifare  Tolt  i  and  it  waa  fatd  that  this  cafe  it  not  like  the  cafe  of  Stevcaa  and  ToCte»  faccMfe  theie 
the  thing  for  wfaic^  the  fide  was  tis*  the  legacy  wm  originally  due  to  the  baron  and  feme,  an^ 
therefore  the  lelcafe-  of  the  baron  was  a  good  difcharge»  bat  hoe  there  was  no  duty  in  tlic  baroa 
figinaliy.  See  tic.  Prohibition^  (  Q^}  pi.  10.  and  the  notes  there. 

Trii?^*!^*  [10.  li  A.promtfes  B.  a  feme  file^  that  In  couftderaiiom  thatjSr 
B.^!tbes!  «''/'' w^rry  C.  his  brother^  that  be  will  give  B.  10/,  tffbe  fur^ 
C.  there-  vives  C.  and  after  B.  takes  C.  to  ht^and  accordingly;  C* 
^\Z^^^  cafinot  after  difehargc  A.  of  this  promife,  by  \&^  relenfe  to 
^uaritL,  '  t)ind  B.  after  his  death,  becaufe  the  promiie  flood  in  a  contin^ 
eootroTCT-     gency   during  the   life  of  C.  the  hufband.     Hill.  6YX.   [Jac.J 

Md'dcmaJi*d»  ^*  ^'  W£TWEEN  ♦  BeLCHER  AND  HuDSON,   Rot^    I32»    adjudged^ 

wUatcrer,  where  the  haron  releafed  all  demands;  and  adjudged,  that  it  did 
which  he  not  bar  the  feme.  This  is  cited  pi.  i6.  Jac.  6.  in  Smith  and 
haJe*«'?mft^  Stafiord's  CASE,  and  th]$  is  cited,  Hobart's  Reports,  cafe  279. 
the  faSd  c.  But  there  it  is  {;iid,  that  the  words  will  not  extend  to  releafe  tli6 
adjudgedna   promifc>  without  expre/i  words  of  promife^ 

dlfchargq 

for  though  the  promife  was  prefent,  yet  the  esecution  was  future,  and  fuch  as  the  rdcafor  conid  have 
sio  a^ion  upon}  but  if  he  had  xdeafed  by  exprefs  words  all  promifes,  or  all  anions  and  ^uarrds  which 
he  or  hit  wife  had  or  might  have,  then  it  was  hold  that  the  promife  bad  bcten  itleafed  ^  for  the  pio« 
nife  being  a  fpecial  caufe  of  adion,  cannot  be  velcafed  till  it  comet  in  eflci '  lliowpl.  15.  S#  C« 

adjudged  thf  releafe  no  bag.  Cm.  J.  222.  pi.  2.  S.  C.  and  the  plea  of  the  relicafe  adjudged  ill. 

S.  C.  cited  Hob.  it 6.  pi.  280.  Hill.  15  Jac' in  cafe  of  Smith  V.  Stafford  by  Hobart  Ch.  J» 
as  adjudged  for  theplaintifi,  becaufe  none  of  the  words  would  reach  it,  but  feys  the  cafe  was  com« 
pounded^  and  (o>no  judgment  was  entered.  ■  S.  C.  cited  by  WarburtoH  J.  Noy  i6«  in  cafe  of 
Smith  V.  Staflbcd,  as  adjadged  no  bar;  but  Ser).  Alcham  faid  that  it-might  well  be  celeafed  by  apt  and 
f|)ccial  words,  though  it  was  to  take  effe^  by  contingency  in  foturoy  and  fo  Winch  J.  alfo  thought, 
■I  '  ■  •  S.  C.  cited.  Hut.  17.  as  adjudged  accordingly  ;  but  that  lord  Hobart  faid  that  if  he  had  re- 
leafed  all  promlfes  it  would  have  dikhaiged  the  defendant. '      ■         S>  C*  eited  Asg.  Palm*  99. 

+  C44J 
r  **^**'  ■!       [ri.  If  a  leaji  be  made  to  baron  and  feme  for  their  lively  the 

FoL  344*  remainder  to  the  executors  of  the.  furvivor  of  them,  and  the  baron 
8P  1  (f-hi  g^^"^  ^^  term,  and  dies j  thrs  will  not  bar  Ae  feme  furviving^ 
Popham  to  oecaufe  the  feme  had  but  a  pofftbility  and  no  interefl.  Co.  Litt.  46. 
fcave  i^ap.     b.  cite§  Hill.  1 7  El.  B.  R.3 

pened  upon  a 

fpecial  yevdiA  in  the  county  of  Sonerfet,  about  the  20  Ella*  end  afteiwaala  acyudged,  that  the  remoindtt 
•f  baiogiimited  in  the  cafe  to  the  furvivor,  the  wife  furviving  fliould  have  it,  becaufe  there  was  nothing 
in  either  to  grant  over  until  there  was  a  furvivor.  Poph.  5.  — -  S.  P.  held  accordingly  by  PophamCh.  J. 
and  feid  by  him  to  have  been  refolved  as  above.  4  Leir  1 S5.  pi.  2S5.  Mich.  29  Etis.  C.  B.  Anon^'  S".  C* 
cited  ItUtt.  17*  The  heirw  afitr tMrriagi fur(ba[td « termfujwt  «p hhrftifgnd  vfift  mid  tbefirvhf^t 

ond 
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tflli  tht  Kxetofmt  ^MfSftrgtwt  md^  ttfgam  tf  futh  furvwor  fir  the  rejulue  rftht  term,  Attmrards 
he  mwrtgsgtd  tht  term  witbout  ber  joining,  provifo  to  be  void  on  payment  by  the  hufband  or  wife,  or 
ihe  executors  or  ■dminiftnton  of  eitheri  tad  that  nntl)  defaok  of  payment,  the  bulband,  bis  cjce- 
cvton  er  i^intiHatoi%  ihooM  qaktiy  eojof*  The  mxfter  of  the  rolls  held  this  to  be  a  'voluntary 
€w%ftjsmctt  jwi/ being  only  a  tcnn  for  yean,  it  is  always  \n  the  power  oftbe  buftfsnd  to  forfeit  or  aiicn, 
mad  the  morlgage  ii  an  tncnatlon  ;  for  though  if  the  mortgage  m:^Ly  had  been  paid  he/ore  tbe  day,  the 
nortgafe  would  k«ve  been  void,  tad  sllibings  would  bave  been  mfiatu  quo ;  yet  being  forfeited,  the 
«^ty  of  redeaipiloo  la  become  t  creature  of  e^ity,  and  decreed  it  to  be  aflets  to  pay  creditor 
with  whom  he  hid  contraded  debts  7  yean  after  the  mortgage.  2  Williams's  Rep.  364.  Trin.  1726  , 
Watts  ▼•  Thcmii        ■      See  dt.  Grants  (M)  pi.  3.  and  the  notes  there. 

12^  If  a  feme  who  has  a  term  or  intcrcft  as  executrix  hy  Jlatute 
mercbant  takes  baron,  the  baron  majr  grant  over  the  intercft  with^ 
out  the  feme^  and  good  in  allife.  Br^  GrantSi  pL  157.  cites  24  £• 
3.63. 

1 3«  If  one  is  bound  to  a  baron  and  feme  in  a  Jlatute  merchant^  the 
baron  alone  may  make  defeafance,  and  it  (hall  ferve  for  both ; 
per  opinionem«     Br.  Baron  and  Feme,  pi.  24.  cites  48  £.  3.  iB- 

1 4*  If  obligation  is  made  to  a  feme  fole^  and  Jbe  takes  baron,  and 
the  baron  releafei  all  a8ions  and  dies,  the  feme  fhali  be  barred  \  and 
if  he  does  not  releafe  and  dies,  ^e  feme  Ihall  have  adion,  and 
AOt  the  executor  of  the  baron«  Br.  Baron  and  Feme,  pi.  44.  cites 
7  H-  6*  a. 

15.  In  fecond  deliverance,  the  defendant  made  conufance  as  D.  271.  pU 
bailiff  to  P.  and  H.  his  wife,  and  fct  forth  that  the  plaintiff  hAng  Jfar^  rod 
Jltized  of  tbe  lands,  granted  a  jrearly  rent  of  10 1,  with  a  claufe  of  Dyer 
dijltrefs,  habendum  to  thefaid  H.for  life  ;  /be  aftem.vards  married  the  thought  the 
JaidPn  and  for  rent  arrear,  the  defendant  made  conufance  at  Lady^aj  ^"J^y^h^ 
4  {jT  5  P.  C5*  M.  The  plaintiff  in  his  replication  pleaded  an  acquit^  acquittance, 
tance  made  tbe  7  J?/«.  by  P.  (the  hujlnmd)  of  ^L  of  thefaid  rent  due  '^"JY^*^^^ 
mt  Mich,  laftpajl;  adjudged  a  good  bar  to  the  conufance.  Mo.  87.  "ntra,* 
pL  2  ij^.  lv3L  10  Elis.  Morton  v.  Hopkins.  becaofe  all 

the  aneara 
taleft  tbofe  of  tlie  laft  term  were  d«e  to  the  feme  dttm  fola  foit,  and  were  not  due  to  the  baron. 


And.  14.  pL  30.  S.  C«  «d|pidfed  that  the  acquittance  was  t  f<x>d  bar.  BendK  iS(.  pi.  21H.  S. 

C»  with  the  pkadlogSy  and  adjudged  that  tbe  acquittance  was  good. 

t6.  An  annuity  was  granted  to  a  woman  for  life,  who  takes  Cro.  ^*  7"» 
httlband,  and  he  by  exprefs  words  releafed  the  annuity ;  but  ad-  buts!p.doei 
judged  after  divers  arguments,  that  the  releafe  cannot  extinguiih  not  appear 
this  annuity  to  the  wife,  it  being  for  her  life,  but  that  if  (he  fur- 
♦ives  (he  (hall  have  it.    JMoor  522.  pi.  689.  Pafch.  40  Eliz.  C.  B. 
Thompfon  v.  Butler. 

1 7.  Baron  may  releafe  a  legacy  left  to  the  wife  payable  1 8  Sowhete  tit 
months  after,  though  the  1 8  months  are  not  expired,  for  he  hath  JJJ^*J/J;^ 
an  intereft  in  it  before  the  time  of  payment  accrues.  Per  Montague  reverfon  ea- 
Ch.  J.  2  RoD.  Rep.  134.  Mich.  17  Jac.  B.  R.  Anon.  pedant  on  an 

eftate  for 
Cfe,  the  iwibaiid  mty  affign  it.    G.  £qu.  R.  S8.  Mich.  J  7 14.  Atkins  ▼.  Pawbury.  If  after 

releafe  of  the  legacy  by  the  baron,  he  and  his  wife  /net  in  eorirt  Cbrifiian  for  the  legacy,  the 
execnter  ihall  oot  have  prwbtbitmi,  becaufe  the  Vmporal  judges  cannot  meddle  with  the  legacy, 
Bdrby  confe^ocace  en  tbey  detennine  whether  the  releafe  will  extinguifh  it,  YelT.  173.  cites  it  as 
adjudged,  a9£li«.  ■■»5fl  where  a  legacy  of  1000/.  charged  upon  Unds,  was  given  to  a  feme  infant 
fjy^bleen  25  ye«rt  of  age,  who  marries,  and  after  atuins  that  ngc  ;  the  baron  during  tbe  minority  of 
tbe  feme,  aJde  mm  sfigmtu-nt  thereof  for  a  valuable  cottrtdemcion,  and  hdd  good,  notwithdanding  the 
c^aringeney  thet  tmn  wa<  with  regard  to  her  attaining  25.  But  were  it  not  in  ftri^cls  to  operaw  as 
ao  a04jninent,  yet  It  would  be  good  as  an  agreement,  cfpecia.iy  bting  for  a  valuable  confiderarion. 
Trla.  x-3f«  a  WtUitau*s  Rep.  6c3.  60S  .  U.  of  Chandos  vt  Taibob 

E  2,  18.  A. 
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18.  A,  promiftt  C-  that  If  flic  Woiild  marry  B.  t/he  Hdtwt  fup^ 
Jiciently  providifor  her  during  coverture^  then  he  'would  leave  her  100  A 
at  bis  death.  The  baron  cannot  releafe  thisf  diiring  tCf^tftxnUti 
by  releafe  of  all  a£iions  and  demands,  becaufe  it  is  executory,  and 
in  contingency ;  but  it  may  be  relieved  by  a  releafe  of  aUprmmfes. 
Arg.  a  Roll.  Rep.  162.  Fafch.  18  Jac.  cites  it  a»  adjudged,  and 
affirmed  in  error,  in  Mafon's  cafe. 

19.  It  was  agreed,  that  if  a  woman  do  convey  a  teafe  in  iruftfor 
her  ufcy  and  afierwards  marries^  that  in  fuch  cafe  it  lies  not  in  the 
power  of  the  hufband  to  difpofe  of  it ;  and  if  the  wife  die,  the 
hufband  fliall  not  have  it,  but  the  executor  of  the  wife ;  and  fo  it 
was  faid  it  was  refolved  in  chancery.  Mar.  45.  pi.  69.  Trin.  1  j 
Car.  in  Sir  John  St.  John's  cafe. 

20.  Leafes  were  devifed  to  the  defendant  by  his  eldeflf  brother, 
to  be  (old  for  feveral  purpofes  ;  and  amongft  others  in  tva&.i  that 
the  defendant  Jhould  pur  chafe  in  his  own  name  an  annuity  of  Sol.  per 
ann.for  the  life  of  the  plaintiffs  wfe^  and  pay  the  fame  to  her  and  her 
afftgns.  The  bill  was  to  inforce  the  payment  of  this  annuity. 
The  defendant  infilled  by  anfwer,  that  he  had  ^6n(lantly  paid  the 
annuity  to  the  plaintiflfs  wife,  (from  whom  the  plain fiff  lih)ed  apaft ) 
and  that  the  bill  was  againft  her  confent,  and  that  it  was  the  (n* 
tcnt  of  the  donor  to  be  for  her  only  benefit,  the  will  beings  that 
he  (hould  buy  in  his  own  name  the  annuity  in  truft  for  the  plain* 
tifPs  Wife  (who  is  the  defendant's  mother)  and  her  af&gns  j  and 
fo  infifled  that  the  plauitiff  not  inhabiting  with  her,  he  ought  not  to  be 
put  to  pay  the  annuity  to  him*  It  appeared  by  proofsi  that  the  caufe 
of  plaintiff* sfirfl  abfenttng  himfelffrom  his  wifiy  was  for  fear  (f  debts^ 
and  that  he  had  fwtce  foTicited  her  by  letters  to  cohabit,  bat  Jfie  refufed. 
The  mafter  of  the  rolls  declared,  that  in  this  cafe  the  hufband 
was  the  affigneeof  the  wife,  and  that  there  being  no  negative  words 
by  the  will  to  exclude  the  hufband  from  the  anmiity,  he  could  not 
exclude  him ;  and  fo  decreed  the  defendant  to  pay  all  the  arrears 
of  the  annuity  fince  the  bill  exhibited,  and  the  growing  annuity 
for  the  future,  to  the  plaintiff  the  hufband.  Chan.  Cafes  194* 
Hill.  22  &  23  Car.  2.  Dakins  v.  Berisford. 

21.  The  wife  having  efftgnedher  term  in  trufl  for  herfelf  beforo 
marruLge,  and  then  the  btt/bandy  without  the  fr^^^x  joining,  mort-^ 
gages  the  term.  The  hufband  died.  The  mortgagee  exhibits  hb 
bill  to  have  the  land  conveyed  to  him^  or  that  wey  fhould  re- 
deem ^  and  the  court  difmiiled  the  plaiatiiPs  bill)  for  finca 
c^iieen  Elizabeth's  time>  it  has  been  the  conflant  praftice  in  this 
court,  to  fet  afide  and  fruftrate  all  mcumbrances  and  a3s  of  the 
hufband  upon  the  truft  of  the  wife's  term,  and  that  he  fhall  neither 
charge  or  erant  it  away ;  and  it  is  the  common  way  of  providing 
jointures  lor  a  woman^  to  convey  a  term  in  truil  £oir  her  upon 
marriage,  that  it  may  be  out  of  the  power  and  reach  of  the  huf-^ 
band.  Neither  fhall  he  forfeit  it  by  oudawry  or  felony,  if  for 
jointure;  or  in  purfuance  of  articles  of  marriage,  or  being  the 
vife^s  term  it  is  afligned  before  bi  truft^  or  if  on  other  good  con* 

fidcvatioa 
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fiden^n  it  be  affigned.    2  Freem.  Rep.  138.  pi.  174.  Doyly  v.  «^n  ^ 
PerfaU,  cites  1  Inft.  351.  ^,j,i 

anoilicr  huibaady  who  made  a  jolntnre  on  her,  without  loy  agreement  that  her  firiljoiDtuti:  ihouli 
be  tbeieby  barred.  Ld.  C  Finch  decreed,,  chat  a  fale  by  the  alter  hulband  of  the  truiUterm  made  b/ 
the  former  hulbaod  was  not  good,  and  ihould  not  bind;  and  a  former  pi  ecedent  in  point  ihewn« 
Ciiaa.  Calet  307,  3od«  Pifch.  30  Car.  2.  Turner  v.  Bromfield.^— -^-But  after  award  on  an  ap«- 
peaJ  CD  the  hfoofe  of  lordi,  it  was  adjudged  that  the  faid  term  was  well  pafled  qway,  and  that  the  huf* 
band  might  difpofe  thereof^  and  m/Ld.  chancellor's  decree  was  thereupon  reverl'ed  i  but  it  was  agree4 
that  wbtte  a  term  is  affigoed  io  truft  for  a  feme,  by  the  privity  and  confent  of  her  huiband,  the  huC* 
bandy  witboot  doobt,  cannot  intermeddle  or  difpofoof  it.  Vern«  7<  pl>  $•  cites  Mich.  32  Car.  2* 
Sir  Edward  Turner *s  cafe.  S<  C  cited  as  decreed  In  the  houfc  of  lords,    that  the  hulband 

might  difpofe  of  the  truft  of  the  term ;  and  fays  the  Ld.  Chancellor  feemed  to  wonder  at  the  refolu- 
tion.  Vem.  i8.  pi.  10.  Mich.  168 1.  in  cafe  of  Pitt  v.  Hunt.  '  ■  ■  S.  C.  cited  accjrdiqfiy,  s 
Freem.  Rep.  78.  pi.  86.  in  cafe  of  Hunt  t.  Pitt,  S.  C«  ^      ^  ^ 

a2.  Sut  if  it  be  an  ajftgnment  afitr  marriage  by  the  iu/hand^  in  Chan.Cafw 
trujifor  the  luife,  that  is  voluntary,  and  fraudulent  againll  a  pur-  ^^car.a/ 
ehafer ;  and  tnus  wa«  the  great  chequer-chamber  caie.   2  Freem.  s.c.  in  tot!- 
Rep.  138.  pi.  174.  Doyly  v,  Perfall.  demve»bis. 

23.  If  a  feme  has  a  trufl  of  a  term  for  years^  and  marries,  the  »  Chan, 
bulband  may  alien  it ;  but  when  a  term  is  fettled  for  a  mainte-  p^^'j^^  ^ 
nance  or  jomture  for  the  wife,  it  is  otherwife  \  per  Ld.  Keeper  car.  3. 
Finch.    Qian.  Cafes,  266.  Mich.  27  Car.  2.  in  caie  of  Bullock  v.  Anon.s.  €• 

Knig*^  agreid/ 

where  it  It  tn  nature  of  a  jointttre*  «  Ibid.  1 14.  Trtn.  34  Car.  ft.  S.  C.  but  goei  upon  another 
|pint.<T-»  FiicPTl.  Rqt'  82.  pi.  88.  S.  C.  fc  S.  P.  admitted.  If  a  huAand  makes  a  leafe  for 

years  In  tpift  for  the  wife  voluntary*  and  he  felli  it»  this  may  bind  the  wife,  becaufe  of  the  fraud  j  per 
Finck.   C.  Cbaiy.  Cafes  308*  Pafch.  30  Car.  a.  In  cafe  of  Lady  Turner  ▼.  Bromfield.   ■  S.  P 

hy  Ld«  iCeepcr  Fin<:h.  Qian.  Cafes  225.  Mich.  25  Car.  2.  becaufe  it  ia  fraudulent  againft  puicha- 
Icrs  I  and  faid  that  this  was  the  great  exchequer-chamber  cafe. 

24.  Feme  file  pojfejfedof  a  term  for  years,  mortgaged  it  to  T.  for 
100 1.  and  afterwards,  a  day  or  %  before  marriage^  tijjigns  her  inte^* 
reflto  trupees  in  truft  fof  herfilf for  life ^  and  after  for  her  fin  byafor^* 
mer  hu/band^  and  then  marries  Z).  ^ho  nvas  a  witnefs  to  the  truftm 
deed.  D,  pays  oflF  the  mortgage,  and  takes  an  affignment,  «and 
|hen  furrenders  his  leafe  to  the  reverfioner,  and  takes  a  new  leafis 
for  the  fame  term,  and  dies.  The  court  held,  that  though  the 
eftate  in  law  ^z%  wholly  in  the  mortgageci  and  the  feme  con<* 
veyed  nothing  but  an  equity  in  truft,  yet  when  the  mortgagee  aj^ 

fgns  over  to  the  hufbandy  the  hufband  has  it  under  the  fame  equity 
as  the  mortgagee  had,  and  is  juft  in  his  place,  and  no  zQi  of  the 
huiband  can  bar  the  truftees  for  the  feme  and  her  children  of  their 
equity ;  and  decreed  the  new  leafe  to  be  afligned  over  to  the  feme 
or  her  truftees,  paying  to  the  hun>and's  executors  the  mortgage- 
money.     2  Freem.  Rep.  29.  pi,  32.  Hill,  1677.  Draper's  cafe. 

25^.  A  term  was  conveyed  on  marriage  in  trufl  for  the  wife,  by  Vem.7.  pi, 
way  of  jointure.     The  baron  afterwards  dies^  and  the  feme  marries  5*  Sir  Ed- 
a  2/  %ufband^    who  fettled  a  jointure  of   200  /.  a  year  on  her  5  ^*^'^  ^^J'' 
fybereas  the frft jointure  nvas  of  ^oo  L  a  year,)     The  %d  hufbavd  Irin.  3^ 
jM  the  nvif^s  jointure  made  by  the  firfl  hufband.     Ld,  Chancellor  y«r-».S.C, 
agreed,  that  if  the  hufband  make  a  leafe  for  years  in  truft  for  the  ««  w^'i^ 
wife  voluntary f  and  he  fells,  this  may  bind  the  wife,  becaufe  of  \etfed  m  tho 
the  firaud ;  but  where  a  truft  is  created  for  a  wife,  as  here  in  this  !***^^*  ®f 
c^e,  t>ona  fide^  the  hufliand  can  in  no-wife  bind  the  wife,  unlefg  ^^{^  ^ 

£  3  where 


46  SBtann  aim  f ctte« 

agreed  Ate    vh^rc  (h^  }s  examined^  as  in  a  fine,  or  .{a  t&ft  eourt,  ekfir 

vrhm  a       ^^j^  g^^ji  j^  ^1^]^  ^Q  provide  for  wife  or  children  ^  and  he  had  no 

arn^ned  in  regard  to  notice,  or  not,  to  the  purchafer,|  though  in  the  caafe]! 
tnxft  for  nor  to  the  ad  jointure  ;  and  decreed  for  the  plaintiff;  and  a  for- 
tSc°rivity  ^^^  precedent  in  point  was  flipwn,  Chan*  Cafes  308.  Pafch^ 
and^wnfent  30  Car,  2.  Turner  ¥•  Bromficld. 

of  the 

baron,  there  without  doubt  the  hufbind  cani^r  difpefe  of  it.  — — — »  S*  C*  cited  »  V^nu  271. 
in  pi.  255.  Trin  i€^z.  Tudor  ▼•  Samyne,  M^efe  the  4lrft  hoftand  tflig^ed  a  term  for  the  fepacate 
life  of  the  wife,  yet  the  difpofil  thereof  by  the  fecond  hoiband  was  h^^d  |ood|  thoujl^  he  made  a* 
brovigoQ  for  her* 

26.  Goedsy  which  tie  Jeme  has  as  wecutcr^  the  baron  may  di£« 
pofc  of>  as  well  as  goodswhich  ihe  has'in  her  own  right.  Jenk* 
79.  pK5l^. 

27.  A.  pSjftJfed  of  a  Urm^  dfvifes  it  $o  bis  ivlfifor  life^  rcmmnier 
to  his  childreti  unpreftrredi  and  fnaies  her  executriv*  A.  dies  ;'  yS# 
alfents  to  the  legacies  ^  afterwards  {he  takes  hu/bani :  he  fells  the 
term;  the  wife  dies;  the  children  unprefenred  enter;  their  entry 
is  congeable.    Jenk.  264*  pi.  66. 

C  47  ]  28.  A  hufband  may  rH^afe  eofts  adjudged  to  the  wife  in  fpiritual 
court,  uniefs  there  be  a  feparation  and  alimony  allowed,  i  Salk. 
115.  Qhamberlain  v.  Hewfon. 

29.  If  the  wife  bath  a  €hofe  en  aBion  in  her  ovm  rights  and  an 

a£lion  is  brought  by  the  hu(band  and  wife,  and  they  declare  ad 

*   damnym  ipforom,  and  they  get  judgment,  by  this  the  property  is 

altered ;  byt  otherwife  it  is,  if  the  chofe  en  aAion  be  en  outer 

4roiti  per  Wolt  Qh,  J.  Cuwh.  311.  HilU  6  W.  3.  B^  R,  in  cafe 

of  Curry  v.  Stephens., 

He  may  re-       30.  Where  a  right  or  duty  may  by  poffibility  accrue  tfl  the  ^ife 

wiA*^i#w  J«ri/7^  covevturcf  the  baron  may  releafe  it  \  otherwife  not ;  per 

•faniMtf^   Holt  Ch.  J.     I  Salt,  326.  HliU.  11  W.,  3,  B^  R.  in  c^fc  of  Gage 

tau's  eftate.  or  Grcv  vi  Afton. 

See  10  Mod.  ^ 

t 

i 

31.  A-  mad^  a  fettlcmei^t,  whereby  he  cieated  a  term  Jot 
years  in.tru/l  to  raife  400/,  a^piece  for  his  two  daughters,  and  one 
(pf  them  marries  B.  and  he  and  his  wife  brought  a  bill,  and  had 
a  decree  to  have.  the.  ^ooL  ra^ed  and  paid ;  byt  before  it  was  raifed^ 
B:  ^fg^  ^be  benefit  of  this  decree  to  one  J.  S.  in  truftyjwr  peyment 
^  his  debts,  and  made  him  executor ^  and  died,  leaving  his  wire  and 
pne  child  unprovided  (br^  The  creditors  brought  a  bill  to  have 
f he  benefit  of  ^he  faid  alignment  \  and  though  it  was  infiftcd  upon^ 
in  behalf  of  title  wife,  yi^t  there  was  a  difference  between  a  term 
^  trujl  to  raife  a  fum  pjf  ^onev  for  a  woman,  and  a  trufi  of  the. 
term  itfelf  for  a  woman,  yet  tne  mafter  of  the  rolls  held,  that 
this  was  a  term  fo|i  years,  and  not  a  fum  of  money,  and  there* 
for6  not  to  be  diftinguilhed  from  Sir  Edward  Turner's  case^ 
and  mud  decree  it,  (though  agamft  his  confcience)  tliat  therQ 
may  be  an  tuiiformity  <^  judgment;  Trizk  1703.  Ab.  £<}u.  Gafea^ 
j;8.  Walter  Y.  Saunders. 

3a.  A. 
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*32.  A.  ionfki  iht  Jiif^tu  9f  bis  perfinai  tJhaeU  his  dauglitcr,  ^""'^^J!' 
the  nolfe  of  J,  S.  fir  ier  /iparate  u/e,  and  main  her  executor.  J*5^^  ^^. 
It  hemg  devifcd  to  the  wife,  and  not  to  troftees ;  when  it 
ccnnes  to  her,  whether  it  belongs  to  the  huiband,  or  to  the  wife 
for  her  feparate  ufe  and  benefit,  the  court  referved  for  further 
confideration ;  but  the  huiband  having  given  a  note,  that  the 
wife  flunild  eajoy  a  mortgage*  part  of  Ac  faid  eftate,  it  was  held 
diat  ibe  was  well  intitled  both  to  the  principal  and  intereft. 
aVenu  659,  pi.  585.  Trim  1710.  Harvey  v.  Harvey, 

33.  A  man  by  his  will  gives  a  /egacy  of  300K  to  a  feme  covert  ^^  ^^^^^ 
mnibotti  tnailng  any  feparate  tn$ft  of  it  for  her  benefit^  and  this  %^^  Mith* 
legacy  was  made  payable  we  (f  a  reverfion  of  lands  expeElant  on  i  Geo.  1. 
an  ^aSe  for  life  \  the  hufband  fomctime  after  makes  an  affign-  ]J^^JJ5i%^ 
ment  of  this  legacy  to  truftees,  in  truft  for  the  benefit  of  his  pawbury^ 
c^dren,  and  after  by  his  will  takes  notice  again  of  the  fame  Ic-  s.  c.  and 
gacy,  and  devifes  it  in  like  manner  for  the  benefit  of  hb  children,  ^^,J^JS 
and  makes  his  wife  executrix,  and  dies;   the  eftate  for  life 

drops.  The  court  decreed,  that  as  the  hufband  had  made  a 
good  aifignmont  of  it  in  equity,  (though  as  a  cKofe  en  ac-* 
don  it  was  not  affignable  at  law)  that  fhe  fliould  be  anfwerable 
to  the  children.  Mich.  1714.  Abr.  Equ.  Cafes  45.  pi.  9.  Atkins 
V.  Dawbeney. 

34.  A  mortgage  in  fie  to  the  wife  die  hufband  alone  cannot  Chan.  Tttu 
difpoie  of,  and  therefore  if  the  hufband  without  her  joining,  X^'iZ.^vcd 
affigns  fuch  mortgage,  and  dies,  the  eflate,  which  is  ftill  in  the  per  u. 
wife,  will  carry  along  with  it  to  her  reprefentatives  the  money  ?^g"f 
due  thereon,  but  of  a  term  of  yearsy  or  the  tru^  of  a  term^  he  has  Burnet  v. 
the  abfolute  power  of,  and  may  difpofe  without  her  joining,  and  Kinaftoo. 
that  even  in  cafe  of  a  lunatic:  feme  married  while  in  committee^ s  T^'^"* 
hands f  and  though  the  cbattcery  %ad  laid  bands  on  her  eftate  to  fe-  $.  c.  cited 
Gilre  her  a  fettlement,  yet  the  dying  in  the  life  of  the  hufband,  by  Ld. 
though  no  fettlement  made,  and  he  having*  afBgned  it  in  her  life,  ^^^  ^^H^"* 
it  was  held  good}  per  Cowper  C.  Ch«  Free*  418,  Mich,  1715.  in  the  fame 
cafe  of  backer  v,  Windhaun.  dWcrfity. 

(F.  2)    la'  what  Cafes,  and  by  what  Ad,  Things 
veiled  in  Truftecs  for  the  Benefit  of  the  Feme, 
or  the  Produce  thereof,  fhall  become  the  Property 
'  ci  the  Baron. 

!•  TF  a  father  makes  a  lea/f  in  truft  fir  advancement  of  his  doughs 
-*  ier  who  marries,  the  hufband  may  clearly  difpofe  of  this; 

term,  and  no  remedy  at  the  common  law  for  it  ^  per  Williams 

7.  to  which  the  whole  court  agreed*    Bulft.  1 18.  Pafclu  9  Jac. 

obiter. 

a.  If  a  leqfe  be  made  to  the  hu/band  ta  the  ufe  ff  the  vnfe^  the 

hufband  may  fell  it  for  a  good  confideration }  per  Williams  J. 

Bttlft.  ii8.FafgL9  Jac. 

E  4  3*  A 
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S*C.dtsi  y.  A  Jfime  JXe eottveyed . te^s  to  frti^eeXf  and tfier  mdrtieiy.  i"^ 
^^'  ffic  received  the  rents,  and  bought  jewels  with  part,  and  fwirt 
flie  left  in  money,  and  died.  J.  S.  took  letters  of  adminiftration 
to  her,  and  the  ecd^aftical  court  iniifted  on  his  being  accountable^ 
and  putting  it  into  an  inventory ;  but  per  cur.  contra;  becaufe  they 
are  the  abfolute  property  of  J.  S»  but  things  in  a£^ion  he  Ihall 
have  as  adminiftrator,  and  Ih^  be  accountable  for  them ;  and 
hccaufe  p^  of  the  tmrney  heing  put  out  on  bonds  in  the  names  of. 
athers  totho  ufe  of  the  wfe^  the  fpiritual  court  would  have  the: 
buiband  account  for  it,  and  a  prohibition  being  moved  fbr^  the 
court  difiered  \  and  it  was  held  by  thofe  that  were  againft  grant-'. 
ing  the  prohibition,  that  the  monies  received  on  the  trt^  is  in  hw-, 
tie  moffey  of  tie  tru/lees^  and  that  the  wife  had  no  remedy  for  it 
but  in  a  court  of  equity,  and  fo  he  fliould  have  it  as  adminiftra* 
tor.  The  reafons  of  thofe  who  were  for  granting  a  prohibition. 
vere,  becaufe  the  trufi  was  executed  when  Jhe  bad  received  tb^ 
money  t  and  that  if  the  receipt  the  hujband  had  gained  property  therein 
Hf  huflnrnd^  and  therefore  fliould  not  be  accountable  for  it.  Mar« 
44^  pL  69.  Trin.  1$  Car.  Sir  John  St.  John's  cafe. 

4.  And  it  was  agreed,  that  if  the  trujlees  content  that. the  wife 
Jhall  receive  the  money^  (as  in  the  cafe  above  the  eontrary  doe& 
not  appear)  there  the  hu/band  might  gain  the  property  as  hit/baitd^ 
but  becaufe  the  court  conceived  diat  the  ecclefiaftical  court  had 
not  jurifdi^kion,  a  prohibition  was  granted.  Mar*  45*  TrL(U 
15  Car.  in  Sir  John  St  Johu'9  ca(e^ 


(G)    What  fhall  be  a  Di/popton. 


tr.  Cove-  .  [1  iF  the  baron  and  feme  recovers  a  term  in  a  writ  of  covenant^ 
T*JL  ^^^  *^  ^^•^  ^  **  \>2Son  the  feme  Jhall  hove  execution^ 


Bi 

10.  cues  -- ,  -    • 

S    C.  but      47  J*^"-  3'  ^*'  W 
S.  P^ci(ad>.  ^ 

ly  does  not  appear.  Br.  BaroD  and  FeaaCt  pi.  23.  cltei  S.  C.  bat  S.  P.  does  not  ezafflj  af.. 

pear.  *   ■  Floih.  Joinder  en  AAioni  pi.  25.  cites  S.  C.  but  S«  P.  does  not  exa^y  appear. 

If  the  wife        [2.  The  DMon  may  forfeit  the  land  of  the  feme.    7  H.  6.  4^ 
tf  r^    b.  and  this  fluU  bind  the  feme.] 

for  years,  and  ibe  baltand  »  outlawed  er  attvnted,  they  arc  |il^  in  law.    Co.  Utt^  351.  a.    , 

•  * 

Co.  Uti.  f  3.  So  if  it  be  extended  for  the  debt  of  the  hujjkatid^  lhi»  will  bind 

sfp.^nd    the  feme.    7  H.  6.  2.  b.]  *  "^ 

in  fuch  cafe  xbc  Aeriff  may  feU  the  ttnn  dnriog  kv  lUe^ 

Co.  Litu  [^.  If  a  lea/e  be  made  to  baron  and  feme  for  yearSy  the  baroii 

I?  P.**       cannot  devije  the  term,  for  the  feme  is  in  by  furvivorjhip^  befori 

the  devife  takes  eflFe£k.    Contra  2  H.  4.  19.  b.] 
*f'*^^eitt$       f^'  ^^  *^  ^^^^^^  hath  a  term  in  the  right  of  the  feme^  and  the 
s/a-l^  *?^  ^rflw/x  a  rent  out  thereof^  and  dicsj^  the  ^eme  IhaU  hold  it  dif-. 
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diarged;  fat  fiie  comes  faramuntihc  diarge.    •  7  H.  6.  i.  b*  cS^cni. 

f  9  H«  6.  5a.]  ,.  citci 

B.  C. (I)  pL  %.  S.  C.  t  Br.  Chirge,  pi.  I.  citM  S.  C«  &  S.  P.  accordingly. 

— — FiltJi.  Charge,  pi.  a.  cites  S.  C.  &  S.  P.  accQrdingly,  by  Pafton  and  Martin.         ■  Co.  titu 
^r.  a«  S.  P*  —  (I>  pU  ft.  S.  C. 

[6.  [&]  If  a  baTon.bc  poflcfled  of  a  term  in  the  right  of  the  ^fj'^^Jjy 
feme,  and  damages  are  recovered  againfi  him,  execution  cannot  be  ^'q[  ^^^ 
upon  the  term  of  the  feme:  for  (he  comes  paramount.  }  9  H.  6.  s.  P.  aoa 
5i.b.    Contraf7H.6.2.]  !!!:^-. 

Oiaige,  pL  2.  cites  S.  C.  bat  S.  P.  does  not  appear.         '  See  (1)  pi.  4.  %  Br.  Charge' 

pi.  41.  cites  S.  C.  but  S«  P.  does  not  appear.  — -  Fkah.  Charge^pl.  i.  cites  S.  C.  but  S.  P« 


[7.  But  othemvift  it  is  if  it  be  extended  thereupon,  or  upon  a  ^'*  Charge*. 
lipcogiuzaiice  in  the  life  of  the  baron.    9  H.  6.  52.  b.]  tlcihT 

S.  P.  doet 
not  appear.'    ■     Fitth.  Charge,  pi.  %.  cites  S«  C.  bat  S«  P«  does  not  appear 

[8.  If  for  the  debt  of  the  baron  a  term,  of  which  the  baron  is  ^''  Ch^^ 
poflefled  in  the  right  of  the  feme,  be  extended,  and  after  the  iaron  j^j."^ 
As,  the  feme  ihali  have  the  rejidue,  after  the  extent  incurred*  S.  C  bmc 

•-^-  Titsh.  Charge,  pU  x.  cites  S.  C.  butS.  P.  does  not  appear« 

[9.  If  the  baron  grants  the  herbage  or  vefture  of  this  land, 
which  he  holds  with  his  feme  for  years,  and  dies,  die  grantee 
fliall  hare  the  herbage  or  vefture,    9  H.  6.  52.] 

[10.  If  the  baron  grants  part  of  the  term,  of  which  he  is  pof-  S.  ^"S"^ 
lefled  in  the  right  of  the  feme,  and  dies,  the  feme  Ihall  have  the  Jj^^^ 
revtrjm ;  for  tnis  is  not  difpofed  of.    Perkins^  f.  854.  D.  9  £1.  it*(hJii  ooij 
064.  40.  admitted*  B  Co.  Lit.  46.  bO  JToTo?^ 

vas  gnnted.    Cro.  £.  33.  in  pi.  16.  Trin.  a6  Elia.  B.  R.  \  S.  C.  dted  Arg.  %  Le?« 

yw.     -S.  C.  dlKd  ia  a  nota.    a  Vern.  63.  at  the  end  of  pi.  55* 

[\  I.  iut  |f  the  baron  referves  a  rent  upon  the  grant,  (he  (hall  s.  P.  per 

not  luvc  it,  becaufe  (be  comes  paramount  the  reftrvation,    Co.  q^^  j-^, 

lit.  46.  b.  But  the  executor  of  the  baron  ihall  hare  the  rent,  pi.  5.  Par£ 

contra  PerUns,  fee.  834.]  34  »»»; 

B.  R.  Ill 
Koftos^s  cafe.       ■     For  die  tent  is  not  incident  to  the  reveriion,  becanfe  Ihe  was  no  party  to  the  Icafe. 
Gb.  litt.  46.  b.  S.  C.  cited  Aig.  %  Lev.  100.         ■  S.  P.  in  a  oota,  a  Vem.  63.  at  the  end 

^(^  55*  c^*^  ^^  ^^  4^«  ^* 

r  50  3 

[la.  If  the  baron  grants  the  lands  which  he  hath  in  leafe  in  The  wile 
the ,  ri^ht  of  the  feme,  enc^  part,  the  feme  fhall  have  this  IJjJ^J^. 
part  fi €xceptf4i  for  thi^  is  mt  djfp(fiid  oL    D.  9  EL  264.  4.  ad-'  edtothe 

initted.3  leverfion  or 

tcrin  Wnicli 
ftc  had  I  per  Birism  t  bnf  te  rnorter  fm  qmere  $  for  the  other  jnfHcei  delivered  no  oplnlom* 
Oo.  E«  279.  pL  5«  PaTcb*  34  Stts.  B.  R.  in  Loftua's  cafe.  _.  See  (C  •}•  Bltetan  f. 
Betth. 

[13.  If  the  baron,  poflefled  of  a  term  for  years  in  the  right  of  ^^  B. 
is  feaiCj  makes  a  leafe  for  part  rf  the  years  to  commence  after  his  5tSiJ*Vl' 

4^h^ 
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it  35  ERc.  diatlf  and  dies,  tbia  is  a.  good,  leafe  agakift  the  kmey  hat  fte 
^^*  {hall  have  the  rever/um^  and  not  the  executor  of  the  boran.  Pop-^ 
5.  c.  id-    ham's  Reports,  4.  adjudged.] 

jvdged  i  Wt 

reports  it  u  a  jomtenaacy  in  the  biron  tad  feme,  -i— ->  S.  C.  <Sei4  Mo«  395.  pK  514.  in  i  note 
there,  M  adjured  that  the  Icaft  wa>  good«  1  S#  C.  cited  bj  Gawdy  J.  as  adjud^  accordingly. 

»  ]Uy.  155.  a* 

[14.  If  a  feme,  pofieiled  of  a  term,  takes  hufband,  and  they 
grant  the  term  i^on  con£tion^  and  re^-enter  fw  the  condition  brcle^ 
the  feme  fhall  have  the  term  again.] 
jiab.  3*t1*  [15.  &  if  a  feme  pofiefied  of  a  term  takes  huiband,  and  Atf 
^  Radford  8"^^  ^^  ^^"^  '^P^  cmdHkny  if  their  executors  or  admini/lrators 
S*  cbttt  *  /0J  10  A  to^re-enter^  and  after  the  baron  pays  the  lo/.  this  is  not 
«vt  esaftiy  anj  difpofition,  but  they  ihall  be  pbiTefled  in  tiie  right  of  the 
Brownir*  ^^^'^9  ^i*  though  he  paid  the  money  to  redeem,  yet  pexhaps  he 
11^.  s'c.  received  the  money  when  it  was  mortgaged.  F«  12  Jac.  B.  be« 
bia  s.  P.     tween  Radford  and  Young,  per  curiam.1 

^et  IN^  jyptai.        Sec  {fi)  j/L  ix«  S.  C. 

r  ■^■'  "^      Q^^*  If  a  baron  poflefled  of  a  term  in  the  right  of  his  wife^ 

Fo*-  345'    grants  it  /^  J^  S.  if  be  lives  Jo  long,  and  dies,  the  feme  (hat!  have 

Uii-v—  li/-  this  poffibility  of  a  rtwrfi/ony  if  J,  «S.  dies  within  the  term,  and 

not  ti^  executors  of  the  baron.    Pafch.  la  Jac.  B«  per  tw^ 

juftices.] 

[17.  If  a  baron  poflefled  of  a  term  in  the  right  of  his  feme^ 

grants  it  over  t^on  condition  that  the  grantee  fhm  pasf  loJ*  to  hi^ 

enecutors,  the  hron  dies,  the  condition  is  broke,  the  executors  of  die 

baron  enter,  the  feme  (hall  not  have  the  term  i  for  ^is  was  si 

difpoCtion  of  the  term,  all  the  intereft  being  granted  over.    Cq% 

Lit.  4(^.b. 

EflO«  ^<^        [i8.  If  baron  and  feme  are  ejeBed  of  a  term  in  the  light  ol" 

If  c.^ukd''  ^^  feme,  and  the  baron  recovers  in  an  ejeSnunt  brought  by  hin^ 

byCokcCh.  in  his  ov/n  name  only,  this  is  an  alteration  of  the,  term,  and  vefts 

J.  tbeftme  !( in  the barosu    Co.  Lit  46*  b.] 


it  after  the  deatii  «f  the.  b«Mi.  i-^-^  3  B«Iff.  164.  S.  P.  by  Coks  Cb«  J.  and  fays  thattht  kniban^ 
after  iucb  lecowoy,  ihall  ha««  U  ia  &ttt  fM. 

19.  If  a  feme  executrix  takes  baron,  and  the  barmreUafes  to  thf 
creditor  all  anions  generally,  this  extends  to  all  Ids  proper  adionsy 
and  to  the  anions  which  the  feme  has  of  her  own,  or  as  execu^ 
trix.    Br.  Baron  and  Feme,  pi.  80.  cites  39  H.  6.  15. 

20*  A  relettfe  br  the  hufband  of  all  demands,  will  teleaie  a  debt 
due  to  the  w&^  becaufe  the  huibaad  mily  could  demand  It.  But 
a  leleafe  ef  alt.  aSions  will  not  xeleafe  iu  Mg*  w  Moi^  165% 
cites  21  H.  7.  29.  b. 

21.  If  a  boron  hasa  term  In  right  of  his  wife,  and  be  i$  s^ 

X$i  1    kauei  or  attainted,  they  ar»  gifts  in  law.    Co.  Litt»  351.  a. 

Dai.  s«.  22.  If  baron  has  a  term  in  right  of  the  vrife  as  executor,'  and 

ti^liui^  be  ^purchafes  the  reveifon,  the  term  b  extui^  afr  to  the  feme,  if 

li^r^  (he  furviTCS}  butia  rcffcd  of  ail  .ftxangns.  fti^  (hall  owke  a$:« 
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«A  which  dcftroyi  tfat  ttna,  vi««  tbt  pnrdiaiA*  Bat  tmtm^ryh^^itb  him  ht  reveffion  does  not  ou 
tii^iih  the  term  J  for  the  buiband  has  not  thcsehy  d»ae  w  tSt  to  deihoy  the  termj  but  the  iBir« 
gijfe  Ufi^siatf  /«■!$  per  Maswood  J.  Godh*  2*  pi.  a*  Pafch*  17  SUx.  C.  B* 

a  J.  Leffii  for  years  a/pgned  the  term  to  tie  tvifi  jT^^'  ^'^  <^ 
a  ftranger  i  and  afterwards  the  lejfot  bargained  ana  Jbld  the  land 
fir  money  by  deed  inrollid^  T)xt  Jlranger  diedi  the  wife  claimed 
to  have  the  refidue  of  the  term  not  expired.  Whether  by  bar- 
sain  and  fale  the  term  of  the  wife  was  e3itin£l  or  not,  was 
tne  queftion  :  it  was  faid  it  was  not ;  but  contrary  if  the  huf- 
band  had  made  a  feoff nunt  in  fee.  The  cafe  was  not  refolved« 
Mo  171.  pi.  304.  Mich.  26  &  ay  Eliz.  Anon. 

24.    Hufband  and    wife^  jointenants    during   the   coverture  Poph.4.pI. 
for  fixty  yearf.     The  hufband  let  all  the  lands  for  70  yearsy  to  begin  |'  cl*  that 
immediately  tfter  his  death^  and  died ;  the  wife  JUrvived,    It  was  the  leafe 
adjudged  a  good  leafe ;  for  there  is  a  good  term  created  in  inte-  ^>ii  ^]^^ 
Tcft,  though  not  in  poffeflioni  and  the  hufband  having  an  inte-  ^JJI^h  m' 
reft  to  difpofe  of  in  his  life,  he  might  difpofe  of  all  his  tenuj  and  the  grant 

it  fhould  bind  the  wife.  Cro.  E.  287.  pi.  2.  Mich.  34  &  35  Eliz.  ;•  >/• 

B.  R.  •  Grute  v.  Locroft.  ^*t>-.  57-^ 

M  a^dted  acconfisfty.  *  S.  C.  cited  x  Rep.  155.  a.  ts  of  ademiie 

$»  70  yean  by  one  that  |ud  a.  leaft  for  90  year^  and  that  the  grant  was  good  j  but  nothing  faid 
of  iti  being  aade  by  the  baron»  but  that  the  leale  was  made  to  the  baron  and  feme  \  and  that 
ti^  fea(<m  why  it  was  good  was  becaofe  he  dfemired  all  his  land,  habend*  after  the  death  of  tl« 
leflbr  for  70  years ;  fo  diat  there  was  fofficient  certainty.  But  had  he  granted  fo  much  of  his  term 
•t  ihonU  be  ancar  at  the  time  of  his  death,  this  would  be  uncertain,  and  not  good ;  and  this  diTerfity 
pot  by  Gaudy  J«  was  agned  b^  Popham  and  the  whole  court.  —  Mo.  39  S*  P^*  5 14*  cites  S.C. 
Chat  the  baron  and  feme  were  jointeoahu  fSr  99  years,  if  they  or  either  of  them  flioold  fo  long  Itre* 

that  the  baron  demifed  the  land  for  70  years,  to  commence  afVer  his  doathj  and  dWd,  Ufiog  t^ 

}  aad  adjadged'a  good  kafe  againft  the  leme  who  furvived. 


25.  Leafe  was  made  to  baron  andfime  for  years,  who  enter; 
the  lejfor  afterwards  infeoffs  the  barony  who  died  feifed.  .  The  feme 
firvhjesj  and  claims  the  term,  and  betwixt  the  feme  and  the;  heir 
of  the  baron,  the  debate  was  whether  the  term  was  extinguifh* 
cd }  and  it  was  held  per  totam  curiam,  that  by  the  acceptance 
pf  Uie  feoffment,  the  baron  hath  furrendered  die  term,  and  it  is 
extinguifhed.  But  if  the  conveyance  had  been  by  bargain  and  file 
pirolledf  or  by  fine^  it  bad  been  otherwife ;  and  it  was  adjudged  for 
^  plaintiff.  Cro.  £.912.  pi.  24.  Mich.  43  &  45  Eliz.  Downing 
f •  Seymour. 

26.  The  baron  had  a  term  in  right  of  his  wife*  and  only  »  !«•  '*• 
^ek  a  covenant  fir  further  affitranety  and  it  was  adjudged  that  that  LevetTis* 
altered  the  property.    Cited  Vern.  R.  396.  pi.  366.  Pafch.  x686.  not  s.  P.^ 
t»  tiie  cafe  gf  Nordon  v.  Lcvctt.  *  ^''.'^!: 

••  ^.  IS  not 
S.  P.— «->Freem.  Rep.  441.  pL  398.  S.  C.  is  not  S.  P. 

ty-  If  baroQ  fgranif  a  rent^argeout  of  a  term  which  he  has  t  Co.  Uu 
io  right  of  his  wife>  that  does  not  alter  the  property  $  but  if  ^^^' 
he  makes  a  demife  rf  the  term  it&lfi  though  but  for  a  fortnight, 
Iktt  will  alter  i;^  popertv.    Arg.  Y^m.  396.  in  pi.  366.  Fafch^ 

%Z<  BaroQ 


28.  Baron  qffigm  to  trufins  goods  wUcb'  bis  nvife  SaSf  as  ^ifett'* 
trix,  in  truft  for  fuch  ufes  as  he  by  deed  or  will*  ihould  appoint* 
This  alters  the  property  of  the  eftate.  s  Vem.  287.  pL  275* 
Pafch.  1693-    Aflificld  ▼.  Alhficld. 

•  29.  A  difpofition  by  the  hulband  By  will  bf  a  mortgage  of 
the  wife's,  b  not  good;  for  the  intqreft  he  had  is  fpent,  apd 
flie  Is  in  "by  furvivorflup  before  the  will  can  take  ylace.  Argt 
Ch.  Prcc.  120,  Trim  1709,  in  cafe  of  Burnett  v.  Kinafton. 
The  nvxfe  30.  A  portion  was  fecured  tj  a  mortgage  in  fee*  The  baron  af- 
*^  '^^''*  ter -marriage  ajjlgns  his  intere/l  to  trufiees,  and  by  articles  the  mo-* 
2tSe8  *tnd  ^cy  was  to  be  called  in  to  purchafe  lagid  to  th^  ufe  of  hufband 
Ibon  after  and  Wife,  and  their  iffue ;  remainder  in  fee  to  ^c  hufband  i 
^^^*  the  hufband  died.  Per  cur.  the  baron  had  not  abfolutc  power 
decreed  for  over  the  mortgage,  but  being  as  a  cbofe  en  (tHionj,  he  had  only  a 
the  adminU  right  to  reducc  it  into  a  poflelEoni  and  not  having  fo  done  in  hiK 
^S  non  Juctime,  his  aflignec  ftood  but  in  his  place,  and  ^ould  only  have 
of  die  wife,  the  baron's  power,  which  was  to  reduce  it  into  pojfejfton  in  his  Rfe^, 
Ch.  Prcc.  time\  and  not  having  fo  done,  it  furvived  to  the  wife  notwith-.. 
Us!  c.^*  ftanding  the  articles,  and  mufl  go  to  her  adminifttator,  %  Vcm^ 
etcd  Atf.    401.  pi.  371.  Mich.  1700.  Burnet  v.  Kinaftoiu 

C  Equ. 

Kep.  7Z.  &  ibid.  lox.  bj  the  lord  chaiiee]]or»  Trin.  1  Geo.'i  1  S«  C.  cited  Ar|^.  %  Vem.  502^, 
in  pi.  451.     t        S.  C.  cited  by  Mr.  Vexvoa,  Chan.  Piec.  416.  *  Fieem.  Rep.  239.  pl^ 

310.  S*  C.  and  the  lord  keeper  being  of  opmioq^  t^TiX  the  property  of  the  money  was  not  altered 
%y  the  coycnantf  the  bill  was  difmiiTed.  _  $.  C.  cited  Arg.  Chan.  Free.  419.  anl  ibid. 
418.  by  Ld.  C.  Cowper.  C.  Equ.  Rep.  jox*  &•  C,  ate4  Arg.  an4  i^d*  lo^.  by  tb^ 

lord  chioceUor. 

31.  The  wife  had  a  term^  the  baron  made  an  under  leafe 
for  ten  jears^  and  upon  borrowing  money  of  leffee^  covenanted  tOi 
grant  him  another  leafe  after  the  end  (f  the  ten  years^  and  to  con-* 
tinue  during  the  time  he  had  any  right,  but  died  before  he  made 
fuch  leaie^  it  was  decreed  to  be  a  gopd  difpolition  of  hU  tenu 
in  equity.  9  Mod.  42  Trin.  ^  Geo.  i^  Steed  y.  Cragh  a( 
the  Rolls, 


(H)    What  Things  the  Baron  fliall  have  after  tho  \ 

Death  of  the  Feme. 

+  r .  N.  B.  [  I .  J  F  a  feme  having  a  rent  for  life  takes  baron  and  dies,  the  baA 
S^p/^*^  *-  ron  (hall  have  ikt  arrearages  incurred  during  the  coverture^ 
caufe  it       t  10  H.  6.  1 1»  12.  Co.  4.  Ognel.  51.3 

vms  a  duty 

in  him  during  the  marriage,  and  the  Engllfh  edition  cites  S.  C.  ■  Co.  Lit.  162.  U  in  tbs 

end  of  the  explanation  of  the  ftatute  of  3sH.  S.  cap.  37.  Co.  Lit.  351.  a.  S.  P.  An 

cMtuity  was  granted,  to  a  femi  Jolt  for  life,  who  afterwards  married ;  arrean  tncory  and  the  wife  dies, 
whereby  the  annuity  determines;  adjadged,  that  the  hu(band  ihaU  have  an  a^ion  of  debt  at  the  com* 
mon  law,  becaufe  an  annuity  ii  moce  tbaa  a  tbins  in  adiony  and  nay  be  grantad  ovtr.  Oww  3^  PaCch^ 
a6  XUz.  anon* 

Co.Lit.i6t.      ^2.  But  by  the  common  law,  he  (hall  not  have  the  arrears  in^ 
^^"*  *"    €urredheforc  the  coverture.    Co.  4»  Ognel  51*]  * 


t3.  Bui  tibis  is  aided  by  3a  Hen-  8.  Co.  4,  Ognel  5!.}  ^o^«*- 

9^1.  b.<— See  die  czpofitkm  of  this  flatutie,  39  H«  2.  cap.  37.  U  ^»  itt  ^t.  Rtut  (S.  b) 
*JL  544. 

[4.  If  a  yJiw  ka/es  for  years,  rendering  rent,  and  after  taker  Set  (h.  #> 
hujhand  and  dits\  the  baron  fliall  have  the  arrearages  incurred  ^*  ''^-^ 
during  the  coverture.     10  H.  6.  11.] 

[5.    If  «  feme  feigmorefs  takes  baron ^  the  rent  incurs^  and  hath 
iflue  and  dies,  by  which  the  baron  is  tenant  by  the  curtefy  of  the  * 
feigniory,  ht  Jbail  haw  the  faid  arrears  incurred  4uring  the  co-* 
verture.     Kell.  incerti  temporis  118.  b.]  .    C  53  1 

f6.  If  baron  and  feme,  in  the  right  of  the  feme,  be  feifed  of  ^^  ^«- 
;m  advonvfon^  and  the  church  becomes  void^  and  after  the  feme  dies,  }^^^  ^rfe  te 
yet  the  baron  (hail  prefent  to  this  churchy  for  this  cannot  be  may  have  1 
granted  over,  yet  it  is  not  merely  a  thing  in  aSion^    Co.  Lit.  ^^  W^"^ 

«I20.J  owniumf^i- 

35  lose 
hold.  Bot  if  the  chorch  had  fallen  void  before  the  marriage^  it  was  merely  ui  tCTion  before  ifie 

fBumge^  and  therefore  the  hufliand  ihould  not. have  it  although  he  furvlve  her*  Co.  Litt.  35 x.  ^ 
■  B,  aad  bis  loift  hrourbt  a  qwire  tmped'it  againfl  H.  and  made  title  to  prefent  to  the  church  mi 

the  right  of  hit  wife,  and  aner  the  iiTue  joined,  and  before  tbe  venire  faciat  tbt  wife  tUci  \  and  the 
plaintiff  (hewed,  that  bimjdf  bad  took  oat  a  venire  facias  in  bis  jtwn.namt\  and  Wincbv  wai  «f 
•phiioa  that  the  writ  was  not  abated,  becaufe  this  was  a  chattel  refted  in  the  httfl>and  duria^  the  lifs 
9f  the  wift.    Winch.  73.  Pofch-  zs  Jac.  C.  &,  Blunt  &  il*  ▼•  Hiitchjilfoii* 

[7.    But  if  a  man  be   bound  to   a  feme   coyert,  and   (be 
dies,    the    baron  Jball  not    have  this   offligation   vaithoi^t  admini^ 
^ration  purcbafedf  becaufe   it   is   a  thing  in   a^ion*     Co.   JAu 
lac] 

[S.  If  the  baron  be  poflcfled   of   a  leafe  for  years^  of  land,,  •Haiwfiett^t 
in  the  right  of  .the  feme,  and  after  the  feme  dies,  the  intereft  of  cf^SuT 
the  leafe  is  prefently,  by  law,  vefted  in  the  hufband,  and  he  (hall  Rcf .  ft34» 
have  it,  and  not  the  adminiftrator  of  the  feme.     *  D.   8  Eliz.  S.  P*  ui 
251.  90.  per  q^riam  adjudged,  Com.  Wrottesly  and  Adams,  ^'Geanu' 
192.  b.  Curia  b.  Co.  Lit.  46.  b.]  'mtbeeK. 

[9.  So  if  the  baron  be  poflefl'ed  of  a  iwird  in  the  right 'of  th<5  chequer « 
feme,  and  the  feme  dies,  tbe  intereft  of  the  ward  is  caft  upon  ^^c  of  ** 
the  huiband,  and  he  (hall  have  it  without  taking  out  admini-  BaawdlA 
aration.]  f  »•   ^ 

^  '  RuffeHft 

al*  ■  Vaogh.   tS5*  Vaughan  Ch.  J.  cit«9  S.  C.  vie.  a  cof^holder  in  fee  furtenders  to  dw 

lord,  ad  iocrntion^m  that  the'  lotd  Hionld  gr?.nt  it  bade  to  him  for  term  of  life,  the  remainder  tft 
his  wife,  tin  his  fon  conies  to  twenty -one,  renaaiader  to  the  foa  in  tvl,  remainder  to  the  wife 
for  life.  The  huihaod  died  ^  the  lord  at  his  court  granted  the  land  to.  the  wife  t'iU  the  fsn't 
fall  age ;  the  remainders  ut  fupra.  Thr  wife  marries,  and  dies  inteflate ;  tbe  hufband  held  ia 
dM  bnd ;  the  wife^s  admlniiiratnr,  'and  to  whom  the  lord  had  granted  the  land,  daring  the 
minority  of  the  ion,  eaters  upon  the  hulband.  J  hit  entry  was  adjudged  unlawful,  becaufe  it  waa 
the  wite*s  term  {  but  otheru'ili:  it  had  bcen»  If  the  wife  had  been  but  a  guardian^  or  next  frleod 
«f  this  land. 

fio.  The  lame  law  is  of  the  fvard  of  landJ]  Chattels  rt^^ 

*"  -^  -*  as  leafei  for 

Tean,  waxdflitps,  A;",  are  not  givrn  to  the  hufband  abfolutety  (as  all  clattth  perfcnal  arc)  by  the 
iater-nurriage,  but  cond'.t'ionalW,  if  the  hufbsnd  happens  to  furvive  her,  and  hit  \\m  power  to  alien 
them  at  hi*  plc^iuic;  hut  in  die  mean  time  die  huiband  is  poirelfcd  of  the  chattel*  reals  in  her 
right.     Co.  Litt.  ^99.  bk  joo.  All  chattc's  fcrfonl  in  f';lf'Jjion    in  ht-r  cwn  right  ate  given 

fo  tbe  liulband   abfolutc!}   by   the  marriigc,   whether  the  huibiuJ  rarvivss  the  wife  or  not.     Co. 
2{i.  b. 

CUftrft 


I 

Cbi^tuU  nat  confi^Bof  fieidf  Ift  aAioBy  the  Jkiiib«id  fliaif  not  htte  bf  tU  3kiter-«Dama|e» 
lie  rt€&otr$  them  in  the  lift  of  the  viftf  albeit  be  furrive  the  mh,  »  i  writ  of  right  of  vomrdf  i  va^ 
lire  MMr/f«fif,  tfirftiture  rf  warriags^  and  the  lUce,  wbenuftto  tbe  wife  wu  iotided  Mwe^  aflav« 
iui(e.    Co.  Litt.  351.  a. 

But  ehatieh  rtf/bciDf  ff  tf  svnre/  nMtvrt,  tiz*  /iir/^  nf^^femf  and  fartty  in  aSiw  Vfhkh  happen 
dnrbtg  tht  Av^/nnr^  the  bulband  fhdA  have  by  the  wter-aMrriaga  if  lie  furvave  bk  wife,  albcu  be 
fcduces  the»  not  into  pofleffion  in  her  llfe-time  }  bet  ifitbe  wife  furmes  him,  fhe  ihaU  bare  themv 
Jb  if  the  hulbagid  be  fdfed  of  tent-fifvieet  ctnrge,  or  Je€k,  in  the  right  of  hit  wife,  and  the  rent 
becomei  dne,  daring  the  coverture  the  wife  dies,  the  buiband  Aall  have  the  arrearages;  bat  if  the 
wife  furvive  the  biiibaftd»  ibe  4baU  have  tbcifa,  aad  not  the  exeeutoit  of  the  buiband.  Co*  Litt* 
351.1. 


^^R  JfoJi*  [11.  If  a  famfe  p6SkBci  of  a  fnr/e  for  years  takes  liufband,  and 
v!  Yoong,  ^^  j^^  ''•  ^  grant  of  the  term  t/ffon  cmtUthfty  that  if  ihey^  their 
S.  C.  ad.'  eteeeutws^  or  Mmin^batorSj  pdy  10/.  hj  Jucb  a  daj^  it  mall  be 
^^^^J:""^  lawful  for  tliem  to  r^-tntery  and  after  the  feme  £es^  and  the  haron 
S-cTadjudg-  pay  the  10/.  and  enters^  and  dies,  his  executors  (hall  have  the 
cd accord-  teffli^  and  not  the  adtnintftfator  of  the  feme;  becaufe  the  inte- 
A^xicTl.  '^  of  the  term  funrived  to  the  hulband.  Pafch.  12  Jac.  B.  be- 
9iS5.'b^c£/  jtween  Toumg  akd  Radf orp,  adjudged.  Hob.  Reports  4.] 

S9  EUz.  C. 

B.  Anon,  citct  oo  Slis.  on  a  fpecial  verdld  befbre  Popham  Ch.  J.  but  the  fame  was  not  re(blved*«« 

(G)i5.  S.C. 

^  ^^  ^  [12.  If  the  baron  be  poflefled  of  a  tuard  in  the  right  of  tho 
•FoL  346.  fcme^  as  {*)  gttardian  in  ficagef  and  the  feme  dies,  the  baron 
1_  —I-  _■  ihall  not  have  it;  for  it  belongs  to  the procheih amy.     D.  8  £1.  aji. 

90.  Com.  fi94.  Os6uRN  agaikst  Caeden  and  Joye.  J 
Oro.E.466.       [jj.  If  a  terfh  for  years  be  granted  in  trufi  to  the  ufe  of  a  feme 
HmltS  11*  etfwrt^  the  baron  flitU  not  have  this  truft  after  the  death  of  the- 
]i<.  B.  R.    feme*    Pafch.  xo  Jac.  B.  per  Cokcj  to  be  adjudged  in  Waters 

Wytbwnt.*  KOtJSE*S  CASE.] 

S.  C«  the  defendant  took  adminiilratiott  of  the  pUin6flr*s  Wife>  goods,  and  the  plalnti^'  fued  the  de- 
fendant in  cbtncery  to  have  tUs  term  |  bet  it  wet  there  decreed,  by  advice  <xF  all  the  jefticts  et 
iEngltad,  that  neither  the  tend  nor  the  tife  thereof  appertained  to  the  pleintilF.— — .—Totb.  155* 

S.  C.  Md  accordingly — -Co.  Litt.  351.  a.  S.  P.  and  cites  S«  C.  refolvedby  the  juAicesj  for  it 

confined  t&  privity.-— Poph.  106.  AtTHva  Johmson's  casb,  S.  C.  reports  the  term  granted  bf 

ber  fbtmer  hufband  to  her  two  brothers  in  truft  for  hcr>  wd  adjiidged  for  her  brothers  the  admini« 
ftratots  agamff  her  fecond  hulband.-. — 4  Inft.  87.  cites  S.  C.  as  reAcred  by  the  chancery  te  the 
ju4|es«  end  by  them  refolved  accordingly.— S.  P.  agreed  accordingly,  M<r.  45.  pi.  69.  Trin.  15  Car. 
in  M.  John*^  cafe.— S.  C.  cited  accordingly  AU.  i  j.  Trin.  %%  Car.  B.  R.  bot  Roll  laid>  that  it  had 
bfta  fiaoe  refohedy  that  the  buiband  ibould  bave  it  m  that  cafe. 

14.  If  tenant  in  do%uer  takesaficond  taron^  and  they  two  leafe  the 
land  which  Jbe  had  to  her  dower  of  the  dowment  of  her  iirft  baron 
foryears^  rendering  rent j  and  dies,  the  fecond  baron  {hall  have  that 
which  was  arrear  in  the  time  of  the  wife,  and  not  the  heir  j  for  he 
is  a  ftranger  to  the  leafe^  and  by  the  death  of  the  tenant  in  dower 
Ae  leafe  is  void.    Br.  Rents«  pi.  10.  cites  14  H.  6.  26* 

T5.  If  baron  be  poflefled  of  a  term  for  20  years  in  right  of  his 
wife,  and  he  mates  a  leak  for  10  years,  rendering  rent  to  him,  hit  exe^ 
cutors,  and  ajftgns,  and  dies,  tliottgh  the  wife  furvives,  flie  (hall 
not  have  the  rent,  becaufe  ihe  comes  in  paramount  the  leaie.  4  Le. 
185.  pi.  285.  Mich.  2^  Eliz.  cites  it  as  refolved  by  Popham  Qi.  J» 
on  a  fpecial  vepdift  in  the  tounty  of  Somerfet^  20  £liz»  Andn. 

1 1  16^ A 


%6^  A  tftfiiflnftforyiairjiot  a  wife  do^tHM^  after  tbe  wife's  ifafeme 
death,  go  to  the  hiOband  in  equity,  as  it  was  refolve«U    Jenk.  ^^^*^^ 

24;*  IB  pi.  30.  tnift,  an4 

'•fter  takes 
Enibsad,  ao^  dies,  tlie  idanniftratar  of  tbe  feme  ikaH  bave  tliifl  tenn.  Lane  X13.  cited  by  Taft« 
fieM  as  dccreei  hichaiicetyy  with  tke  oj^nion  of  tbe  judges  in  Denoy'a  cafc.  ■  ■  If  a  man  marriea  a 
fenc  who  U  the  cefty  que  tnift  of  a  term,  if'ibe  dies  i£t  truft  vfiW  aot  fontive  u  tbe  bulband,  buc 
ftaXI  go  to  the  exentor  or  adminiftrator  of  the  wife^  aad  this  wm  faid  to  be  Wiibam't  cafe^  an4 
that  IS  tbe  diiference  where  the  wife  has  an  eftate  in  law  in  a  tcnn^  tod  where  fre  hu  only  a  trulU 
%  Fitem*  Rep.  ^.  pi.  70.  Mkh.  x^So*  Hoat  r.  Baker. 

1 7* .  STuw  femes  joifitmanfi  ^fa  Udfefor  jears^  one  of  them  tdk^ 
hii(band  and  dies,  yet  the  term  fhall  iurvive }  for  though  all  chat* 
tel$  real  are  giyen  to  thehttfi>and  if  he  furvive,  yet  the  furvivor  be* 
tveen  jointenants  is  the  elder  title,  and  after  the  marriage  the 
fane  condnved  Icde  poflefled ;  for  if  die  hulband  die  the  wife  ihall 
have  iC|  and  not  the  executors  of  the  hufl>and »  biit  etherwife  of 
perfoaal  goods.    Co^Litt.  185.  bu 

18.  VLiLfemefol£bep(ffe£edifachifttMr€jf  atid  he  hereof  i£^  O.  E^.  ^ 
p(ffeffeiy  and  then  takes  hufband,  and  the  wife  dies,  andthehnf-  ]^n>«234-«i 
band  funrives,  this  rieht  is  not  only  given  to  the  hufband  by  the  g^J!s.p. 
inter-marriage,  bat  the  executors  or  adminiftrators  of  the  wife  to  the  er^ 
Ihall  have  ki  ib  it  is  if  the  wife  have  but  a/g^A//.    Of.  Uxu  f^^X 

35^-  ^-  cafeof  Bwi* 

wti  ft  ar  H 

ftvfle!  k  ^y  ind  cites  S*  C* 

19*  If  the  wife  be  poflefled  ci  chattels  real  in  etutar  dmty  as  exe>^ 
eutrix  or  gdmimftratrix,  or  as  guardian  in  focage,  &e»  and  (he  in- 
ter-marriea,  the  law  makes  no  gift  of  them  to  the  hufband,  altho?  ' 

he  furvived  her.     Co.  Litt.  351.3. 

20.  If  a  vmnan  grants  a  tenn  to  her  own  ufe^  and  takes  hufband,      [  55-  } 
and  dies,  the  hufband  furvivin?  ifaall  not  have  diis  truft,  but  the 
executors  or  adminiftrators  of  the  wife ;  for  it  confi/ls  in  privity,  and 

fc  it  has  been  refolved  by  the  juftices.     Co.  Litt.  35 1.  a. 

21.  If  hufband  dies  before  he  feifes  an  ^ro^  which  happened  in  a 
manor  of  the  feme's^  fhe  fhall  have  it  \  becaufe  there  is  no  pro- 
perty before  feifure.     Co.  Litt  354.  b.  (m) 

22.  Goods  which  a  feme  has  as  executrix  remain  in  atid  to  Or  unUfi 
her  if  her  bulband  die,  and  if  ihe  herfelf  die  her  hufband  (ball  not  fone  mers* 
have  them,  unlefshebe  his  wife's  executor,  and  fo  executor  to  the  2^^*'/^'^^ 
firft  teftator;  for  they  were  hers  in  auter  droit,  viz.  as  fhe  repre-  Wcat.Oi& 
fcntcd  thcperfonofthcteftator.     Went.  OflT.  Ex.  86,  87.  E<.  106, 

23.  A  ioiw/ was  given  to  a  ftine  folcy  ivho  takes  baron,  and  dies^  ^'^'j^i^j^ 
J.  S.  took  out  letters  of  adminiftratlon  to  the  feme,  and  brought  ,,  the^lifl 
an  a£tion  of  debt  upon  this  bond ;  the  obligor  pleaded,  that  by  the  dkmfiim 
marriage  the  debt  became  due  to  the  baron.     But  the  court  faid,  '^^u^/JJni 
that  it  did  not  j  for  it  was  a  thing  in  aftion,  and  therefore  the  plea  by\irt^  ol 
is  not  good.     Sty.  205.  Hill.  1649.  ^'  R*  Cowley  v.  Loclon.  ^^  inter- 

marriage,  jf 
f^  Meghcftre  tbty  art  recfrvtrtiy  ba(  hsr  adm'nlilrator  will  be  intUled  to  them»  which  may  be  tbe  bal« 
bandy  but  then  he  hat  a  right  only  as  ictm'n'Kfraror,  and  the  rcafon  is,  becaufe  fui.h  debts,  before  Yhcf 
ate  lecoverady  ara  only  r^/rj  tn  a&m  AgrceJ.  3  iModt  i86«  HilL  3  Jac.  2.  B<  K«  3n  cik  of 
Obriaa  ? •  Rain. 

%  24.  A 


51  I5awn  and  s^mtl 

i4.  Ajbm  &fmonev  was  provided  bjfettlemeni  e^  lands  fir  rtdfin^ 
^at^hUrs  portions.  One  of  them  marries,  and  dies  before  her  p6i^ 
tion  paid.  The  hufband  takes  out  adminiftration.  This  adnmU 
ftration  is  pro  forma  only }  for  here  he  had  a  right  to  the  money,  as 
a  portion  or  provilion  for  his  wife.  Chan*  Cafes  169.  Trin.  z% 
Car.  2.  Hurft  v.  Goddaxd. 

25.  Legacy  devifed  to  a  daughter  to  he  paid  out  of  lands  mortgaged 
to  the  fauier,  which  mortgage  ynA  forfeited  in  tylatot^s  life*  She 
married  the  plaintiff,  and  died.  The  huftand  takes  out  admini* 
ftration,  and  the  Iegac|r  was  decreed  to  him.  Fin.  R,  91.  Hill. 
115  Car.  2.  Clerk  v.  l^ight  &  Baker. 

26.  If  a  perfon  dies  intefiate  poflefled  of  goods,  and  zfeme  coiterf 
emd  another  are  next  of  kin j  and  admini/hation  is  granted  to  tie  other 
tnfyf  and  the  feme  dies  within  the  year,  before  any  diftribudon  $ 
yet  the  baron  by  taking  adminiftratidn  to  his  feme  (hall  be  intitled 
to  her  (hare,  it  bein^  an  intereft  vefted  in  her  upon  the  death  of 
the  imeftate.  Caru.  51.  Trin.  i  W.  &  M.  in  B.  R.  Brown  v. 
Famdell. 


(I)    What  Charge  of  the  Baron  fliall  bind  the  Feme* 

fcc(O)  (!.  [i,  jF  a  hairon  feifed  for  Kfe,  or  in  fee,  in  the  right  of  the  feme, 
aotui  dm.  grants  a  rent,  and  dies,  the  feme  (hall  hold  it  difcharged. 

9  H.  6.  52.  Curia.] 
•  B^  [2.  So  if  the  baron  pf^ejfedfor  years  in  the  right  of  the  feme, 

a.  cita's.c'.  ff^**^^'  ^  ^^^^y  ^"^"^  ^5^»  ^«  f^***^  ^^^  '^^^^  '^  difcharged.  *  9  H. 
&  s.  p. J.*  6.  52.  For  flie  comes  paramount  the  charge.    ^  7  H.  tf.  i.j 

Clkarse,  pi.  cites  S.  C.  accordiagW.—— (F)  pi.  5.  S.  C.  X  B'*  C^(t«»  pl*  4t-  tt4 

la  pi.  z.  ibid,  cites  S.  C.  lidd  accordingly ;  for  by  his  dying  withoat  altering  the  property,  it  remains 
to  the  feme  is  the  fame  ftate  as  befiire.— — Fitah.  Charge,  pi.  i .  cites  S.  C— (G)  pi.  5.  S.  C. 

Mftmt  h0s  a  iuje  for  years^  and  takn  kaiwtt  the  6aroii  msy  fitrrender  or  forfeit  the  leafe,  becanft 
it  Is  only  a  chattel,  tad  yet  ht  eunn^t  cbergt  it  i  and  yet  ta  the  king  it  may  be  charged;  Br.  Forfeitutc 
deTerreSy  pi.  69.  cites  7  H.  6.  x. 

f  If  a  man  be  poflTefled  of  certain  lands  for  term  of  fteirSi  in  the  right  of  his  wife^  and  gran  ft  a  rent- 
charge^  and  dies»  the  wife  ihall  avoid  the  charge  |  but  if  the  huiband  had  funrivtd,  Qie  chaise  ia 
good  dnrinr  the  cenn.    Co*  Litt.  zSa.  b.  * 

Sctf  (G}  [3-  If  baron  and  feme  are  tenants  for  life^  and  the  baron  achno^v^ 

F^  *•  ledges  a  recognizance^  the  feme  (hall  hold  it  difcharged  after  the 

death  of  the  baron.     8  R.  2.  Aid  del  R07,  1 14- 1 
If  thehof-        4.  If  the  baron  poflefled  of  a  term  in  the  right  of  his  feme^  is 
feffcdofa*"  condemned  in  a  judgment  J  or  acknowledges  a  ilatXite,  and  Ji^/,  this 
term  for       fhall  not  be  extended  upon  the  feme.    9  H.  6.  52.  b.j 

years  in 

right  of  his  wift,  it  may  htfM  en  afi.fa*  and  yet  it  ia  not  adoally  transferred  to  the  bviband  by  the 
Inter-marriage  \  per  Parker  Ch.  J.  Trin.  17 14.  WnM.*sRep«  258.  in  cafe  of  Miles  v.  Wiiliafos.— 
See^G)  pi.  6. 

PrmgatiTc        [j.  If  the  baronbe  indebted  to  the  Ung,  and  purcbafes  hndsftr 

S.  C.   ^*     jv/ir/  to  him  and  his  wife^  and  dies,  this  land  {hall  be  put  in  exe-- 

cution  for  the  faid  debt,  becaufe  the  baron  had  power  to  difpofe 

of  the  faid  term.    50  Afl*.  5.  adjudged^  Co.  8.  Sir  Gekaed  Flfet^ 

WOOD, 


IBacon  anti  Stmt.  s^ 

troon  5.  [171O  Quxre  of  this ;  for  the  execution  does  not  re* 
late  to'a  chattel.] 

6.  Baron  cannot  prejudice  the  wife  for  her ftanktenement  or  /»« 
heritawe.  If  ihe  is  intitled  to  dower  of  the  lands  of  her  firft  baron, 
and  her  2d  baron  accepts  for  dower  lefs  than  a  ^^  fart ;  after  thei 
death  of  the  2d  baron  fhe  may  wave  it,  and  have  her  full  third 
part.     Jenk.  79.  pi.  56.  cites  32  £.  i.  Fitzh.  Dower  121. 

7.  Where  tne  baron  if  indebted  to  the  kingj  and  he  and  his  feme 
purchafe  \2nAf0r  60  years j  and  he  dies^  the  feme  ihall  be  charged. 
Br.  Jointenants,  ph  30.  cites  50  AfT.  5. 

8.  And  yet  if  A.  Beindebted  to  the  king,  and  A.  and  B.  purchafe 

jointly  in  fee  J  and  A.  dies^  andB.  furvives,  he  (hall  not  be  charged* 

Note  the  diveriity  \  for  the  other  is  only  a  chattel^  all  which  the 

baron  may  alien  without  his  feme.    Br.  Jointenants,  pi.  30*  cites 

50  Aff.  5. 

^J  Baron  wade  a  leafe  of  the  wife's  lands,  and  the  teflee  being 
ignorant  of  the  defeafible  title^  built  upon  the  land,  and  was  at 
rreat  charge  thet^in.  The  baron  died,  and  the  wife  fet  aCde  the 
feafe  at  law ;  but  was  compelled  in  equity  to  yield  a  recompence  iat 
the  building  and  bettering  the  land ;  for  it  was  worth  fo  much  the 
more  to  her.  Chan.  Rep.  5.  in  the  Earl  of  Oxford's  case, 
Arg.  cites  it  ad  appearing  by  a  judgment-roll  of  34  H.  6.  of  the 
cafe  of  Peterfon  v.  Hickman. 

10.  An  avowry  is  made  upon  the  hufband  and  wife,  where  the  See  tit.  Dir* 
«^  if  tie  tenant.  In  this  cafe  no  difclaimer  lies ;  for  the  wife  ^^°^  l^) 
cannot  be  examined  in  this  cafe  \  and  the  huiband's  difclaimer 

fliaU  not  hurt  the  wife  for  her  freehold  or  inheritance  any  mote 
than  his  cmfeffion  (hall.     Jenk.  143.  pi.  97.  cites  14H.  4.  i8. 

1 1.  Baron  alone  aliens  the  land  of  the  wife  hyfne  mth  procb* 
matktts^  and  dies.  Five  years  expire  after  his  death  without  ac- 
tion or  entry  of  the  wife.  It  is  a  bar  for  ever  to  the  wife  and  her 
heirs.     D.  72.  b.  pi.  3.  Mich.  6  £•  tf .  Anon. 

1 2.  Baron  alone  makes  a  leafe  of  the  wife*s  land^  and  dies.  The 
Icafe,  as  to  the  pofTefliony  remains  in  fuU  force  till  (he  avoids  it  by 
her  entry  ;  but  as  to  the  right,  it  determined  by  the  death  of  xht 
fatiiband.  Arg.  3  Bulft.  272.  cites  Pi.  C  65.  b.  [but  it  (hould  be 
137.  b.  tf  E.  6.]  in  Browning  and  Beefton's  cafe^  and  cites  9  H. 
6. 43.  and  28  H.  8.  Dyer,  fol.  2^.  [b.  29.  a^] 

X  3#  In  ^bt  on  bend  for  pefformance  of  covenants  in  an  indenture  be- 
tween the  defendant  and^  A.  his  wife  of  tbe<one  part,  and  the  plains 
tiff  of  the  other  part.  The  jury  found  the  hufband  fealed  the  deedf 
but  not  the  nvife ;  .the  juftices  held  that  if  the  hufband  had  fealid 
and  delivered  it  in  the  name  of  the  wife^  it  had  been  the  deed  cf^thc  C  J7  J 
wife  during  the  life  of  the  hufband  j  and  if  they  by  faidenture  had 
bargained  and  fold  land  of  the  wife  rendering  rent,  .it  had  been  a 
good  deed  of  the  wife,  becaufe  flie  might  have  afterwards  accepted 
die  rent,  and  made  the  deed  good.  Cro.  E.  769.  pL  12.  Trin.  42 
Eliz.  B-.  R.  Shipwith  v.  Steed. 

14.  Hte/band  devifed  his  kmdto  his  ^ife  during  the  minority  of  his 
fm  and  dies.    He  has  only  a  pofthumous  fon.    By  the  ^ill  the 

VojuIV.  F  wife 


$7  %dtoti  anb  ifeme; 

V9\k  has  power  to  fHahe  leafes^  to  raifc  money  to  pay  debts,  ore.  Skt 
enters  and  takes  the  profits  and  marries  a  fecondhuiband  \  he  lires 
fome  years  and  takes  the  profits,  and  dies.  She  kafed  fome  part 
according  to  the  will,  and  continued  taking  the  profits  of  the  reft. 
ThtfoH  comes  to  2if  nf id  proves  a  revocation  of  the  wi/I,  and  prays 
liis  mother  may  account.  Ordered  that  ibe  attount  fir  all  the  profits 
that  hcrfelf  o;*  her  huA)and  took  \  for  flie  (hall  be  faid  to  take  them 
as  guardian  till  14,  and  after  as  bailiff,  and  tras  to  anfwer  what 
her  hufband  took  as  in  a  devaftavit.  And  the  wife  having  no  notice 
of  the  revocation,  had  paid  legacies  according  to  the  nuill^  which  were 
charged  on  the  lands.  Thofe  were  ordered  to  be  allowed,  but  as 
for  the  leafes,  though  for  fines  and  full  rent^the  court  would  not 
make  them  good,  becaufe  (he  could  not  fet  or  leafe  lands*  Chan* 
Cafes  126.  Fafch.2i  Car.  2.  Hele  v.  Stowell. 

15.  \i  fome  executrix  furvivesj  ihe  fhall  be  charged  for  damages 
recovered  upon  a  devaftavit  againft  her  and  her  baron^  for  nvafie  com'- 
tmtted  by  the  baron  during  the  coverture,  but  flie  fhall  not  bef 
chargedyor  co/ts  recovered  againil  the  baron  dc  bonis  proprih  i  and 
judgment  accordingly.  2  Lev.  161.  HilL  27  &  28  Car^  2.  B.  R. 
Horfey  v.  Daniel. 

16.  Devife  of  800  A  to  be  invefted  in  land  for  the  benefit  of  the  nmfo 
rfj*  S.  for  her  life,  and  afterwards  to  her  children,  and  the  inte- 
teft  of  the  money  to  go  in  the  mean  time  to  fnch  perfdn  as  would 
be  intitled  to  receive  the  profits.  J.  S*  the  hu/band  becomes  banirapt* 
Per  cur.  this  not  being  a  truil  created  by  the  hufband,  nor  any 
thing  carved  out  of  his  eftate,  but  given  by  a  relation  of  die  wife's^ 
and  intended  for  her  maintenance ;  it  is  not  fiable  to  the  creditors 
of  the  hufband,  and  decreed  the  interefi  to  be  paid  to  tbetruftee  to 
be  laid  out  in  land  and  fettled  according  to  the  will.  2  Vem.  R» 
g6.    Vandcnankcr  v.  Defborough. 

17.  A  feme  had  1000/.  and  it  was  agreed  by  marriage^articUs^ 
that  700  /-  ofitjhouldgo  to  pay  his  debts.  The  hufband  after  mar-^ 
riage^  wthout  the  ivifo^  qffigned  the  300  /•  likewifo  to  creditors f  and 

•  decreed  fo  much  to  be  paid  as  was  really  due  to  them,  and  the  reC- 
due,  if  any,  to  be  put  ouit  for  her  benefit.     Chan.  Free.  325.  HilL 
171 1.  Povey  v.  Brewn,  Amhurfl  &  al'» 
Mt  hujj.  ig.  If  a  bi/I  of  exchange  be  made  to  the  feme  dum  fola^  die  huf- 

pro^r*pcf- •  ^*"  "^*y  afDgn  It,  and  the  affignee  fhall  bring  the  aflion  in  hij 
ion  to  affiga  own  uame»  Per  Parker  Ch«  J.  Wms.'s  Rep..  255..  Tcin..  1 7 14«.  ia 
the  note.       ^afc  of  Milcs  v»  Williams* 

Per  barker  , 

Ch.  J.  10  M^.  H^  11^  S.  C» 

19.  No  agreement  of  the  hufband  to  part  with  the  wif/s  inheritanee^ 
'  fhall  bind  the  wife,  or  be  carried  into  execudon.     MS.  Tab.  Feb. 

9,  1 7  2 1 .  Bryan  v.  WoUey . 

20.  If  the  wfe  had  recovered  a  judgment  at  laWf  and  elegit  fhere^ 
upotty  *the  hufband  would  have  had  a  power  to  affign  that  inierejl  of  the 
nvife^  fqjr  or  ivithout  confidaration  &c.  in  truji  for  himfelf  or^  as  he 

pLafed ;  fo  by  parity  of  reafon,  the  ^vife  having  a  decree  of  a  court  of 
equity  for  her"  demand^  and  to  hold  and  enfo^  till  fatis^aStion^  Is^c.  tie 

hulband 
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iujb^i  has  tie  fame  fight  and  power  to  dlfpofe  of  this .  equttahk  ifite* 
^ifioftbe  wife^  as  he  would  in  cafe  of  a  demaad  recovered  at  law, 
&c.  and  though  after  marriage  the  hufband  is  to  ufe.the  wife's 
name  in  the  proceedings  in  equity  in  this  and  the  like  cafes, 
whereas  he  need  not  at  law,  that  makes  no  difFerence  in  the  thing, 
or  in  the  right,  but  in  the  form  and  manner  of  proceeding!  &c. 
Per  Ld.  Hardwick  MS.  Rep.  Feb.  26,  1734.  in  the  cafe  of  Faf« 
ehall  v.  Ld.  Carteret  &  ai% 


(K)     What  Things  the  Feme  may  do  without  the 

Baron. 

ti.  |F  a  feme  fok  makes  a  ferment  upon  condition  to  re-irfeojf  Br.  Ten^r, 
^  ber  at  what  time  Jbe  fvil!,   and  after  takes  hufband,   Ihc  |';JVfiy? 
mav  require  the  feofi^e  to  re«-infeoff  her  without  her  huiband,  and  thatflie^/</ 
if  tne  feoffee  does  not  do  it»  the  condition  is  broke.    35  Aff.  ii.  reomft.M^ 
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baroo  and  /cme  entsred,  and  good.  Brook  fayt,  and  fa  fee  a  good  requep  hj  a  fem  coTcrt  without 
btr  Ssromt  for  the  conditions  are  ftridi  as  it  reems.--~Br.  Conditions,  pi.  117.  cites  S.  C.—  ■— 
Br»  Coverture,  pt.  4*.  cites  S.  C^^Br.  Feoffments,  pi.  31.  cites  S..C.— Br.  Remitter,  pi.  45. 

cites  S.  C. z  Brownl.  69.  in  cafe  of  Portington  v.  Rogers,  Arg.  cites  S.  C.  contra,  vie.  that 

tbt  cannoc  make  reqneft  after  coverture ;  bat  ibid.  140,  14.1.  Aiig.  in  S*  C.  (ays  that  the  requeft  le 
food  after  nurriage,  and  cites  15  Afi*.  11.  [but  is  mifpriatcd  for  35  Aff.  11.] 

2.  Nor  Jbe  cannot  rejlrain  the  Every  of  her  baron  of  the  land  of  the 
feme.     Br.  Coverture,  pi.  76.  cites  H.  a  i  E.  3.  6. 

3.  If  land  is  given  to  a  feme  upon  cotidition  to  fellf  and  to  diftri- 
bute  the  money^  &c.  for  the  foul  of  the  feoffor,  ^ndifhe  takes  baron^ 
and  the  iaron  and  feme  fell  and  diftribute  the  money,  and  the  ba- 
ron diesy  the  feme  (hall  not  have  cui  in  vita  nor  fubpcena  ;  for  the 
fale  is  good  according  to  the  condition.     And  per  Brooke  J.  the 

feme  may  fell  to  any  except  to  her  baron ;  and  tliis  by  deedf  not  hyfinin 
Br.  Cui  in  Vita,  pi.  16.  cites  34  £.  3. 

4.  The  feme  cannot  waive  her  intereft  gained  by  the  dijfeifm  during 
the  life  of  the  baron.     Br.  Ai&fe,  pi.  yo.  cites  35  AflT.  5. 

5.  Feme  covert  Jhall  not  be  executrix^  uithout  the  ajfent  of  her 
baron.     Br.  ibid,  cites  Hill.  2  H.  7.  15. 

6.  Feme  covert  executrix  may  give  acquittance  on  receipt  of  a 
debt  by  herfelf  without  the  baron ;  all  the  jufticcs  fald  that  fo  it 
feems.     And.  117.  in  pi.  164.  Hill.  %^  Ellz. 

7.  A  feme-  covert  may  do  things  in  law,  if  the  baron  agrees  to  it.  '^**^«  ***«* 
Kelw.  163.  a.  pi.  4.  Mich.  3  H.  8.  but  without  fuch  aflbnt  (he  lyJto^a 
cannot  make,  create,  or  limit  ufe  of  land^   And.  164.  pi.  209.  Mich,  feme  co- 
29  &  30  Eli2.  in  cafe  of  Colgate  v.  Blythe,  alias  Kenn's  cafe.  ScofThe 

goods  of  the  baron  by  a  feme  cofert,  is  good,  if  the  baron  agrees,  or  does  not  difagree ;  per  Qir.  Br* 
Contiady  pi.  3*  cites  27  H«  8.  15. 

8.  Tenant  for  life^  remainder  to  his  daughter  and  heir  apparent,     y^rfj>  , 
who  was  a  feme  covert,  hi  fee.     The  father  made  a  feoffment  in  fee  /^y^"^*^ 
with  warranty^  and  afterwards  levied  a  fine  with  warranty  to  ccr- /  •  J 
Uin  ufcs,  and  died.    The  daughter  for  herfelf,  and  ia  the  name,'  \ 

F2  ofV/ 
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of  her  huftaftd,  and  by  hi^  confent,  entered  within  the  year,  and 

elatmed  tht  inhemtance.    The  ju  dices  held,  that  the  entry  by  the 

wife  alone,  *  without  her  hufbaud,  he  agreeing  to  it,  was  good ;  and 

*that  the  warranty  defcending«upon  her  during  the  coverture^  did 

not  bind  her,  becaufe  her  entry  was  lawful.  Cro.  Eiiz.  72.  pL 

28.  Mich.  29  &  30  Eliz.  B.  R.  Ards  v.  Simpfon. 

3  Lc.  »6«.         9.  JJent  by  the  wife  of  T.  to  F.  to  enter  into  the  houfe  of  T.  the 

«idthepi^   hufband,  and  take  goods  which  were  there  of  A.'s,  who  had  fold 

was  held  not  themto  F.  is  no  juftification  in  trefpafs  brought  by  the  hufband 

P»od.  againft  F.  Per  3 juftices,  contra  Gawdy  J.     Cro.  E.  245.  pi.  5. 

Mich.  33  &  34  Eliz.  B.  R.  Tailor  v.  Fifher. 
J^eT  '*rf  ^^*  Ferae  covert  cannot  make  a  f  letter  of  attorney  to  deliver  a 

Browii*.        kafeupon  the  land.    Brownl.   134.  Pafch.  44  Ehz.  Wilfon  v. 

feeat  onlf      Rich« 

a  tranflation 

•f  Yclv 1  Brown!.  148.  Pifch.  9  Jac.  B.  R.  Plomerr.  Hockhead,  S.  P. But  if  thede- 

claration  ji  of  a  leafe  by  the  huAaod  only,  ic  is  good.     Noy  133.  Plummer  ▼.  Hocket,  S«  C— « — 
See  G vdiner  ▼.  Norman. 

-^  Indebt  baron  and  feme  continues  till  exigent  baron  appeari,  but  will  not  fuffer  her  to  appcir. 
Per  eur.  the  talfe  may  mak:  attorney  toprtveiit  hting  waived*  D.  271.  b.  marg.  pi.  27.  cites  Pafch. 
42  £Jia.  C.  B. 

See  a  H.  7.  ji.  She  Cannot  tale  an  executorjhip  upoti  her  without  the  con- 
xj.  .pi.t3.  ^^^^  ^£  1^^^  hufband  at  the  common  law;  though  otherwife  per- 
haps by  the  fpiritual  law«  But  if  the  will  be  proved,  and  exe- 
cution committed  to  th<S  wife,  though  againft  t^r  huft>and'$  mind 
and  confeht,  It  feems  that  it  will  ft  and ;  and  the  huftsand  and 
wife  being  after  fucd,  they  cannot  fay  that  (he  never  was  execu* 
tor,  and  he  doubted  whether  her  adminijlering  without  the  huf- 
band's  privity  and  aflent,  though  the  nutll  be  not  proved^  do  not  con- 
clude her  hufl)and  as  well  as  herfclf  from  faying  after  in  any  fuit 
againft  them,  that  (he  neither  was  executor,  nor  did  ever  ad- 
minifter  as  executor  j  yet  perhaps  fuch  adminiftration  by  the  wife 
againft  the  hu(band's  confent,  will,  as  againft  him,  be  a  void  a£^; 
and  '\l  Jhey  h^ing  made  executrix  during  covert ure^  refufes^  hut  yet 
ibe  hujoand  'will  adminiflery  (he  is  bound  during  his  life^  though 
after  his  death  (he  may  refufe.  See  Went.  OS.  Executor,  ao2« 
to  505. 

12.  Hufband  and  wife  feifed  of  lands  in  right  of  the  wife, 

levied  a  Jine  to  the  ufe  of  themfelves  for  their  lives,  and  after  to 

the  ufe  of  the  heirs  of  the  wife  \  provifi^  that  it  (hall  and  may  be 

lawful  to  and  for  the  hu(band  and  wife,  at  any  time  during  their 

lives,  to  make  leaps  for  2 1  years  or  3  lives ,  the  wife  being  covert 

made  a  leafe  for  21  years.     Adjudged  a  good  leafe  againft  the 

hufband,  though  made  when  flic  was  a  feme  covert,  and  by  her 

al^ne,  by  reafon  of  the  proviio.     Godb.  3^27.  pi.  419.  Pafch. 

21  Jac.  B.  R.  Anon. 

fe,  137.  pi.        J3«  Lands  were  devifed  by  the  baron  to  his  feme ^  to  difp^e  at 

3.  Trin.2.    her  will  and  pleafure^  and  to  give  it  to  which  of  hif  fons  fhe  Jhould 

SnidVf '    P^'^fi'    "^^^  marries  another  hufband.     Adjudged  that  the  feme 

irjilcfr«!c.  notwithftanding  the  coverture,  vcCi^t  execute  the  power  \  for  the 

adjudged ac  fon  is  in  by  the  devifor.    Noy  8o. -Daniel  v.  Upton. 

coniingly.— 

tat.  9.  39.  te  134.  DaAtet  ▼.  Vpley,  S.  C.  tdjodged  accordingly  ;  and  ibid.  io«  Arg.  k  is  fald  dMt 

fill  power  is  eoUaccral  to  the  eilau* 


Saron  ano  iTeme;  59  % 

.  PnrUe  of  tn  flmoity  to  a  feme  fd|e  for  life,  Vitb  power  to  grant  an  annuity  to  any  perfon  fte 
iiould  namcy  and  afper  Out  marries,  yrc  this  power  continues  in  hev,  and  is  not  transferred  to  the  huf- 
bandy  and  by  her  nomination  flkc  docs  not  any  ways  charge  thei  lands  by  virtue  of  any  inUreJI  arijitig 
fwm  htr,  hoc  thai  it  done  by  the  will  of  thf  ccltator.  Fin.  Rep.  34(1.  Paf^h.  30  Cat.  a.  Gibboaa 
v^  Mou|coa. 

. 

14.  If  land  was  devifed  to  the  feme^  on  condition  to  convey  it  to 
J*  S.  there  fhe  has  intereft  conditionali  and  to  fave  the  condition 
Oie  may  convey  it  during  coverture;  {o  feoffment  to  a  feme  co- 
verty  t^on  condition  to  enfeoff  7.^  S*     Admitted.     Jo.   138.^  pL  3. 

Trin.  2  Car.  B,  R.  in  cafe  of  Daniel  v.  Ubley.  [  ^ o  ] 

15.  \l  feoffment  \x,  made  to  a  feme  covert  itpon  trufty  and  confix  But  if  (he 
ience  to  convey  it  to  J.  S.     per  Jones  J.  (he  cannot  make  feoff-  Jf/^^^^ 
ment }  for  the  eftate  was  absolutely  in  the  feme,  not  fubje£k  to  t^  to  conl 
the  condition,  but  in  truft  and  confidence ;  (b  that  without  the  vcy  it  over» 
baron's  joining  with  her  in  a  fine,  her  feoffment  is  void ;  and  if  Jj^u^^^** 
it  was  by  fine,  it  is  voidable  by  the  baron }  but  Doderidge  and  her  feoff*. 
Whitlock  J.  were  of  opinion,  tnat  in  that  cafe  a*  conveyance  by  «ent»  *>*■. 
her  was  good.    Quxie.    Jo.  138.  Trin.  a  Car.  B.  R.  in  cafe  of  ^^.^^""^ 
Daniel  v.  Ubley.  inftrum*nt. 

Arg.  a 
ItoiL  Rep.  68.  cites   11  H.  7.  3.        .    *  Aig,  %  RolU  R^    xys*  cites  34  £.  3.     Cui  ia 
Vita.  ^ 

A  feoffment  with  tetter  tf  attemey  to  the  xo'tfe  to  male  liwryif  is  good ;  hat  then  (he  muft  make  li- 
fVy  fa  the  mtme  of  her  bujUoM^*    Ajrg.  Godb.  389.  cicea  Perk.  f.  196.  199. 


16.  A  receipt  given  by  the  wife  alone  for  a  legacy  bequeathed  Nor  can  flie 
to  her,  is  not  a  (ufficient  difcharge  againft  the  hulband.     Vem.  *,(  ^^  (),« 
261.  pi.  255.  M>ch.  1684.  Psli^icf  V.  Trevor.  huiband 

without  his 
cqp^arreace,  and  fuch  claimanl  ought  to  fet  forth  by  what  a^  or  deed  he  daimt  it,  and  her  admi* 
niArator  ooght  to  be  nnade  a  party }  and  (^  it  was  ruled  upon  demurrer.     Fin.  Rep.  387.  Trin. 
30  Car.  %.  WaU  ▼•  Eaftmcad  Sc  Hakes. 

17.  If  feme  covert  purchafes  lands  without  confent;  of  the  Ld.  Raym» 
liaron,  he  jnay  have  trover  for  the  money.  Cumb.  450.  Ruled  at  s*c."-* 
Guildhall,  Trin.  9  W.  3.  in  cafe  of  Garbrand  v,  Allen.  coxdingiy. 

1 8.  Feme  covert  may  plead  alone  in  a  criminal  matter ;  as  if  fhe 
was  attainted  oi  felofty^  (he  may  plead  a  pardon ;  per  Holt^  Farr^ 
(2,  Midu  X  Aim.  9.  R. 


(L)     What  Things  they  both  may  do  to  charge  the 
J^em^  after  the  Death  of  the  Huiband. 

[1.  T  F  a  recovery  be  in  an  affife  fur  difleifin  again/t  thetn^  exe^u^  So  w  tref- 
-■'  tion  (hall  be  againft  the  feme  after  the  death  of  her  huf-  £.  j,^. 
band,    as  well  for  the  damages   as  for  the   principal.     39  H.  don  (T) 

6.  45.]  ^  pLa.citei 

Q2.   If   the  baron  and   feme  have  the  fame  occupation^    and  *^    '  ^' 
the  baion   dies,    the  fehie  ihall   be  charged   by   the  ftatute  of 
Chticffter^  for  tjie  occupation,  in  an  affife  mt  trefpafs.     39  H.. 

F  a  3%Baron 
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Mod.  66.  3.  Baron  and  feme  levied  a  ^/i^  yj/r  conceffit  of  lands  fwift 
s  c***  fiwrnwiy  to  W.  The  baron  .died.  W.  is  ejctftcd.  The  court 
s.'  P.'agrced  hcld»  that  Covenant  lies  againft  the  feme  upon  this  warranty  iit 
acccTdingiy  the  fine  by  her,  though  (he  was  covert  at  the  time  of  the  fine 
rouAfei  for    1^^*^^    ^^^  3°*'  Mich.  %%  Car.  2.  C.  B.  Wootton  v.  Hale. 

the  defendiiit, 

but  infifted  on  t  fault  in  the  pleadiagt*  ■  Ibid.  291.  pK  37.  S.  C«  &'  S.  P.  agreed  bjc 

the  counfel  of  both  fides,  and  alfo  by  the  court.  »— .-  Sid.  466.  pi.  a.  S*  C.  and  jn  a  nota. 
at  the  end  (^yt|  it  feemt  to  be  admitted  by  all  that  adioa  of  coventnt  Rea  upon  the  conceffit  i» 
the  fine  without  a  deed.  QjkkI  ]iota.«-»ft  Saond.  177.  S.  C.  held  accordingly*  thac  covenaat  lay 
againft  the  feme.  .» 


C  ^i  ]        (L.  2)     Bound  by  her  own  Ad.  By  Relatioiu 

I.  TF  feme  fole  cwnmands  J.  N.  to  make  an  oiligation  in  her 
^  flame,  and  before  the  execution  of  it  (he  takes  baron,  and 
after  it  is  executed,  it  Ihall  bind  her ;  for  (he  had  power  at  the 
time  of  the  command*  Quaere.  Br.  Coverture,  pi.  50.  cites  14 
£•  4.  2. 

2*  Though  the  deed  of  2  feme  covert  could  not  be  bindings 
yet  being  relative  to  a  fine,  it  gives  an  efficacy  and  operation  to 
the  deed,  and  is  as  coxidufive  as  if  Oie  were  a  feme  fole ;  per 
Holt  Ch.  J.  in  delivering  the  opinion  of  ^e  court.  I2  Mod.  i6i% 
Hill,  p  W.  3.  Jones  v.  Morlcy. 


(M)     What  Things  a  Woman  may  do  ahn^  to  (;barge 

her  Hufband. 

Jitah.  Ac   [i.  'T'HE  baron,  in  an  aecount,  (hall  not  be  charged  by  the  re^ 

S""citSl'  ^^^P^  ^f  ^^  f^^»  ^"*^fs  ^^  ^*"^^  ^®  ^^*  ^^^    43   ^^ 

s.'c.         3-  33-] 

2.  Per  cur.  ^fi  of  goods  of  the  baron  made  by  feme  covert  is  good, 

if  the  baron  agrees  to  it,  or  if  he  does  not  difagree,  yet  it  fuffices,, 
and  therefore  the  gift  was  to  the  feme  covert;  quod  nota.  Br. 
Done,  pi.  4.  cites  27  H.  8.  26. 
PJm.  ao6*  3,  Debt  was  brought  by  the  hujband  upon  a  leafe  made  by  the  feme 
S^^d^Vio.  ^'"  ^^'  -^^^^  marria^  that  feme  received  the  rent  of  the  lejfeey 
it  was  re-  'who  had  no  notice  of  the  coverture,  (by  any  thing  which  appeared) 
foived  by  3  nor  was  there  any  countermand  of  the  payment  thereof  to  the 
^5j^jg^5_g  feme.  It  was  relolved,  that  this  payment  was  as  no  payment, 
being  in  the  but  the  baron  may  well  demand  and  recover  it  again.  Cro.  J. 
P*^»*«^°«»   617.  (bis)  pi.  7.  Mich.  19  Jac.  B.  R.  Tracy  v.  Button. 

payment  to  the  feme  wai  void  ia  lawj  and  by  I^y  Ch.  J.  that  notice  of  the  marriage  wu 
not  neceflary. 

2  Freem.  ^.  fhc  wifc  received  monef  due  en  a  kond  entered  into  by  one  ta 

Ji.'iVo!^*  htr  hu/band..  The  hufband  got  judgment  on. the  bond-,  but  be- 
s.  c.  in  caufe  (he  ufually  received  and  paid  money  for  him,  it  was  ordered 
tocidemm-  that^  he  acknowledge  fatisfaftictti  thereupon.    Chan.  Cafes,  38^ 

Mich. 
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Micli*  1$  Car.  2.  by  the   mafter  of  the  rolls.    Seaboume  v. 
Blackftone. 

5.  The  luife  of  A.  receives  \oL  to  the  ufeofA*  and  this  comes  to 
the  tife  of  her  hufhand  in  a  convenient  or  necejfary  way  ;  although  tlie 
hufband  did  not  command  it,  gr  confcnt  afterwards,  he  is  li* 
able  to  this  debt,  and  the  count  fhall  he  of  a  receipt  by  the  hands 
Iff  the  hufband  \  fuch  manner  of'coimt  will  ferve  in  debt  in  this 
cafe.  The  reafon  is,  the  wife's  contraft  is  void,  and  it  ought 
not  to  be  alled?ed  in  the  count,  but  the  count  ought  to  be  as 
above}  by  the  juftic^s  of  both  benches.    Jenk«  4,  pi.  5, 


(M.  2)     In  \vhat  Cafes  fhe  may  take  by  Grant.      \C%^ 

m 

I.  T  F  an  e/late  be.  made  to  a  man's  wife,  denovoj  it  Is  not  neceff- 
^  fary  to  aver  his  afient ;  for  it  vefis  till  he  diffents  \  but  where 
the  wife  h^ifl  an  eftate  before,  an  afient  i?  neceflary,  bccaufe  it 
cannot  be  devefted'by  her  acceptance  of  a  new  eftate,  un« 
\th  be  aflent  to  the  latter  eftate ;  per  Hobart  Ch,  J.  Hob* 
204.  pi.  257.  Trin,  14  Jac.  at  the  end  of  the  (afe  of  Swain  v. 
{iolman. 

2.  Debt  upon  a  penal  bill,  by  M^hich  the  defendant  promifed  K, 
ei  feme  folcy  that  as  fion  as  a  grant  fbould  be  tnade  to  him  of  fuch  an 
omce^  bf  vHwld  execute  a  bond  to  her  for  payment  of  ^oL  per  annfim 
to  hcTy  during  *the  joint  lives  of  her  and  the  faid  defendants 
The  office  was  granted  to  him,  and  (he  being  afterward9 
married,  her  hufband  and  fhe  brought  this  a£lion,  fetting  forth 
this  matter,  &c,  but  that  he  had  not  fealed  a  bond  to  her  dum 
fola,  nor  to  the  hufband  and  her  jointly  after  the  matriagCi 
&c.  Upon  demurrer  the  defendant  had  judgment,  for  though 
it  was  averred,  that  he  had  not  fealed  the  bond  to  the  wife  whilft 
fole,  nor  to  the  plaintiffs  after  the  marriage,  yet  it  was  not  faid) 
that  he  had  not  fealed  to  her  after  the  marriage,  and  this  excep- 
tion was  held  gop^  per  tot.  cur.  Lvitw«  41?.  Hill.  3^4  Jac.  2% 
Tpnftfdl  Vf  WUJiamfpn, 


(N)     What  Things  a  Woman  may  do  without  her 
Hujband^  [or  may  be  avoided  by  him.] 

[r.lF  a  feme  covert  lewes  a  fine^  this  will  bar  her,  if  her  *  Trin. 
-»  hufband  does  not  avoid  it,  during  the  corerture,    •  Co.  Ma^j*  Por"- 

10.  43.    18  H.  6.  27.    t  17  AfT.  17  J  ingion'i 

calc.— 
^  Br.  Cofciture^  pi.  77.  cites  S.  C         ■  and  if  tfcc  baron  dies  flie  (hall  not  avoid  it  10  fcitc  faci A 
.    ■        Br.   Fines  bvied,  ^.  75.  cices  S.  C.  Fitth.  Eftoppel,  pi.  135.  cites  S.  C.  and 

Trin.  17  E.  3.  5*.  ■■  7  R^p,  8.  a.  b.  S.  P.  «ccordJng|y  per  cur.  cUci  S.  C  ■■  Set 

tic  Fines  (T)  per  Cotm|i« 

F  4  [2.  But 


$2  Baton  anti  jfeme* 

•  Br.  Fiiw'  [2.  But  if  be  avoids  it^  flie  and  her  heirs"  fhall  hive  it  Ov 
J^-     10.43.  •i7Aff.i7.] 

S.  C. — Br.  Coverture,  pi.  77.  cites  S.C.— ^Fiuh.  EAoppd,  pi.  135.  cites  S.  C.-^^?  Rep.  S.  «• 
b*  S.  P.  per  cur  Mich.  ,a8  ft  29  £li«.  in  the  court  of  wards,  in  the  earl  of  Bedford's  cafe,  and  the 
comilee  ihall  not  have  the  land  ;  for  by  the  entry  of  the  baron  the  entire  eftate  of  the  conufee  is  de^' 
featid,  tad  the  antiest  eftate  of  die  feme  re-vefted  in  her,  and  the  baron  feifed  of  the  entire  eftate  aa 
in  right  of  hit  wife,  and  iays,  that  with  this  agrees  17  £.  3.  52.  b.  17  AiT.  17.  7  H*  4*  23-%  K*  3^* 
ftO*  9  H.  6.  33.-«— Hob.  225.  Hobart  Ch.  J.  fays,  note  a  conflict  of  two  laws  of  nature  and  equity, 
as  it  weit,  but  the  one  is  predominant ;  and  yet  the  law  of  the  land  for  neceflity*s  fake  of  commcMe 
and  the  like  by  a  law  of  policy,  makes  bold  with  the  law  of  nature  in  a  fpecial  kind,  and  therefore' 
allows  a  fine  levied  by  the  huiband  and  the  wife;  becaufe  i^e  it  enroined  of  her  free  will  judiciall][ 
by  an  aatfacodcal  perfon,  trufted  by  the  law,  and  by  the  king's  w^it,  and  fo  taken  in  a  fort  ks  a  fole 
woman,  u  alfo  when  ihe  comes  in  by  receipt ;  but  this  being  but  a  fi^ion  of  law,  muft  not  be  ex- 
ttadcd  beyond  that,  that  the  law  has  granted  as  a  privilege.  Nay  more,  if  i  woman  covert  levy  a 
£aa  alone,  at  if  flie  were  fole,  this  diall  bind  her  for  the  i eafon  before  given,  that  (he  ihall  not  be  re-' 
cched  to  fiiy  ike  waa  covert*  diough  her  huiband  Aall^  and  may  eater  and  reilore  the  land  to  lumf^f 
and  his  wife  both.  ^  •      •  ..  .  i  • 

[63] 
r  ■■^*-  ■!       [3.  Quaere,  if  a  feme,  covert  fuffers  a  common  recowrji  if  this 
Fol.  347,    yjjjg  ^g  fg^^  ^ft^y  ^^  death  ef  the  hufband,  if  he  docs  tiot 

'    ~^  avoid  it  during  coverture.] 
Br-  Error,         f ^,  jf  ^  feme  covert  appears  to  an  affion,  and  after  is  outlawed^ 
^tes^'c.    ^^^  huiband  and  (he  may  reverie  it ;  becaufe  it  yns  without  hef 
—Br.       huiband.     i8£d.  4.  4.} 

Joinder  ea 

Adion,  pi.  8S.  cites  S.  C.  that  they  ought  to  join  to  rtverfe  it,  becaufe  fone  covert  cannot  fue  with- 
#iit  her  haroo,  —  .    ^ 

5.  If  a  man  makes  a  feme  covert  his  eisecutrixj  and  devtfes  the 
rever/ion  to  be  fold  by  her,  (he  cannot  make  a  deed,  and  yet  her. 
fale  is  good  without  any  attornment,  nor  can  fhe  levy  a  fine ; 
and  the  reafon  feems  to  be,  inafmuch  as  when  the  fale  is  made  it 
foffis  by  the  tiftament,  and  not  by  the  fale.     Br.  Devife,  pi.  12.  cite^ 

19  H.  6.  23. 

6.  h  feme  covert  bought  goods  for  10/.  the  baron  paid  the  10  L 
mnd  took  fhe  goods  \  the  vendor  brought  trefpafs ;  per  Taxeley,  the 
fale  is  void,  by  reafon  that  ihe  who  bought  is  a  feme  covert.  But 
per  Rede,  the  buying  by  her  is  good,  becaufe  her  baron  agreed  to 

jt.     Fineux  contra  \  for  a  feme  covert  cannot  do  a  thing  which 

may  turn  to  the  prejudice  of  her  baron,  and  contra  of  that  which 

is  for  his  advantage  \  for  if  I  give  goods  to  a  feme  covert,  it  is 

t  ^'  ^k''"  8*^  '^  ^^  baron  agrees ;  but  if  a  f  feme  covert  buys  a  thing 

^JJ^^'^  m  a  market  it  is  void  j  for  it  may  be  a  charge  to  the  baron  ;  but 

U.  6.  fta.    (he  may  buy. a  thing  to  my  ufcy  and  I  after  agree  to  it.     Br.  Con^ 

trad,  pi.  19.  cites  21  H.  7.  40. 
r  '*  A '*!        7"  '^^^  ^  '  command  my  feme  to  buy  things  necejfary,  and  ih^ 
49.  cites'ao  ^^l^y    ^Ws  (hall  bind  me  oy  the  general  command,    though  I  did 
iu  6,  ta*     not.  exprefs  to  her  nvhat  things  are  neceiTary.     Br.  Contrafk,  pi. 

19.  cites  21.  H.  7.  40. 
J: '-  F^        8.  Jtnd  if  my  feme  buys  a  thing  for  my  houfehold,  as  breads 
J.  Br.  Coal  ^^*  ^"^  ^  ^^^'  '^^  knowledge  of  it,   there,  though  it  was  ex- 
traft,pi.4x.  pended  in  my  houfe,  I  ihall  npt  he  thereof  charged.    Quod  not^ 

cites  Txin.     J^^^^      JJ^J^  .     . 

94  n^  7« 

9.  Baroi^ 


%mn  ann  jreme.  ^^ 

9.  Baron  and  feme  feyied  zjlne  ^  the  wfis  laneb  ioihe  ufi  ejr 
th^nfehes  fir  their  Hv^h  remaiider  to  the  heirs  of  the-  vnfe^  with  a 
frovifi  fir  the  hufiand  and  wifij  at  aay  titMe  during  their  lives ^  to. 
make  leafes  fir  21  yars^  or  3  lively  &c.  The  wifi^  during  the 
coveiturci  made  a  leafe  fir  21  years  \  and  it  was  adjudged  a  good 
le^ii:  ?gaii|ft  thf;  bufband,  (thoi^;h.  made  by  her  alone  while  flic 
was  covert)  by  reafon  of  this  provifo.  Gqdb.  327.  pi.  419. 
Pafch.  21  Jac.  B.  R.  Anon. 

10.  The  haron  being  gone  heyond  fia^   xht  fime  levies  a  fine  V^*/£J* 
oj  her  lands }  the  hayon  returns  and  enters  into  part.     The  quef-  jJdaed* ' 
tion  was,  whether  this  had  avoided  the  whole  fine?  and  held 

that  it  had ;  for  what  %0i  foever  he  doth  in  difafiirmance  of  the 
^e,  fliall  avoid  it.  Freem.  Rep.  35)6*  pi.  515.  Trin.  1675.  Mayo 
V.  Combes. 


(N.  a)    What  Aa  of  the  Wife's  fliall  be  good  with 

the  Huflband^s  joining. 

1.  A  Feme  covert  is  of  a  capacity  to  purchafe  of  others,  ivithotd 
^*  the  confint  of  her  hi/band^  but  her  hufband  may  difagree 
thereto,  and  diveil  the  whole  eftate ;  but  if  he  neither  agrees 
nor  difagrees  the  purchafe  is  good.  But  after  his  death,  though 
her  huiband  agreed  thereunto,  yet  flie  may  (without  any  caufe 
to  be  alledged)  waivie  the  fame,  and  fo  may.  her  heirs  alfo,  if  U  64  J 
after  the  deceafe  of  her  huiband  fhe  herfelf  agreed  not  thereunto.^ 
Co-   Litt.  3.  a.  at  the  top.  •• 

2.  Warrant  of  attorney  by  baron  and  feme  to  deliver  a  leafe  upon  5»t  a  lettef 
the  land,  is  merely  Void  as  to  the  wife,  Yelv.  i.  Pafch.  44  Eliz.  t^*ij^[|^ 
B.  R.  Wilfon  v.  Riche.  both  %•  r*. 

Mty  ^tfmemtbeJ  t9  the  wife,  is  good,  becaufe  the  letter  of  attorney  of  the  hu/band  alone  U  fuficii 
Ual4^  159.  pi.  91.  Hill.  43  £]ia.  Huntley  v.  Griffith. 

3.  If  a  limitation  be,  that  if  a  ring  be  tendered  by  a  woman, 
that  the  land  ihall  remain  to  her,  (he  takes  a  huiband,  fie  and 
the  hufiand  tender  the  ring ;  this  is  a  fufiicient  tender,  and  fliall 
be  .intended  the  a£k  of  the  wife.  Arg.  2  Brownl.  67.  Fafclu 
9  Jac.  C.  B.  in  the  cafe  of  Portington* 

4.  A  bond  was  conditioned  to  pay  50^  to  the  plaintiff  \  memo* 
randum,  it  is  agreed  before  fealing,  &c.  that  the  wifi  may.difi(fi 
of  the  50/.  in  her  lifi'titfte  to  whom  fie  tvil/y  to  be  paid  by  the  plain-* 
tijf  accordingly,  he  being  only  truftee  of  the  wife  in  the  faid  ob* 
ligation.  In  a£liori  againft  the  hufiand  after  the  wife's  death^  the 
defendant //iftf^//  that  fie  with  his  confent  made  her  vfillf  and  thereby 
bequeathed  30/.  of  the  faid  50/.  to  divers  perfonSy  and  the  refi  to 
him,  and  made  him  executory  and  after  died,  and  fo  difpoied  of  the 
faid  50/.  in  her  life.  On  demurrer  to  this  plea,  judgment  was 
^iven  for  the  plaintiff,  for  the  coA  ought  to  be  paid  to  the  plain* 
tiff,  notwithflianding  the  difpoial.  2.  Jo,  2x5«  Trisu  34  Car«  2« 
B«  R4  Blunt  V.  Collins* 

13  5.  Vfltat 


6^^  %ftvon«i)i^iKC 

5.  Where  a  legaqr  is  ghren  to  a  feme  covertj  on  eondithn  f$$9m 
Imjit  her  intereft  in  lands,  (he  muft  releafe  by  fine*    9  Mo4*  79*. 
.    10  Geo*  Acherley  v.  Vernon* 


(N.  3)     Ading  as  a  Sole  in  other  Cafes  than  as 

Feme  Sole  Merchant. 

Chtn. Cafes  i.  T^EME  as  admini/frator  to  her  hufband^  brought  an  a£lion^ 
•Ahf  kSis,  '^^  defendant  brings  a  bill,  fuggcfting  that  the  hulband 

fjyi  that  is  not  dead  but  conceals  himfelf,  and  pending  the  fuit  in  equity, 
there  ap.  the  feme  got  judgment  at  law,  but  the  court  granted  an 
n^ie***"*  injunSion,  and  directed  an  iffUe  at  lav  to  try  whether  the 
evidence  hufband  was  dead  or  mot*  N,  Ch.  R,.  ^ j«  \6  Q^Xs  ^^  Scott  v^ 
that  the       Rcyncr. 

Wiu  not  dead  j  sod  fo  an  ijijonQlon  wai  granted,  and  a  tiial  at  law  directed* 

2.  A  feme  covert  who  lived  by  herfelf  and  oBeJtas  a  feme 
feUj  gave  a  warrant  of  attorney  to  confefs  a  jitdgment^  &c.  and 
afterwards  moved  to  fet  afide  the  judgment,  becaufe  Ihe  was 
covert;  but  the  court  would  not  relieve  her,  but  put  her  to 
her  writ  of  erron  i  Salk*.  400  pi.  i^  Mich«  10  W«  3.  B.  R^ 
Anon. 

3.  A  woman  living  feparate  from  her  hufband  and  paffing  for 
^  wzdowy  wax  applied  to  by  B,  to  tend  him  lOoL  on  a  mortgage^ 
She  told  him  that  Jhe  had  only  ^oL  of  her  own^  but  that  Jbe  could: 
get  50/.  more  of  a  young  woman,  which  Jhe  did^  and  acquainted 
B.  thereof,  and  ordered  the  mortgage  to  be  made  to  herfelf  by  a  dif-, 
ferent  name  from  that  of  her  huiband,  and  gave  the  young  won 
man  a  bend  for  payment  of  the  50/,  and  intereft,.  but  by  another 
different  name.     B.  made  feveral  payments  of  the  intereft  to  the 

r  (Jj  "}  wife,  but  knew  nothing  of  the  marriage.  The  hufiand  having 
notice  of  the  mortgage^  gets  that  and  all  the  writings  into  his  cufiody^ 
On  difcovery  of  the  marriage,  a  bill  was  brought  by  the  perfon 
that  lent  the  50/.  (and  who  in  truth  was  fervant  to  the  wife  at 
the  time)  either  to  charge  the  money  on  the  mortgage  or  upon 
the  perfon  of  the  hufband.  The  wife  by  her  anfwer  difclofed  aU 
this  matter,  and  B.  by  his  anfwer,  and  like  wife  on  his  examina-^ 
tion  as  a  witnefs,  declared  that  the  wife  had  told  him  that  the 
young  woman  (the  now  plaintiff)  was  the  perfon  that  advanced 
the  50/.  The  court  agreed  clearly,  that  the  wife  (hall  never  be 
admitted  by  anfwer  or  odierwife,  as  evidence  to  charge  the  hi;^- 
band.  But  the  mafter  of  the  rolls  faid  tliat  this  was  perfe£lly  a 
new  cafe;  for  here  fhe  tranfa£ted  the  affair  with  B.  and  the 
plaintiff^  as  a  feme  [fole,]  and  neither  of  them  knew,  or  had  no- 
tice of  the  marriage  i  and  the  hu/band  himfelf  (as  was  proved  in 
the  caufe  on  fome  other  occafions)  had  given  into  the  concealment 
of  the  marriage^  and  therefore  the  court  did  allow  of  her  evidenccj^ 
as  it  was  fu[^rted  by  what  B.  faid,  and  thought  upon  the  whole 
die  evidence  of  the  wife  fufiicicnt  to  prore  50/.  part  of  this 

1 1  moneyii 


tnooitYi  to  be  the  plaintiiF's,  not  confidered  a$  a  vife,  but  as  (be 
tranfa^ed  and  appeared  throughout,  as  a  feme  fole,  and  there- 
fore decreed  to  the  plaintiff  the  50/.  with  coils.  Equ.  Abr.  ^26, 
227.  pi.  15-  Hill.  17191  Rutterv.  Baldwin. 

4.  Where  a  feme  has  referved  the  power  of  her  own  eftate^  and  Gi11>.  Equ, 
gave  a  note  for  payment  of  a  debt  of  the  baron's  out  of  her  own  ^^'  ^3- 
feparate  eftate,  to  prevent  an  execution  of  his  goods ;  flie  is  to  toVidcm 
be  confidered  as  a  feme  fole,  and  fhe  (hall  be  bounds    Cb^  Prec^  vfrbii« 
3Z8.  pi.  249*  HilL  1 71 1.  Bell  V.  Hyde« 


(O)     What  Things  a  Woman  may  be  /aid  H  d& 

with  her  Hufband. 

f  l.lF  they  are  dljfetfors^  the  feme  canmt  take  the  profits  fvitb  her  ForltUbut- 

^  hujhandy  but  the  baron  alone  in  his  own  right,  and  the  JJych'u  Se 

right  of  his  feme«    39  H.  6.  44*  Curia.]  buon^sbniy* 

Br.Pamoiir^ 
Mc^  p].  15.  cites  S.  C     I  Br«  Maintenance  de  Brief,  pi.  31.  cites  S.  C«  — -— »  Br.  t^arnour, 

pi.  24.  cites  4  £.  4.  30.  S,  P.  by  Danby  &  al\    ■  But  though  feme  oovert  dimoC  take  the 

profitty  yet  the  aUedgin^  the-  pro6u  to  he  taken  by  the  baron  for  him  and  his  wife,  was  awarded 
good.     Br.  Pamottr,  &c.  pi.  9.  cites  %%  H.  6.  35.  ■  Ibid.  pi.  15.  $•  P»  Sec  tit.  Dlf- 

lin£a,  (D)  (E)  (F)  (G). 

fa.  If  baron  and  feme  leaf e  for  years  the  land  of  the  feme^  this  B'-  '"^ 
is  the  kafe  of  both.     7  H-  4.  i  S-  tl^^ 

S.  C.  bttt  S.  P«  does  not  appear.  ■  Fitzh.  BriefC)  pi.  227.  cites  S.  C.  but  S.  P*  does  noc; 


(O,  2)     Adions  by  Baron  for  criminal  Converfit-^ 
tion  with  the  Feme^  and  Pleadings. 

I.  T  ICENCE  by  hujband  to  the  wife  to  lie  with  another  many 
•^-'  cannot  be  pleaded  in  bar  to  an  a£^ion  of  trefpafs  by  the 
htifbandy  nor  that  fhe  was  a  notorious  lewd  woman  \  but  thefe     f  tftf  1 
matters  may  be  given  in  mitigation  of  damages.     12  Mod.  232* 
Mich.  10  W.  3.  Coot  V.  Berty. 

2.  If  adultery  be  committed  witn  another  man's  wife  without  %  •*•  JJ** 
any  force^  hut  by  her  own  confent^  the  hufband  may  have  aflault  and  fcjj^,^ 
battery^  and  lay  it  vi  &  armis ;  and  yet  they  fhall  in  that  c^fe  gidt,  %•  C 
punifli  him  below  for  that  very  offence  \  for  an  indi£lment  will  *  S-  P»  Hr* 
not  lie  for  fuch  an  aflault  and  battery;  neither  fhall  the  hufband  **•***■•  J* 
and  wife  join  in  an  aAion  at  cpmfnon  law,  and  therefore  they 
proceed  below  either  civilly,  that  is,  to  divorce  them,  or  crimi- 
naHy,  becanfe  they  were  not  criminally  profecuted  above ;  and 
the  tme  adiion  for  the  hufband  in  fuch  cafe  is  a  fpecial  aStion^- 
quia  the  defendant  uxorem  raptdt,  and  not  to  lay  it  per  quod  con* 
fortlum  amifit^  per  Holt  Ch.  J.  and  per  cur.  accordingly;  for 

that 


that  the  offence  is  not  merely  fpiritual.  7  Mod.  ^i*  Mich.  1  Ainr« 
B.  R.  in  cafe  of  Rigault  v.  Gallifard. 

(P)    What  Tbingi  done  by  Baron  and  Vtm^Jball 

bind  the  Feme. 

In  tmfc  of    r  i.TT  THERE  the  fcmc.is  examhted  ty  writy  flic  fliall  be  bound, 

icJOa^ainft  ^      clfc  nOt.      Co,  lO.  43.J 

Ikveral)  00c 

anfwered  as  tenant  of  the  tenements,  and  Touched  to  warranty  a  man  and  his  wife  who  irtrere  imned  m 

in  the  writ,  and  f^ffe  ;ea4y  tdhawt  waiiwitttd.     ticrU  faid  that  the  ktati  in  thia  cafe  cannot  V  i«- 

ceived  to  warrant,  unlefs  ihe  bt:  examined,  and  we  have  no  warrant  to  examine  her ;  whereupon  he  M 

the  tenant  toaofwer,  and  fo  he  did.     Pafch*  j  £•  3*  l>«  pi*  ii*— — Mooc  can  examine  a  feme  covert 

without  writ.    %  Inh.  673. 

Scctio  [2.  Baron  and  feme  Arvv  a  £ne\  this  will  bar  the  feme*     i8f 

»^^'T)    Ed.  4.  12.]  "7    ^    • 

Sid.  II.  pi.  [3-  If  baron  and  feme  fuffer  a  common  recovery^  this  binds  the 
11  cir!*i.  f^n^^i  forflie  is  examined  on  this.  Co.  lo.  43.  f  23  H.  8.  f» 
c.  B.  It  was  37.  Com.  Eyer  and  Snow.  515.] 

61d  by  the 

ierjeants,  that  feme  covert  was  not  to  b^  privately  examined  ooon  fuffering  1  common  recovery,  tfioogh 
Ae  muft  be  nn  a  fine.  But  Bridgman  Ch.  J.  faid  that  the  law  is,  that  ihe  fliould  be  privately  csa« 
tnined  in  both  cafes ;  and  though  your  praAice  has  been  as  you  fay,  (and  fo  was  the  *  opinion  «f  Roll 
Ch«  J.)  yet  it  is  good  to  be  adviled,  that  thf  want  thereof  may  be  corrctled  ;  but  however  the  feme 

was  permitted  to  fufferthe  common  recovery  wi thou c  private  examination. Sid.  331.  pi.  14.  Mich. 

z^  k  \<)  Car.  2.  B.  R    at  the  end  of  the  cafe,  in  a  nota  of  the  veportfr,  is  a  ^rre  how  a  fpmt  covcit 

can  b9  barred  unlefs  by  fine,  becaule  ihe  is  not  examined  upon  a  common  recovery. And  5  Mod. 

SIX).  iPafch.  S  'W.  3*  in  caiebf  S.tokes  v.  Oliver,  it  is  faid  that  it  may  be  a  queffion  whether  a  feme 
covert  can  be  barred  by  any  a&  of  her  own  befides  a  fine,  bccaul'e  ihe  is  not  examined  upon  a  comfBon, 
iBCOvery. 

On  all  recoveries  there  was  a  writ  to  examine  feme  coverts,  and  the  firft  mention  of  foch  examina- 
tion is  4]t  E  3.  18.  but  no^f  it  Is  wholly  difufed  yi  common  ^covcrlcs,  though  it  ftiU  remains  In 
fees.     Pig  of  lUvY*  (6. 

'I'  This  feems  to  intend  Br.  Recovery  in  Value,  pi.  27.  which  cites  23  H.  8. 

•  Sty.  320.  HiU.  1651.  S.  P.  by  Roil  Ch.  J.  in  cafe  of  Lockocv.  Palfryman. 

Itihsilnot  ["4.  Baron  and  feme  acknowledge  a  deed  to  be  mrolled\  this  does 
bccaufe^Uia  ^^^  ^^"^  ^  feme,  becaufb  iie  is /not  examined  bj  writ*    Co., 

not  the  deed    lO.  43.] 
•f  thf  |tmt« 

Br.*  Coverture,  pi.  47.  citca7  £«  4.  5..^-.Br.  Faiti  iocoUcd,  pi.  ii.  ekes  $.  Ct Fkah.  Eibppel,^ 

f  1.  6S.  cites  S.'  C— Br.  Faiti  inrolied,  pi.  14.  cites  29  H.  8.  that  deed  of  baron  and  feme  fiiall 
sot  be  inroUed,  in  C.  B.  but  for  the  baron  only,  and  not  for  the  ftrnt,  hy  reafiao  of  the  coverture^ 
air  iball  Ac  be  bonnd  with  her  baron  in  ihitute-merchant,  Ace*  ^ot  if  baron  and  feme  make  a 

4eed  inroAled  of  land  in  London,  and  acknowledge  before  ^  recorder  and  an  alderman,  and  the  feme 
>a  I  examined,  this  ihall  bind  as  a  fine  at  common  law  by  the  cuftom,  and  not  only  as  a  deed.     Ibi^^ 

fl.  15.  ettes  S.  C. Br.  N.  C.  pi.  i«9.  cltea  S.  C*  and  7  £«  4.  5.  and  32  H.  S.  lyi.*^-.' 

aec«Inft.  671*  S.  P. 

Br:  Obliga.  ^^  If  tJic  iaron  and  feme  are  baunA  in  an  obligation,  ^  lOoL  fin 
titesS.C^  ^  r^/A7/2'  tnadi  to  them  of  the  land  de  jure  uxoris^  and  the  baroa 
—Br.  Co.  dies,  this  obligation  ihall  bind  the  feme,  becaufe  it  was  made 
vature,  pi.  foy  her  rcleafc,  iMch  is  a  benefit  to  her ;  per  Belknap.  Quaere  ^ 
s.'c."b^t     ^^^  *^  ^**  ^^\  adjudged.,    Br.  JBaron  and  Feme,  pi.  77.  cites  44^ 

adds  no    •     £•  3*  33* 


^aron  anU  femt.  6f 

6.  If  a  roan  /ea/es  to  baron  and  feme  for  ycart  tendering  ^^J^^'* 
tenty  and  dies,  the  feme  (hall  be  bound  by  it ;  contrary  of  other  ^  g^*"** 
-eollateral  covenant.    Br.  Baron  and  Feme>  pi.  78.  cites  45  E. 

3.  II- 

*]•  ^id  juris  clamat  by  baron  and  fimezgzixA  tenant  for  lif^^ 
tipon  fine  levied  of  the  rfcverfion,  who  came  and  faidj  that  fav^ 
ing  to  him  the  advantage  of  his  deed  of  lenfe,  which  he  fbewed 
farth^  nvhicb  was  nvithout  imptachment  of  wa/le^  he  is  ready  to  at'^ 
torn  ;  and  the  advantage  to  him  was  luffered,  and  all  entered  in 
the  roll,  notwithftanding  that  the  feme  plaintiff  was  covertfj 
but  this  was  in  a  manner  by  agreement^  and  not  by  exprefs  rttk. 
Br.  Coverture,  pi.  10.  cites  45  £.  3.  ti. 

8.  Leaft  made  by  baron  and  feme  fhall  be  faid  the  leafe  6F 
both,  till  the  feme  difagrees,  which  (he  cannot  do  in  the  life  of 
the  baron,  and  wafte  lies  by  both.  Br.>  Agreement^  pi.  6.  citCs 
3  H.  6.  53. 

9.  A  man  was  infeoffed  to  the  ufe  of  a  feme  foky  who  takes  an  g^,  (3^. 
hu(band.  They  both  for  money  fell  the  land  to  B.  who  pays  it  fcicnce,  ike* 
to  the  wife,  and  Jhf  and  her  hufband  do  pray  the  feoffee  to  make  P^*  *3«  «<m 
e/late  to  B,  Afterwards  her  hufband  dies.  Kow,  by  the  chan*  Br.  ittilF^ 
ccilor  and  all  the  juftices,  Ihe  fhall  have  aid  againil  the  firft  mentaiufei, 
feoffee  by  fubpocna,  to  fatisfy  her  for  the  land ;  and  if  the  id  |^'  *i*  ^*" 
feoffee  were  conufant,  a  fubpoena  fhall  be  againft  him  for  the 

Undj  for  all  that  the  wife  did  during  her  coverture  (as  they 
faid)  Jhall  be  taken  to  be  done  for  fear  of  the  hujband.  Gary's  Rep. 
18,  19.  cites  7  £.  4;  14.  Subpoena,  Fitzh.  6.  ' 

10.  Hufband  and  wife,  feifed  of  lands  to  them  and  the  heirs  of  S.  C.  ctttA 
the  hufband.     He  covenanted^  in  confideration  of  20L  that  he  and  p«"cur  % 
his  wife  would  fuffer  a  recovery  thereof  by  writ  of  right,  according  ^.tLj^fc.- 

dch  is  as  binding  as  a  fine  at  239.  pi. 


to    the   cuflom  of  London,  whicJ 

common  law,  and  that  it  fhould  be  to  iht  ufe  of  the  recovererr,  *7*  *•  C. 
until  they  (die  baron  and  feme)  had  made  a  good  and fuj^cient  leafe  for 
40  years ^  isfc*  and  after  to  the  ufe  of  the  hufband  and  wife,  ana  to 
the  heirs  of  the  feme.  The  leafe  was  made  accordingly,  and  after* 
wards  the  hufband  died.  All  the  judges  were  of  opinion,  that  the 
wife  fhall  not  avoid  this  leafe,  becaufe  her  fonner  eftate  was 
gone  and  extinguifhed  by  the  recovery;  and  judgment  accord- 
ingly; and  the  'reporter  fays  that  all  tne  jufUces  of  B.  R.  were 
of  the  fame  opinion*  Dyer  290.  a.  pi.  61  •  Trin.  la  Elis* 
Lufher  v.  Banbong. 

I X.  Fine  by  £.  to  the  ufe  of  himfclf  tor  life,  remainder  to  lis  Mo.  694. 
wife  that  fhould  he  at  the  time  of  deaths  fir  l^e ;  remainder  to.  the  ^  ^s* 
fon  of  E.  in  tail.    E.  took  to  wife  A*    A  fine  levied  by  £.  and  that  w«r!* 
A.  his  wife,  who  afterwards  furvived  him,  and  other  ufes  de-  burtoii, 
dared,  is  no  bar  to  her,  becaufe  it  was  uncertain  who  would  ^^^^^t, 
be  the  perfon ;  but  had  the  perfon  been  certain,  there  perhaps,  j^eki,  thaT** 
notwithftanding  it  was  but  a  poflibility,  it  might  have  been  a  ih*  wu 
bar;  per  Walmlley  J.     Cro.  E.  826.  pi.  31.  Pafch.  4iEliz.  ^,**' 
C  B.  WcUs  V.  Fcnton.  Sn'S.t 

t      ABdcifofi 
9xA  Kiogfinitt  hd4,  that  tbt  fine  bad  cKtinguiiM  the  ufes  b/  preventioo.  ■  Pf.  C.  56s* 

b.  56^3.  Arg. 

\%.  A. 


^68  ^aton  anti  iF(m?i 

12*  A.  having  three  daughters^  B.  C.  and  D.  intails  his  !aii^ 
opon  them.  Afterwards  C.  married,  and  being  a  feme  covert^ 
agreed  nvith  confenf  of  *  her  hufband  to  take  looo/.  in  confidtration 
^  exUnpafbmmt  of  her  right  as  coheir.  The  judges  by  dieir  cer- 
tificate held  it  to  be  no  bar  to  hen  Toth.  162.  cites  Trin» 
7  Jac.  Dockwray  v.  Pool. 

13.  A  Jingle  woman  did  agree  to  hare  a  moiety  of  land,  and 
efier  enarriage  fuhfcrihei  her  name  with  her  hufband  to  a  latter 
agreement  though  feme  covert.  Decreed  iq  xo  Jac.  lib.  B.  25. 
or  2 JO.  Toth.  J 60.  Randall  v.  Tynny. 

14.  M.  a  feme  before  her  marriage  with  A.  conveyed  lands  $9 
inifiees  with  A*s  privity,  in  trufi^  to  pay  the  rents^und  profits  to 
her  fole  and  feparate  ufefor  her  life  i  and  after  to  fuch  ufes  as  Jhe^ 
mtbether^fole  or  covert,  jbould  by  her  la/l  will  limit  and  appoint  i  and 

fir  want  of  fuch  appointment,  then  to  her  own  right  heirs  for  eyer^ 
After  the  marriage  A.  mortgaged  the  land  to  the  plainti^for  500 
.years,  to  fecure  loool.  A.  and  M.  Join  in  a  fine,  and  both  de- 
dared  the  ufes  to  be  to  the  plaintifi'  for  fecuring  his  principal  and 
intereil,  the  remainder  to  tne  right  heirs  of  A.  M.  infifted  that 
ihe  was  compelled  by  durefs  to  join  in  the  fine,  and  that  the 
mortgage  was  fi&itious  only,  and  in  truft  for  A.  in  order  to  de- 
fraud her ;  and  it  was  argued  that  this  was  a  naked  power  without 
any  intereft,  and  fo  could  not  be  barred  by  the  fine ;  l>ut  lord 
chancellor  e  contra,  and  decreed  the  truftees  to  convey  to  the 
plaintiff,  but  without  prejudice  to  any  future  bill  that  may  be 
brought  for  difcovery  of  the  fraud  or  force.  *  Cafes  in  £qu..  in  lQr4 
Talbot's  time.  41.  Mich.  17341  Penne  v.  Peacock. 


(P.  2)     Incumbrances  by  tbem  of  the  Eftate,  &c« 

of  the  Feme. 

>  ^ 

!•   A  Feme  covert  hy  durefs  joins  in  a  leafe  with  her  hufband,' 
-^^  fhe  (hall  be  bound  by  it ',  per  Manwobd  J.     3  Le.  72.  pl« 
no.  Hill.  aoEliz. 

a.  Baron  and  feme  feifed  in  the  right  of  the  feme,  mortgaged 
by  deed  for  300I.  and  covenanted  to  levy  a  fine  for  further  ^ 
furance,  and  if  the  baitm  and  feme,  or  either  of  them,  or  their 
•  /  heirs,  executors,  &c.  did  pay,  &c«  then  the  faid^fi^  to  enure  to  the 

baron  4md  ferns,  and  the  furvivor,  and  after,  to  the  right  heirs  ef 
the  baron*     A  fine  waS  levied,  and  the  monies  not  paid  at  the 
time,  but  borrowed  mofc  money,  and  by  deed  confirnfed  the 
\  mortgage   for    the   further  funx    The  baron  died ; ,  his  heir, 

an  infant,  decreed  the  feme  to  pay  one^third,  and  the  in« 
bxA  bdr  two-thirds.  Chan.  Rep.  218.  13  Car.  2*  Rowellv. 
WaDey. 

3*  A.  promifes  to  leave  his  wife  400/.  if  fhe  will  join  in  fale 

«     of  her  lands,  and  let  him  have  the  money  to  trade  with.    She 

joiniii  aud  fix  months  after  he  gives  bond  to  a  flranger  to  pay 

*    his 


'  ^aton  anfi  Jf em^^  68$ 

*  h\%  wife  300I.  after  his  death ;  per  Hale  Ch.  J.  this  bond  is  not 
Frandulent  againft  creditors,  a  Lev*  148.  Mich.  27  Car..  2vB.  JL 
Clerk  V.  Nettleflrip- 

4.  Jointrefs  paying  off  a  mortgage  was  decreed  to  hold  over 
till  fhe  or  her  executor  be  fatisfiedy  and  intereft  to  be  al« 
lowed  her.  Chan*  Cafes  271.  Hill.  27  .&  28  Car.  2.  Cornifli 
V.  Mew. 

5.  A.  and  his  wife  feifed  of  lands  in  the  right  of  the  wife  by  ^«""  4t. 
fine  and  deed>  mortgages  them  for  340 1.  which  was  not  paid  at  i^^^%^' 
the  day,  but  200 1.  part  toas  paid  afterwardj  and  then  A.  bor--  ^bcvereii,, 
rowed  other  nwuy  of  the  fame  mortgagee.  The  payment  of  ^*  ^'  ^^ 
the  400  L  was  indorfed  on  the  mortgage  deed.  The  wife,  in  ^ji^,^. 
priefence  of  A.  made  account  of  what  was  due  on  the  firft  and  ' 
fecokid  loan,  for  both,  by  agreement,  were  to  be  on  fecurity  of  t  ^9  1 
the  mortgage.     The  wife  died  but  no  fine  levied  on  the  fecond  loan^ 

Smdi  therefore  objefted,  that  neither  the  wife's  nor  A.'s  confent 
(hould  jbin^l  ^^  beir  \  but  Finch  C  contra ;  for  the  mortgagee 
lias  good  title  in  law,  and  as  much  equity  to  the  money  as  the 
.  heir  has  to  the  land.  2  Chan.  Cafes  98*  Fafch.  34  Car.  2. 
Raufon  v.  Sacheverell. 

6.  Where  the  wife  joined  in  a  fine  fur  conceflit  of  hex  Jointure,  A  ^eciwat 
being  houfes  burnt  down  in  the  fire  of  London,  in  order  to  a  "*^*  ^ 
mortgage  or  fecurity  to  raife  1500I.  to  rebuild  them,  it  is  not  an  conufeetni 
abfolute  departure  with  her  intercd}  but  there  is  a  refulting  trufi  thehufrand, 
for  her  when  the  fecurity  or  mortgage  is  paid,  to  have  her  eflate  T'**?*^^^ 
again,  as  if  it  had  been  a  mortgage  on  condition,  and^he  money  venants  to 
paid    at    the  day.      2    Chan.    Cafes    98.    Pafch.    34    Car.    2.  p^y  ths  . 
Brond  y.  Brond,  and  ibid.  161.  Hill.  35  Sc  36  Car.  2.  Broad  v.  n»««*8«. 

•,        J  '  '  ^^         o  money,  ?«« 

-■^road.  1500I.  wiA 

intereft,  aal 
^Sut  c^itf  of  rtdempdoa  i*  fimlted  to  the  huftand  mi,  his  heirs,  but  tht  vife  it  no  party  to  the  dttdm 
The  buiband  %s.«at  )ooo  1.  ia  building,'  aod  dies.  \A%  Nottingham  had  decreed  the  redrmptioQ 
to  the  wife,  and  now  North,  keeper,  of  the  feme  opinion ;  becaufe  ihe  was  no  party  to  the  deed, 
which  was  for  99  yean  if  the  huibind  lived  fo  lung,  and  /he  being  a  pinrrefs,  there  rcfts  a  reverlkM 
Ml  h«r  which  naturafly  attraAs  the  redemption;  and  hnd  the  caofe  come  originally  before  bijn,  he 
wonld  have  decreed  it  clear  to  the  wife,  the  huffaand  having  covenanted  to  p:iy  the  money.  Vem* 
SI  3.  pi.  2x1.  Hill.  35  tt  36  Car.  2.  S.  C.  by  the  name  of  Brend  v.  Breiid.  —  Ttiis  fine  did 
not  deihoy  her  jointure,  but  tnfy  enured  to  a  particular  purfoft  to  raife  this  term,  and  (he  (hall  ha^<c 
the  rent,  and  it  Aall  not  be  fnhje^  to  the  debts  or  charges  made  fince  her  jointure,  the  levying 
thereof  being  upon  an  agreemeot,  that  ihe  (hould  have  her  jointure  out  of  the  reserved  rent  of  the 
Jioofea.  Mich.  I  Tac.  2.  B.  R.  Skin.  238.  pi.  2.  Anon,  deems  to  be  S.  C.  )c  in.  Hep.  254. 

BiCBd  V.  Brend,  is  not  the  S.  C. 

« 

7.  The  fauiband  gave  a  voluntary  bond  after  marriage  to 
make  a  jointure  of  fuch  value  on  his  wife.  The  huiband  ac- 
cordingly makes  a  jointure.    The  wife  gives  up  the  bond.     The 

£'  nature  is  evided.  The  jointure  (halLbe  made  good  out  of  the 
ufband's  pctfonal  eftate,  there  being  no  creditors  in  the  cafe» 
and  the  delivery  up  of  the  bond  by  'a  feme  covert  could  no 
ways  bind  her  intereft.  .  Vem.  427.  pi.  402.  Hill.  1686^  Beard 

V.  NuthaU.  * 

8.  A  feme  covert  agrees  to  fell  her  inheritance,  fo  as  (he  might 
have  200I.  of  the  money  fecured  to  her.    The  land  is  fold,  and 

•^  money  put  out  in  a*  truftec's  name  accordiiigly  i  tins  money 


6^  OBaroh  ant  ftmt 

ttiall  not  M  liable  to  the  bu/band*s  dibts^  nor  (hall  any  fromUi 
by  the  vnfe  to  that  purpofe,  (ubfeauent  to  the  firil  original  s|gree- 
ment,  be  obliging  in  that  behalr.  2  Vernj64«  65.  pU  58.  Trip. 
i688.  Rutland  ▼*  Molineux. 
t.  c.  cittd  9.  Feme  joins  viitb  baron  iH  a  mortgage  of  bier  own  inberitanee  fo 
gjjj^^^*  Iraife  money  to  buy  .a  place  for  the  baron ;  baron  covenants  In 
Wiiis*sRq».  the  mortgage  to  pay  the  money  (4500I.)  and  on  payment^thereof 
965,  a66.  by  provifo  the  term  is  to  ceafe.  The  mortgage  is  afterwards 
?eafcof**  ^S"^  *"^  ^^  provifo  is,  tliat  on  nayment  by  them,  or  cither 
T»t6T.  Aaf.  of  them, .  the  term  to  be  affignedf  as  toej  of  eitber  tf  tbem  i^all  31- 
^««7-MS.  reff.  Baron,  foon  after  the  mortgage,  promifcd  his  wife  to  ap- 
MwtEue  P'y  ^  profits  of  his  place  to  pay  it  off.  Baron  pays  it  off^  and 
(D)  atcs  S  uites  an  ajjignment  in  trufl  for  bimfelf  and  devifed  it  to  a  fecond 
uc«  1 70s.  ^f^,  Xhe  fon  and  heir  of  the  baron,  and  firft  wife,  brmgs  a 
dt^'c!'^  bill  to  h^ve  the  mortgage  afligned  to  him.  Denied  relief  in  cane. 
Equ.  Rep.  but  on  payment  of  principal,  intereft,  and  cofts.  But  in  dom. 
&  cha^'  procer.  decreed  the  mortgage  to  be  affigned  to  the  heir.  2  Verti. 
^^^  '  R.  437.  pi.  402.  Pafch.  1702.  Earl  of  Huntingdon  v.  Countefs 
Ftfcb.         of  Huntingdon. 

9  Ann.  iQ^  Baron  and  feme  mortgaged  his  wife's  eftate,    and  baron 

covenants  to  pay  the  money,  but  the  equity  of  reden^tion  was  re- 
ferved  to  them  and  their  heirs.     Baron  died,  and  made  J.  S.  ex- 
ecutor ;  per  cur.  the  baron  having  had  the  mbney  is,  in  equity^ 
the  debtor,  and  the  land  is  to  be  confidered  but  as  additional 
|-  ^   ^    fecurity,  and  fo  decreed  it  according  to  the  judgment  in  dom< 
^'^    proc.  in  the  cafe  of  Ld.  and  Lady  Huntington.  2  Vcm.  604. 
pL  542.  Hill.  1707.  Pocock  V.  Lee. 
tn  thil  cafe        II.  The  wife  joined  with  her  hufband  in  a  fine  to  raife  400/. 
?%f^"w^  /^  equip  him  as  an  officer  of  the  army.     The  hulband  dies.     Per 
lavifeverai  cur.  this  muft  be  taken  to  be  a  debt  due  from  the  hufband,  and 
gbaritits  out  to  be  paid  out  of  his  perfonal  eflate  if  he  be  able  i  but  all  other 

flJ^i^it,  ^^^^  **"  ^  P*^^  ^^*   ^  V^™-  ^^9'  pL  614.  Mich.  1 714.  Tate 

and  died        V.  Auftiu. 

indebted 

hf  fimpk  contraA.     The  aflett  were  not  fuffieicnt  to  pay  all.     Ld.  C.  Gowper  held  thii  mort* 

gage  to  be  a  debt  of  the  huiband's,  and   that  the  wifc»  by  confoating  to  charge  the  Jaod  with 

ity  does  not  make  it  left  his  debt  than  it  was  before }   but  decreed,  that  all  other  debts  Ibould  be 

preferred  to  this,  and  that  this  be  preferred  before  legacka,  though  to  i  charity.    Wim»*s  Rep.  Mich. 

17x4.  S.  C. 


(  QJi  What  Anions  the  Baron  may  have  alone,  with- 
out bis  Femt^  yet  in  the  Right  of  his  Feme. 

Br.  Baron  [x,  npHE  baron  may  have  an  aQion  alone  upon  5  R.  2.  for  <»- 
^.S'yTdJet  tering  into  the  land  of  the  feme.    38  H.  6.  3.  adjudged.] 

S.  C.  for  nothing  it  to  be  recovered  but  damages  only.  Br.  Adion  fur  le  Statute,  pi.  17.  citet 

nS  H.  6.  4.  S.  C.  U  S.  P.  accoidingly ;  but  Brooke  fays  qujere,  whether  he  may  upon  the  ftatute  of 
S  H.  6.  and  (ays,  it  feems  that  he  may,  becaufe  he  fball  recover  nothing  but  damages  in  tiMe  ooe  calb 
nor  in  the  other,  and  not  any  land,  and  therefore  it  i»  aU  one,  as  It  feemt.  ^Thd.  Dig.  }»  lib. 
«.  cap,  5.  f.  27*  cites  &•  C.  tn  which  ^rcei  the  o^aioa  of  Pafch.  4  £•  4.  X4. 


[2.  He 


OSaroti  anti  ipeme.  70 

t^*  ^^  ^^1  b>v^  >  mart imjieJit  alone.     38  H.  6.  3.b.  agfee<}.  'Br.  Qsu« 
Contra  •  a8  H.  6.  8.]  l^^l^'^ 

that  in  qoa.  imp.  the  pUintiff  counted  that  A.  was  tttkd  of  the  adyowfon  is  of  fee,  and  he  took  A*. 
tt>  Wife,  and  tbr  cbiirch  foided,  arid  he  picfeotfed  in  jure  of  A.  and  had  Kfue,  and  A.  died,  and  tha 
chuidi  Toided  again,  and  be  pre&nted  ^  and  per  cur.  becaufe  the  fte^nd  prefentment  is  ntt  aiitgtd  nt 
^mrt  auemiSf  tberefbte  iJl;  whereupon  he  amended  hit  count.     BrooJc  fays,  quaere  libmmt  ■  ■ 

Fifth.  Qwuc  Impedity  pl*  ^S*  cites  S.  C.  and  judgnaent  was  prayed  of  the  count,  becaufe  he  did  not 
4ecive  that  he  and  his  wife  prefent^,  but  only  that  he  in  jure  uzoris  prefentedy  whereas  the  pre- 
lentadon  ought  to  have  been  by  both  ;  for  had  fhe  been  alive,  he  ought  to  fue  in  both  their  names» 
and  fo  was  the  opinion  of  the  couit,  and  thereupon  he  amended  his  count.    But  Fitzherbert  fays  quae- 

ic  }  for  that  it  has  been  adjudged,  that  he  (hall  have  a^ion  alone,  &c. Fitzh.  Joinder  en  Adtion, 

pi.  1).  cites  S.  C.  Cays,  he  ought  to  join  the  feme  in  the  a^on,  o^mVr'itt  xb/t  writ  is  not  good,  aad 
that  (6  was  the  opinion  of  the  whole  court-  ** 

The  bason  may  have  quan  Impedit  without  his  feme  $  for  it  is  in  a  manner  perfonal.  Br.  Paia; 
^ur,  &c.  pi  24.  cites  4.  E.  4«  30. 

In  qnave  impedit  the  feme  may  join.  Heti  144.  Trin.  5  Car.  C.  B.  per  Huttooy  and  yet  the  avoids 
aocegdbs  on  to  the  executors  of  the  baron        ■     fcitt.  ^%^.  S.  P.  by  Hutton.  Roll.  Rep.  359* 

pi.  1 1 .  Pafch.  14  Jie.  B.  R.  per  Coke  Ch.  J.  They  ihall  join  in  qua»  imp.  per  tot.  cur.   Buift* 

I  to.  Paicb.  9  Jac.        . 

If  a  next  avmdance  ht  granted  f  haron  tnd  ftmt^  the  baron  (hall  have  a^on  alone;  per  HottoQ 
and  Yelverton,  (abfentibus  aliis)  Lit.  Rep.  13*  Hill.  2  Car.  inC.  B.  obiter.— And  fee  ibid.  375.  Arg. 
<  S.P.  Br.  Baron  and  Feme  pi.  28.  cites  50  £•  3.  23.  becaufe  n'^h'irg  U  to  he  recovered  Intt  tb$ 

ffrejtiitmemti  and  not  the  advo^fon  \  but  per  Holt,  aiCfe  of  darrein  ^rtfentmeni  ihailbe  brought  by  both  ; 
Ibrthitis-a  mixtd  aSion^  and  the  ad'vwojon  fball  be  recovered;  but  in  quare  impedit,  the  prefenta- 
tioo  or  damages.  S.  P.  becaufe  the  writ  to  the  bidiop'againft  him  (hall  hot  bind  the  feme  who 

is  not  parry,  and  alfoitis  aided  by  the  ftatuie  of  Wefiminlier.  Br.  Quare  Impedit,  pl«  41^  cites  50 
£.  3.  13. 

A  writ  of  faare  impidit  was  brought  h  the  haron  alone^  where  he  had  the  advowfon  in  right  of  hii 
femcf  and  adjudged  a  good  writ.  The).  6ig.  29.  lib.  2.  cap.  5.  f.  12.  cites  Trin.  50  E.  3.  13.  and 
ibat  ib  it  was  adjudged,  Mich.  I4  H.  4.  12.  where  it  was  faid  by  Thirning,  that  they  ought  to  join  ia 
writ  c/  right  of  adcwf.mj  and  in  aj/ife  of  darrein  prefentment  j  and  that  the  opinion  of  the  Court  waSy 
Trin.  28  H.  6.  9.  that  they  ou^ht  co  join  in  quare  impedit, alfo,  and  fays,  fee  7  H.  7.  2.  ■ 

The  huiband  alone  may  have  quare  impedit;  'per'  Dyer.     Ow.  82.  Pafch.  4  ft  5  P.  &  M.  ■  i 

ft  Bttlft.  14.  S.  P.  accordingly,  per  cur.  Mich,  zo  Jac. 

*       C  7»  3 

r3.  &  in  tre/paji  fir  tahing  charters  of  the  inhetitsmce  of  the  t*''Bari» 
feme.     t38H.6.4.    t  «  H.  5. 9.  b.  adjudged.]  Tl^^ 

38  H. 6. 3. 
[b.  4*  a.  S.  P.  obiter.]  }  Fitzh.  Brief,  pi.  890.  cites  S.  C  the  writ  was  awarded  good, 

Uioagb  bsougbc  obly  by  tha  baron.  Thel.  Dig.  29  lib.  2.  f.  16.  cites  HiU.  8  H.  5.  9.  and 

ibid.  L  17.  citts  38  H«  6.  4.  S.  P*  Ui  agreed  by  Fortefcue.    ■         See  (R)  pU  i*  and  the  noted 

chtre. 

.1 

[4.  So  in  a  writ  offirger  offalfe  dteds  of  the  inhmtance  of  the  B'«  Baroa 
feme.     38  H.  6. 4.  Dubitatur.]  ^  ^^^^^^ 

.  dtea  38  H* 
6.  3*  hot  S.  P.  does  not  appear  thcit,  thgngb  in  the  Year-book,  38  H.  6.  4.  a.  in  pi.  9. 
which  begins  ia  Ibl.   3.  b.  the  S.  P.  is  averted  and  denied.  ■■  TheL  Dig.  30.  lib.  ft. 

cap,  5»  f»  it.  cicat  S.  C.  that  it  was  faid,  that  they  fhall  join  in  ^ writ  of  forger  of'  faUb 
deeds, 

[5.  In  alt  cafes  ^heti  tie  feme  Jboll  net  have  the  thing  when  it  is 
removed,  neither  alone  to  hcrtclf,  tior  jointly  with  her  huiband,  but 
the  baron  only  (hall  have  it,  there  the  baron  alone,  without  his 
feme,  (hall  have  an  a&zon  to  recover  it,  as  in  the  cafes  afore- 
laid.] 

[6.  The  baton  (hall  have  tre^fs  alone  for  a  trefpa&upon  the  Ti«fpaftn«r 

laodofhisfeme.    $  38  H.  6.  3- b.  7  £<»•  4- «•]  bamnd^ 

of  chafing 

h  the  ebafi  mhkh  be  hat  in  right  of  hit  toife^  without  naming  die  wife ;  for  nothing Jball  he  recemered 

hmt  damngaf  and  ^  rekale  of  the  baron    ia  jood  b*r.     Br.  Joinder  in.  Aaion,  pU  7.  cit^ 

4S  £•  3*  8.  Md  c«cord«(  Uu  f^pie  year,  fel.  14*    For  U^f  ^VQS  91/  rcUaft  aloo;.    Br.  Joiodca 

V9t.  XVa  6  ip 


1'^' 


15Qron  ano  JFeme. 


\t  A^lon,  pi.  7. »  Thcl.  Dif«  29«  lib.  %•  cap*   5*  f.  14.  citei  S.  C.  atid  fays  that  To  itwu 

adjudged  the -fame  year,  fol.  16  ajid  26.  ^if  4/00:9  fraffa  &  maeremie  inde  iaptOf  which  he  had  in  jure 
Qiorii,  that  the  action  was  well  brought  by  the  baron  alone.  —  Br.  Baron  and  feme,  pt*  16/ 
cites  S.  C.  accordingly. 

Adlion  of  trefpafs  quare  cUufum  fregit  was  brought  by  baron  and  feme,  and  Polleafen  Ch.  J.  held 
that  the  feme  could  not  be  joined,  though  it  was  her  land.  But  Ventria  J.  e  contra;  for  this  aAioa 
will  furvive,  and  they  have  eiedion  either  to  join  or  to  bring  it  abne.  Adjomatur.  %  Vent.  I95.< 
Trin.  1  W.  &  M.  in  C.  B.  Bright  v.  Addy.       ' 

^  Br.  Baron  and  Feme,  pi.  57.  cites  S.  C.  — —  The  fsme  /hall  not  join,  for  damages  ihatt 
be  recovered  in  lieu  of  profits.  Het.  114.  by  Yehrerton,  cites  4  E.  4.  — — »  Litt.  Rep  285^ 
S.  C.  cited  by  Yclverton.  In  trefpafs  they  may  iiever:  per  cur.    Bulft.  21.  Paich.  %  Jaci* 

Anon. 

Of  trefj^gfi  done  in  the  land  tf  tht  ftm*^  the  baron  may  have  trefpafs  alone;  for  if  herdeafes^ 
or  recoverff,  and  di^s,  the  feme  ihall  not  have  aAion.  Per  Finch.  Br.  Baron  and  Feme,  pi.  2»» 
c?t«s  47  E.  3.  9.  ■  Br.  Baron  and  Feme,  pi.  ;o.  cites  1 5  £•  4.  9.  S.  P. 

^Trefpafs  may  be  brought  by  baron  and  feme,  that  be  hrde  the  cloje  of  the  f^me  dum  fda  fuit*  6r« 
Baron  and  Feme,  pi.  69.  cites  »i  H.  6.  3c.  '  The  baron  may  have  trefpaia  without  his  feme; 
fer  it  is  in  a  manner  perfonaJ.     Br.  Paraor  de  Profits,  pi-  24«  cites  4  £.  4.  30.  In  trefpafa 

qitare  daufum  fregit  they  ought  to  join,  by  the  clear  opinion  of  the  whole  court;  fo  that  it  ihall  be 
intended  here,  that  they  are  jointenaatSy  and  judgment  accordingly.  Buld,  no.  Pafcb«  9  Jao* 
Maynard  t.  Tow. 

And  fo  he  ^y.  Xhc  baron  alone  may  have  a  dicus  tantum  for  taking  money 
he  airhis*  '^"  ^'^  ^Mf^  brought  by  him  and  his  wife.  40  Ed.  3.  33.  b.  ad- 
wife  had  judged.  Nota,  this  is  a  popular  a£Hon.  But  others 
brought  a     ^ays  it  is  c  contra.  1 

tui  tn  'uUa*  '  .  ■^ 

Quod  notabene.  Br.  Joinder  m  A^on,  pi.  19.  cites  7  H.  4.  1.-— Br.  Baron  and  Feme,  pi.  30. 
cites  S.  C.  '8c  S.  P.  accordingly. —— Thel.  Dig.  ao.  lib-  2.  cap.  5.  f.  it.  cites  Trin.  40  E* 
J«  33.  S.  P.  and  fays  that  fuch  writ  was  abated,  Pafcn;  43  E.  3.  i6.  35.  which  was  brought  by 
fhe  baron  and  ftmit\  and  that  writ  brought  by  the  baron  alone  was  adjudged  good.  Mich.  7  H.  4*  *« 
Br.'Baroii'and  F«n»e,  pi.  17.  cites  43  £.  3*  i6.  S.  P. 


But  where 


die  barw 

iione  may  have  writ  of  deh  for  the  arrearages  of  the  rentf  &c.     "  Theft  iyis»  30.  lib.  %•  cap.  J4 

C  25.  cites  Pafch.  7  £.  4.  6. 

9.  For  a  battery  of  the  feme  before  tie  coverture^  they  fhall  both 

S*  >in  in  the  aftion ;  but  quaere  of  a  battery  after  ttic  coverture, 
r.  Joinder  in  A£tion,  pi.  54*  cites  22  AfT.  87*] 
r  72  3        to.  He  who  x^jHfed  of  a  feigniory  of  homage^  feaky,  efcuagCf 
rent,  and  fuit  of  court  in  jure  ux&risy  may  avoto  the  taking  of  the 
diftrefs  for  all  thofe  fervicesy  except  homage^  in  his  own  name^  tvith^ 
but  naming  his  feme^  though  he  has  no  iflue  by -her.   Br.  Diftrefs^ 
pi.  33.  cites  27  Aff.  51. 
Br  Petition,       1 1.  Petition  may  be  made  by  tie  baron  alofii^  tvhere  he  Is  in  the 
S  *  c!'ac-'''  *^^^  h  ^^^fi^  rf  "  fi^tute  merchant  made  to  his  feme  tuhen  Jbe  'wat 
cordingiy.    fole^  and  they  both  may  join  if  they  will,  but  the  fuit  is  good  by 

^ ^Br.    him  alone,  becmife  die  thing  is  only  axtteitteltealy  which  the  ba* 

«6.* s**  p.^'  ron  may  give  or  Forfeit  \  quod  nota.    Br.  Joinder  in  Aftion^lpk 

^and  cites'       61.  citCS    37  Aff.    II. 
8.  C.  arid 
tk^i  that  tberefora  it  it  a  chattiel  vdted  in  the  oaiwi  in  j  ure  proprio. 


Mt 


^n.  upon 


I2«  Upon  a  eontruEi  made  by  the  baron  and  feme^  they  cannot 
Join  in  aaion  of  debt^  notwithitanding  that  it  \}tfor  the  land  of    > 
the  feme  foU.     Thcl.  Dig.  jo.  lib.  a*  cap.  5.  f.  23,  cites  Trin.  48 
£•  3.  iZ. 

13.  In  'voafie^  if  the  haron  and  feme  feifcd  injure  uxorls  leafefor  Br.  Joinder 
yearsf  the  baron  and  feme  ought  to  join  in  wafte,  for  o.therwife  JJ  ^aow, 
the  writ  fhall  abate.     Br.  Baron  and  Feme,  pi.  31.  cites  7  H.  s-'aAn?* 

4.  J^.  fo  it  fecfflfly 

that  <iuring 
tlie  life  of  th6  baron  it  ftall  be  fiud  the  leafe  of  both* 

• 

X4«  The  baron  and  feme  may  join  in  appeal  of  rape  ofthefeme^  •Thcyihall 
for  he  cannot  have  it  without  die  feme.  Br.  Baron  and  Feme,  ^^^'  ^^^ 
pi.  34.  cites  *  8  H-  4.  21.  per  cur.  But  fee  clfewhcre  the  baron  cap. 5.  f/»ul 
brought  the  appeal  alone,     i  H.  6.  I.  1 1  H.  4.  13.  and  10 H.  4.  ^i^  s*  C* 

Fit2h.Corone,    128.  and  fay.  it 

•  •»«»»••  wrv.  w.*^,    •  A  V .  appears  fo  by 

the  opinion  there.  Where  a  ferftmal  tort  is  done  H  the  vifi,  die  baron  and  feme  ought  to  join  ia 

aftiona  at  forbacceiyt  Sec,  per  CoJu  Ch.  J.  Roil.  Rep.  )6o«  in  pi.  ji.  Pafch.  14.  Jac.  B.  P.. 

5.  P.  accordingly,  by  Richardron  Ch.  J.  bccaufe  the  feflie  ihall  have  the  a^ion  if  /he  fyrvive.  Litf. 
Rep.  aSc.  Trio.  5  Car.  C.  B.  He  may  have  a^on  abne/vr  Stating  bit  tolfe*  8  Mod.  26*' 
Hiii.  7  Geo.  I.  Read  v.  MarihalU 

1 5*  Where  the  iaron  and  feme  tad  recovered  damaget  in  turit  (f 
eepnage^  the  baron  alone  without  his  feme  was  received  to  main- 
tain writ  of  debt  for  the  damages.   Thel.  Dig.  30.  lib.  2.  cap.  5. 
f.  22.  cites  Hill.  16  H.  6.  Brief,  939. 

1 6.  The  baron  may  have  confpiracy  and  the  like  without  his  Cafeinm* 
feme,  for  it  is  in  a  manner  perfonal.    Br.  Pamor  dc  Profits.  J"!*®^*^*** 

,       '        .  -y  *  '  Jptracy  waa 

pi.  24.   Cites  4  J!«  4.  30.  brought  by 

huiband  and 
wife  againft  J.  S.  for  that  hefalfely  and  malicioufly  impofed  vpM  tbem  tke  crm§9f  filcnyt  and  laboured 
to  indidl  tbem ;  it  waa  held  that  the  a^on  was  not  well  brought,  becaufe  they  cannot  join  to  the  tort 
dooe  to  the  baron.  But  if  it  had  been  for  confpiracy  to  indi^  the  wife,  they  might  join  well  enough^ 
and  thxte  joftfces  were  of  that  opinion;  butCrooJceJ.  e  contra.  Jo.  440.  pi*  7«  Trin.  15  Car.. 
B.  R.— — -Cro.  C.  553.  pi.  8.  Dalby  v.  DorthaU»  S.  C.  Berkley  J.  held  that  it  was  a  feveral  wrong, 
and  therefore  they  could  not  join  \  but  Croolce  J.  e  contra,  becaufe  it  was  grounded  upon  one  intirere-, 
cord  by  which  both  were  prejudiced,  and  tliey  may  join  if  they  wiil,  or  the  huiband  only  may  have  the 
adion  for  it,  that  he  was  damnified  \  wherefore  ceteris  abfentibus,  adjornatur.  —Mar.  47,  pi.  75. 
Trin.  i  $  Car.  Anon.  S.  P.  and  tuxM  to  be  S.  C.  and  Crooke  J.  waa  of  opinion  a»  above^  but  the  whoJi; 
court  was  againft  him. 

17.  Upon  bailment  made  by  them  two  before  the  coverture,  they 
cannot  join*  Thel.  Dig.  30.  lib.  2«  cap.  5.  f.  26.  'cites  Mich.  8 
£•  4.  i6. 

18.  Bill  of  attachment  was  brought  by  the  warden  of  the  Fleet,  by 
name  of  J.  N.  warden  of  the  Fleet ,  and  it  is  good,  tjotwithjlanding 
he  be  warden  injure  uxoris,  &c.  and  his  feme  (hall  not  be  named 
with  him  in  a£lion  perfonal ;  for  when  the  court  commands  him 

to  do  his  office,  &c.  they  do  not  fay  warden  of  the  Fleet  in  jure     [  73  J 
uxoris,  but  only  warden  of  the  Fleet.    Br.  Bille,  pi.  16.  cites  9 

19.  Refcous  was  brought  by  the  baron  and  feme,  ofrefcous  made  Br.  Joinder 
by  the  lord  in  right  of  his  fane  s  and  it  was  argued  Uiat  th;  baion  J^^^^^ 
alone  ought  to  have  the  a&ion,  and  awarded  that  the  atlion  is  s.  C.*..«» 
veil  brought  in  name  of  both ;  quod  nota.    And  per  Littleton,  it  s.  p.  by 


73  ISBxati  atoi  Sftmt 

4  ^  sP-      i^  well  brought  alfo  in  the  name  of  the  bafbn  only.    Br.'  Baton 
««— Thl'    and  Feme,  pi.  50.  cites  15  E.  4.  9. 

hujband  difirtt'tntd  for  arrfrt  rf  rent  due  to  the  ^ifi  'dum  fols\  itfcooB  wu  made  huiband  abue 
may  bring  thii  adton>  or  may  join  his  wile  if  he  pleafe ;  but  for  a  d*ht  due  r«  the  wife  dumjola^  they 
iBttft  both  join  in  the  aftioiv  Moor  421.  pi.  584.  Mich.  37  &  38  Elis.  F^nherV.  Piaikct* 
Cro.  £.  459.  (bis)  pi.  3.  S.  C.  adjudged  }  for  it  is  a  tort  done  to  the  baron,  for  which  he  may  fu« 
tlone  or  joia  her  with  him,  becaufe  it  ariles  on  a  duty  dae  to  her  before  the  coverture,  but  it  is  at  hit 
rlf^iftBt  " 

Het.  x6o.         20.  Where  an  eUigation  la  made  to  a  woman  nvho  taker  hujbani^ 

Arg.  s.  P.    ^^  ^jfg  ought  to  join  with  the  hufband  in  the  a£lion  ;  but  if  tbt 

MigtUion  hi  took  from  the  hujbahdy  he  alone  fhall  hai(^  the  a£lion 

for  the  obligation,  becaufe  he  may  difpole  of  it.    Litt.  Rep.  375* 

Arg.  cites  7  H.  7.  [but  I  do  not  obferve  that  point  any  where  in 

that  year.]  ' 

4  Le.  d8.         21.  Baron  brought  an  adion  for  the  battery  of  his  wife,  per 

pi.  1S7.        ^u§d  fugotiafua  tnfeBa  remamferuntf  and  had  judgment  to  recover. 

%Y^'c\.  Cro.  J.  yea.  pL  11.  fays  a  precedent  wasfliewnin  28  Eliz.  B.R. 

Choimi^  ▼!  Cholmley's  cafe. 

Congey 

feemi  to  be  S«  C.  and  ia  of  an  adion  bronght  by  the  huibaod  of  a  battery  done  to  the  wife,  and  the 
Bbintiff  had  judgment}  but  nothing  i«  mentioned  of  the  per  quod  negotia,    &c.  Cro.  J*  501. 

pi.  II.  fays  that  another  picctdent  was  cited  to  be  in  the  exchequer  in  Dov  Lii's  cafe,  that  fuch  jn  ac- 
tion WM  adjudged  ^M>d. 

An  a^on  2I.  Where  Hit  feme  Is  adminifiratrix^  the  fuit  mud  be  in  both 
^7^^  their  names^  and  they  fhall  be  named  adminiftrators ;  for  by  the 
•gainft  the  intermarriage  the  hufband  hath  authority  to  intermeddle  with  the 
defendant,  goods  as  well  as  the  wife  ;  but  in  the  declaration  alJ  the  fecial 
tokS^utof  **»^^^  ^hA  i^f^ forth;  per  Wray  Ch.  J.  and  fo  fome  faid  is  the 
their  pof-  Book  of  Entties,  that  both  of  them  fhalt  be  named  adminiftrators* 
frffion.  The  Godb.  40.  pi.  44.  Hill.  28  Eliz.  B.  R.  Prideaux*s  cafe. 

wift  Wit 

mdrn'mi/fratfix,  Mr.  Raymond  moved  in  Hrreft  of  judgment,  becaufe  having  been  in  their  poffef&on, 
the  wife  Ihoold  not  be  joined,  and  naming  her  executrix  might  hare  been  left  out  of  the  cafe  j  and 
cited  a  cafe  10  XT.  3.  where  the  mh  was  executrix,  and  the  defendant  promifed  the  bulbaad  that  if  he 
would  forbear,  he  would  {My ;  and  the  wife  was  not  jollied  in  that  cafe.  Per  Powell  J.  in  the  cafe  of 
Inron  and  feme,  it  4s  certain  the  law  does  give  the  goods  of  the  wife  to  the  hufband,  but  not  when  flie 
is  adffiiniftratrit,  becaufe  ihe  has  them  in  auter  droit,  and  the  hufband  here  cannot  bring  an  action  on 
the  judgment.  Judgment  for  the  plaintiff.  11  Mod.  177.  pi.  2.  Trin.  7  Ann.  B.  R.  Thomfon  t. 
PinchelL 

So  aUb  muft       M.  In  a£lion  for  gpodi  winch  the  feme  has  as  executrix^  they 

t^/fcrthwfc  ^       J°^"*    ^^  ^"^  **^  ^^   damages   thereby  recovered 

^i^'in   ^  may  accrue  to  her  as  tx^cutrix  in  lieu  of  the  goods.    Went.  Off. 

Iwth  their      Ex.  207* 

names. 

Went.  Off*  Executor,  207, 

Bn»«nK  24.  In  battery  the  plaihtifT  declared,  that  on  fuch  a  day  the 

^5- ™«-  defendant  aflaulted  and  beat  his  wife.    This  aBion  was  brought  by 

Botcher,  the  hufband  after  the  death  of  his  wife,  and  it  being  a  perfonat 

s^c.  b^  wrong,  is  dead  with  the  perfon  5  and  if  fhe  had  been  living,  the 

J^^  hufband  alone  could  not  have  the  aflion,  becaufe  damages  muft 

tSenofyeiv.  be  given  for  the  tort  offered  to  the  body  of  his  wU^e.    Quod 

fttit 


futt   concefliun.      Yelr.  89.  Trin.  4  Jac.  B.  R.  Higeuu  t.  —Nojrit. 
Butcher.  ^^\^ 

<r  S.  p.  per  ctir.  m  to  the  aAion  being  gone ;  and  by  Tanfield,  had  (ht  been  livinf ,  ihe  oagfat  |» 
luTc joined  in  the  a£tion..  Where  the  wife  dies  of  the  battery,  the  baron  cannot  have  adion  oil 

*  the  cale,  becaule  it  is  criminal,  and  of  an  higher  nature.  Freem.  Rep.  124.  pi.  231.  Pa(ch«  1677* 
C.  B.   Smith  ▼.  Sykei.  And  it  was  urged  by  Serj.  Barrel,  that  if  a  man  beAti  a  feme  corerc,  tbt 

hufband  and  wife  9ught  to  join  j  and  if  the  huibaod  dt'e^i,  it  ihail  furvire  to  the  %vife)  but  that  thi 
adion  ihall  not  (iirvive  to  the  hoiband  if  the  wife  diet,  and  he  cit«d  37  H.  6.  7.  But  curia  adfifiut 
vulC. 

25.  A  feme  fole  had  right  of  common  for  her  Kfe,  and  marries  Uk.  Rep. 
B.  who  being  hindered  in  taking  the  common,  brings  adion  in  hh  xiJn/ (Sr 
own  name,  without  naming  his  wife.  The  court  held  the  adion  c.  b!  Co(. 
wellbroughti  it  being  only  to  recover  damages,  a  Bulft.  14.  Mich.  ^  ▼. 

10  Jac.  Baker's  cafe.  {*^^ 

wife  joined  in  the  adion  ;  and  after  vtrdi€t  for  the  platntiflT  it  was  moved  in  antft,  that  they  couM 
not  join  in  the  a£^ioff ;  and  Richardfon  Cb.  J.  thought  they  could  not  join,  becaufe  the  wife  could  not 
^ve  the  damages  if  ibeforviTej  and  Yclverton  was  of  the  fame  opinion.— ^Hcc.  143.  S«C«  in  fi»« 
tidcm  vcibit. 

26.  The  queen  leafed  a  houfe  to  C.  who  covenanted Jor  himfelf  Cn>.J.52x, 
and  bis  execiaors  and  tifftgns  to  repair ^  and  leave  the  houfe  repaired*  ^^  Uc. 
Afterwards  tne  queen  granted  the  reverfton  to  B,  tie  ^aintiff  and  B.  R.  the 
Us  Vfife^  and  to  the  heirs  of  B.   in  fee  ;  and  for  not  repairing,  B.  |-  ^.  but 
alone  brought  covenant.  Kefolvcd,  that  the  a&ion  being  perlonalj  ^  appaSw 
and  damages  only  recoverable,  the  hufhand  may  alone  have  the  ac^  — Godb, 
tion^  or  join  the  wife  with  him.    Cro.  J.  399.  pi.  6.  Pafch*  14  Jac  S^^^^'^'* 
B.  R.  Bret  v.  Cumberland*  s!  pI  do^t 

not  appear.  x^Poph.  196.  S.  C.  butS  P.  does  not  appear— 3  Bulft.  163.  S.  C.  and  the  whole 
court  were  clear  of  opinion  (except  Haughcon)  that  the  adion  was  well  bronght  by  the  hniband  alone» 
and  judgment  accordiogiy.     And  by  Coke  Ch.  J.  and  Doderidge,  be  might  have  joined  her  with  him 

if  he  would Roll.  Rep.  359.  pi.  11.  S.  C.  fays  it  was  held  by  Coke,  Doderidge*  andHaughton, 

that  the  hulband  alone  may  have  the  aAJon  without  the  wife  j  for  what  the  baron  alone  may  difcheiga 
•r  difpole  of,  he  may  alone  recover  without  joining  his  wife  in  the  aAion* 

27.  Trefpafs  of  affault,  and  wounding  of  the  plaintiffs  neC'-non  of  »  Roll.  Rep. 
aflaulting  and  heating  the  plaintiff's  wife,  per  quod  confortium  £uVy^$^ci^ 
uxoris  fux  amifit  for  3  dap.  Found  againft  the  defendant  in  both,  but  itports 
It  was  moved,  that  the  hufband  ought  not  to  join  the  battery  of  his  '^^^"^^^ 
wife  with  the  battery  of  himfelf;  but  rcfolved  that  the  adion  was  done  to  the 
well  brought  ;  for  it  is  not  brought  in  refpe£l  of  the  harm  done  feme,  and 
to  the  wife,  but  for  the  hufband's  particular  lofs,  that  he  loft  the  {Jj*j^^ 
company  of  his  wife,  which  is  only  a  damage  to  himfelf.     Cro.  J;  puiatitf. 
501.  pi.  II.  Mich.  i6Jac.  B.R.  Guy  v.  Livefey. 

28.  Thcbufband  brought  an  afkion,  for  that  the  defendant  Cro.c.jf, 
made  an  affatJt  on  his  wife,  isf  illam  verberavit,  and  her  Jmul  cum  Mkhl's  *' 
one  gown,  istc.  abduxit.  Sec.   is^  detiuuit,  See.  for  fvi  years,  per  Car.iicam. 
quod  confortium  nec^non  am/ilium  fa*  aumllum  in  rebus  dome/Hcis  amifit,  f«^  X?""' 
qux  habere  debuiflet.    The  plaintiff  had  a  vcrdifk  and  300I.  da-  J;  p[*^^' 
mages ;  and  upon  error  in  the  exchequer-chamber^  it  was  objeded  s.  cl  cited 
that  the  adion  could  not  be  maintained  by  the  hufband  alone,  for  ~^**^*i[j 
the  wrong  done  to  his  wife  ;  but  all  the  juftices  and  barons  held,  j„  ^^^ 
if  it  had  been  only  brought  for  an  injury  done  to  her,  the  baron  and  ib it  waa 
ought  to  join  lus  wife  with  him  ;  but  here  it  was  for  a  lofs  and  in-  jj>  «^|«^^« 
jury  done  to  the  hufband^  in  depriving  him  of  the  company  and  j J^j^^  ^ 

Q  o  »  afliliance 
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Umu  J  ind  affiftancc  of  his  wife,  and  all  is  concluded  with  the  per  quod,  &C» 
anil  jSg-  which  extends  to  all  before,  and  therefore  the  judgment 
tnent  do  not  was  affirmed.  Cro.  J.  538.  Trin.  17  Jac.  i.  B.  R.  Hide  v. 
IMT  the  wife  Scyflbr. 

Id  have  an  ' 

«dion  after  the  death  of  her  halband  for  the  battery,  or  /he  may  join  with  her  hufband  in  another  ac- 
tion.—» Action  was  brought  by  baron  and  feme  for  battery  of  the  feme,  per  quod  confortium  amifit, 
mni  held  good)  and  fays  that  a  like  judgment  was  affirmed  in  the  exchequer-chamber.  Jo.  440.  ^.7* 
Trin.  15  Car*  B.  R.  Anon. 

Baron  alone  ♦  ^9.  Cafe  was  brought  by  baron  and  feme,  for  words  J^ie  of  the 
ii^n  for    fi^'  *  ^"^  judgment  was  given  in  C.  B.  that  the  hufband  and 

^ordifpoU  wife  fliould  recover.     This  was  affigned  for  error  in  B.  R.  bccaufc 

pftht  wife^  the  baron  only  is  to  have  the  damages,  and  the  judgment  ought  to 

am  only  ac-  ^>  ^^*^  ^^  hulband  alone  fhould  recover ;  but  judgment  was  af- 

tionabie  in  firmed  by  the  opinion  of  the  whole  court.     Godb*  369.  ph  459* 

Kfpea  of  Hill.  2  Car.  B.  R.  Litficld  v.  Melhcrfc.                         -- 

collateral 

damages.  Sid.  146.  pi.  11.  Mich.  19  Car.  ft.  B.  R.  Anom*-— An  adion  of  flander  was  brooghtby 
Varon  and  ftmt  for  words  fpokm  of  tbt  wiftf  per  quod  the  bujband  lo^  bis  trade  \  and  it  was  held,  that 
)f  -the  words  would  maintain  an  a^ion  without  the  fpecial  damage,  then  they  fliould  have  judgment  j 
l^ut  if  the  words  wetc  not  a^ionable  without  the  fpecial  damage,  then  it  was  ill;  for  the  wife 
ought  not  to  be  joined.  Cited  by  Holt  Ch.  J.  as  a  cafe  which  he  remembered.  2  Ld.  Raym.  Rep, 
103a.  Hill«  %  Ann.  in  cafe  of  Ruflcl  ▼•  Corne. ■ .  Gould  J.  faid  he  remembered  the  fame  cafe* 

Ibid. 

30.  If  an  award  be  made,  that  7/.  /ball  be  paid  to  feme  covert^ 

and  i  ^  /.   to  the  baron^  the  baron  alone  mall  have  aftion  for  all  the 

.     money,  becaufe  it  is  a  thing  which  comes  after  the  coverture  \ 

per  Hutton  &  Yelverton  J.  abfentibus  aliis.     Litt.  Rep.  13.  Hill. 

2  Car.  C.  B. 

S.  p.  eked        31.  Baron  and  feme  brought  debt,  and  recovered  200/.  and^cL 

byPoweUj.  damages.    The  wife  died.     Upon  praying  execution  for  the  huf- 

been  ad-      band,  the  court  inclined  it  fhould  not  furvive,  but  that  adminiftra* 

judged,  and  tion  ought  to  be  committed  of  i^  as  a  chofe  en  a£bion.    But  after* 

Snd  *S***c"'  "'''^^^s  ^y  agreed  that  he  might  take  execution  ;  and  that  by  the 

See  3  Lev!    judgment  it  became  his  own  debty  due  to  him  in  his  own  rights  and  he 

403.  Mich,  took  out  fcire  facias  accordingly.    Mod.  179.  pi.  12.  Pafdi.  26 

L^C.  B.^hl  ^^^'  ^-  C-  ^'   ^^^«'«  <=^^«- 
the  cafe  of  Howell  y.  Maine. 

H  ^*  ^<i  33t.  If  a  bond  be  given  to  baron  and  feme,  the  hufband  ihaH 
Ydvenon  J.  ^T^^S  ^^  a£lion  alone,  and  this  fhall  be  looked  upon  as  a  refufal 
The  baron  as  to  her ;  per  the  chief  juftice,  who  faid  he  remembered  this  as 
"^  ^Y^     an  authority  in  an  old  book.     2  Mod.  217.  Pafch.  29  Car.  2. 

or  may  join    ^'  "• 

with  the  feme.    Litt.  Rep.  13.  Hill.  2  Car.  C.  B.  The  baron  may  have  a^on  alone,  per  Cok» 

Ch.  J.  tq  which  Doderidge  and  Haughton  agreed.    Roll.  Rep.  359.  pi*  1 1. 

Yh  ^"^  33"  ^^^^  ^y  ^^  baron  alone  upon  a  bond  to  the  feme  during  the 

doe  to  the  coverture^  conditioned  to  pay  money  to  the  feme  5  and  after  divers 

wife,  the  arguments  the  whole  court  gave  judgment  for  the  plaintiff.   3  Lev« 

huiband  403rMich.  6  W.  &  M.  in  C.  B.  Howell  v.  Maine. 

iliay  foe         ^   -^ 

akme  without  joining  the  wife  \  per  cur.    Vcrn.  396.  pi.  366.  Pafch.  >6S6.  1  See  (T)  4t 

£•  3.  i». 

34.  SVvWf* 


34.  Tr&oer  brought  by  the  huftand^r  money  paid  bf  th  plains  Conb.4}o* 
ttff*s  nvife  to  the  defendant,  for  land  conveyed  by  the  defendant  to  ^'  ^' 

tbf  plaintiffs  ivife  by  bargain  and  fale^  luithout  the  huJbandCs  knoW'^ 
ledge*  And  per  Holt  Ch.  J.  if  articles  of  agreement  are  made  by  a 
feme  covert,  by  order  and  appointment  of  her  hufband,  and  the 
money  is. paid  by  the  wife  in  purfuance  of  fuch  agreement ;  or  if 
the  huiband  (though  not  privy  at  the  time  of  tlie  purchafe)  afier^^ 
wards  conjents  to  it,  the  property  of  the  money  is  altered,  and  the 
hufband  cannot  maintain  trover ;  but  if  he  is  not  privy  to  fuch 
puxchafe,  nor  agrees  to  it,  trover  will  lie  for  him  againft  the 
vendor  who  jeceives  his  money  of  his  wife.  Ld.  Raym.  Rep. 
224.  Pafch,  9.  W.  3.  at  Guildhall.     Gabrand  v.  Allen. 

35.  Hufband  of  feme  executrix  gives  a  new  day  to  a  debtor  of  The  wife 
teftator's.     The  debtor  makes  a  newpromifeto  the  hujhand :  the  5*^."****  "^^  b« 
huiband  may  bring  the  a£lion  without  joining  the  wife,  but  he  ihisV.lfoa 
muft  aver  the  *  life  of  the  wife*     i  Salk.  1 1 7*  pL  8.  Mich.  10  W.  ^or  Ae  wu 
3.  B.  R.  Yard  v*  Ellard.  "^  P^^y  to 

•^  the  ajrree. 

ment  or  contra^  between  her  bulb«n<i  and  defendant,  and  they  would  have  been  nonfuited  if  tbey  ha4 
joined;  for  a  prom'Ue  to  the  hufband  is  not  a  promrfe  to  huiband  and  wife.  Qarth.  4.63.  S.  C.  and 
«  ^n  authority  in  point  was  cited  Yclv.  S4.  Lea  v.  Mimme.— — 1»  Mod.  207.  S.  C.  it  is  a  fpeciai 
promife  made  to  the  huibanJ,  to  whom  the  payment  is  only  to  be  made,  and  the  recovery  on  this  pro. 
mife  mutt  be  only  to  him  in  his  own  right,  which  promife  does  not  alter  the  debt,  becaufe  it  is  not  of 
•  higher  nature,  but  is  a  fort  of  collateral  fecurity,  and  the  money  recovered  on  this  promife  Is  no  part 
of  the  perfonal  eftare  of  the  te(tator  ;  for  if  the  huiband  dies,  bis  executor  ihall  have  execution  thereof. 
bat  yet  when  it  is  recovered  it  is  a  devaftavit  in  the  huAand,  fo  far  as  he  recovers. 

*  C  7<S  ] 

36.  If  hufband  and  yiiiii  jointly  fue  for  debt  due  to  wife  before 
marriage;  and  hufband  dies,  and  wife  continues  the  fuit,  the 
money,  when  recovered,  fliall  not  be  aflets  to  executors  of  huf- 
band ^  per  Holt.  1 2  Mod.  346.  Mich.  11  W.  3.  Anon. 


(R)     [In  what  Aftions  they]  ought  to  join. 

[i.  TJ  ARON  and  feme  muft  join  in  detinue  for  charters  concern-  Br.  Baroa 

^  ing  the  inheritance  of  the  feme,  (for  the  feme  fhall  have  ^f  ^^» 

them  again  when  they  are  recovered)  38  H.  <$.  4.  agreed.]  3S  h.  6^  3* 

s.  c 

See  (  QJ  pi.  3.  S.  C— Thel.  Dig.  30.  lib.  2.  cap.  5.  cites  S.  C.  ^g  of  charters  cji.cerning 

their  joint  pof?efltons.     Br.  Baron  and  Feme,  pi.  74.  cites  3S  H.  6.  15. UpO'  trover  the  baron 

and  feme  ^ail  join  indetinuc  of  charter^  belonging  ro  both  ;  but  upon  hatlfn:nt  of  charters  made  hy  the 
harontiont,  be  alone  (ball  have  the  a^ioa  ^  note  ihe  diversity.  Br.  Baron  aad  Feme,  pi.  57.  cites  3$ 
H.  6*^l^ 

[2.  In  an  avowry  for  'rent  in  the  right  of  the  ferae,  they  ought  t  S.CciiiBd 
to  join,     t  IS  Ed-.  4.  10.     t  4  H.  6.  14.]  t^,\i^t^ 

I  Br.  Avowry,  pi.  70.  cites  S.  C. Sec  (S)  pi.  2.  S.  C.  — Fitah.  Avowry,  pi.  8.  cites  S.  C. 

—  But  where  baron  and  feme  feifed  injure  uxotis  m.ike  leafe  for  yearty  rendering  rent,  tbey  may  jrjia 
in  a^ion  of  debt,  or  th«  baron  may  have  dtbt  alone  if  he  will.  Br.  joinder  in  Action,  pU  65.  cltci 
2  E.  4*6.— See  tit.  Avowry  (N)  pK  1,  2,  3,  4.  and  the  notes  theit. 

[3.  They  ought  to  join  in  anions  [for  things]  due  to  th'e  feme  ^  ***«*>* 
before  coverture,]  *  kl^ik^ 

ibb,  the  baron  and  feme  muft  join  In  adion.     Mo.  412.  pi.  584.  Mi^.  37  &  3^  ^^'''  "*  ^*^^  ^^ 
Tanner  f  •  Flaikct-«»^ThehuA4ad  aioac  brought  debt  oa  a  bond  mads  to  the  feme  dum  (bla,  and  the 

Q  4  court 
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cMtt  held  it  UI ;  for  if  caofe  of  t^lion  arife  before  coTCiture,  though  it  be  but  tTtfpafs  idsere  dan^M 
only  are  recoverable,  th^  muft  join.  Keb*  440.  pi.  3s.  HiU  14  te  a  5  Car.  %.  B.  R.  Hardy  ▼.  Ro^ 
binon.  ■  Litt.  Rep.  375.  Arg.  cites  7  H.  7.  as  to  the  obUgatioo»  and  11  R.  ».  Brief^  933*  a| 
to  trefpafi,  accordingly. 

BoMd  waa  given  tv  a  fmefili  conditioned  to  pay  fo  much  to  her  on  a  day  certain.  Afterwardt  ft» 
xnarried  the  plainciif ,  who  bioogbt  debt  on  the  bond  ;  and  judgment  was  given  for  the  plaintiff.  3  Salk« 
54*  pi.  7*  Fowell  V.  Maine.  10  Mod.  163.  Arg.  fays,  that  the  hufband  cannot  fue  alone  upon 

•  bond  given  to  the  wife  dum  foU.  ■  Ow.  82.  Pafch.  4  ft  5  P.*  &  M.  Arg.  fays,  diat  Ibe  u^ 

join  I  but  if  a  right  of  aftion  accrues  after  marriage,  flie  fliall  not. 

4.  Where  the  haron  mnd  ftme  hfe  by  default  the  land  tailed  to  tha 
femey  they  (hall  have  the  quod  ei  deforceat  jointly,  notwithftand* 

ing  that  the  baron  had  nothing  but  in  right  of  his  feme.' 
Thel.  Dig.  30.  Hb.  2.  cap.  5*  f.  33.  cites  Hill.  5.  £.  3.  1 75.  and  that 
fo  agrees  Mich.  29  £.  3.  6i.  where  fhe  loft  by  default  before  the 
coTcrture.  But  fays  the  contrary  was  adjudged  4  £.  3.  153.  but 
contra  legem. 

5.  Affifi  agtunfl  feveral  i  one  pleadid  jointenaney  wth  his  feme  bf 
deedy  &c.  not  named,  to  which  the  other  faid^  that  he  who  pleaded 

C  77  ]  jointenaney  had  nothing  the  day  of  the  nvrit  purchafedy  but  another 
was  tenant,  which  the  other  could  not  deny,  and  therefore  the 
ailife  was  awarded  without  making  the  feme  party }  quod  nota« 
Br.  Jointenaney,  pi.  32.  cites  12  Aff.  37. 

6.  Where  the  baron  and  feme  have  the  revetjton  to  them^  and  to 
the  heirs  of  the  baron^  they  Ihall  join  in  writ  of  wafie*  Thel.  Dig% 
30.  lib.  2.  cap.  5.  f.  30.  cites  Hill.  17  E.  3.   17. 

Br.  Baion'  7-  Champerty  was  brought  by  the  baron  alone,  for  that  the  de^ 
tnd  Feme,  fendant  maintained  J.  N.  againfi  the  plaintiff  in  affifey  by  tvhich  the 
l!.*C?*ac-^  f^ow  plaintiff  and  his  feme,  tenants  in  ajjifty  hft  the  landy  to  the  da^ 
cordingiy;  mage  of  looo  marks^  and  awarded  good  for  the  baron  alone  with* 
for  nodiing    Q^t  his  feme.     Br.   Champerty,  pi.  2.  cites  47  E.  3.  p. 

ctoverad  bat  only  daniagea.  1  Inft.  563.  S.  P.  and  cites  S«  C. 

Ibid.  f.  »o.  8.  Where  the  baron  and.  feme  leafe  the  land  of  the  feme  for  yearSs 
3  H.'  6.*^.  ^^y  ought  to  join  in  writ  of  wafle.  Thel.  Dig.  jo,  lib,  2.  cap.  5* 
sE.V'au'.  f.  3^-  cites  HiU.  7  H.  4.  Brief  227* 

14H.  3* 

Brief  ala.  10  E.  3.  sis*  18  £•  3*  S4* 

9.  If  fine  is  levied  to. feme  covert,  yet  £he  and  her  baron  ought 

to  join  in  quid  juris  clamat ;  quod  pota.    Br.  Baron  and  Feme^ 

pL  67.  cites  II  H.  4.  7. 

Br.  CoTcr.        jq.  ^id  juris  clamat  was  abated,  becaufe  it  was  brought  iy 

citM  I.e.*'  f'^^<  ^^^t  wthout  naming  the  baron^  notwithftanding  that  the  fine 

*  ibid.  pi.  76.  w^as  levied  to  her  when  ihe  was  fole  \  quqd  nota.    Br.  Coverture^ 

cites  S.  C.    pi,  1 5.  cites  XI  H.  4.   7, 
Quid  juria  citmat,  pi.  23,  cltet  S.  C* 

^^'ImJ^  I  ^«  Aflife  of  darrein  prefentment  is  not  maintainable  bytheiom 
pK  94.  citca  ^^^  ^'^^  ^  J^^^  ufcorisy  without  naming  the  feme  with  hims  coh- 
s.  c.  a«.     trary  of  quare  impedit.    Br.  Danein  Prefentment,  pi,  3.  citee  14 

cordingly.      H,  4,  12,  • 

l%*  One 
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Tl«  One  who  is  wardeH  of  the  FUh  in  right  of  bis  feme  {hall 
have  bill  of  trefpafs  by  the  privilege  of  the  placei  without 
naming  his  feme*  Tnel.  Dig.  30.  lib.  2.  cap.  5.  f.  32.  cites 
Mich.  9  £.  4.  43*    ' 

13.  A£lion  cgainfi  a  feme  covert  who  appeared  to  it,  becanfe  Qie  I^*/"**  <•* 
did  not  know  if  her  haron  (being  beyond  fea  J  wzs  alive  or  not,  and  Jwro,^^**' 
was  condemned  upon  plea.     The  baron  came  bach:  they  (hall have  mfUboutber 
writ  of  error,  and  (hew  the  matter  aforefaid,  and  it  lies  well;  tfT*.^'** 
by  all  the  juftices.     Br.  Error,  pi.  173.  cites  18  £•  4.  4.  writo/tf- 

lor.     Br.  Baron  and  Feme,  pi.  6».  cSies  iS  £•  4.*  3.  *  This  is  mif printed,  and  fliould  b« 

4.  a.  p).  20.  It  was  agreed  clearly,  that  if  procefs  be  fued  againft  feme  covert  ^  againft  feme 

Me,  imt  cannot  avoid  it  by  writ  of  error,  and  cites  iS  £.  4.  4.  14  £•  3.  24.  Error,  10.  %z  H.  6.  3X« 
17  AiT-  17.  5  £•  3.  Per  quae  Servicia  t6.  20  or  ai  E.  3.  in  Qnid  luris  ciamat,  fol.  xo. 

A  feme  coTert  brings  a  wnV  pf  errw  of  a  judgment  agaiaftnericlf  liad  duting  coverture,  and  the 
judgment  was  affirmed,  bccaofe  flie  might  have  pleaded  it  tothea^on;  otherwife  if  the  ImlbaBd  had 
joined  inti>e  writ  of  error.     Cumb.  33a.  Trin.  7  W.  3.  B.  R.  Strike  v.  Dikes. 

14.  And  if  fbe  be  outlawedj  they  (hall  join  in  writ  of  error,  Br«  Jejoder 
otherwife  it  cannot  be  reverfcd,  and  if  he  will  not  joiiK  this  is  a  S  m,*  ^"at 
divorce  of  a  flirew.     Br. 'Error,  pi.  173.  cites  18  £•  4.  4,  S.'c.' 

15.  It  was  adjudged  that  baron  and  feme  {hall  join  in  ejeffione  ImejeOim 
frma.      Thel.  Dig.  29.  lib.  2.  cap.  5.  f.  13.  cites  Pafch.  21  E.  fl^f  ^ 
4.  35.  which  agrees  with  Pafch.  7  E.  4.  6.  &  Mich.  7  H.  7.  a*  jS!  "hL 
in  quare  ejecit  infra  terminum.  44-  Per 

HicchaiBy 
Tn'n.  s  Car.  C.  B— Litt.  Rep.  285.  S.  P.  per  Hiuham.«*-Rott.  Rep.  3  $9.  Pifch.  14  J«c* 
Br*  CokeCb.  J.  the  baron  nuj  have  this  a£kion  alone. 

« 

16.  The  iflfvw  flW^iw  ^xflctf/rwe  to  another,  fhall  join  m  wnV  ^  C  7^  ] 
trefpafs  of  the  goods  of  the  tefiator  taken  during  the  coverture  5  per 
Littleton.    Theh  Ijig.  30.  lib.  2.  cap.  5.  1.  29.  cites  Pafch*  21 

E-4*  5* 

17*  The  baron  fliall  not  have  aSion  upon  the  fiahtte  of  9  H.  6.  Bendl.  19. 

of  the  title  of  the  feme  without  naming  her  5  for  the  words  are  ^"  ^*^^ 

expulit  &  difleifivit.     Mo.  5.  pi.  15.  in  a  nota,  cites  it  as  refolved,  sJ  p*.  ac. 

c  £.  6»  Lane  v.  Andrews.                                                                cordingiy.-* 
^  s.  c. 

cited  by  VentrisJ.   a  Vent.  195.  Trin.  1  &  3  W.  ft  M.  in  C.  B« 

18.  Vfit  of  mefne  fliall  be  brought  by  the  baron  and  feme,yr//- 
t^g  that  both  Hvere  difirainedf  and  yet  feme  has  no  property  i  i 
chattels,  but  the  affion  is  real,  Br.  Coverture,  pi.  65.  cites 
F.  N.  B.  in  the  additions  there. 

19.  It  was  held  by  the  court,  that  if  a  diffnfin  be  made  upon  the 
tu/band  and  nmfe^  in  the  lands  of  the  wife,  that  in  an  a£tion 
brought  for  to  recover  the  lands  again,  the  hufband  and  wife  are 
to  join,  but  in  an  a^on  of  trefpafs  they  may  fever.  Bulll.  21. 
Pafch.  8  Jac.  Anon. 

20-  If  a  man  promifes  to  give  lool.  to  the  wife  of  %  S.  they 
<)Qght,  per  curiam,  to  join  in  a£tion  for  recovery  of  this.  Bulft. 
21.  Pafch*  8  Jac.  Anon. 

21.  If  a  /eafe  be  made  by  bufband  and  vnfey  of  the  land  of  the  If  baron  and 
wife,  rendering  rent,  in  an  oBionfor  rent  behind,  they  are  both  of  ^"|»«  "»!» 
thtm  to  join  \  per  Fleming  Ch.  J.  Tclvertoa  J.  faid,  that  in  the  jer^^/'att, 

laft 
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the  bartm      laft  cafe  they  need  to  join,  and  fo  is  Markam's  opinion  in  7  E«  4* 

hwthlelic-  ^^^'  7*  ^'  ^*^ ^^  ^^^  *  ^^''^  where  the  hufband  alone  brings  the 

tion  for  the  a^iiou  for  rent  behind,  it  was  never  queftioned,  but  that  this  ac- 

«nt  arrear ;  tion  by  thc  hufband  alonp  was  well  brought,  but  where  the  fame 

!^Veiver^  hath  been  brought   in  both  their  names,    it  has   been   quef« 

ton  J.  ab.  tioned,  whether  this  w^is  good  or  not.    Bulil.  21.  Pafck  8  Jac* 

fcntibus  Anon. 

all  IS.  Litt. 

Rcf.  13.  HlIU  1  Car.  C.  B.  >  Of  a  rent  running  in  the  wife*s  right  after  marriage,  /he  need  not 

join  in  fuit  Chan.  Cafes  41.  Txin.  14  Car*  2.  obiter,  in  cafe  of  Cleric  t.  Lord  Aagicr.  N.  Chan* 
ilep.  78.  Clerk  v.  Lord  Aoglefey»  S.  C.  ie  S.  P. 

RolL  Rep.  22.  A£lion  of  wa/le  in  tenuit  brought  in  the  right  of  thc  wife, 
ifp.'^ac-'  ^^^  be  brought  by  both,  yet  he  recovers  only  damages}  per 
cordingiy  la  Haughton  J.  but  per  G>ke  and  Doderidge,  this  is  becaufe  it 
S.  C.  favours  of  the  realty^  and  the  locum  yaftatum  is  there  alfo  to  be 

recovered,  and  therefore  tliey  are  to  join.     3  Bulft.  165.  Pafch. 

14  Jac. 
Roll.  Rep.         23.  That  nxihich  the  hujband  may  difcharge  alone ^  txA  of 'tuhkb  hi 
S?P.''by''*  '^  ^'^^^  difpofttion  to  his  own  ufe^  he  may  have  an  aSion  in  his 
Coke  Ch.  J.  own  name  for  the  recovery  thereof,  without  joining  his  wife  with 
^  s.  C.       him .  per  Doderidge  J.  to  which  Coke  Ch.  J.  agreed,  and  faid  it 

was  a  true  and  a  good  ground.     3  Bulft.  164.  Pafch.  14  Jac* 
So  where  24.  A  bill  preferred  without  the  privity  of  her  hufband,  al- 

^tharon  lowcd,  Toth.  1 5  8.  citcs  Mich.  14  Jac.  Lady  St.  John  v.  £ngle-> 
>.'  toS!.  field. 

4159.   citet  31  and  3a  Eliz,  Farewell  v.  Curfon  ■■  Ibid.  x6o.   cites  ix  Car.  Portman  ▼# 

Pppham. 

tin.  Rep.         25.  Advowfon  defcended  to  B.  an  infant,  and  her  mother  pre* 

6^Car^c  B.  ^^^^^^  ^^  ^"  avoidaucc.     The  clerk  was  inftitutcd  and  indu£ied. 

the  s.  c!  '  B.  afterwards  came  to  full  age  and  married  D.  the  plaintiff,  and 

•odadjoma-  the  church  became  void  again;  and  the  bailiffs,  &c.  of  D.  with- 

^^'  out  any  title,  prefented  W.  and  the  church  being  fo  full,  D.  the 

hulband  alone  brought  quare  impedit.     The  court  agreed  that  the 

hufbind  in  this  cafe  might  have   prefented,    and  then  upon 

C  79  ]    difturbance  he  only  fhould  have   aQion  5   but  in  this  cafe  the 

church  Hvas  full  before    the  prefentation  ;    fed  adjornatur.      Het^ 

159.  Hill.  5  Car.  C.  B.  WollaftonDixy  v.  the  Bailiffs,  &c.  of 

•  Derby. 

26.  A  feme  covert  cannot  fue  unlefs  there  be  zfeverance^  Toth% 
16 1  •  cites  Tr.  15  Car.  Roe  v.  Lady  Newburgh. 

27.  In  ajfumpfit  by  J.  S.  againft  B.  on  apromife  to  him  by  B^ 
that  if  be  would  marry  £•  his  daughter ^  he  would  give  her  as  mucb 
a»he  gave  to  any  other  of  his  children  except  J,  Though  this  pro 
mife  was  before  thc  marriage,  yet  Hide  J,  doubted  if  J.  S.  and 
£.  ought  not  to  join  in  this  action.  Sid.  25.  pi.  6.  Hill.  12  Car.  2% 
C.  B.  Shipfton  V.  Booler. 

Chan.  Cafes  28-  A  legacy  was  devifed  to  ^ifeme  then  under  coverture^  the  hut- 
41  Clark  V.  |jj,|(i  exhibited  his  bill  without  las  wife,  and  upon  demurrer  held 
3  Jviyr^H*  ^^^  S^^ »  ^^^  ^^  things  merely  in  a^ion  belonging  to  ^  wifcj  as  a 

13  ioi^ 
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hndt  &c.  (he  muft  be  joined.    N.  Ch.  R.  78.  Mich.  13  Car.  2.  ^ar.  >. 
Clerk  V.  Ld.  Ai^lefey.  tiiemwrbu, 

but  addf,  that  if  the  holband  alone  ihould  fue  the  bond  and  be  nonfuited  or  diffflifJed,  that  will  not  con- 
dude  the  cafe  ;  but  if  he  dies  before  judgment  or  decree^  the  wife  cannot  icrive  the  fuit»— — i  Freeofe 
IUp«  i6o*  pi*  207.  S.  6«  in  toUdem  verbis* 

29.  If  caufe  of  aBlon  arlfes  to  the  feme  before  coverture^  though  it 
be  but  irejpaftf  in  which  damages  only  are  recoverable^  the  baron  and 
feme  muft  join  ;  per  cur.  obiter.     Keb.  440.  pi.  32.  Hill.  14  and  * 
15  Car.  2,  B.  R.  in  cafe  of  Hardy  v.  Robinfon* 

30.  Where  the  a^ion^  if  not  difcharged^  fhall  furvive  to  the  wifiy  J^'«»«R«P. 
in  fuch  cafe  the  baron  and  feme  muft  both  join.  2  Mod.  269.  Kfichliety! 
Afich.  29  Car.  2.  C«  B.  Frofdick  v.  Sterling.  s.  c.  & 

S.  p.  by 

North  Ch.  J. 

31.  By  the  rules  of  the  fpiritual  court  a  feme  covert  may  fue  -^nd  p*r 
alone  in  every  one'  of  the   following  cafes,    viz.  when  (he  is  ^^!^^^ 
executrix  or  adminifiratrixj  or  legatee  or  legatory^  on  defaming  or  fin  0/ tu' 
defamed s  per  Dr.  Pinfold.     10  Mod.  64.  Mich,  xo  Ann.  B.  R.  ^'pre^e 
in  cafe  of  D'Aeth  and  Baux.  ^'"^  ^ 

cocnmon 
bw  and  the  civil  bw  it  this,  that  in  the  fpiritual  court  diouj;h  tlie  huftaad  be  not  named,  he  may  eomt 
tafntMUrtfefmot  and  m^ke  defence  himfeify  fiiould  the  wile  ddert  the  caufe.     xo  Mod.  264.  Mich. 
xGco.1.  B.  R*  in  cafe  of  Clerk  and  Lee. 

32.  Cafes  of  coverture  are  not  to  be  extended  to  the  queen  \  for  Co.Litt. 
ihe  is  of   that  dignity  in  law,    that  flie  may  fue  in  her  own  '33**-S»Pt 
name ;  for  Oie  has  a  feparate  property  diftin£l  from  the  king  her 
hufband,   and  the  fubjeft  may  have  remedy  againft  her  with- 
out applying  to  the  king  ;  for  he  being  employed  about  the  ardua 

regni,  is  not  to  be  interrupted  by  any  thing  that  does  not  imme- 
diately relate  to  hhnfclf.    G.  Hift.  of  C.  B.  198^  199. 


(S)  *  May.     [Ought  to  join.] 


[l.  T>  ARON  and  feme  qffign  auditors  to  the  receiver  of  the  feme  be--  *  The  pleu 
"  fore  coverture^  and  he  is  found  in  arrears,  they  ought  to  ^^  ^^^ 
join  in  d(:bt  thereupon ;  for  ^e  debt  was  before  coverture,  and  is  the  title 
only  put  in  certain  by  the  auditors.     15  Ed.  4. 9.]  ^  ^5^iJ°* 

[In  whtt  cafes  they  ought  to  join.]— ^Gouldib.  160.  pi.  91.  Ar%,  cites  x6  E.  4..  S.  S.  P.  and  fo  it 
ftoold  be,  Yis.  Mich.  z6  £.  4.  %•  a.  b.  pi'  4.  and  the  book  of  1 5  £•  4.  9.  is  upon  a  rcfcous  brought 
by  baron  and  feme ;  and  the  miftake  in  RoU»  as  to  citing  15  £.4.  may  in  fome  meafure  be  owing  to 

the  Year- book  in  f  pag.  S.  of  16  £.  4.  being  mifprinted  1 5  £.  4. Br.  Baron  and  Feme^pl.  6o. 

cites  z6  £.  4.  S.  S.  P.  L.  married  a  feme,  to  whom  monies  were  owing  dum  fola.     £••  and 

the  debtor  came  to  account  for  the  money,  and  being  found  in  arrear,  promifed  L.  to  pay  him  the  mo* 
JMy  due  at  a  certain  day,  and  for  non-payment  L.  brought  an  indebitatus  aiTuropfit  on  account.  Per 
Glyn  Ch.  J.  the  nature  of  the  debt  is  not  changed  by  the  account,  no  more  than  the  accounting  with 
in  executor  ;  but  a  fpecial  promife  may  alter  the  debt.  Here  is  a  promife  made  to  L.  the  hulband^ 
and  he  h»  brought  the  a^ion  as  if  the  defendant  was  indebted  to  him,  yet  he  is  not  indebted  to 
him  generally^  but  fub  modo.  Tie.  in  jure  uxoris.  And  he  faid  that  there  is  another  point  m 
the  cafey  and  he  conceived  that  here  is  caufe  of  adion ;  but  whether  it  be  applicable  to  make  it 
a  fpecial  debty  is  the  queftion.  But  this  matter  being  moved  on  a  %mt  of  error,  and  the  writ  of 
srrer  bdngaanght,  the  writ  was  ordered  tote  ^uafhed.  Sty.  472,  473.  Mich.  1655.  B.  R.  Conye 
▼•  L«w,  t  C  80  ] 

[2.  If 


8o  "Baron  aim  jFeme. 

Vr.  Avowry,  fj.  If  a  rent  be  due  to  a  feme  before  enferture^  as  tenant  m 
f  c?'ac!**  dower,  (he  and  her  hufband  ought  to  join  in  an  avowry.    4  H. 

•ordiiiglyy       6«  1 4*} 

Uic  watt  dtae  ifter  covertore  ;   and  tbe  fane  law  of  a  conufanct  by  the  WIliC  Fitah.  Avowry 

ft.  6.  citca  S.  C— See  (R)  pi.  1.  S.  C. A.  feifcd  in  fee  granted  a  reot-charge  to  M.  hia 

daughter.  TIk  rent  being  airear,  M.  married  P.  and  afterwards  P.  diftratned,  and  aYOwed  for  tbe 
acttt  fo  arrear,  fupfofing  in  the  aYOwry  tbat  tbe  fame  was  arrear,  and  not  paid  to  the  faid  P.  and  hia 
wrfe.  It  was  moved  tbat  it  was  III,  bccaufe  it  appears  it  cannot  be  due  to  P.  but  only  to  M.  dura  fola 
liftit ;  but  held  to  be  only  matter  of  form  and  furpiufage  \  and  though  he  docs  not  fay  adbnc  a  retro 
cxiiBt,  it  ii  well  enough  in  fubttance  |  and  judgment  affirmed.  Cro.  J.  ^%^,  pK  3.  Trin.  9.  Jac. 
!•&•  Bowles  ▼.  Poor. 

3.  Where  a  man  \s  fit  fed  injure  uxoris  in  a  fiigniory  of  homage, 
/ealty,  e/cuage,  rent,  andfiiit  of  court,  and  has  no  iffue  by  his  feme) 

yet  he  may  diftrain  for  all  the  firvicesy  unlefs  for  homage.     Br. 
Avowry,  pi.  85.  cites  27  Aff.  51. 

4.  Where  tref^s  is  brought  againjl  haron  andfome,  and  the 
plaintiff  recovers,  the  haron  alone  Jball  not  have  attaint  \  for  it  {hall  be 
brought  aceording  to  the  record.  Br.  Baron  and  Feme,  pL  %%. 
cites  47  £.3.  9.  per  Tank.  &  Finch. 

5*  Ravijbment  of  ward  may  be  brought  by  baron  and  feme,  per 
judicium  \  for  it  is  a  chattel  real,  which  the  feme  may  have  by  fur~ 
▼iyorffaip,  and  not  the  executors  of  the  baron.  Contra  of  chattel 
perfonaL     Br.  Ravifhment,  pi.  15.  cites  14  H.  4.  24. 

6.  If  an  aBion  accrues  before  marriage,  as  where  a  bond  is  made 
to  her  before  marriage,  ihe  (hall  join  with  her  hufband  in  an  ac^ 
tion  upon  the  bond^  but  if  a  right  to  an  a£lion  dotli  accrue  afier 
marriage,  there  (he  (hall  not  join.  Arg.  Ow.  82.  Fafch.  4  &  5 
P.  &  M.  in  C.  B. 

7.  Debt  was  brought  by  the  hifhand  alone  for  debt,  damages,  and 
eojls  recovered  by  him  and  his  wife  now  living,  and  becaufe  the 
wife  was  not  joined  in  this  adion  the  defendant  demurred; 
but  adjudged  for  the  plaintiff  without  argument,  that  the  a£Hon 

'  well  lay.  Cro.  £.  844.  pi.  28.  Trin.  43  £liz.  in  cam.  fcacc. 
.  Butler  V.  Delt. 
610.].  205.  8.  AJfum^hj  huftand  and  wife,  on  a  promife  to  the  wife 
'^mS^C*  ^^^  ^^  coverture,  that  in  confderaiion  the  wife  would  cure  him  of 
«nd  judg-  '  fuch  a  wound,  he  would  pay  her  10/.  After  judgment  for  the  plain- 
ment  was  tiffs,  crror  was  brought,  and  afligned  that  the  hufband  alone 
^cTcited  ^ould  have  brought  me  aftion,  it  being  a  perfonal  duty  accrued 
Sid.  15.  during  the  coverture ;  fed  non  allocatur,  it  being  grounded  on  a 
pi-  6.  by  promife  to  the  wife,  and  on  a  matter  arifing  on  her  (kill,  and  to 
as^^odnd  °*  performed  by  her,  and  fo  (he  is  the  caufe  of  the  a£tion,  and 
that  the  ac  (hall  furvivc  to  the  feme,  and  judgment  affirmed.  Cro.  J.*  77. 
tloo  ought     pi.  ^^  Xrin.  3  Jac.  B.  R.  Braihford  v.  Buckingham. 

to  be 

brought  by  both— —2  Sid.  118.  Hill.  165S.  Newdigate  J*  faid  he  remembered  a  cafe  where  tb« 
£mie  point  was  adjudged  accordingly.— —But  where  the  aAion  is  on  a  general  indeb.  a/T.  ontipromif§ 
htpl'ud  in  law,  as  for  ptrmig-iMker^i  work  doae  by  the  w'tfu  the  law  here  implies  no  promife  to  Oft. 
wife  \  for  ihe  is  a  ferrant  to  the  baron,  who  is  at  the  charge  ^i  materials  to  carry  on  tbe  work,  and 
fo  tiae  law  implies  tbe  promife  only  to  him.  Carth.  151.  Mich.  4  W.  &  M.  in  B.  R.  Buckley  ^ 
Vx.  ▼•  Collier.  ■  4  Mod.  156.  S.  C.  the  court  held  the  declaration  not  good,  the  a^ion  being 

brought  *  for  a  perfonal  thing»'which  would  not  farYive ;  and  in  perfonal  a^ons  the  law  is  clear  tbat  they 
'  cannot  join.  ■  3  Salk.  63.  pi.  3.   S.  C  that  Ibe  ou|ht  not  to  be  joined  in  this  a^on  with  her 

huiband^  unlefs  M«»^r«/x/rofl>f/r  had  been  made  ta  her  to  pay  the  money .-i^i  Salk*  114.  pi.  a.  S.  C. 

•  [  81  ]  »ai 
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ipd  the  pbintiff  rttifd  ^ocipaUf  updn  BivrcIixt'i  cafe  $  bot  per  cor*  BukWs  cafe  dtfim;  lor 
there  was  aa  exprefs  promiieto  the  wife,  and  to  that  the  bujband  ajpntedlri  hringing  an  off  ion  tbtraifamp 
whereas  here  it  nothing  but  a  promiie  in  law,  and  that  muft  be  to  the  hulband,  who  muft  haw  the 
Iroits  of  his  wife's  labour,  for  which  he  may  have  a  quantum  meruit  j  and  the  advanti^c  of  her  work 
ihaJl  not  fmrive  to  the  wife«  but  goes  to  the  executors  of  the  huiband  i  for  if  (he  dies,  her  debts  fall 
upon  him,  and  therefofic  fo  ihall  the  profits  of  her  trade  to  hla  axecutors  j  and  judgment  for  the  de- 
Kodasta 

9.  Trcfpafs  by  hofband  and  wife  for  heating  the  nvife^  and  taking  Twfpaft 
his  goods.     It  was  found  for  the  plaintiff  as  t6  the  beatings  znd/or  JhJ*^ufl)^ 
the  defendant  as  to  the  refidue*     It  was  moved  in  arreft  of  judg-  and  wife, 
ment^  that  the  a£lion  wai  not  well  brought  quoad  the  goods,  and  ^^  ^  ^^- 
chat  the  feverance  by  the  verdift  did  not  cure  it ;   and  judgment  ^/^^J^ 
was  ftayed,  no  one  appearing  on  the  other  fide.     Lev.  3  Mich«  takwgfnm 
12  Car,  2.  B.  R.  Talbot  v.  £acon.  htr^n^frm 

and  pinner* 
It  was  moved  in  arrtft,  that  it  is  not  alleged  iV  tobim  tbi  property  wat ;  for  it  cannot  be  in  the  wife, 
aod  it  tizj  be  io  a  ftranger,  and  then  the  huiband  bath  no  caufe  of  aAion ;  and  if  they  urere  the  goods 
of  the  huibaad,  then  the  wife  ought  not  to  be  joinea  in  the  adion,  but  the  huiband  ia  to  bring  the 
aftion  alone ;  and  fo  it  was  held  per  cur.  and  the  judgment  ftayed.  2  Lev.  oo.  Mich.  23  Car.  s* 
B.  R.  Dunwell  St  Ug.  v.  Marshal.— 2  Keb.  81  j.  pi.  x8.  S.  C.  and  judgment  ftayed  per  cor* 
iinlefs  there  had  been  feveral  pleas,  or  feveral  damages. 

They  cannot  join  in  trcfpafs  for  battery  of  the  ivi/ef  and  taking  tbt  bami*s  goods  ;  and  notwithftaoi* 
ing  the  words  it  the  Regifter,  105,  are  exprefs  as  words  can  make  a  cafe,  yet  the  opinion  of  the 
whole  court  was  according  to  the  conflant  tenor  of  the  more  modem  authorities^  that  they  caonoC 
join.  Show.  345*  Hill.  3  W.  &  M.  Meacock  ▼.  Farmer.  .  Comb.  144.  Mich,  j  W.  &  M.  ia 
B.  R.  in  cafe  of  Baker  ▼.  Barberi  the  Regifter,  150.  was  cited  to  the  fame  purpofe }  bot  the  court  hdA 
that  it  was  not  law. 

'TieTpala  was  brooght  by  the  haron aloae  for  hreah'wg  bit  boufe,  and  beating  and  tffounding  his  wi/k^ 
4td  imfrtjonutr  of  her  for  3  hours  ;  and  alfo  for  detaining  the  pofleflion  of  the  hoofe,  and  for  menacing 
his  vnte'and  lenzntMypir  ^uodnegotiafua  infefia  remanjnunt.  Cited  by  Gould  J.  a  14.  Raym.  Rep. 
1032.  as  a  cafe  in  B.  R.  Pafch.  7  W.  3.  who  faid  that  he  moved  in  arreft  of  judgment,  that  for  tome 
of  thefe  wrongs,  as  the  beating  and  imprifoning  the  wife,  the  wife  ought  to  be  joined  ;  but  judgment 
uraa.  girea  for  the  plaintiff  by  Eyre  and  Rokeby,  dubitante  Holt  ^  for  they  held  chat  the  per  quod  went 
through  the  whole  count. 

A^ion  by  baron  for  entering  bis  Bonfe,  taking  away  bit  goods,  and  heating  bis  wife.  It  was  urgcil 
that  beating  the  wife  wa3  laid  only,  to  aggravate  danoaget,  and  the  court  feemod  to  bfi  of  that  oplokm* 
S  Mod.  342.  Kill.  II  Geo.  i;  Read  v.  Marihall. 

10.  In  trover  and  converfion  hj  huiband  and  wife,  the  trover 
is  fuppofed  to  be  before  the  marriage^  and  the  converfton  after.  Hyde 
Ch.  J.  and  Keeling  were  of  opinion,  that  the  a^ion  ought  to  be 
brought  by  the  hufband  alone,  becaufe  it  is  the  converfion  which 
is  the  caufe  of  a£tion,    and  this  is  fubfequent  to  the  marriage  \ 

but  Windham  and  Tvafden  J,  held  clearly  that  it  was  well  ,> 
brought ;  for  the  difference  is  between  anions  which  ^rm  a  property^ 
as  replevin,  detinue,  &c.  for  fuch  ought  to  be  brought  in  the 
name  of  the  baron  only,  and  a£tions  which  difaffirm  property,  as 
trcfpafs,  trover,  &c.  lor  thofe  ought  to  be  brought  in  both  their 
names,  becaufe  they  are  founded  upon  the  tort  done  before  the 
coverture.  Sid.  172.  pi.  2.  Hill.  15  &  16  Car.  2.  B.  R.  Fowes 
&  Ux.  V.  MarfiialL 

11.  Aflumpfit  by  the  hufband,  in  which  he  declared  that  the 
defendant  being  indebted  to  his  nmfe  dum  fola^  Jbe  being  an  executrix^  > 
he  promifed  to  pay,  &c.  and  farther  declared  upon  an  infimul 
coroputaflet  with  himfelf,  and  promifed,  &c.     After  verdi£t  it 

was  moved  that  the  wife  ought  to  be  joined,  becaufe  the  debt  was 
due  to  the  feme  dum  fola.  The  judgment  was  ftayed,  becaufe  in 
all  calesj  fo  hng  astbefirft  cofttraH  or/ptfialty  made  tq  the  %vife  dum 

Z  ^  /oJa 
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fola  continues f  Jhe  muft  be  joined  \  for  if  ihe  dies,  the  hufband  cafi« 

notfue  for  it ,  but  as  adminiftrator  to  her.    Sid*  299.  pL  4*  Mich*' 

I  a  Car.  2.  B.  R.  Tirrcll  v.  Bennett. 

Ficem.Rep.       *  12.  Cafe,  &c,  bv  the  hulband  alone,  in  which  he  declared^ 

A36.pl.247*  that  he  and  in  the  right  of  his  wife  was  feifed  of  a  mefluage  and 

s.  c.  jdg-  ^  bakehoufc,  and  that  the  defendant  had  built  an  houfe  of  office  fi 

fiayed  till     ncmr  the  bakehoufe,  that  the  nvalls  of  his  houfe  was  ruinous^  and  the 

moved  bf      air  fo  un^wholefome^  that  he  lofi  his  cufiomers.     It  was  moved  in  ar* 

^hc^oUw      y^  ^f  judgment,  that  the  wife  ought  to  join  in  this  adion ;   for 

where  (he  may  maintain  an  a£lion,  if  (he  furvive  her  hufband^ 

for  a  tort  done  in  his  life-time,  and  where  (he  may  alfo  recover 

damages,  in  fuch  cafes  (he  muft  join.     Per  curiam,  nvhere  the  ac^ 

tiouy  ^  not  difcharged^  nvill  furvive  to  her^  fie  mufi  join  :   but  if  (he 

'    bad  joined  in  the  principal  cafe,  it  would  have  been  hard  to  have 

maintained  the  adion,  becaufe  intire  damages  were  given}  but 

for  lo^mg  the  cuftom  to  his  bakehoufe  he  alone  ought  to  bring 

the  a£iion.     2  Mod.  269.  Mich.  29  Car.  2.  C.  B.  Frofdike  v. 

Sterling. 


(T)  In  what  Anions  they  ^w^^  join. 

Br.  Banm     [i.'llirHERE  the  feme,  after  the  death  of  the  baron,  is  to  have 

wtd  Feme,  VV    ^^  a^ion  to  purd/b  the  tort  done  in  the  life  of  the  hifbaiidf 

^I^.a!T  ^^^^  the  baron  and  feme  may  join.     15  Ed.  4.  10. J 

B.  ci^l-See  the  cafe  of  Frofdike  v.  Sterling  at  (R) 

Br  Baron  [2.  Baron  and  feme  may  join  in  a  writ  of  refcous,  where  tlie 
Sf?o!"ites  ^^^^^  claims  thcftigniory  in  the  right  of  thefenie^  15  Ed.  4.  9.  b. 
S/c.'-J-   adjudged.] 

Br.  Joinder 

en  Adion,  pi.  36.  dtes  S.  C— — See  [  QJ  pi.  8. 

Br.  Baron  [j.  If  a  ftrangcr  cuts  trees  upon  the  land  of  the  feme,  they  majT 
;!f  sTcto  Joi».     15  Ed- 4- 9-  b.] 

S.  C.  but  S.  P.  does  not  AiUy  appear  as  to  the  cutdng  of  txtes>  but  only  fays  frefpafs  on  the  land  of 
the  feme.— —Br.  Joinder  en  A^ion,  pi.  36.  cites  S.  C.  accordingiy.  ■  •  Br.  Baron  and  Feoie^ 
pi.  41.  cites  J4  H.  4*  11.  and  mentions  cutting  trees  exprefsly. 

A  writ  of  trtjpafi  cftrtet  tut  and  land  dug  brought  hy  the'baron  adone  where  he  hadlhe  Und  in  light 
of  his  feme  was  abated.  Thd.  Dig.  19.  lib.  a.  cap.  5.  f.  f  s*  cites  Pafch.  ai  R.  s.  Brief,  931* 
but  fays  the  opinion  of  Hufley,  Mich.  7  H.  7.  2.  was,  that  in  fuch  cafe  they  may  join  in  trefpafs  of 
trees  ctit.^-*S.  C.  cited  Litt.  Rep.  375.  that  flic  ought  to  join,  becaufe  the  trees,  and  fo  of  houfes 
puUed  down  upon  the  land  of  the  feme,  are  parcel  of  the  inheritance ;  but  for  cutting  or  foiling  gTa(s« 
which  It  but  a  temporary  profit,  the  baton  alone  fliaU  havt  the  a^on. 

[4.  They  may  join  in  2Xia5iion  upon^  R.  2.  for  the  land  of  the 

feme,  admitted.     8  Ed.  4.  2.  b.j 

Cro.C.503.       [5.  If  '^^  by  indenture  conveys  land  to  B,  infee^  and  eovenanit 

pi.  4.  S.  c.  ^1^  hijxi,   his  heirs,   and  ailigns,    to  make  any  either  afuranee 

does^nof  ap.  thereof  upon  requeft  for  the  better  fettling  tliercof  upan  B.  Us 

pear. heirs,  andaffignsy  and  after  B.  com/eys  it  to  C.infee,  vfho  conveys  t9 

?*^*  5|5'  Z).  and  his  vnfe^  and  the  heirs  ff  D.  and  after  JD.  requires  -rf.  ta 
*  s^'p.  held  ^"^  nmther  affurame^  according  to  the  coveoauti  and.  he  refufa 

it. 
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it,  the  hzTon  alone,  without  his  feme,  cannot  have  an  aftion  of  «ccording!y 
covenant  againfl   A.  as  affignee  of  B.  becaufe  he  and  his  tvife  ^J^jf  ^®_ 
^y*^   offg^^^h     ^nd    therefore    ought   to    join    in    the   a£lion.  feneeBram- 
P.   14  Car.  B.  R.  between  Middlemore   and  Goodale,   per  ?°"»  "«* 
<mriam,    adjudged   upon  a  demurrer.      Intratur,   H.   la   Car.  for^hMe- 

RoU  228^  fendant 

Jo,  406. 
pi.  4t  S.  C.  &  S.  P.  itrolved  tccordingly. 

« 

6.  Where  diflrefs  was  /^ilff?  w^«  /£^  Ai;?^/,  which  the  baron  held    [  83  J 
in  right  of  hisfemey  a  writ  of  replevin  was  maintained  brought  by 

the  baron  and  tbefeme^  notwithftanding  that  the  chattels  belong  to 
the  baron  alone.  Thel.  Dig.  29.  lib.  2*  cap.  5.  f.  2.  cites  Hill. 
2  E.  2.  Replevin  42.  ' 

7.  But  a  writ  of  trefpafs  was  abated  frej^afs  done  to  the  baron  ani 
feme^  becsmfe  the  feme  cannot  recover  damages  for  the  trefpafs 

done  to  the  baron.  Thel.  Dig.  29.  lib.  2.  cap.  5.  f«  4.  ci#es  3  E« 
3,  It.  North.  Brief,  737. 

8.  Precipe  quod  reddat  againft  baron  and  feme  ;  he'  made  drfautt,  Br.  Joinder 
and  [fhc]  was  received^  znd  pleaded,  and  loft  by  verdifl;  the  baron  jj  ^f/^i, 
and  feme  joined  in  attaint,  and  well,  notwithftanding  his  default,  s. C 
and  that  ne  was  not  party  to  the  iflue.    Brl  Coverture,  pi.  36. 

cites  16  Air.  c. 

9*  Writ  01  trefpafs  was  maintained  by  the  baron  and  feme  of 
the  eldeftfin  of  the  feme  taken  and  carried  away^  TheL  Dig.  29. 
lib.  2.  cap.  5.  f.  7.  cites  Mich.  30  E.  3.  Brief,  300. 

10.  Baron  and  feme  (hall  not  join  in  replevin,  becaufe  xhtfeme  S.  P.  Bs. 
tannct  ba^ property  in  goods  during  coverture;  quart  of  goods  ^^'^*"f 
which   flie  has  as  execi^trix :  for  there  it  feems  that  they  fliall  li  e'%! 
join.     Br.  Baron  and  Feme,  pi.  85.  cites  33  E.  3.  and  Fitzh.  aodFi:«h- 
Replegiarc  43.  lT^^%, 

I  The  baroo  and  feme  fhan  join  jn  replevin  tf  goodt  of  the  femt  taken  dumfola  fott.     Br.  Baroa 

aodFemey  pi.  %^»  cites  Fiub.  Recaption  3x9 

11.  \i  feme  tenant  by  Jlatttte^merchaut  is  oujled,  after  which  ^tf 
tales  baron,  the  baron  alone  may  have  the  fuit,  and  they  may 
join  if  they  will ;  for  the  thing  is  only  a  chattel  real,  which  the 
baron  alone  may  give  or  forfeit.  Br.  Baron  and  Feme,  pi.  59. 
cites  39  Aff.  XI. 

1 2.  Baron  and  feme  may  have  debt  upon  an  obligation  made  For  being 
to  them,  and  may  join  in  action.     Br.  Dette,  pi.  224.  cites  43  "'J^^*^"* 

E.  3.  10.  (he  cannot 

difagree  to 
It  during  the  c^vCitpre.     Br.  Agreement*  pi.  7.  citet  S.  C.  and  3  H.  6.  37.  FItzh.  Brief  19.  ac« 
coidingly.<~—— They  may  join.     Br.  Baron  and  Feme,  pi.  5^.  cites  39  £.  3.  5. 

A  writ  of  dtbt  was  x<f judged  good,  brought  by  baron  and  feme,  up%n  ati  oh/rgati«n  maJ*  to  tbem  tmm 
tUfrimg  the  C'.vfrtMre*  Thel.  Dig.  30.  lib.  2.  cap.  5.  f.  21.  cites  Mich.  12  R.  a.  Brief  639.  And  that 
fo  agrees  Hin.  43  E.  3.  10  and  HtU.  39 'E.  a.  6.  and  3  H.  6.  23.  37.  and  Mich.  16  £.  4.  8.  but 
ibtd.  (.  22.  fays  the  contrary  is  held  by  Finch,  48  £.  3.  12.-—'—- Per  cur.  they  n\ay  well  j<iin  in  the 
adion,  by  which  the  defendant  was  awarded  Co  anfwer;  and  per  Babb.  the  bacon  alone  might  have 
brought  the  aQion  if  he  would.  <^«re  inde.  Br.  Baron  and  Feme,  pi.  a.  cites  3  H.  6.  37.  Br. 
Bamn  and  Feme,  pi.  50.  cttcy  15  £.  4*  9.  by  ('isgot* 

13.   JThefft 


S^  '^aron  and  ftmt. 

^dum  J  J.  tFlere  mthkig  is  to  be  recovered  but  damages^  the  baroR  atontf 

Jrougbtlby    ^^  ^^^^  ^^  aftion.    Br.  Baron  and  Feme,  pi.  17.  by  Brooke* 

Che  baron  and  feme,  and  becaufe  the  feme  was  iumed»  the  writ  was  abated ;  quod  nota«  Br.  Baron 
and  feme,  pi.  17.  cites  43  £.  3.  j6. 

So  where  a  liafi  wai  made  to  bufiandand  wife  «fan  antient  «rj//,  where  the  inhabitants  of  fuch  bnnict^ 
oied  to  grind  their  com,  tndfw  not  grinding  they  krwgbt  an  aSim  againft  them,  it  fcems  by  a  sole  of 
the  reporter,  at  the  end  of  the  cafe,  that  be  thought  the  a^ion  would  not  fie,  being  brooghc  by  the  huf- 
hand  and  wife  both,  and  being  vniy  to  retover  damages^  andmotftt  tbe  term*  Hob.  189.  pt.  133.  Trin* 
14  Jac.  Haibia  y.  Green. 

''^^  hH^  14.  It  was  adjudged,  that  champert^hrovLghthj  the  baron  alone 
^utenaace  ^(P^  ^fi  nvbtcb  pajfed  again/l  him  and  his  feme  is  good.  Thel.  Dig. 
without  his  ap.  liD.  %»  Cap.  5.  f.  9.  citesMich.47  £.  3. 9.  and  47  A£r.  5.  and 
feme;  Ibrit  ^h^t  it  was  faid,  that  it  {houkL  be  good  the  one  way  or  the  other. 

^yo^mL  ^^*  3  ^'  4*  i^*  ^^  ^^  ^^  ^^^^  Mich.  2o  H.  tf.  i.  that  they 
Br.  Pamor  may  join  in  writ  of  maintenance  done  in  bill  of  freih  force  be-> 
4e  Profits,     tween  the  baron  and  feme  and  another. 

pL  24  atea 

4  £.  4.  30.     ■■      Br.  BMoatadFcnie»  pl.-50.  cites  15  £.  4.  9*  S«  P« 

[84] 

£r.  Baron         j^^  Covenant  was  brought  by  baron  and  feme,  and  counted 

nl.  *3^iea  ^*^  *^  defendant  leafed  to  them  for  yearsy  and  after  oufed  tbem^  &c. 

s.  c.'&  and  this  awarded  to  be  well  brought,  for  it  the  bar^n  die,  the 

^•f.-  «-  feme  ihall  hare  the  temu    Br.  Covenant,  pi.  10.  <Stes  47  E. 

cordingly,  *  ^' 

and  that  the   3*  '^' 

feme  forviTiog  ihall  have  the  term  if  the  hamn  dies  without  denyfing  it.  TheU  D^g.  30.  lib.  i. 

cap.  5.  f.  19.  cites  S.  C.  hat  fays  it  was  held,  Mich,  z  H.  4.  6.  thatoile  who  holds  a  manor  in  right  of 
his  feme,  fliould  hate  writ  of  cotenaoc  for  aon-perfonnance  of  divine  feivice  in  the  manoTj  &c*  akiof 
without  naming  his  feme* 

« 

^  [QJ  i6.  If  obligation  be  made  to  AUce^  feme  of  22.  D.  it  is  good,'  and 

j^^^  ^'     the  baron  may  releafe  it,  and  bodi  may  have  a£lion,  and  if  the 
baron  dies  the  feme  fliall  have  the  a£Hon  if  the  baron  has  not  re- 
leafed.    Br.  Baron  and  Feme,  pi.  24.  cites  48  £.  3.  12.  per 
Belknap. 
Br.  Dette,         1 7.  Baron  and  itmtfold  tbe  land  of  the  feme  for  20/.  and  levied  a 
|i.i^8.ciitf  ^;i^  accordinghy  and  yet,  per  Wich,  the  aftion  of  debt  fliall  be 
'  brought  by  toe  baron  alone,  for  it  is  his  grant  alone,  and  if  he 

dies  his  executor  fliall  have  a£lion  and  not  the  feme  ;  quaere,  for 
Finch  was  abfent,  afid  the  reporter  agreed  with  WicL  Br«  Baron 
and  Feme,  pi.  25.  cites  48  £•  3.  18. 
It  was  held         i8*  Writ  of  row/bnunt  of  ward  was  maintained/or  the  baron 
tHat  the       ahne^  who  had  ward  in  right  of  his  feme,  &c«     TheL  Dig.  29. 
5^-^  lib.  2.  «p.  s.  f.  7-  cites  Trin.  48  E.  3  20.  . 

lemeihouid  19*  ^'^  a  wnt  of  ravifliment  of  ward  was  mamtamed^^  tbe 
^t  have  baron  andfeme^  where  the  ward  was  granted  to  them  two*  Thef« 
l^Jw^*^  Dig.  29.  lib.  2.  cap.  5.  f.  7.  cites  Hill.  14  H^  4.  24^ 

ward  Mt  gtmrdisn  injocmgi^  where  he  has  the  ward  ky  reMJoa  of  hii  fimi*  TheL  Dig.  09*  lih.  »•  cap; 
5*  f.  S.  cites  Hill.  7  R.  s.  Brief,  634. 

The  haroo  and  feme  ihall  join  in  writ  of  inlruf»»  of  wsrd*  Thd.  Dag^  29.  lih^  i.  ta)^.  5.  f.  tm 
cites  Mich.  12  R.  2.  Brief,  937. 

The  haron  alone  brought  rtm^mmt  $fvfMrdf  for  a  ward  he  had  in  right  of  his  ktnt^  and  the  writ 
was  held  good  ;  but  tbeie  it  is  faid,  that  odierwife  it  is  in  right  of  ward  \  but  it  la  (aid  there  (q^ianc)| 
■nd  at  lait  it  was  agreed  that  tbe  afiSon  (bottl4  be  allowedi  but  the  funft  waj  U  to  have  hotii  joixtr 
Cw.  Sj.  citM  43  £•  X*  StMham* 


'Baton  ^i\ti  jTeme. 
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lo.  Where  the  relen/e  of  the  baron  is  a  good  plea j    fuch  anions  *  As  tref- 
may  be  brought  by  the   ♦  baron  only,'  and  may  be.  brought  by  ^^^'  ^!^^^' 
the  baron  arfd  feme  alfo.     Br.  Baron  and  Feme,  pi.  28.  cites  50  Ircw,  cha/ 

■L*  3.   1  J,  ^  iing  in  his 

warren, 
»  breaking  his  houfc  and  the  like.     Br.  Baron  and  Feme,  pi.  64.  cites  43  E.  3.  8.  i5, 

II.  Writ  of /r^fl/J  was  maintained  by  the  baron  alone,  %vhere 
the  tenure  nvas  of^ytm  and  of  his  feme.  Thel.  Dig.  29.  lib.  2. 
cap.  5.  (.6.  cites  Hill.  6  R.  2.  Brief,  633.  And  that  fuch  writ 
was  adjudged  good  brought  by  both.  Mich.  15  E.  4.  9. 

72.  Barcn  and  feme  tvere  dijfeifed  and  f  robbedy  and  both  join  in  t  Thegoods 
ajjifey  though  the   goods  of  the  baron  were  carried   av^ay,  and  ^^^^-f^^ 
both  recovered  the  land  and.  damages,  yet  the  baron  recovered  we^rT carried 
for  the  goods  carried  away  alone.    Br.  Joinder  in  Aftion,  pi.  98.  **»y  ^y  the 
cites  II  H.4.  16.  '  •    ^fl^^j^or  7 

b.  S.  C.  cited  by  Wcftbury  J.  and  Cheine  Ch.  J.  to  the  fame  intent. Fitxh.    Ju'^gmcnt,  pj;  70. 

c:tcs  S.  C. Br.  Judgment,  pi.  20.  cites  S.  C. Br.  Damages,  pi.  51.  cites  S.  ^ 

«    nft.  236.  cites  fame  sales,  and  fays  it  is  worthy  of  obfcrvation.  —Show.  346.  cites  S.  F.^ani 
IjitecdstheS.  C.  but  is  much  mifprinted.  , 

23.   Wafleh^  the  baron  and  feme  of  a  leafe  made  by  them  d^tring  Br.  Wa(*e, 
ir:  coverture.     Eller  demanded  judgment  of   the  writ,    bccaufe  ^.''  '^^'p 
feme  covert  cannot  make  a  Jeafe;    and  yet  becaufe  (lie  may  re-  and  fayithit 
ccive  the   rent  after  the  death  of  the  baron,  ^nd  makt  avowry  *""^  7  ^^' 
and  diftrain,  Sec.  therefore  the  beft  opinion  was,  tHat  the  writ  cau'fc'the^" 
lies  well  \  for  it  fliall  be  faid  the  f  leafe, of  the  baron  and  feme  till  baron  alone 
tlic  baron  be  dead  ;  for  the  feme  cannot  agree  nor  difagrec  in  the  ''»"«"^lit  the 
life  of  the  baron.     Br.  Baron  and  Feme,  pi.  4.  cites  3  H.  6,  j^'^^'J,',  ^'^ 

.53*  .  '  name  the 

feme,  there- 
fore thcwrit  was  abated,  quod  nota. 

24.  Maintenance  was  brought  ij? /Af  baron  and  feme ^  upon  frefj  Br.  Baron 
free  of  land  which  was  de  jure  uxorisy  and  therefore  the  feme  ^^}  ^*^'"'''' 
may  join   by  the  bcft  opinion,  by  which  the  defendant  pafTed  s.C.-^* 
over,  but  not  by  any  award.     Br.  Baron  and  Feme,  pi.  6.  cites  Br.  joinder 
20H.  6.  I.  '  i?^^*'^"' 

pi.  V   cites 
S.  C.  It  wa«  held,  that  whrrc  the  ^^r?»  and  feme  hritf  brought  ^dlion  cidebt,  that  tbey  m:^!.  :j.ir.  in 

ryxrt. fiance  "uff  ere   tkc  jud^mi.nt  ivat  to  erj-wer  ai  to  tie  writ.     Thcl.  Dig.  29.  lib.  2.  cap,  5,  f,  10. 
Cites  Tria.  7  £.  4.  15* 

25.  Baron   and  feme  (hall   not  have  a  writ  of  trefpafs  of  tJye 
ICrods  of  the  feme  taken   before  the  marriage^  arid  of  the  goods  cf  the      ' 
btinn  taken  after  \    per  Newton.     Thel.  Dig.  107.  lib.  10.  cap. 
15.   f#  24.  cites  Hill.  21  H.  6.  33. 

26.  In  trefpafs  by  baron  and  feme,  of  battery  done  to  them  bothy  ^^*'"  ^'5- 
after  vcrdifl:  found  that  both  were  beaten,  the  writ  abated  as  to  f!!,'  ^^*^\ 
the  battery  of  the  baron,  and  for  the  battery  of  the  feme  they  cite*  s.  c. 
itcovcTcd    their  damages.      Thel.  Die.   218.  lib.   16.    cap.  10.  ^"^^'"^fj 
L  53.  cues  Hill.  9  E.  4.  54.  ,         ^  12  .,ir.  60 

ibe  baroo  and  f«nie  may  job  la  Crefpafi  of  the  battery  of  tke  feme*         ■  ■  Jhd*  D\g,  107.  lib.  xo.  ' 


Vet.  IV. 


H 


ca£. 


$S  iBAnon  ant  ^tmz, 

cap.  t5*  C  <4-  cites  S.  C.  Tht  dunages  were  feveraJly  taxed,  and  adjudged  good  as  to  the  htXtay 
of  the  feme,  but  not  of  the  karon. 

Tbehuftand  and  wife  could  not  join  in  an  adion  of  trffjpafs  for  btdting  thtm  h'^tb ;  but  if  the  verdlA 
flnda  die  defendant  guilty  as  to  beating  the  wife,  but  as  to  the  ho/band,  not  giiilty,  tMs  cures  the  raif* 
takt.     2  y«nt.  »9.  Pafch.  28  Car.  »•  C.  B.  Hocket  v.  Stegpld.  a^lod.  66.  Hocket  v.  Stld- 

dolph,  S.  C.  held  accordingly.  ,  .  ' 

Thej  may  join  in  a^ion  of  a/fault  snd  battery  of  the  moife  \  1 1  Mod.  164.  pi.  3.  Hill.  8  An^  B.  R. 

Todd  U,  Ux.  V.  Redford. S.  P.  Br.  Treipafs,  pL  I(;q.  cite;i9  £•  4.  $i«  hut  not  for  battery  dl 

the  A^rwr*  Br.  Paron  and  Feme,  pi.  54'.  cites  9  £.  4.  52.  S.  C.  but  the  baron  df  this  ihall  have 
aAion  alone ;  and  becaufe  not,  tbevfore  die  wiit  wa^  abated  for  this  part;  quod  nota.- .  1  Br.  Bri«f» 
pi.  448.  cites  9  £-  4«  51*  S.  C. Br.  Damigcs,  pi.  85.  cites  S.  C.  , 

But  per  Powell  J.  they  cannot  join  in  fuch  a^kiony^r  btrat'ing  both,  Uut  i(^ay  be  helped  by  nterJRB 
fepar^imv  the  ^amageu  11  Mod.  265.  in  cafe  of  ToddAr  Ux.  v.  Redfofd>  •  S.  P,  Br.  Trefpafiy 
pi*  190*  cites  9  £•  4*  5'    S.  P.  Br.  Damagesy  pi.  85.  cites  9  £.  4.  51. 

^iwheie  an  5^7.  Where  thefetne  after  the  death  of  the  harm  may  have  afiicnf 
i^*"^hl    ^^^^  thSy 'may  join  ;  quod  noia.     Br.  Baron  and  Feme,  pi.  50. 

roaaJfemJ,    CltCS  I5  E.  4.  9.  JpCf  BrOoke. 

•  both  may  ♦ 

bavcs^ioo,  and  the  baron  alone  may  have  a^ion.  Br.  Baron  and  Feme,  pi.  50.  cites  15  E.  4.  9* 
■       »So  of  trejj>afi  upon  the  land  of  the  (out,  maintenance^  and  the  like.     Ibid. 

Sc*(S)pl.i,  28.  t>eht  by  baron  and  feme  of  arrears  rf  account^  and  accounted 
that  the  defendant  ivas  rei^h'er  to  the  feme y  nuhenfhe  ivas  foUy  to ^ 
render  accoutity  and  that  the  baron  and  feme  ajpgned  auditors  after  the 
tfponfalsy  and  "w^ls  found  in  arrcavy  \^c.  and  the  joining  of  the  ba- 
ron and  feme  good  by  the  opniion  of  the  court  \  for  the  caufe  of 
si^lion  cqpimenced  by  the  feme,*  and  the  affignmcnt  of  the  audi- 
tors is  purfiiant  and  arifing  by  the  feme.  Br.  Baron  and  Feme, 
pi.  6o.  cites  16  E.  4.  8. 

29.  A  writ  of  trefpafs^of  ^/^  imprifonment  was  maintained  for 
the  baron  and  feme,  of  the  imprifonment  of  the  feme y  &c.  Thel. 
Dig.  29-  lib.  2.  cap.  5.  f.  3.  cites  Mich.  6  E.  3.  276.  and  that 
fo  agrees  Hill.  43  E.  3.  3.  and  by  the  baron  alone,  22  E.  4.  44. 

3Cii  The  baron  and  feme  joined  in  detinue  of  goods  hailed  by  tht 
feme  before  the  coverti/re.  Thel.  Dig.  jo,  lib.  2-  cap,  5.  f.  26* 
cites  Mich.  2 1  H.  7.  29. 
r  86  ]  31.  B.  the  wife  of  A.  gave  to  C.  10/.  in  confideration  that  C. 
(hould  marry  her  daughter.  C.  promifes  the  'wife  that  if  he  did 
not  marry  the  daughter,  he  would  repay  the  lol.  C.  did  not 
maVry  the  daughter.  A.  and  B.  brought  a£lion  againft  C.  and 
held  good  5  for  the  agreement  of  A.  makes  the  promife  good\o  A. 
ab  initio,  and  it  being  made  to  the  Tvife,  they  may  join  in  the 
aftion.  Cro.  E.  61.  pi.  4.  Mich.  29  &  30  Elia.  B.  R.  Pratt  v. 
Taylor.. 

32.  The  books  agree,  that  for  perfonal  things  they  cannot  join  ; 
but  for  perfottal  things  in  a^ion,   it  is  in  the  hufband's  ele£tion  to 
join  the  wife  or  n6t ;    per  Gawdy,  and  judgment  accordingly. 
CrOsE.  133.  pi.  10.  Pafch.  31  Eliz.  B.  R.   Arundel  v.  Short.' 
S.  C.  cited        22.  If  the  huiband  is  feifcd  or  poflefled  of  a  reHcry  in  right  of 
6o«.  pi*  Q.     ^'^  '^i^*  ^^  in  jointure  nvith  him^  they  may  join  in  an  a^ion^  n§i 
and  all  the*    fetting  out  tythes.     Adjudged  and  affirmed  ia  error.    Moor  pix* 
jufticea        pi.  1289.  Hill.  34  Eliz.  B.  R.  Wcatworth  v.  Crifpc.     * 

were  of  the     '^  -^  ''       .  "^  •^  • 

famcofinioo*  1         * 

*^  .34.  Httfbtnd 


HBaron  ann  jFetnt;  .    <         %^ 

54*  Htt(baiid  and  wife,  feifed  of  a  houfc  and  lands  in  right  of  A  /r^f*  wm 
the  wife,  mnde  a  leafe  thereof  for  7.  i  years,  and  the  UJJee  covenanted  ^Ir^^Jg^ 
for  himfelf,  his  executors,  &c.   to  build  a  brick'^vall  upon  part  of  wtfe^  in 
the  lands.     The  leflee  afterwards  afligned  his  term  to  B.  who  af-  *'*^.'**  *^« 
ligned  it  to  C.  and  the  hufband  and  wife  joined  in  an  aBion  ^ant^dwith 
agai/i/f  the  ai&gnee  of  the  ajjigme  of  the  leflee,   for  not  building  thm  to  rt^ 
the   wall.     Admitted  per  cut.  that  the  a£lion  was  well  brought  f*'*;*  J^** 
by  both.     5  Rep.  i6.  Pafch*  35  £liz.  B.  R.  Spencer's  cafe^  alias  ^^f^ 
Spencer  v.  Clark*  brought  ecu 

▼enanCiquod 
tencat  ci  coovcntionetn,  according  to  the  rornii  frc.  of  a  certain  indenture  maJe  between  him  on  th« 
one  party  and  the  defendant  on  the  odi^  part.  After  verdi^l  if.  was  moved  in  arreft  of  judgment^  be* 
caulb  of  this  variance ;  butthe  plaintiff  had  judgment ;  for  the  indenture  being  by  both>  it  is  therefore; 
tme  that  it  was  made  by  the  hulband,  and  he  may  refufe  quoad  her>  and  bring  the  action  iftooe.  a  Mod. 
217.  Pafch.  i9Car.a*  C.B.  Beaver  v.  Lane. 

3yw  In  trover  and  converfton  of  a  deed  of  a  rent^chargey  granted 
to  the  wifedumfola  fuit,  and  that  the  deed"  came  to  the  hands  of 
the  defendant  after  the  coverture.  It  was  faid  by  the  court,  that 
the  a£lion  was  well  brought  by  them  two  ;  for  the  aiiion  Ihall 
furvive  j  for  otherwife  a  grand  inconvenience  would  enfue  to  the 
wife  ;  for  if  the  hufband  only,  fhould  recover,  and  after  die,  his 
executors  would  have  execution  for  the  dan^ages,  and  not  the 
wife  ;  and  judgment  was  given  accordingly,  Noy  70.  39  Eliz. 
C.  B.  Ruflel  and  his  wife's  cafe. 

36*  Baron  and  feme  cannot  bring  trover ^  and  fuppcfe  the  pof" 
fijpon  in  them  both  g  for  the  law,  in  point  of  OM'nerfliip,  transfers 
all  the  intereff  to  the  baron  j  per  tot.  cun  Yelv*  166.  lilich.  7 
Jac.  B.  R«  in  cafe  of  Draper  v.  Fulks« 

37.  In  fal/e  imprifonmentj    refolved   if  an  a£iion  be  brought  aBolft.  «o, 
eigainfl  a  widow  ^  who  is  found  guilty,  and  before  judgment  Jhe  tales  x^^^^^^^^ 
kujhartdy  the  capias  (hall  be  awarded  againft  her,  and  not  againd  cordingiy.— . 
her  hufband  \  and  for  fuch  imprifonmcnt  of  the  wife  upon  the  B»"owni. 
capias^  the  adlion  will  not  lie  fo«  the  hufband.     Refolved  per  adjudged. ' 
tot.  ciir.     Cro.  J.  323.  pL  i.  Trin.  11  Jac.  B.  R.  Doylcy  v. 

White.  ,  *  [  87  ] 

38.  K.  feifed  in  fee^  and  made  a  leafe  ior  jtzrs  Jo  W.  the  defend-  ^^]'^^^^^^ 
dnty  and  aftemvards  conveyed  the  rcverfton  to  N.  the  plaint ijf  and  his  Nooth  v. 
wife  in  fee,     W.  attorned,   the  le/ifs  expired^  and  the  hufband  alone  V'a"»  S.  C, 
Wought   debt  for  rent  arrcar.     Htiughton  J.  at  firft  thought  the  tiJ>n^]jeii^" 
mStion  ought  to  be  brought  by  both,  notwitliftanding  the  term  to  be  well 
was  ended;  and  faid  if  hath  been  ngrced  that  if  the  term  had  brought; 
continuance,  he  ought  to  haVc  joined  her  with  him  ;    but  after-  court  feemcd 
wards  he  thqpght  the  a£lion  well  brought,  and  that  there  is  no  to  fay  (as 
difference  where  they  arc  alfignees  of  the  reverflonj  and  where  '*»«  j«pof- 
they  arc  leiTors,  as  to  bringing  debt  for  the  •  rent ;  and  his  fuing  undcdiood 
idone»  in  diis  cafe,  is  not  in  regard  of  his  eftate  with  his  wife,  them)  that 
but  of  the  thing  to  be  recovered  by  him,  viz.  the  rent,  which  he  *^5  ^^ 
only  is  to  have  ;  and  all  the  other  judges  held  the  a£lion  well.  ^o„  jjooe, 
brought,  and  judgiftent  for  the  plaintiff.     2  Bulft.  233,  234.  though  the 
Trin.  1 2  Jac.  Kooth  v.  Wyard.  1^*  ^*^ 

•'  '  been  con» 

tiootng  J* whereas  In  this  cafe  the  term  was  ended  5  and  though  it  was  objected  that  be  named  himfetf 
affignec,  ibd  that  it  appeals  :hit  he  and  his  wife  wer«  aliignees,  yci  pex  cut.  th«  pUiat^'  fliali  r«c»n 
•  Ha  wj 
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ver )  for  tb«s  H  ohl^r  rarplufige,  an4  fo  it  wm  adjtidgg^.  *  But  %  Bulilf'  134.  Doderfdge  iutff 
that  if  he  had  bfought  the  a^ion  as  aflignee,  by  an  aifignment  anade  to  him  alone^  whereas  the  revef'^ 
fioo  was  afligriad  to  him  jfid  his  wife  jointly ,  it  had  not  Wen  good  ;  but  the  adion  being  broug^ht  ge* 
rally  by  him  afeoci  is  good,  and  he  ought  not  to  ihew  himfclf  to  be  aflij^ee. 

S.  C.  cited        2g,  J.  S.  and  his  fpmc  brought  trovn"  and  convnfton^  «nd  counted 

1!  allulift^.  *^^  ^^^y  ^'^^^  ^^  l^^  ^f  ^^^  fi'^^  ^'''  fi^^i  ***^  ^^^^  ^  ^°^ 
204.  ac.  *  them»  and  the  defendant  found  them  ;  and  afterwards  they  inter- 

cordias|y.—  married,  and  the»  the  defendant  convcrtcU  theih.  Adjudged 
a^r-t^w!^  againft  the  plaintiffs,  becaufe,  notwithftanding  the  Hrover  of 
did  for  the  the  defendant,  the  property  continued  in  the  feme;  and  then  by 
'^""^'wwii  ^^  intermarriage  the  property  was  in  the  baron,  and  then  the 
that  trover  *  ^^''^'^  ought  to  have  brought  the  a^idn  ahney  without  his  •  feme« 
being  laid  ^itedby  Coke  Ch.  J.  Roll.  Rep.  45.Trin.  12  Jac.  B.  R.  aslShut- . 
befoie  the     tleworth's  Cafe. 

maniage, 

and  the  convorfion  after,  they  otfght  not  to  join  in  thtsafiion;  but  the  hulband  alone  fli6uld*h>Te 
brought  it,  becaufe  the  converfion  is  the  caui^of  a^ion.  But  per  cur.  it  is  good  with  or  without*  the 
wife  I  for  the  trover  gave  the  beginning  of  the  aAion  to  the  wife,  thoa^h  the  converHon  is  the  com- 
pleating  of  the-caufe  of  a€bion.  2  Lev.  107.  Trint  26  Car.  2.  B.  K.  Bladcborne  ▼.  Graves.  ■ 
Mod.  I20.  pi.  22.  S    C.  but  S.'P.  does  not  appear.    ;         Vent.  26Q.  pi-  26x»  Batmorev.  Craves^ 

S.  C.   U  S.  P;  held  accordingly,  and  judgment  for  the  hulbanid. 13  Kcb.  263.  pL  11.  S.  C. 

but  S.  P.  does  not  appear.  ■  Ibid.  329.  pi.  24.  Blackborough  v.  Graves,  S.  C.  &  S.  P.  adjudged 

for  the  plaintiff. ; — S.  C.  cited  r  Salk*  114.  pi.  i.  S.  C*  eked  Giib.  £qu«  Rep*  lOO.  Arg* 

^        S.  C.  cited  Atg'  Chan.  Piec.  414. 

Cro.J  355.  ^o.  Cafe  by  huiband  and  -wMc^  for  prefenting  them  in  thefpiri^ 
WeaW  T.  ^^^^  court y  Upon  oath,  for  making  hay  on  Midfummer^day  in  time  of 
Peafeyfeeou  divine  fcrvicey  which  was  falfc.  ,  TRe  defendant  juftificd  that  they 
tobcS.  c.  did  i^ake  hay  on  that  day,  1?^c.  The  iflue  wa^s  found. for  the 
fentaient  plaintiff.  It  was  moved  mat  the  hufband  and  wife,  canngt  join  in 
was  for  this  aftion  \   for  the*yJi^  oath  agatnjl^  the  hu/band  could  not  be  fo 

^*^|?8  d*^  ^S^"lft  '^^  ^^'i/^ '  ^^^  ^o^^  C^«  J*  ^"*^  ^^^^^  ^^^^  ^^  's  well  erfough  J, 
The  court**  ^^^  ^^  doubted  whether  any  action  lies  for  this  at  common  law* 
doubted         Curia  advifare  vult.      RdII.  *Rep.   108.  pL  48.  Mich.   12  Jac. 

whether  the    g.  R,  ^nonj  .        ^  ^  ^  .  • 

\   attion  was  p 

maintainable,  and  therefore  it  was  adjourced. 

♦ 

arRoll.  Rep.  41,  Trefpafb*  of  aJTauIt  and  battery  of  the  plaintiff  net  non  of  aP 
Lufy,  S.  C.  J'^^"^"S  ^""  beating  the  platnirffs  wife y  per  quod  ^onfoi'tium  ami/it 

adjured  uxoris  (uTcfr  3  days.     After  verdidt  for  the  plaintiff  ^s  to  both. 

^b'  '^ff—  points,  it  was  moved  in  arrcil  of  judgment,  that  the  hufbai^ 

VuTbindaad  ^ught  not  to  join  the  battery  of  his  wife  with  that  done  to  him- 

wife  can-  fclf,  but  Ought  to  joiu  hfer  in  this  a£lion  j    becaufe  the  battery 

^ilt  and  ^^^"K  ^^^^  ^^  ^^^>  ^^  ought  to  have  the  damages  if  flie  furvivc 

'  battery,  Lr  ^^^  hufbaiid ;  but  per  tot.  cur,  the  a£lion  is  well  brought.by  the 

^uod  L-.nhr~  hufband  alone  ;  for  it  is  not  only  for  the  harm  done  to  his  wife,, 

fmthter*  ^^'  ^^^  ^^^  particular  io/s  of  her  company  for  3  /laySy  which  irf  onjy 

yfW,infuch  a  damage  and  lofs.  to  himfelfj  and  judgment  for*  the  plaintiff, 

ofe,  isthc  Cro.  J.  501.  pi.  II.  Mich.  16  Jac;  B.  R.  Guy  v.  Livefey.    * 

tljc  aftion  ;  per  PowcUJ.  r  I  Mod.  165.  Hi^.  8  Ann.  B.  R.  in  cafp  of  Dodd  v.  Redford. 
'  Ad^ion  by  the  baron  alone,  for  battery  of  the  feme  pet  <]uod '  confortiiAi  aoiifit,  was  held  goo4^ 
m3  a  like  judgfticat  was  affirmed  ift  the  exchequer-chamber.    Jo.  440.  pi.  7.  1^10,25  Car.  B.  R. 
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42-  Afiumpfitby  baron  and  feme.     The  defendant  ree^ifed  ^»RolI.l^ep. 
the  plaintiff's  mncy^y  the  hands  of  the  plaintiff's  wife.     The  defend-  7^'  ^'  ^• 
ant  promifed  unto  them  to  pay  it  at  fuch  a  day,    and  alleged  the  \^T^o. 
breach  for  non-payment,  ad  damnum  eorum.     After  vcrdid  it's.-c.  ad- 
was  moved  thil  the  promife  was  void,  icmg  f«r  monies  of  the  {he'^'Iai^' 
huiband  and  wife,  and  cannot  be  ad  damnum  eorum.     It  was  ji.d  not^IiS 
'  anfwcred,  that  it, may  for  monies  due  to  the  wife  dum  fola,    &c.  ^"'^  ^^^  > 
but  it  was  hekl,  that  it  fhall  not  be  fo  intend<jd,   unlcfs  it  had  put^ff , 
been  flicwnj^and  judgment  for  ,tlic   dofcndant.     Cro.  J.  644.  counfd  ' 
pL  6,  Mich,  io  Jac.  B,  R.  Abbot  v.  Bloiield.  v^i^  that 

fc«  entered,  ia  order  to  bring  a  new  aaion,  and  declare  better  j  for  he  faid  that  the  truth  wa^s  ^tJuTthe 
proMiic  was  made  to  the  v^ifc  during  coverture  \  and  {9  it  foc^cd  to  Doderidge  j.  that  the  aaionmi,,Kt 
then  be  broughi  ag.iinit  both.  uiignt 

43.  Baron  and 'feme  brought  efcape^  whereas  the  haron  algne  ar^ 
rejied  the  prifoner  with  a  latitat^  which  'he  took  out  in  his  own 
name  only  ;  and  now  in  the  declaratio]i  on  the  efcape,  he  declares 
that  he  took  out  the  latitat  ea  intentione  to  charge  t%  prifoner  on  a 
bond  made  to  the  feme  dum  fola  ;  and  held  good  by  3  juftices,  abfente 
the  other.     2' Roll.  Rep.  311.  Fafch.  21  Jac.  B.  R.  Anori. 

44.  Where  the  life  is  not  concerned^  as  where  feme  commits  a 
trefpafs,  the  baron  and  feme  mull  be  joined  ;  but  "where  it  con- 
cerns life,  as  in  cafe  oi  felony  done  by-the  feme,   the  appeal  ftiall 

be  againft  the  feme  only.     Jenk.  28.  pi.  53.  '  '  * 

45.  TYi9 hi^and covenanted  to Jlandfeifedy    &^  to  th  ufe  of  him"  J«.  376. 
felf  and  Ins  wt^eforthefr  lives^  for  her  joint  ure^  and  after  to  hisfon  ?*•  3-  Tro- 
and  heir,  excepting  the  timber  trees ^  faving  that  his  wifcfljall  have  r)!J^^/s  q  \ 
thejlroiuds  and  hppingsy  and  diedy  and^the   widow  married  again,   and  adjudged 
The  fonand  heir  ofthefrjl  hufhandcut  doiunfve^aksy  and  the  fecond  ^^}^^  ^^^  ^c- 
hu/hand  and  his  wife  hrotn^ht  cafe  againft  ^\m,  fetting  forth,  that  J^^j  bought 
they  i9ji  the  benefit  of  the  loppings.     After  verdift  it  was  moved,  by  the  ba- 
among  other  things,  that  the  acVIon  is  brought  by  the  hufband  rononiy.— 
and  wife,  wKere^^s  it  oujht  to  be  brought  by  the  huiband  alone,  byciyn'ch. 
bccaufe  the   wrong  was  dqne  to   his  pofTcfTion,    ami- he.  alone  J.  zSid.    * 
might  have  rcleafnl  the  damages  ;  but  adjudged  well  brought  by   '*S— s.Cii 
both;    for  he  having  the  land  in  right  of  his  wife,  {he  may  join  Ve*i,tr^is  f. 
with  him  in  the  fuit  for  the  damages,  anil  (he  fliall  have  the  da-  2  Vent.  19?. 
mages  and  the  aQion  alfo  if  Oic  Uirvive  her  hufband.     Cro.  Car.  "  ^^"^'i?©- 
437j  438-  P^.  ?•  Hill.. 1 1  Car.  B.  R.  Treigmiell  v.  Reeves.^  dt?d,  and* 

»  .  fijys,  that 

tboogh  the  wrong  wm  d^^ncto  his  pHfTtfTion,  and  he  might  have  rcJrafed,  yet  hccaufc  tliere  was  alfo  a 

wrong  to  the  inhcri^ncc,  rhey  ought  l>r»ti  to  join ^ 4  Mod.  156.  S.  P.  cited,  and  Teems  to  intend 

b.  C«  that  they  may  both  join^  and  I'eems  to  be  admitted  by  the  court. 

46.  A.  promifed  B.  the  wife  of  C.   that  if  B.  would  procure  See  tk.  a«- 
C.  to  levy  a  fine  of  fuch  lands,  that  be  would  give  the  wfe  a  riding  *'^"*  ^^^ 

fuit.     Roll  Ch.  J.  faid  ft  was  adjudged  lliat  the  baron  and  feme  fz/pi,  i», 
cannot  join  in  an  tidion  for  breach  of  tliis  promife.     Sty.  208.  Fawcet  ▼• 
Mich.  1 6c I.  in  the  cafe  of  Cotterel  v.  Theobalds.  ^"^'^^  « 

47.  A.  promifed  B.  that  if  B.  would  marry  M.,  A's  fifter,  that 
he  would  make  good -a  legacy  given  to  M.  by  her  father's  will» 
sud  w^uld  sXiogive  to  her  40 /.  at  hcr  age  of  18.     This. promife 

H  3  wa$ 
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wad  made  to  B.  and  for  B/s  benefit,  and  the  fole  conMcratlon 
arifes  from  B.'s  marrying  M,  and  fo  the  aAion  ought  \p  he 
brought  by  B.  only.  Sty.  297.  Mich.  1651-  B,  R.  Cottrcl  v. 
Theobalds. 

48,  A,  in  confideration^of  his  daughter's  diet,  ^rfd  being  taught 
^  meidle^'work  by  the  wj/3r,  and  of  a  bond  to  be.  entered  into  byihe  hujband 
[to  J.S.  promifes  to  give  them  fo  much;  they  ^layjoin.     2  Sid. 
r  80  1      ^3^'  ^*'''  1658,  B.R.  Fountain  V,  Smith.-  " 

Keb.  733.  49*  A  man  an<^  his  wife^  who  kq>t  a  vi£kuaUing?houfe,  joined 
pUio.S.C.  in  3n  aQito  againft  the  defendant^  for  faying  to  her,  thou  art  a 
SoM^oot  *  ^^^'^  '^  ^*"''  ^^^  daugbiery  per  quod  J.  S.  who  ufed  to  come  to  the 
•ppctf.—  bottfe^  forbore^  Isfc.  ad  damnum  ipforum*  After-  ^  verdi£^  for  the 
lbjd.791.pL  plaiptifF,  the  judgment  was  ftayed,  becaufe  ^he  words  were* not  ., 
s!'p.'hcid  a^ionable  but  in  refpeft  of  the  fpecial  lofsj  which  is  to  the  huf- 
according'y,  band  only.  Lev.  140.  Mich.  16  Car.  2.  B.  R.  Coleman  ficUx.' 
;?**^P*'    ,    V.  Harccourt, 

it  be  found  that  they  *both  kept  the  honfe,  yet  the  wife  does  It  only  as  fervant^  and  the  ^ntereft  is  onJf 
his  J  to  which  Twifden  agreed,  and  judgment  was  ftayed.      ; 

So  faying  of  an  inn-keepcr'i  jwife,  that  ihe  was  a  whore,  &c*  and  had  a  baftard  ^y  T.  per  quod  he 
loft  his  cuftoQiy  ad  damnom  ipforufn»  was  not  goo<t$  for  thty  Oiould  not  join  in  the  per  quod,  and  yet,* 
the  words  being  a^ionable  in  themfdves,  they  might  join  in  the  aftion ;  and  judgment  wis  ftayed* 
%  Keb*  3S7.  pt«  63.  Trin.  20  Car.  2.  B.  R>  Harwood  v.  Hardwick. 

For  nvotdi  tM  afiinuihU  in  tbimftkfftt  hut  offly  in  refpc£fc  of  cMatergi  daviggett  being  fpoke  of  the; 
Wife,  the  baron  mttft  bring  adion  alone,  and  if  the  wife  be  joined  with  him,  the  judgment  will  be  ar- 
jefted  for  it,  though  after  verdiA.     Sid.  346.  pi.  xx.  Mich.   19  Car.  2.  B.  R.  Anon. 

In  adion  for  words  by  baron  and  feme,  after  vcrdid  it  was  moved  in  arreft  of  judgment,  that  the   - 
conclufion  was  ad  daiKpnum  ipjwrmn,  9r^  3  juftice^  held  the  conclusion  of  the  couiu  to5>e  well,  which 
Wythens  Jt  denied ;  tor  he  (aid,  if  an  inn -keeper's  wife  be  called  a  cheaf,  and  the  houfe  lofes  the  trade^ 
the  huiband  has  an  injury  by  the  word.":  fpoke  of  his  wife,  but  the  declaration  muft  not  condulead  dasip- 
Mm  ipibsttiB.     3  Mod.  i2o«  Hill.  2  &  3  Jac.  %•  B*  R.  Baldwin  t.  Flower.  « 

The  aaion        ^q,  Jn  aftions  for  torts  that  mil  ftirutve  to  the  wife  after  the 

dp'aUafc**  ^^ath  of  the  baron,  the  wife  (hall  be  joined,  and  iii  no  other  cafe  ; 

was  for  ^«f.  perTwifden  J.  Sid224.pl.  14.  Mich.  16  Car.  a*  B.  R.  Stanton 

tirycftbe  y.Hobart.  • 

//■nr,  and      -        •  • 

f  faring  her  etat,  and  was  laid  Md  damnum  if^forum,  and  therefore  judgment  was  Aaid.  Sid.  224.  Staunttm 

51.  In  adioQ  of  battery  by  the  hufband  and  wife  for  imprifin^ 
pient  of  the  wife  till  he  had  paid  io/«  exception  was  taken  that  the 
hufba^d  and  wife  could  not  join ;  fed  non  allocatur ;  and  judg- 
ment for  the  plaintiff.  2  Keb.  230.  j^l.  4.  Trin.  19  Car;  2.  B.  R. 
Brown  V.  Tripe.  .     . 

f*^'^!?*^'  52.  Cafe  by  hufband  and  wife  againflfan  executor,  upon  a 
S.  C  judg.  protnife  by  his  teftator  after  coverture ^  in  coiifideratton  of  the  mar^ 
mentwa*  riage  had  at  his  reque/l^  to  pay  8/.  per  annum  to  the  wife  during  the 
.  J^"j^J*"  coverture.  Aftbr  a  verdid  it  was  moved,  that*it  (hould  have  been 
^dc  fliouJd  brought  by  the  hufband  alone,  becaufe  the  whoje  benefit  is  to 
ihcw  caufc     him,  the  promile  being  made  fince  the  marriage.    Judgment  was 

iMry!**''    ft^y^^>  ^V^  °"  moving  it  again  it  was  adjudged,  that  it  is  in  tihc 
cleft  ion  of  the  hufband  to  bring  the  aftion  in  his  own  name,*  or 
to  join  his  wife.    AUcn  36,  37.  Hill.  25  Car,  B.  R.  Hilliard  v. 
.  Hambridjjej         .      *  v  .  .1 

53,  Trwit 
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53.  trover  was  brought  by  ]>suron  and  feme  vf  too  kadoftvooi 
^  the  fei^e^  and  the  coiwerfton  was  laid  after  the  marriage.  It  wai 
moved,  that  (he  ought  not  \(\  have  joined  with  her  huiband  in 
thtf  action.  But  the  court  held,  that  in  regard  the  trover  was 
Liid  to  he  before  the  marriage^  which  was  the  inceptioit  of  the  caufe 
of  a&ion,  flie  might  be  joined  ;  and  Hale  faid,  the  huiband  might 
bring  the  a6lioh  alone'^  or  jointly  with  his  wife  v  and  the  plaintiff 
had  judgment.  Vent.  260.  Trin.  26  Car.  2.  B.  R.  Batmorc  v. 
Qrave§.  • »   ■ 

54«  Ir  was  held  by  Saunders  Ch.  J.  that  baron  and  fefne  ought 
not  to  join  in  tiefpafs  for  an  a/fault  on  tSefepie^  if  the  fame  were 
with  her  confefft  \  for  where  they  join  the  adion  furvives.  Now 
here,  if  the  huiband  di^s,  the  wife  cannot  proceed,  or  begin 
de  novo  with  ttys  adion,  becaufe  it  was  with  heif  own  confent, 
and  in  fuch  cafe  therefove  the  hufband  may,  and  ought  to  bring 
the  a£^ion  alone  upon  his  fpccial  cafe :  for  though  the  wife  con- 
fent,  that  will  not  exi^ufe  the  defendant,  for  fhe  hath  not  poteC- 
tatem  corporis  fui  \  ^nd  Holt  faid,  that  the  very  lail  affifes  the 
Ld.  Ch.  Baron  over-ruled  him  in  that  very  exception,  and  fo  faid  [  9^  1 
fcrjeant  JefFeries,  tliiit  the*  Ld,  Hale  had  ^^ne  ;  but  the  Ld.  Ch. 
J.  Vauglian  did  allow  it,  and  alway;5  held  they  could  not  join. 
2  Show.  -255.  pi.  262.  Hill.  34  &  J5  Car^2.  B,  R.  Rogers  & 
Ux.  y.  Goddard. 

55.  Judgment  in  C.  B.  in  trcfpafs  oy  hufband  and  wifeySr 
taking  away  their  goods  was  reverfed,  becaufe  the  wife  ought  not 
to  join.  J  Mod.  105.  Mich,  i  Aunse  B.R.  Wittinghamv.  Bro- 
derick.  ?    • 

.  §6.  Cafe  by  hufband  and  w>fd  for  malicioufly  Inditing  the  wife 
of  a  rict':  the  hufband  counted  that  his  v/ife  was  of  good  rcpu- 
tation,  and  that  this' was  with  intent  to  lefTen  it,  and  that  he  was 
put  to  great  charge.  The  court  held  it  no  fcandal  to  be  guilty 
of  a  trcfpafs,  .and  as  to  the  other,  they  inclined,  that  the  hufband 
alone  ought  to  have  brought  the  aQion,  becaufe  he  alone  could 
be  put  to  the  charges ;  but  they  delivered  no  pofitive  opinion. 
7  Mod.  1 04. 'Mich.   I  Ann,  B.R.  Harwood  v.  Parrot. 

57.  The  plaintiffs  brought  an  aftion  of  alTault  and  battery  for  a 
battery  committed  on  than  both ;  judgment  by  default,  and  a  writ  of 
inquiry  was  executed  the  17th  of  May  1705,  and  intire  damages, 
viz.  7I.  I  OS.  was  given  ;  and  on  the  return  of  the  writ  of  in- 
quiry, judgment  was  afrellcd,  becaufe  the  wife  cannot  be  joined 
in  an  aftion  with  the  hufband  for  a  battejy  on  the  huiband, 
2  Ld.  Raym.  Rep.  1208.  Mich.  4  Ann.  Newton  &  Ux.  v. 
Hatter.  •        ^  * 

58.  l^emc  covert  fued  fingly  upon  the  flatutecf  diftributions^  and 
a  prohibition  was  moved  for,  becaufe  it  was  a  property  fo  vefled 
in  the  hufband  that  he  might  releafe  it  •,  but  the  court  denied  it, 
becaufe  this  was  a  chofe  en  aElion  which  flmll  fitrvive  to  the  wife^ 
and  the  joining  of  the  hufband  would  be  only  for  conformity  % 
and  that  though  the  fpiritual  court  ought  to  conform  their  pro- 
ceedings to  the  rules  of  the  common  law^  yet  that  is  in  matters 

•     "4  sT 
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ef  fubJlancAf  and  not  of  firm^  as  this  ^moft  certainly  wai-     lo  Mod* 
63.  Mich.  10  Ann.  B.  R.  D'aeth  and  Baux.  '•  ^ 

59.  Hufband  and  wife  join  in  a£lit>n  for  money  lent  by  him  and  bis 
Hvife  by  his  confent ;  per  cur.  the  wife  ought  not  to  be  joined  untefs 
there  had  been  an  exprefspromife  made  to  her,  or  unlefs  the^caufe 
of  a£lion  did  arife  on  her  Jkill  ox  knowledge.    8  Mod.  199.  Mich. . 

I  o  Geo.  I .  King  y.  Bafingham. 

ft 

(T.  7,y  Anions,  &€•  commenced  by  or  againfl 
feme  Sole,  who  marries  pending  the  Adion, 
&c.    *         ' 

I.   J  F  one  ofuic  demandants  takes  baron J>cnding  ^the  writ,  it  fliall 
*   abatfeforall.     Thel.  Dig.  185.  lib.  12.  cap.  I2*.  f*  2.  cites 
Mich.  9E.  3.  470.  artd  29  E.  3.  22.     Contrary  it  was  adjudged 
Mich.   12  E.  3.  Brief  i5 8.  ^     .  '  * 

And/b.  jt  2.  \n  fcire  facias  by  2  parceners ^  the  one  luas  fummoned  arid  fe-^ 

it  wai  fl/Lr     ^^^^^^i  *"^  ^^  tenant  faid  that  Jbe  ivho  toas  fevered  took  baron  pend^ 
the  /ew-        ing  the  writ,  and  before^  the  feverance,  by  which  all  the  writ  abat- . 
rance\  per     ed.    "^rhel.  Dig.  i8c.  lib.  12  J  Cap.  12.  f.  2.  cites  ?afch,  12  E.  2,  ' 

cur.  Thel.      g  •   r  ^^2 

Dig.  185.       -^"^^   ^92-  ,         . 

lib.  12.  cap.  li.  f.  2.  cites  Pafch.  jt  £.  3.  Brief  291.  But  It  was  adjudged,  that  //*0irf  of  the 

demandants  'wh^  is  ff^'ered  takes  Baron  afysr  ihe  hji  contitmar.ee,  the  writ  (hall  not  abate.     Thel.  Dig. 

185.  lib.  12.  cap.  12.  r.  a.  cites  Trin.  39  E.>3.  21.  but  aods  quxre. 

[  91  ]  3.  Writ  (hall  ngt  abate  by  the  taking  of  baron  after  verdiB  in 

pais,  and  before  the  day  in  bank,  aiid  judgment.     Thel.  Dig.  185. 
lib.  12.*  cap.  12.  f.  5.  cites  Mich.  4  H.  4.  i. 

'  4.  Bnt  Gafcoign  faid  that  it  ha,s  been  'a  great  qneftion,  if  a  feme 
appellant  who.  takes  baron  after  judgf^nt,  and  before  execution,  may 
pray  execution.     Thel.  Dig.  1 85.  lib.  12.   cap.  I2.  f.  6.  cites  Hill. 

I I  H.  4.  48.  but  fays  that  Hufley  and  Brian  were  clearly  of  opi- 
nion that  flie  might  demand  execution  hi  fuch  cafe,  notwithftand^ 
ing  the  efpoufals.  Miclj..  2 1  E.  4.  87. 

Br.  Ley  S*  Feme  covert,  who  was  fole  the  day  of  the  writ  purchafe<l, 

Cager,  pJ.     Waged  hcr  law  of  notkfummons  in  formedon,  without  the  baron.    Br. 
3a.citcsS.C.  Coverture,  pi.  18.  cites  12  H.  4.  24. 

6.  If  it  be  pleaded,  that  the  feme  plaintiff  has  taken  baron 
pending,  &c.  fue  ntayjhy  that  this  baron  is  now  deady  or  that  divoi'ce 
is  made^  and  that  fhe  is  now  fok>,    Thel.  Dig.  1 85.  lib.  12.  cap.  I^. 
f.  7.  cites  9  H.  5.  f. 
Thel.  D»c.         7.  If  a  fe^ne  is  contraBed  to  a'  man,  and  brings  acliony  and  pend^ 
j»5.  lib.  12.  ing  it  fhe  is  coinpelled  by  the  fpiritiiak court  to  inarry  him,  yet  her 
r'ff/s*  c^"  ^'^'"^  ^^^^  abate.'    Br.  Brief,  pi.  TjS.  cites  7  H.  6.  14,  15.  per 
and  Mich.'    Straungc.  ^  V     . 

4H.  4.  55.  8.  Tcxjnc  ^fxeattrix  made  a  letter  of  attorney  to- the  plaintiff,  to 
whom  the  teftatoi  was  indebted,  to  recover  and  receive  a  debt  due 
by  A.  to  the  teflator,  and  then  marries  ;  this  is  not  any  counter* 
jnun({  or  revocation  of»  the  fuitj  and  the  wnti$  act  abated,  bqtr 

;.       •  only 


* 
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. only  abatcablc.  i  Le.  i68.  pi.  I35.  Mich.  30  &  31  Eliz.  C.B, 
iutc  V.  Madox. 

9.  If  a  y^OT^  _/J/p  brings  trefpafs,  and  recovers,  an^  a  writ  of 
enquiry  of  damages  k  avfarded,  arid  before  the  return  xhcTCof  the 
pi^ttjf  takep  hu/band,  and  after  the  writ^  ^n6.  judgment  given  there'^ 
upon,  'without  any  exceptions  taken  by  the  defendant^  he  fhall  not 
have  advantage  of  this  in  a  writ  of  error,  becaufe  the  writ  was  • 
only  abateable  by  plea.*  Roll.  Abr.  tit.  Error,  (M.  b)  pi.  2. 
Mich.  40,^41  Eliz.  B.  R.  between  Smyth  and  Odyham,  ad- 
judged. '.,.•.'%  ^ 

10.  Feme,  pending  th^writ  againft  her,  takes  hufband.  This 
doth  not  abate  the  writ;  but  the.  recQvery  againft  hex  upon  the  fir  ft 
writ  is  good.  Agreed.  ^uthyjyo6itx\dgQ]>  if  after  the  original 
procefs  fued  and  before  the  return  fbe  takes  hufband,  this  fhall  abate  ' 
the  writ.  Quaere.^  2  Roll.  Rep.  53,  Mich.  16  Jac.  B.  R.  in 
Heydon  and  Miller's  cafe.  ,  •' 

3 1.  Aper  imparlance  it  was  »)lea*ded  in  bar^  that  iht  plaintiff  took  " 

hufband;  on  which  iffue  ivas^  taken  by  the  plaintiff,  tor  which  tnede"  ^- 

fendant  demurred;  and  by.  Twifden,  that  is  the  beft  way ;  for  if 
it  had  been  tried,  it  had  been  peremptory,  but  now  qnly  refpondeas 
oufter,  which  «was  agreed,  Hyde  a^fente.     Keb.  632.  pi.   Ii8«  •' 

Mich.  15  Car.  2.  B.  R.  Phillips  v.  Taylor^ 

12.  If  feme  fole,  phintifF,  takes  huftiand,  i|  muft  be  pleaded  '-P-  ^' 
fl//rr  the  lafl  continuance ;  for  otharwife  the  dffendant  depends  on  \J^^^\^^  ^ 
his  firll  plea,  and  waives  the  benefit  of  this  new  matter.     G.  H\fl.  tJces  isau 

C.  B.  84.  •  tachcd  witi 

"*  thf  aCtioiiy 

and  tiKrefore  moft  plead  in  time ;  for  Jhe  eatimt  by  her  own  a^  dtfiroj  anther  man^t  affim,  neither 
can  the  hoiband,  unlcfs  he  comes  in  timej  for  the  zStioa  was  weil  cornxDence^.  G.  Hift  of 
Cf  B.  299. 

/  .        .  ■  •  '       ' 

13.  if  an  anion  he  brought. i/i  an  inferior  court  againjl  a  feme  uMod.    * 

fole,  and  pending  the  fuit  fhe  intermarries,  and  afterwards  removes  B^hc/nt** 

Jhe  caufe  by  habeas  corpus,  and  the  plaintiff  declares  againfl  her  o^  a  y,  Reynolds, 

ffm^  fole,  flic  may  plead  coverture  at  the  time  of  the  fuing  the  s.  c.  The 

habeas  corpus,  becaufe  the  proceedings  are  here  ie  .novo,  and  the  ^idincdto 

cdUrt  takes  no  notjce  of  what  was  precedent  to  the  habeas  cor-  givcjudg- 

pus;  but  upon  motion,  on  the  return,  of  the  •habeas  *corpus,  the  '"fntforthc 

court  ivill  grant  a  procedendo  ;  for  thouglj  this  be  a  writ  of  right,  ^u i*^^^. 

yet  where  it  is  to  abate  a  rightful  fuit,  the  *  court  may  rcfufc  it,  and  du'gence  for 

the  bail  below,  to  this  fuit,  which  by'this  contrivance  he  is  oufted  «^c  equity 

of^  atid  portibly  by  the,  fame  means  of  the  debt.     G.  Hift.  of  hwasadV* 

C.  B.  108.  ,  journedto 

•  ♦  .  HilL  term 

next— I  Salk.  8.  pi.  ao.  Mich.  6  Aon*  B.  R.  HetHri|igton'  ▼.  Reynolds,  S*  C.  ruled  ac. 
fordingly.  ,     # 

(T.  3)     AdionSj^&c.  by  Baron  and  Feme  dc  FaSo^ 
or  one  of  them,  in  refpe^  of  the  other. 


I,   J  T  was  faid  and  held,  that  ///  cui  in  vita, 
^  kr^ught  of  thi'feni^swji^  poffeffon^  it  is 


or  othev  aBion  to  be 
no  plea  to  fay,  m  un-^ 


$3  3acon  anH  iTemt. 

fue^  acc0up/e,  be.  and  he  /Iiall  demand  fimul  cum  viro  fuo^  who  it  • 
her  baron  in  fad,  and  in  pofleflioti.   TheL  Dig.  up.  lib.  x  i*  cap. 
2.  f.  II.  ci^s  Mich.  50  £•  3.  19. 

2.  Where  the  ftatute  of  6  )2.  2.  r^/,  6«  is  «i;£rr/  a  woman  it 
ravj/hedi  the  bu/hand^  is^c.  of  fuch  nvoman  Jhall  have  the  fuit^  &c. 
this  is  ftrid,  and  {^M  be  intended  the  baron  in  *poJfeJJiony  though 
there  he  good  cauje  of  divorce  :  for  he  is  her  htub^nd  till  divorce  be 
had.     Br.  Parliament,  pi.  89.  cites  11  H.  4!  14.       ^ 

3.  Contra  where  the  tnarriage  is  void,  for  there  he  is  not  her  huf- 
band,  and  therefore  there  ne  \inques  accouple  in  lawful  matrimony 
is  ng  plea  by  the  beft  opinion.     Ibid.     ^ 

4*  Contra  in  appeal  by  feme  df  the  death  of  her  hu/band^  or  in  dote 
petitOy  for  thofe  |re  by  tlv:  con^fnon  law^     Ibid.^ 

(T.  4)    Of  Judgments  cohfeffed  by  or  to  Feme  Sold, 
who  marries  before  Entry  of  them. 

I.  TTT ARRANT  of  attorney  to  confefs  judgment  to  a  feme 
^^    fole,%who  married  before  judgment  eutered,  whether  it 
»  (ould  now  be  entered^  and  how^  w^s  the  queftion.     It  was  agreed  it 

could  not  be*  entered  fpr  the  hufband,  lor  that  is  beyond  the  au- 
thority given.  The  courfe  is  to  tnake  afiulavit  of  the  debts  not 
being  fatisfiedy  and  ftow  the  wife  could  not  make  fuch  affidavit  ^ 
for  *thc  money  might  have  been  paid  to  the  huiband,  nor  could 
the  hufband's  affidavit  fervCi  becau(e  it  might  have  been  paid 
to  the  Ytiit  before  marriage;  but  it  feems  the  point  may  be 
cleared  by  a  feveral  affidavit  of  each  in  his  time ;  and  Holt  faid  • 
^  tljey  had  better  enter  it  in  the*  wife's  name  as  feme  fole,  but  no- 
^  thing  waS  done.     12  M#d.  383.'  Fafdi.   12  W.  3.  Reynolds  v%  • 

Davis.  , 

1 93  3  *  (U)     Adions  againjl  Baron  and  Feme.    What  may 

be  againft  both. 


•See  tit.       C" 
Anions  (L) 


I.  |F  a  trovir  and com)erfon  of  goods  be  brought  againA  baron 
-*  and  feme,  in  wliith  it  is  fuppofid  that  they  found  the  goodsy 
and^ii^  ^'  ^^^  converted  them  to  their  oauf  uje ;  this  is  not  good,  for  prefently 
»otea  there,  by  the  converHon  ciF  the  fetne^  it  is  to  the  ufe  of  the  baroi^  and 
+  Cro.  J.  ♦  not  to  the  ufe  of  the  feme.  ^r.  8  Car.  B.  R.  between  *  Reames 
Berryv.^el  ^^^  HiyMPHRYs,  adjudged  io  arrcft  of.  judgment.  Intratur^ 
▼!•  itf  c«n.  Hill-  7  Car.  Rot.  1202.  and  then  was  cited  one  f  Neves's  case, 
fcacf.  «iU.   where  fuch  a  judgment  was  revcricd  in  camera  fcaccarii  for  this 

tfldjudr-      error,  J  . 

rocnt  in  fi.  R.  rcverfcd^  kut  fays  it  was  (heWn  that  this  judgment  in  B.  R.  pafled  fub  Alentio  after  ver- 
-di^  without  eyuptiofl.— Jo.  it.  pi.  !•  S.  C.  and  judgment  reverftd. — IPaim.  34.3.  Berry  v.  Nerisy 
S.  C.  and  judgment  rcvcf fed.    ■         Sec  tit.  Anions  (L)  pi.  7.  S.  C.  and  the  notes  there. 

'  If  fimt  cpvtrt  tmket  my  Jhtef  mid  e^tt  thtm^  or  other  goods  aod.conv«cts  them,  trwtr  lies  againft  the 

Varon  an<f  feme,  and  1  may  fuppofe  the  converfioo  in  the  feme  only,  via.  the  tort,  thou^  they  cannot 

•bring  trover,  apd  fuppofe  the  ccnvc'rfion  in  potb,  quod  fuit  copceniin  per  tot.  cur.  Yclv.  i66.  Mich. 

7  Jac.  B.R.  in  cafe  of  Draptrv.  Fuika.— —  Mar.  60.  pi*  94*  Mich.  15  Car.  in  cafe  of  HoJges 

ir.  $imp(on)  it  kms  Tiid  by  Jones  J.  ttot  there «ivv  be  a  coDveifion  by  the  wife  to  ha  own  ufe,  as  in 


r 


* 
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• 
diepniiclp«l  caie  there*  where  the  trovtr  was  of  harley,  \f  Jbe  lakes  it  into  hrtadpni  tatt  itherplfi 
«pd  Bramftoo  Cb>  !•  faid,  d)at  a  wife  has  a  capa^icy  to  take  to  her  owi>  ufe ;  for  there  mull  nccef- 
fartiy  be  a  propeny  in  her  before  the  huiband  can  take  by  gift  in  law,  and  therefore  as  to  this  poinC 
the  cafe  was  sdjoumed.-- Jo.  443.  pi.  4.  S*  C.  adjudged  for  the  piaintifi*.  '  The  laying  the  coa- 

rtxkom  ad  ufam  ipforum,  though  naughty.  Is  made  good  by  the  verdi£l.     Mar.  8  a.  pi.  134.  Pa&h« 
17  Car.  Anon.      *  - 

An  aAion  of  tro^fer  is  brought  agalnft  baron  and  feme,  for  d  converfion  during  the  coverture  by  the  wifem 
And  it  waa  faid  by  the  court,  that  it  was  yood  \  for  by  Jofles  J.  alchough  a  feme  covert  cannot  make  a 
contra^  for  goods,  nor  be  enlarged  fur  them,  yet  Hie  may  convert  them,  Sec.     Noy.  79.  Newman  ▼•* 
Cheney.*— Lat.  tz6.  Pafch.  2  Car.  S.  C,  WhitLo^kJ.  accorded.     Crew  Ch.  J.  fpokt  doubcfuUyy 
and  Doderidge  afTented.  ^ 

a.  Writ  of  trefpafs  lies  againft  baron  and  feme*    Thcl,  Dig,  45, 
lib.  5.  cap.  4.  f.  9.  cites  Hill.  \^  15.3^  BriefiSyo. 

3.  Writ  of  mefiie  againft  baron    and  feme^  fuppoftng  tha%  the 

plaintiff'  held  of  them  in  right  of  his  ftftty  ^nd  fo  fuppofing  the  baron 

and  feme  to  be  mpfnes^  and  not  the  feme^  &c.  and  held  good.     Thcl. 

Dig.  116.  lib.  10.  .cap.  26.  f.  17.  cites  Mich.  I3*R  3.  Bricf.642. 

&  13  R.  2.  ^         ^ 

4.  A  v>irit  upon  the  ftatute  of  labourers  was  maintained  againit  -  xiiei.Dtf* 
the  baron  and  feme,  upon  retahier  of  a  fervant  made  by  the  baron  and  x  16.  lib.  lo* 

feme.    Thel.  Dig.  45.   lib.  5.  'cap.  4^  f.  15^  cites  Pafch.  ap  E.  ^''^^'^'^> 
3-35-        •  .         .    ,       .  *  .     '  '      «^'««  • 

5.  A  man  (hall  not  have  aCtion  of  detit  againft  tbe  baron  and   . 
feme,  upon  contraB  made  by  thetn*     Thel.  pig.  45.  Kb.  5.  cap.  4. 

'f.  12.  cites  Hill.  ^/^  £.  3.  Brief  923.  &  Pafch.  2  H.  4.  19,         ,     . 

6.  Detinue  of  10  L  of  flax^againfl  baron  an<tfeme^  and  counted  of  " 
bailment  to  both  to  rebail,  &c.  to  the  damage  of  five  marks^  and  be- 
caufe  it  is  the  detinue  of  th&  baron  only,  therefore  the  writ  was 

*  abated.    Br.  Detinue  de  Biens,  pi.  22.  cites  38  £•  3^.  i. 

'7.  Writ  of  detinue  does  not  lie  upon  a  bailment  made  to  the  baratt  ^«*^heie 
ahdfeme.     Thcl.  •  Dig.  45.  lib.  5.  cap.' 4.  f.  10.  cites-HUL  ^38  '^w!^ 
£.  3  •  I  •  ^'ft  ^Mf 

.  *  anil  the  ccm* 

i«f  to  tbe  b^ndi  of  tbe  feme  as  executrix^  tbe  writ  ougHt  to  be  brought  againft  her  and  her  fccond  baroft 
jointly.   *ThcI.  Dig.  45.  lib.  5.  cap.  4.  f.  10.. cites  Trin.  39  £.  3.  %z, 

'  w  *  . 

«  8.  It  was  held,  that  writ  of  confpiraey  does  not  he  againft  baron  Nor  againft 
and  feme  and  a  third  perfoft^  fuppofing  that  ^they  confpired,  &c.  )^^  ^^ 
Thcl.  *Dig.  116.  lib.  10.  cap.  26.  f.  13.  cites  Hill.  38  E.  3.  3.  Dig!'45. 
'but  fays  that  Morris  durft  not  demur  thereupon.    Pafch.  49  £.  hb.  s-  cap. 

^  If  writings  arc  bailed* to  a  feme  fole^  ztiA.  fhe  takes  baron,  the  ^t'qa  1 
a£kion  is  well  brought  againft  bofh,  and  (hall  not  be  compelled  to  ^ 

bring  it  againft  the  baron  alone.     Br.  Charters  xle  Terre,  pi.  38. 

cites  39  £•  3-  1 7-  ,  • 

10.  It  was  adjudged  that  writ  of  covenant  does  not  lie  againft 
baron  and  feme,  upon  covenant  made  by  then^  by  deed  indented*  TheU- 
Dig.  45.  lib.  5*  cap.  4.  f.  18.  cites  Mich.  45  £.  3.  1 1. 

11.  A  man  {hall  not  have  adiion  upon  obligation  made  by  them  * 
tvw.     TheL  Dig.  45.  lib.  5.  cap.  4.  f.  12.  cite^  Hill.  8  R.  2. 

Brief  930.  and  Hill.  43  £.  3.  .10, 

12.  Writ  of  detinue  docs  not  lie  againft  *baron  and  feme,  upon 
coming  to  their  poffeffion  by  trover,     Tl^elf  Dig.  45.  lib.  5.  cap,  4« 

C  10.  cites  |di^.  13  R.  2.  Brief  644^. 

•     13,  If 


4     ' 

» 


94  25aixin  ano  jFetne. 

• 

13.  If  a  man  recovers  by  ajfife  againft  a  feme  foky  and  ifter  Jbe 
lakes  baroftf  he  fh'all  not  have  redijjelfm  againft  the  baron  and  feme. 
Thel.  Dig.  45.  lib.  5.  cap.  4.  f.  22.  cites  Mich.  9  H.  4. 5, 

14.  Writ  of  trejpafs  done  by  ^ke  feme  before  the  marriage^  and 
writ  of  account  of  recetp%made  by  her  before  the  marriage^  lies  againft 
the  baron  and  feme.  Thel.  £)ig.45«  lib.  5.  cap.  4.  f.  24-  cites 
Mich.  4  E.  4.  26. 

15.  Debt  lies  of  tlie  rent  upon  a  teafe  made  to  the  baron  an^  feme^ 
*     and  liey againft  both ;  fo  of  wafte ;  lor  flie  cannot  waive  the  leafe 

during  the  lifc^of  her  baron.     Br.  Dette,  pi.  217.  cites  17  E.  * 

4-  7-  '       .    "^  ^ 

J-  x^.  Debt  againft  huft)and  and  wife  for  3I.  i8s.  and  counted 

S.  C.  juig-  for  '^c^s/upon  a  contraB  of'  t^^ewfeditm  foloy  and  for  39/.  more  upon 
aoent  was  an  inftmul  computajfet  with  the  huft)and.  Upon  nil  debet  it  was 
^J^^l^  found  for  the  plaintiff,  but  judgment  was  ftaycd.  Hob.  1 84.  pi. 
ftailnotbe     221.  Rcvel  V.  Gray.  ^        • 

Ibedfortbe     *  1 7.  In  cafe  fcr  ^or<// brought  againft  huft>and  and  ^ wife  5  the 
j^ad^*^     }^y  fo^^t^^^^^  hujband  guilty y  .atid  the  wfe  hot.  .  The  court  held 
the  declaration  ill ;  /or  this  ca\^nof  be  a  j'oir\^  fpeaking  by  huf- 
band  and  wife,  and  therefore  they  ought  not  to  be  joined  in  thia 
,    a£bioR  ;  and^here  ougkt  to  be  feveral  judgments  and  damages  if 
your  Recover,  viz.  one  againft  the  hufband,  and  anothfer  againft  the 
.     ♦wife  \  but  here  it  is  helpOd  ty  the  verdift,  and  the  judgment  in  * 
•  effe£t  is  but  againft  one  of  the  defendants,  and  fo  judgment  was    ' 
given  for  the  plaintiff.     Sty.  349.  Mict.  1652.  B.  R.  Bur<iiard 
V.  Orchard.  '  * 

•    1 8.  Cj/t  was  brought  againft.  hufl>and  and  ^ife,  for  retaining  a  * 
feroani  who  departed  without  licence.     At  the  end  of  the  cafe  is  a 
♦       nota,  that  no  notice  was  ti^ken   (the  judgment  beijig  given  upQO. 
other  matter)  that  the  aftion  was  brought  againft  the  baron  and 
ferae,  and  feme  "covert  qmnot  make  a  retainer  or  contraft;  but 
fays, that  perhaps  the  receiving  and  keeping  him  ivithqut  dny  oontraEt 
'    *is  a  trefpafs,  whereof  a  feme  covert  may  be  iguilty,  fut^cient  to 
maintain  this*a<5ion  againft  her.     2  Lev.  63.  Trin.  24  Car*  2, 
B*  R  Fawect  -v:  Beaver. 
,3Kck  6o«.        19.  In  debt  on  bond  agaiiifl  baron  and  feme  exegutors;  the  plain-    " 
fl.43.H«)ny  tiff  counted  of  a  devq/lavit  hy  them,  but  adjudged  againft  the  plain-,* 
s!  C^i^  ,  tiff;  becaufe  a  feme  covert  cannot  wafte  during  the  coverture, 
•r^«d  that    though  the  wafting  of  the  baton  (hall  charge  her  if  (he  furvives. 
famiexe-      ^  j^y^  y^-    Xrin,  27  Car,  2.  B.  R.  Horfey  v,  DanieL 

cucnxisnot  ■  ,  *       ' 

chargeable  for  wafte  by  baron  «nd  fenfi«.—Cro.  C.  519.  pi.  20.  Mich.  14  Car.  B.  R.  in  ca/e 
of  ^ouofon  V.  Bourn,  it  wa&  hcld^  that  if  a  man  marries  a  feme  executrix,  suid  wA(le&th«  goods,  i(  is 
» devallavit  in  ihe  wife.  •  .  t  ' 


20.  Trefpnfs  againft  hun)and  and  wife.    Upon  not  guilty  plead-   ' 
cd,  verdift  for  the  plaintiff.    .It  was  moved  in  arreft,  that  the  wife  ** 
[  95  ]     could  not  be  charged  for  the  trefpafs  of  the  hufl>and,  no  more  than* 
they  can  be  charged  for  the  convcrfion  of  goods  ad  ufum  ipforum^* 
,  but  the  court  over-ruled  the  exception.     Ld#  Raym.  Rep.  443. 
Pafch-  n  W.  3.  White  v.Eldridge. 

•        •  2j.  Oovcnai/t 


25aTon  ouu  iFcme.  gy 

•  4 

11*  Cthemini  iuas  brought  againil  baron  and  feme  on  a  leapt  ia 
the  ft'ffu  dum  fola^  wherein  fhc  covenanted  to  plant  20  oaks  every 
year  during  the  ttrm  on  the  premifes.  It  was  objected,  that  the 
wife  ought  not  to  be  joined  in  the  aftion  for  breach  fince  the  co-  * 
Tcrturc ;  fed  non  allocatur ;  and  judgment  pro  quer*,  and  if  the 
wife  had  ajjigmi  dumfoloy  the  aftion  would  lie  againft  both  jointly. 
6  Mod.  239.  Mich.  3  Ann*  B.  R.  Anon.  « 


[X]     {Adibns.]      What    ought    [to    te    brought 

againft.  both.]  .    \ 

•  *  • 

[i.     T^EBT  for  rent  upcn  a  hrfe  for  years  nwde  to  laran  and  fetre  %  g,,  g,,^ 

•*-^  ought  to  be  brought  aj^alnft  both.     *  17  Ed.  4.  '/.  2  H.  and  Feme, 
4.  19.   b.     Dubitatur,  whether  it  may  be  biroiight  againil  the  P^-^i.citei 

fi  *  3.  C.  per 

^•l^e.J  •  cur.  tnd/f 

S.  P.  Br.  I?2ron  and  Frtnc,  pi.  ft9.  cite^j  H.  4.  i.  per  Thim.  for  ftc  may  agree  after  the  death  of 
)»cr  Iniihand;  but  Haok.  comra;  for  it  the  pja:nti(;'  recovers,  and  .the  baroo  dies,  execution  fhall  be  of 
the  ^Lods  of  the  feme ;  or  it  may  be,  th  :t  the  term  ih.*ii  be  ^pircd  in  the  Jifc  of  the  baron,  or  that  tbe 
feme  will  icfuft  ait.T  the  death  of  her  huftanri, 

in  debt  farArreara^.itf  a  U.fe  far  tern  of  yeiffs,  thf  phint'i^  Jupp  ftd^  that  bt  leafed  to  tbe  dtfcndanf 
y^AiUx  cf  hird*     Th^  difoidjnt  Jaid,  as  to  4.  cc-n  he  d:d  r.u  itiijf,  and  at  to  tbtrtji^  that  tb<  p/airtrf 
IfttUd  tiHtn  to  tb*  defiudantf  and  :o'iis  f.h'.c^  ini^  u  in  /:...'  :.fc  rot  nmr.  </,  ^'C.     JuJgmctt  of  the  wiit. 
But  the  opinion  of  the  cOurt  was,  that  it  was  not  a  eoj^d  way  to  plead  fa  j  for  he  ou^bt  to  acknmvledre 
Uelfofe  of  10  acrtitf,  k'tm  avd  to  bis  fen:eyV.'\r\\  an  oihue  hoc  that  be  Imji-d  tbe  i^airii  modo  6f  furma 
ice.     The!.  Dig.  172.  lib.  11.  cjp.  41.   f.  24.  ciie*  Hill.   17  E.  4.  7.  , 

Avoi^iy  beiauje  W*  5.  beJd  certain  hirtd,  out  f.f  ivhich,  &C.  vf  one  y.  B»  at  of  bis  maror  of  F.  If 
bttragcy  fcahy,  and  fJcuagCj  vir.  fomi;ch,  &c,  and  ccri'eytd  the  fr'^'.i.ry  of  tbe /aid  J,  B.totbede^ 
frdant^  and  jhtvoed  tvWy  and  CK-v-yed  <l  •  tenc^vy  to  thr  platrt'ff  ty  fjue  ejfate^  and  for  homage  of  the 
plaintiff  he  avowed,  &C.  The  pla'wjf  faidy  tf  at  at  tke  tifve  (f  tte  dijifepy  nor  ever  after y  be  bad  m- 
"  thing  h  tie  lardy  unlefi  jcirttly  tJniib  h ,  bil  fewe  cf  the  f.jfment  «f  fV.  >'.  to  ibem  tuid  to  tbcir  heirs 
KvLkb  f .  huli'vey  and  Jo  the  ►viwj?  cu^bt  to  i:az'c  ie.n  upcn  hoth.  Judgment  of  the  avowry  j  by  which 
Catelby  avcwed  upon  the  baron  .:nj  feme.  Br.  Avowry,  pi.  96.  circs  7  E.  4.  27.  '  Thil.  Die. 
45.  lib.  5*  cap.  4.  f.  14.  cites  Trin.  26  E«  3.  64.  ^\hete  it  is  fald,  that  for  arrears pf  r«nt  refervcd 
on  a  leafe  for  ^^»x^  made  Co  bat£>n  ai;d  feme,  writ  of  debt  may  be  brought  againft  the- baron  alone  and 
,  aUb  againil  both.  * 

[2.  But  43  Ed.  3. 1 1^  b.  is,  that  it  lies  againft  both  ;  b^catife  His  ^  8r.  bebt, 

fcr  the  belief  t  of  tbe  feme,  and  fo  f  3  H.  4.  i .]  '•  |'-  ^55-  "tei 

•  Br.  Baron  and  Feme,  pi.  29.  ciies  S.  C  but  tfaereafon  is^t  given  tbeici. 

[3.  The  fame\2w  where  it  is  brought  up(;n  a  leafe  for  life  made  Br.Dcbt,pL 
to  them,  the  adion  fhall  be  brought  againft  both.     3.  H.  4.  i,]        55*^^citct 

Br.  Baron  and  Feme,  ph  29.  £ites  S.  C.  but  fays  nothing  as  to  the  kale  iox  life* 

4.  In 'writ  of  doaver  brought  againft  guardian  in  chivalr^^  the  ^oi  writ  of 
deftttidant  vouched  to  warranty,  and  the  vouchee  came  and  fatd^  dowerwat 
that  he  had  nothing  in  the  noard  utilefs  by  reafon  of  his  feme  not  namedj  g<ii^^rought 
&c.  and  demanded  judgment  of  the  voucher,  yet  the  voucher  was  H^infttht 
adjudeed  good.     Thel.  Dig.  44.' lib;  c.  cap.  4.  f.  4,  cites. ^lo  ^^'^"^^^^ 
E.;i.  Voucher  299.  ^.     F^        4.      -3     «,w.^ 

nothing  in 
tbi  wtnJ  but  otih  m  jrint  efittt  with  bit  fiiuu     TheU  Dig.  45,  lib.  5.  cap.  4.  f.  5,  cites  Mich,  a  ^ 


4 
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9^  IBaron  anU  ifeine.  .  ' 

tFrit  cf  Jeroer  nmj  ht  agimil  the  baron  alone  who  hai  the  wird  in  jure  oxorit .    Br.  Voncher,  tiL 

143.  cites  48  E.  3.  »o. Br.  Baron  and  Feme,  pi.  26.  cites  S.  C.  [but  mifptuited  30.  in  Ae 

Iirgc  edition]  and  S.  P.  for  there  voucher  does  not  lie. S.  P.  Br.  Baron  and  Feme,  pi.  12.  cites 

47  E.  3.  9.     ,        4 

^^'*  ^'  ^'^*  °^  ^"^^^  forniam  feoffafhenti  ^brought  aga'tnfi  the  barm 
^>W,'  ^^!^^  '^^  ^^  mthing  in  4he  jeigniory  unltfs  ivith  his  femcy  was 
ibatonewat  abated.    Thcl.  Dig.  45.  lib.  5.  cap.  4.  f.  7.  cites  Trin.  31  £.  i» 

the  ujiof  D.  ftme  pf  A.  mnd  tUt  be  te^tte  profits  jft  right  tf  bis  feme,  mt  nmnti,  &c.  and  held  n» 
plea,  per  Brian.  Thel.  Dig.  45.  li^.  5.  cap.  4.  f.  26.  cites  HUI.  3  H.  7.  1.  and  (ays,  fee  the  fame 
jear^  fol.  13.  and  qucic.  ^ 

(J.  Where  one  is  guardian  in  focage  in  right  of  his  feme ^  the  nurii 
of  account  for  the  time  before  the  marriage  (hall  be'brought  againft 
•the  baron  and  feme,  and  after  the  marriage  againft  the  baron  alone 
Thel.  Dig.  45.  lib.  5.  cap.  4.  f.  11.  cites  8  E.  2.  Wn'  Kane* 
Brief  847. 

7.  Writ  of  quare  impeiit  majr  he  maintained  againft  the  baron 
alone,  notwithftanding  that  he  claims  the  advowfon  in  right  of 
bis  feme.     Thel.  Dig.  45.  lib.  5.  cap.  4.  f.  13.  cites  it  as  the  opi- 
nion of  Hill.  7  £.3.-502. 
•  f*  ^id         ^*  ^"^  ^^  -^^^  admolendinum  is  abateable  for  jointcnancy  with 
Je"(pe»a-     **"  *^™^»  "®^  named  ex  parte  *  tenentis.     Thel.  Dig.  45.  lib.  5. 
to«.) <ap.  4.  f.  8.  cites  Hill.  13  E.  3.  Jointenancy  13. 

Fitzh.  Join* 

knancy,  pi.  13.  S.  C.  is  that  the  tenant  pleaded  jointcnancy  with  his  feme,  &c.  and  the  plantUT 

maintained  thafhe  was  fole  tenant,  and  thf  others  c  contra. In  the  like  adion  the  baron  and 

ftmt  joined.  Hob.  x89.  pi.  233.  but  at  the  end  of  the  cafe  is  a  nota,  that  there  was  no  mention  ttisc 
the  adion  was  brought  by  the  huiband  and  wife  hoth,  being  only  to  recover  damages. 

»  •  • 

In  rmfi.  9.  Where  the  farpw  has  the  ward  <f  the  body  in  right  of  his  feme, 

Z^^%nd  ^^^  ^^  ^^^^  brought  againft  the  baron,  without  naming  the  feme, 

eieament  ef  tt^^W  abate.    Thcl.  Dig.  45.  lib.  5.  cap.  4.  f.  27.  cites  Trin.  14 

w^rdh  E.  3.  Brief  270. 

guardian  in  **      •  '  ^ 

Jorage,  it  is  no  plea  for  the  defendant  to  fay,  that  he  has  nothins  but  only  in  right  of  his  feme,  not 

named.     Thel.  Dig.  4S*  Hb.  5*  cap.  4.  f.  25.  cites  Hill.  26%.  3.  65.   Gatd.  159. 

'The  bttonf  alone,  without  the  ftaot  nuy  have  writ  of  rawjhmaitof  ^ard\  but  in  f  a^ioa  againft 
them,  writ  of  ward  fliallbe  againft  both,  by  reajcnef  the  voucher,     Sr.  Baron  and  Feme,  pi.  26.  cites 

48  E.  3.  30.  [20.] Br.  Voucher,  pi.  143.  cites  48  E.  3.  20.  Sc  S.  P.  becaufe  the  defendant  in 

writ  of  ward  maf  vooch  hia  grantor.  ^ 

Ejeament  0/  ward  may  lie  againil  the  ba^  alone  who  has  the  ward  in  right  of  his  feme,  without 
aaming  his  feme.     Thel.  Dig.  45.  9ib.  5.  cap.  4.  f.  20.  pites  Trjn.  48  £.  3.  20.  ' 

Adjudged  in  v^riff  ward  brought  agmnjt  baron  alone,  Mich,  a  E.  3.  42.  and  fo  agrees  Mich.  1  % 
1,  3.  37.  that  jWirrf«j«ijr  with  bh  ftme  is  a  good  plea  in  abatement  of  writ  of  ward  j  and  fo  agree* 
Trin.  14  E.  3.  Brief  279.  and  48  £.  3.  4o.  But  the  contrary  is  adjudged  in  raviihment  of  ward,  26 
£.  3.  65.  by  guardian  in  focjge.    ,Thel.  Dig.  45.  lib.  5.  cap.  4.  £.6. 

f  S.  P.  fir.  Ba^  and  Feme,  pi.  22.  cites  47  £•  3*  9.  »     / 

IWd.  cites  10.  A  writ  of  debt  for  arrearages  of  rent-charge  was  mamtaincd 
3?'m!*^*  againft  the  baron,  he  being  tenant  of,  the  land  charged  in  right 
Mich.'  3  H.  of*  his  feme,  without  naming Jiis  feme,  viz.  for  the  arrearages  in^ 
4-  »•  l^  curred  after  the  coverture  \  but  eth^rwife  it  ihould  be  for  me  v- 
J^Lftboth.  rearagcs  before  the  mfrriage.  Thel.  Dig.  45.  Ub.  5.  cap.4.^C 
Hill.  17  E.    14.  cites  Trin.  26£.  3.  64. 

4-  7-  1 1.  In  qffife  it  was  found  that  the  haron  and  feme  entered  clai^k- 

ing  04  the  right  of  the  feme,  and  that  the  feme  had  not  any  righf^  n«f 

.     ^  anj 


• 
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mnj  of  her  dn^ors,  yet  the  writ  was  abated  by  tbe  not  namifig  of 
therane.    Thd.  Dig.  45.  lib.  5.  cap.  4.  f.  17.  cites  35  AfT.  5. 

*  1 2.  If  a  man  iaili  goods  to  afeme/^ie,  and  (he  take/ baron  j  ^^on  Pf  *°^' ^^ 
of  detinue  lies  againft  both ;  q.uod  nota.     Br.  Baron  and  Fenac^  jr^g  ,/^^'. 

pi.  5<$.  Cite$  39  £•  3  •  I  ?•  per  cur,  ^  Hver  to  ber 

ianuy  wJbJeb 

f>e  doeiy  the  action  (ball  be  againft  the  baron  only.    JBr>  Bailment^  pi.  to.  cites  2  H.  4.  ii* la 

cafe  of  detainer  by  the  feme,  the  action  ihall  be  againft  the  baron  \  per  car.  obiter.     Lc..3i2.  pL433« 
Tfin*  3a  £lu(.  C.  B»  .  • 

13.  In  recordarc  the. defendant  ov^wfi/ w^(?»  the  laroriy  in. right 
aJ  A»  his  wife y  hecatije  land  ivas  given  in  tail ^  rendering  20 L  rent^ 
^•^nd  conveyed  tl^e  land  to  A.  feme  of  the  plaintiffs  and  for  the  rent 

avowed  tipon  the  baron  only^  and  he  prayed  aid  of  the  femey  and  had  it* 
They  came  and  pleaded  in  abatement  of  tlie  avowry,  becaufc  it 
was  not  made  upon  the  feme,  and  becaufe  he  had  aid  of  her  be- 
fore, therefore  he  was  oufted  of  it,  and  the  feme  was  oufted  alfo, 
though  (he  did  not  come  till  now ;  quod  nota.  Brooke  fays,  quod 
miror  !  For  it  feems  that  the  avowry  is  erroneous  by  matter  ap- 
parent, which  is  caufe  6f  repleader,  or  to  teive  writ  of  error  at  ^  • 
this  day.  But  fee  that  after  iffue  hady  the  bvowry  for  homage  may 
be  made  upon  the  baron  only ;  but  here  is  no  n^ention  of  any  iflue*  Br. 
Avowry,  pi.  74.  cites  39  E.  3.  15. 

14.  If  a  man  is  bound  in  a  fiatute^merchant  to  baron. and  feme y  Br.  Auatta 
or  to  a  feme  alon^,  who  takes  baron,, and  the  baron  releafes  all  ac^  Querela, 
tions  and  executions,  audita  querela  upon  execution  fued  by  the  s.C.lH 
baron  and  feme,  fhall  not  be  fued  againft  tlie  baron  and  feme,  Br.  Baroii 
but  againft  the  baron  only.     Br.  Joinder  in  Aciion,  pi.  92.  cites  !f^^/5f^^ 

48  E-  3. 12.  '  s.*c!'-!!!r 

Br.  Br'ie/; 
pi.  80.  cites  S.  C« 

« 

15.  If  a  man  marries  a  feme  ivho  is  in  dchty  the  vrxit  of  debt  fliall  Kek.  28 1. 
be  brought  againft  both.^  Thcl.  Dig.  45.  lib.  5.  cap.  4.  f.   r9.  p^^^/  ^. 

cites  Mich.  49  £.2-25.  *  Car.i.B.R. 

Robinfon 
V.  Hardyt  S.  P.  ruled  accordingly.— —Ibid.  440.  pi.  32.  Hill.  14  &  15  Car.  i.  B.  R.    Hardy  vi 
RobinXoay  S.  C.  Sc  S.  P.  held  accordingly,  and  cites  ^7  AfT.  11. 

A  frme  joU  is  inJebtid  and  marries  )  (he  and  her  bulband  (hall  both  be  fued  for  ller  debts,  living  the 
wife;  but  if  (he  die^,  the  hulbmd  iholl  not  be  charged  with  her  debts  afterwards,  unlefs  judgment  was 
hj4  agaiail  htili  and  his  wife  during  the  coverture  3  for  then  he  ihall  be  charged  by  f*ich  recovery  after 
her  death.     F.  K.  B.  120  (F).  .  « 

Indebitatus  '/or  money  due  Jrom  tbevtife  dum  fola^  \vas  brought  againft  the  i}aron  only,  and  therefore 
jadgment  was  (Hid  ;  and  after,  by  prayer  of  the  plaintiflT,  reverfed  for  cxpeditioa.  Keb.  440.  pi.  32* 
HiU.  24  &  15  Car.  a.  B.  R.  Hardy  v.  Robinfon.  » 

x6.  Trefpafs  for  not  repairing  of  certain  banisy  by  reafon  bi  cer-  Thd.  Dig, 
tain  land  which  the  defendant  has  in  D.  &c.  bp  which  the  land  of  J^*  *'*»'^5- 
the  plaint^  was  furrounded ;  and  becaufe  the  defendant  had  nothing  %il  cites* 
in  the  landy  by  whichy  &c.  btU  in  right  of  his  wife  not  named,  the  S*  C.--— 
writ  was  abated;  for  they  ought  to  have  been  joined,  &c.  Br.  ui^Aftl^ 
$aron  and  Feme^  pi.  32.  cites  7  H*  4*  3 1«  pi-  ^3-  citet 

S.C. — 
Br«  KOCvfOi  fiir  Ic  Cafe,  pi.  36.  cites  S.  C. 

17.  IlJ 


97 1  iBacon  dnD  s^tmt 

•        * 

iy.  in  detinue  of  charters  by  one,  if  it  appears  by  the  count  tW 
tnt  of  the  charters  concerns  the  inheHtance  of  his  femcy  who  is  not 
nam^d,  the  ^fr^it  fliall  not  ab|ite,  but  only  for  this  charter,  by  the 
opinion  of  the  court.  Quxre  \  far  this  exception  goes  only  to 
the  writ ;  J)ut  if  it  had  been  to  the  adlion,  it  had  been  clear. 
Thel.  Dig.  238.  lib.  x6.  cap.  10.  f.  50.  cites  Pafch.  38  H. 
6.  29. 

18.  If  a  feme  file  e^eifes  mcj  and  makes  a  feoffment  to  her  ufe  and 
tales  barony  I  (hall  have  affife  againft  both,  as  parnour  in  jure 
uxoris.  Br.  Parnour,  pi.  22.  cites  4  E.  4.*  17. 


S9  if  Btron 
•ad  feme 
make  d'tf- 
Jeifin  and 
feoffwunt»to 

their  ufe,  aiBfe  Ues  againft  both,  and  the  parnancy  Is  in  both  in  jure  uxoris.     Br.  Pamor  de  Profits,  pi. 
%%,  cites  4  £.4.  17.        ' 

.C98] 

So  if  zfeme 
lejfeefor 
iTfe  takes 
taroHj  and 


19.  Where  a  leafe  for  years  is  made  to  baron  and  feme ^  referving 
renty  the  writ  of  wafie  fliall  be  brought  againft  both.  Thel.  Dig. 
45.  lib.  5.  cap.  4.  'f.  23.  cites  Hill.   17  E.  4.  7.    . 

after  lejj'ur 

€enfirmu  the  tfiate  of  tke  baron  to  bave'/or  bit  hfe^  by  which  the  baron  haTs  a  reverfion  for  life,  yet  if  ^afie 
be  commicted  after,  the  a^ion  lies  a^aioil  baron  and  feine>  and  this  reverfibtt  is  not  any  iropedimcoi. 
jjE.  3.  68.  b. 

• 

20*  In  every  writ  where  inheritance  or  franktenement  is  f'*^ 
mandedy  and  aifo  nvhere  fcjfm  of  inheritance  is  to  be  reiovertdy  if  ii.^ 
baron  be  feifed  thereof  in  rif^ht  of  his  feme^  or  jointly  with  bis  feme^ 
by  purchafi  made  before  marriflge  or  afterwards^  the  writ  ought  «/- 
Hvays  to  be  brought  againfl  bath  jointly •  Thel.  Dig.  44.  lib.  5.  cap. 
4.  f.  I. 


AiAfo  it 
AaU  be  1/ 
tbe  baron 
and  femtf 
before  tbe 
montage, 
be  co-beirs 
and  par- 


toners. 


f  an  it  ton  6e  not  made  befofetbf  marriage,     Thel.  Dig.  44.  lib.  5.  cap.  4.  f.  i. 
And  it  is  Jo  alfo  if  tbe  lard  defcend  to  them  in  parcenary  after  tbe  marriage.     Ibid. 
'Mut  if  they  be  tenants  in  common  at  tbe  t'.me  of  tbe  marriage,  cr  if  tenancy  in  common  dtfcendi  to  tbem 
uftcr  the  marriage,  Tbeloall  makes  a  quaere  how  the  writ  fliaJl  be  brought ;  and  fays,  it  f'eem^  to  him, 
that  tne  writ  ought  to  be  againji  tbe  baron  alone  for  tbe  moiety ,  and  amtber  againft  tbe  baron  and  feme  for 
tht  ether  moiety,    Thel.  Dig.  44.  lib.  5%  cap.  4.  f.  2. 

2 1 .  .Debt  againft  baron  and  feme,  upon  a  contraB  for  ftlhs  bought 
of  the  plaintiff  by  the  feme  for  her  own  wearing^  and  for  the  money 
which  the  feme  agreed  to  pay  for  the  .fame  the  a£^ion  was  brought. 
Three  juftices  held,  that  fuch  contrad  during  coverture  would 
not  bind  thehuft3and  \  but  admitting  it  would,  yet  the  feme  ought 
not  to  be  joined  in  the  writ.  4Le.  42.  pi.  113.  Mich;  19  Eliz. 
C,  B.  The  carl  of  Derby's  cafe. 

22.  A  leafe  was  made  to  try  a  title  of  a  houfe,  and  the  lejee  enters 
into  the  houfe,  arid  the  wife  of  the  faid  fornier  leffee  oufls  lum  and 
farms  4he  houfe ;  and  after  the  hufband  came  there,  yet  the  ejec- 
tione  firmas  was  brought  againft  the  hufband  only,  and  well.  Npy 
48.  Clements  v;  Caflye. 

23.  The  hit/band  being  feifed  of  a  houfe  in  right  of  his  wife  far 
her  l^e^  they  leafed  tjie  fame  to  the  defendant,  who  burned  the 
houie.  The  huft>and  brought  an  action  alone  againft  the  defend- 
ant for  \uafle  done  to  the  houfe  \  after  a  verdi£b,  it  was  moved 
that  he  could  not  maintain  this  a£^ion  alone,  becaufe  the  wrong 
w^s  done  to  the  eftate  which  he  I^d  in  right  of  his  wife,  and  it 

might 


•  • 


•  •  • 

might  (b  happen  that  no  loft  or  injury  mi^t  accrue  to  hmt  tot 
no  a£bion  might  be  brought  agaihft  him  by  the  leboi:  iii  the  life- 
time of  his  wife;  and  if  fo,  then  hii  is  not  chargeable,  and  it 
never  can  be  brought  againft  him  alone^  and  therefore  the  wife 
ought  to  be  joined  in  the  adlion,  but  the  court  doubted ;  and  ad^ 
jomatur.  Cro.  Eli2.  461,  (bis)  pL  12.  Palfch.  38  E*  B»  R.  Je- 
remy V.  Lowgar. 

24.  Trover  hy  (emCf  convfrfioh  ^y  hufband'and  Wife}  pet cun 
this  a£lion  founds  in  trefpafs,  and  {hall  be  brought  againft  both, 
and  not  againft  the  hufband  only.  Le.  3x2^  .pL  433*  Trin.  3^ 
£liz.  C  B.  Marih's  cafe. 

25.  A  femejole  being  proprietor  of  a  parfonage^  tnarned^  and  ihert  Noy.  13^. 
the  hu/band alone  brought  an  aBion  upon  the  Jlatute  2  Ed.  6.  for  treble  ^*^  7  }«• 
damages  againft  a  pariftiioner  for  taking  away  his  tithes  after  he  had  f^^i^^ 
fet  them  out.    Whether  the  hun>and  may  fue  alone  the  court  that  the 
would  advife ;  for  though  he  may  fue  aloite  for  perfonal  things,  ^*^"  ^^ 
yet  where  the  ftatute  faith  the  proprietor  (hall  have  the  aftion  for  lefeTofih* 
the  not  fetting  forth,  Sec.  the  hufband  is  hot  intended  to  be  the  parfonige, 
proprietor,  but  the  wife,  and  therefore  flic  ought  to  join.  2  Brownl.  ■"**  ^*?'J!* 
9.  Mich.  8  Jac.  Ford  v.  Pomeroy.  thmt  tfce 

haibind  and  wife  ought  to  have  joined  in  the  adicn,  becaufe  it  is  titit  far  a  tbhg  in  pojjejpon  ^  and  if  tlw 
liafl>and  dies,  the  wife  thaU  have  the  damages^  and  not  the  cxecntor  ofthe  baron. 

S.  P.  Where  the  baron  was  pofl*eired  in  right  of  hia  wife,  and  (he  being  joined  with  him  in  the  *  a^ion, 
it  was  obje^d  that  the  tithes  being  perfonal  chattels,  which  belonged  to  the  baron  only,  ihe  ought  not 
to  be  joined ;  fed  non  allocatur  \  for  the  feme  being  termor,  the  baron  Is  pofTefled  of  them  in  her  rights 
•od  the  aAion  it  given  to  the  proprietor  or  farmer,  Ac.  and  fo  tht  a^ion  is  well  brought  in  both  their 
smuea,  and  judgment  for  the  plaintiff;  and  afterwards  error  was  brooght,  and  affigned  in  the  point  of 
law,  and  the  judgment  was  affirmed.  Cro.  £.  6o8.  pi«  9.  &  613.  pi.  i.  Trin.  40  Elis.  B.  R.  Beadit 
V.  Sherman.  1 3  Rep.  47,  48.  S.  C.  held  accordingly.  ■'  Mo.  912.  pi.  ilSS.  S.  C*  and 

that  it  lies  for  the  baron  alone.  Jenk.  279.  pi.  2*  S.  C.  adjudged  and  affirmed  in  enor. «         ■ 

S«  C.  cited  2  Infl.  250..— 5.  P.  Arg.  2  Mod.  270. 

*  It  was  adjudged  per  cot.  cur.  (abfente  Richardfon^  that  where  bah>n  an9  feme  brought  debt  upoo  the 
ftatute  2  £•  6.  for  not  fetting  out  tithes,  whereof  tne  baron  and  feme  were  proprietors,  that  the  a^ioa 
weft  lay  |  bat  when  they  bring  other  adions  of  tS^es  fet  out  fifom  the  9  paroi,  being  tithes  arifing  from 
lands  ia  a  redory  which  appertains  to  them ;  the  feme  in  fuch  cafes  ou^ht  not  to  join  with  her  baron* 
Jo.  325.  pL  5.  Mich.  9  Car.  B.  R.  Aaon. 

•[993 

l5»  A  promife  13  made  by  baron  andfeme^  on  a  tonfideration  pdid 
to  ^^^^fi^  difcharge  of  an  annuity  payable  to  the  feme  during  her 
life.  Tht  wife  dies  \  an  a6tion  is  brought  againft  the  haron^  ailti 
counted  of  thcfe  promifes  by  the  hufl>and  and  wife,  and  fets  forth 
a  breach  \  it  was  moved  that  the  adion  lies  not,  for  that  the  pro>* 
mife  of  a  feme  covert  is  Toid ;  but  by  Ley  Ch.  J «  and  Doderidge» 
the  feme  being  dead  the  adion  lies,  and  the  naming  her  promife 
is  voidi  but  otherwife  if  flie  had  been  alive }  and  Ley  faid,  that 
if  demurrer  had  been  joined  upon  it,  it  had  been  ill,  but  not  tiow 
9fterverdi&.  Fahn.  312,313.  Mich*  12  Jac«  B«  R«  Rifleyv^ 
Stafford. 

27.  Cafe  for  negligent  keeping  the  fire^  by  Mrhich  the  houfe  of  the 
plaintiff*  was  burnt,  lies  only  againft  the  patrem  familiae,  and  tiot 
againft  the  wife  by  the  cuftom  of  the  realin.  See  A£tions  (B)  pi. 
7.  Mich..  I  Car.  Shelly  v.  Burt. 

28.  Cafe,  &c.  upon  an  infimul  coftiputaffet,  and  alfo  Upon  an 
indebitatus  afiumpfit  for  wares  bought  by  the  defendant  $  upon 
non  aflampfit  pleaded*  the  jury  found  that  the  wfs  dtfm  file  was 

Vot.  IV.  I  indibtii 


9i 


iBaron^anTJ  iFeine, 


tndiltetAo  the  plaihtlff^r  ivares  fold^  &c.  and  that  aftirhtr  mar* 

riage  fviih  the  defendant^  he  and  his  ivije  accompted  with  the  plaintiff 

for  the  money  ducy  and  upon  the  accompt  9/.  1 3/.  ^uas  found  due  to 

the  plaintiffs  %vhich  the  defendant  promifed  to  pay  i  in  arguing  this 

fpecial  vj^rdi£l)  it  wa$  infifted  for  the  plalntlfFj  that  the  debt  of  the 

wife  is  the  'debt  of  the  hufband,  and  he  is  to  be  charged  in  the 

debet  ^nd  detinet^  and  that  by  thi^  accompt  with  the  hufband^ 

he  has  made  his  proper  debt,  and  the  jury  having  found  an  ex- 

prefs  promife  of  the  hufband,  he  may  be  charged  alone  \  but  it 

was  anfwered,  that  the.  accompt  does  not  alter  the  nature  of  the  debt^ 

. .   hut'  only  reduces  it  to  a  cerfamtyy  and  that  this  verdiA  does  not  war- 

-  .  ,     rant  tne  fccond  promife,  which  was  for  wares  bought  by  the 

•       defehdanti  whereas  the  jury  find  they  were  bought  by  the  wife 

dum  fbia, .  and .  they    conclude   to   both  promifes,   fo   that   if 

either  of  them  be  not  made  good  by  the  verdi£l,  it  is  againft  the 

plaintiflTj  and  to  all  this  RoU  agreed,  and  judgment  was  given 

againfl;  the  plaintiff.     All.  72,  73.  Trin.  24  Car.  B.  R.    Drue 

y.  Thorn. 

The  aaifitt        29.  If  baron  be  feifed  of  land  in  right  of  his  wife,  charged 

Maiaft\iiq    ^^^^  *  rent-charge^  the  a£lion  for  the  rent  arrear  fliall  be  brought 

-as  terte.        againft  the  baron  only,  by  reafon  of  his  taking  the  profits,  for  the 

f*"*ft!^°*f  '^"^  *^  ^^  profits  of  the  land.  1 1  JMod.  169.  pi.  6..  Pafch.  7  Ann. 

the*e5ate**    ^*  ^'  '^^  ^^^^  ^^  Billingfworth  V.  Spearman. 

and  if  he  lets  the  land  out  again^  the  under  leiTee  is  chargeable  in  an  adion  for  hit  rent  charge.     Holt*a 
*Rep.  io6«  S.  C,  *         1  Salk.  397.  pi.  6.  S.  C»  (though  aufprintsd  at  7  W.  3.  inftead  of  7  Ana.) 
ki(  S.  P.  does  not  appear. 


1 100  J   (Y)     What  Things  a  Woman  may  make  good  af- 
F01.379.'      ^^^  ^^^  Death  of  her  Hufband,  and  how,  and  e 

.  fontra. 


tion,pi.  35!  C^"  jF  a>^  obligation  be  made  to  baron  and  feme,  the  feme  may  re^ 
€itss4H.  6.  "■■  fufe  it  after  the  death  of  her  hufbandm     4  H.  6.  6.  M,  5  Jac. 

I'  I*  ^*  ^  B.  adjudged,  and  by  fuch  waiver  this  is  made  an  obligation  to  the 

Cockain^and  baion  only.] 

that  the  ftmt  bringing  an  a£lioQ  of  debt  thereupon  as  execotrix  to  her  baron  Is  a  waiver,  hut  Brooke 
fays  quere— Fitzh.  Debt,  pi.  24.  cites  S.  C.  accordingly  by  Cockaln.  —-Br.  Baron  and  Feme, 
pi.  70.  citet  S.  C.  and  the  feme  may  waive  it. 

Br.  Rcfceit,  [2.  If  baton  and  feme  join  in  a  leafe  for  lifeoi  the  lands  of 

sx^&s.p!  the  feme  rendering  rent,  the  feme  may  make  it  good  hj- agreement 

..Fitah.Rel  after  the  death  of  her  hufband.     10  H.  6.  24.  b.  and  fiiall  have  thf 

fecit, pi.  61.  rent.! 

cites  S.  C.  -^ 

and  23  H.  6.  S.  P. 

Fit«h.  Ref-      [J.  The  fame  law,  if  they' join  in  a  leafe  for  years,     10  H.  fi. 

41c  S.  P.  accordingly.  ■■  nBr.  Rcfcclt,  pit  i^Ot  cisciS.  C.  butS.  P.  docs  not  appear. 

4.  Hu/band 


O&arott  anu  ifeme*  ic>o 

4%  ilujkand  and  nvife  nvere  tenants  in  /pedal  tailf  remainder  to  Pa^m«  '^^S*% 
71  S.  remainder  over.     The  hujhand  made  a  feoffmeht  to  ufes^  and  ^ordiogly'. 
eliedt  and  after  his  death  the  widovf  levied  a  pne.    Refolved  by  all 
the  jufticeS)  abfente  Ley  Chi  J.  that  here  was  a  difcontinuance 
made  by  the  baron,  and  that  the  fine  of  the  feme,  before  entry 
by  heir,  has  ftrengthened  the  difcontinuance,  fo  that  noW  fhe  can- 
not enter  to  be  remitted  ;  for  the  words  of  the  ftatute  of  •  H.  8'.  •  3a  H.  ?. 
ore,  that  the  fine,  &c.  of  the  baron,  fhall  not  be  any  difcontinu-  "p«8a-f«6. 
ance,  but  that  the  feme  may  enter  ;  yet  it  is  a  difcontinuance  till 
cntqr^  as  Doderidge  J.  faid.     a  Roll.  Rep.  311.  Pafch.  21  Jact 
B.  R.  Moor's  cafe. 


(Z)  For  what  things  created  during  the  Coverture^ 
the  Feme  fhall  be  charged  after  the  Death  of  her 
Hulband,  by  her  Agreement  or  Difagreement. 

£1.   TF  baron  and  feme  accept  a  fine  rendering  rent^  if  flie  agrees  • 
-■'   to  the  eftate  after  the  death  of  the  baron,  (he  ihiill  be 
charged  with  the  rent.     50  Ed.  3.  9.  b.] 

[2.  If  a  leaf e  for  years  be  made  to  harcn  and  feme  rendering  rent^  ^^^^^  f'^.^^' 
If  after  the  death  of  .the  baron  the  feme  agrees  to  the  Icalc,  debt  J^e^he  s^c. 
lies  againft  her  for  all  the  arrearages  incurred  in  the  life  of  the  baron,  f  Br.  Baron 
2  H.  4-  10.  b.  t  3  H.  4.  1. 1  ""'^  ^^'o^^' 

S«  C«  bat  S.  P.  docj  not  appear.— Br.  Debt,  pi.  55.  cites  S.  C.  but  S,  P.  does  not  fully  appear* 

C3.  But  after  the  death  of  the  hzxonjbe  may  dif agree  to  the  leafe*  Br.  Baron' 

aH.4. 19.  b.]  •  ;?^.!"!1^, 

^      y        J  pi.  29.  Cites 

3  H.  4. 1,  [and  which  U  part  of  the  S.  C]  that  after  the  death  of  her  huiband  (kt  may  agree  to  the 
Icaiie* 

[  lOI  ] 

4.  If  haron  aliens  the  land  of  his  feme^  and  dies,  and  the  feme  ac-  ^^.  ^»^on 
€epu  part  in  dower ^  this  is  a  good  bar  in  cui  in  vita.     Br.  Cui  in  rghToV  bli 
Vita,  pL  15,  cites  10  E.  3»  .  {tn>c,  and 

the  baron 
dtea,aod  the  aVunte  ajfifm  the  third  part  of  the  land  aliened  to  the  feme  in  dnver,  'without  deed,  fhe  it 
remitted^  and  not  barred  nor  concluded.     Contra  if  it  be  by  deed  or  by  record.     Br.  ibid,  citea  17 
Aff.  3.  ' 

5%  Of  all  refervatioftSy  &c.  depending  upon  the  land  leafed  to  haron  As  re- entry, 
esnd  feme  by  indenture^  there  the  feme  Ihall  be  bound  if  (he  agrees  J"**  \^^^l 
to  the  leafe.    Contrary  of  collateral  covenant  or  oTf ligation  in  the  fame  for  non-pay. 
indenture,  to  bind  them  in  a  fum  in  grofs,    -Br.  Coverture,  pi.  11.  ««"*>  w  * 
atte8  4cE.3.  11.  j^?^"°-  ^ 

^^        ^  mine  pccnae, 

^hlch  at  refetved  upon  the  leaie  \  bat  a  grant  td  diftrain  in  other  land»  or  a  covenant  chaining  the 
perfon,  and  uot  the  land  leafed,  as  to  ('blige  themfelvea  in  20 1.  for  non-payment  of  the  rent,  or  to 
give  foch  faiety  ai  the  counfel  of  leflbr  %ould  devife,  Hiall  not  bind  her  $  and  for  that  reafoh  the 
vrit  wa»  abated*.    Br.  Covenant,  pi.  6.  [but  neither  of  the  editions  cites  any  book.]  Br.  ObJi- 

gation,  pL  x4«  citea  45  £.3.  xi.  that  of  a^nd  for  a  fum. in  giofs,  in  die  fame  deed,  ^e  fliallnotbe 
charged. 

Leaf*  tebmjhmnd  and  wife  ;  tin  covenant  to  do  no  wafte,  or  repair,  Ire.  The  hufband  dies  $  the 
wife  lurvif  e»,  and  holds  in.  If  the  wife  ecmmiti  nvafte,  or  not  repairs  thehoufe^  no  adion  lies  aga'mfl 
the  wife  \  but  to  fuch  a  leafe  (he  is  tied  to  pay  the  rent,  or  perform  a  coudition  naade  by  the  part  of  the 
kfibr,  bot  not  the  cpvenand  of  th»tefl«c.    Brcwnl.  31.  citei  %%  H«  S.-^^-She  is  puoiihable  for  v.a:>e 

\%  done 
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-^one  during  the  Cdvertttic.  Arf.  1  Broiml*  71.  Portington^i  caTc-^— She  is  lUUe  to  repMirt,  and  O 
•  nciKiiu  pten^j  for  non-payment  of  rent  it  the  day^  according  to  the  covenant!  in  the  leafe.  Arg« 
»'R.oll.  Rep.  63,  64.  cites  45  E.  3.  ii. 

t  s  Roli.  Rep.  6^  Arg.  cites  45  £•  3.  n,  S.  ?•  and  that  lb  die  fliaM  behoand,  if  Oie  had  co- 
venanted to  repair  tbt  hmfts* 

Br.  Cui  in  5.  Cui  in  Vita,  fuppofmg  that  the  tefiani  had  not  entry  unlefs  by  her 

^tei's.  cT*    ^^^^9  c^i  *pfa  in  vita  contradiccrc  non  potuit.     Port»  fold  the 

baron  and  this  his  feme  gave  the  land  to  T.  N.  in  tail,  rendering  fealty 

and  a  rofe  /  the  baron  died,  and  the  feme  diftrained  him  for  the  fame 

fervices,  by  which  T.  did  to  her  fealty,  and  paid  the  rofe,  tvhich  fhe 

accepted;  judgment  fi  a£lio ;  and  the  opinion  of  the  court  was, 

that  this  IS  a  good  bar,  by  which  fhe  took  iflue  that  fhe  did  not 

accept  the  rofe  poft  mortem  viri,  Prift ;  and  the  others  e  contra. 

,        Br.  Barre,  pL  27,  cites  ai  H.  6.  24. 

de  cEfesr         7*  ^^  *  "**"  ^^'^fi^  f^  ^J^  '^  *^''^"  and  feme,  and  the  baron  does 

pU  10.  citea  ^va/leand  dies,  li  fhe  occupies  the  land  fhe  fnall  anfwer  for  the  wafte 

S-  c- of  her  baron.     Contra  if  fhe  waives  the  pofleflion,  and  does  not 

WaAe)  (R)  ^c*^P7  1^-    Br.  Barre,  pi.  27.  cites  2i  H.  6.  24.  per  Afcu.  J. 

t^*  3t  4»  5*  9*  AAd  the  notes  thera^ 

J  8.  If  the  baron  and  feme  make  exchange,  he  dies,  and  fhe  enters 

In  Vita,' pK  *"^  occupics,  this  IS  a  bar  to  her;  contrd  if  fhe  waives  it,  and 

13.  cites  I  does,  not  occupy*    Br.  Barre,  pi.  27.  cites  21  H.  6.  24*  per 

E.4. 8.^  Newton. 

If  baron  and 

Stmt,  (el fed  in  jure  uxoris,  make  an  exchange,  and  the  baron  dies,  and  the  feme  agrees  to  the  ex* 
change,  ihe  fhall  be  bound  thereby.    Br.  Efchaage,  pi.  9.  citec  9  H.  6.  52.  ..Such  exchange  is 

good,  if  th«  fenc  will  agice  to  it  after  the  death  of  the  baron ;  per  Keble.    Kdw.  xo.  a.  Hiil. 

31  H.  7. 

If  h»9H€nd       p.  If  the  baron  alone,  feifed  injure  mcoris,  Uafes  for  life,  and  the 

uMif^^lxfi  haron  dies,  the  feme  fhall  not  have  aflion  of  wafie  ;  for  fhe  was  not 

it  is  her     '  party  to  the  leafe ',  per  Pafton.     And  hence  it  follows,  that  the 

lafefbr  ^  feme,  by  the  acceptance  of^the  rent,  where  flie  was  not  party  to  the 

fmty^lhe  Icafc,  fhall  not  be  bound,  if  it  was  upon  a  leafe  for  years,  but  may 

rtctift  of  enter :  but  if  it  be  a  leafe  for  life,  fhe  is  put  to  a  cui  in  vita  ;  hut 

*^lhd^\  ^^'^^  ^^'^  acceptance,  where  Uie  was  not  party  to  the  leafe,  is 

^tbthlf-  no  bar.    Note  the  diverfity.    Br.  Barre,  pi.  27.  cites  21  H. 

iandftbe         6,    24. 
/taft  U 

4tfirmd»    Br.  Rtfceipt»  pi.  70.  cites  24  E.  3.   iS.  S.  P.  per  Keble.  Ketw.  zo.  a.  *  HiO. 

32  H.  7.  obiter.'— But  if  the  leafe  be  made  by  the  baron  only,  and  he  dies,  and  fhe  accepts  the  rent, 
fttch  acceptance  ihall  not  bind  her}  for  fhe  was  not  privy,  Sec,  Br«  Cui  in  Vita,  pi.  i.  cites  %6  H. 
S.  a..._B.r.  Acceptance,  pi.  i.  cites  S.  C. 

If  1^  huiband  and  wife  make  a  leafe  for  years,  and  ihe  accepts  the  rent  after  his  death,  fhe  fhall  be 
liable  to  a  covenant.  Agreed  by  counfel  on  both  fides,  and  by  the  court.  Mod.  291.  pi.  37.  Trin. 
29  Car.  2.  B.  R.  in  cafe  of  Wootton  ▼•  Helc. 

♦  [  102  ] 

fed^2And*"  '°'  Whcrc  baron  and  feme  Join  in  a  leafe  of  the  land  of  the 
42/  pi.  28*.  ^^^^%  rendering  rent,  and  the  baron  dies,  and  after  the  feme  ac" 
Hill  sSElis.  cepts  the  rent,  fhe  fhall  be  bound}  contra  where  the  baron  alom 
Ma?(h  **^  "*akcs  a  gift,  or  leafe  referving  rent,  and  he  dies,  the  feme  ac» 
Citftia*  *      ccp^  ^^  ^^^^  ^CTC  this  fhall  not  bind  her ;  per  Chocke.     Note  a 

diverfity,  quod  nullus  contradixit.    Br.  Acceptance,  pK  6.  ciles 

15  £.  4*  i8. 

II.  If 
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11.  Itthtiaron  and  feme  fell  the  land  ^  the  feme^  and  make  a  J?«fifthe 
feoffment,  and  the  vendee  hy  the  fame  indenture  covenants  to  pay  an  J*"^"  "^ 
annuity  of  lol.  to  them  during  their  lives ,  the  baron  dieSf  the  fetne  Mfioffmait 
eicctpu  tne  lo/.  this  is  no  bar  in  cui  in  vita  \  for  this  is  by  covenant y  rendering 
&c.  and  not  as  refervation  or  rent.     Br.  Cui  in  Vita.  pi.  i.  cites  'T''/^^ 

K  It     Q  the  feme 

26  rl.  o.  2<  accepts  tbh 

rent,  this 
iball  bind  her  in  cui  in  Tits.     Ibid»  Br.  AcctpUmcc,  pi.  r.  cites  S.  C» 

Contra  where  the  Saron  aifne  makes  the  feoffment  witb  reftnvatien,  and  the  feme  accepts  the  rent,  this 
fliall  not  bind  her  i  for  die  was  not  privy,  ftc.     Note  a  diverfity.    Ibid.  Br.  Acceptance,  pi.  i. 

cites  S.  C. 

• 

12.  Hufband  and  wife  by  indenture  made  a  leqfe  for  years  ren-^  S.  C.  cited 
dering  rents  the  leffee  entered^  and  the  hufband  died  before  the  day  ^\\^^^^l 
of  payment  f  and  fbe  b^re  fuch  day  married  a  fecond  hujband^  who  it  was  held 
accepted  the  rent  at  the  day,  and  afterwards  died.     It  was  held  by  P"  cu'«  that 
three  judges,  that  the  wife  having  by  marriage  refigned  to  her  ^pjj*j*<^f 
hufband  her  power  which  flie  had  of  avoiding  the  term,  and  his  the  2d  ba. 
acceptance  of  the  rent,  had  made  the  leafe  good  ;  but  Brook  }m  c  'on»  fl>« «» 
contra;  the  reporter  fays,  ideo  quaere.  D.  159.  a.  pi.  36.  Pafch.  ^"J^g^t^ 

4  &  5  P.  &  M.   Anon.  ,  term.     D. 

159.  Marg. 
pi.  36.  cites  Pafcb.  21  Elis.  Rou  i5S7« 

13.  If  feme  covert  and  another,  at  her  requefty  are  bound  in  a  bond  4l^»  5;  pl« 

for  the  debt  of  the  feme,  and  after  her  hufband's  dez±  f!)e  promifes  jJ^e^J^*** 

to  fave  the  other  harmlefs  againft  the  bond,  ihe  is  hot  bound.     Godb.  B.  R.  th« 

138.  pi.  164.  Mich.  27  Eliz.  B.  R.  refolvedper  tot. cur.  in  cafe  5*p' **"* 

of  Barton  v.  Edmonds.  not  appew*. 

.——3  Le.  264.  pi.  2x5.  Edix^nds^s  cafe,  S.  C.  but  S.  P.  does  aot  aopear* 

14.  A  decree  was  made  oti  the  confent  of  a  feme  covert  in  court,  on 

her  being  there  examined  by  Finch  C.  and  giving  her  confent  in  '""^TT'^ 

court,  though  no  party  to  the  bilL     2  Chan.  Cafes,  xoi.  Pafch.  34  Xj')'''^'  " '^^ 

Car.  a.  Paget  v.  Paget.  /^'''l^;T?T^^  v^^ 

15.  Where  a  feme  covert  agrees  to  join  in  a  fine  with  her  hut  tiji5^/(^  f'  ?  '  • ) 
band,  or  to  make  a  furrender,  though  the  hufband  dies  before  it  is  \j)f^  vi  :jlj.  •''!'f^:y 
done,  chancery  will  compel  her  to  perform  the  agreement.  2  Vern.  ^IQf>-'-'>:f^>^>^^< 
di.  d1.  52.  Pafch.  1688.  Baker  v.  Child.  M'.aii.^^^  ^ 

lo.  Baron  and  feme  agreed  to  an  inclofure.  She  was  bound  by 
it,  even  as  to  her  jointure ;  per  cur.  2  Vem.  225.  in  pi.  206. 
Pafch.  1691.  cites  Lady  Widdrington's  cafe. 

17.  Provificn  was  made  for  the  wife,  an  infant,  by  the  hufband  Chan.Cafe?, 
f/i  lieu  of  her  jointure  by  articles  during  coverture:  after  the  death  .  Jj?J*  *p^ 
of  the  hufband  fhe  enters  on  46 1,  per  ann.  part  thereof  only,   27  Car.  2. 
and  was  thereby  held  bound  to  perform  the  whole    articles.   JJ*J^  ^* 
2  Vem.  225.  pi.  206.  Pafch,  1 69 1,  cited  per  cur.  as  Sir  Edward   s.c. 'where 

Mofcle/s  cafe.  the  court 

^  heM»  that 

thoogh  the  ferae  is  not  bound  by  her  aireement  doring  coverture,  yd|  if,  when  a  *  widow,  ihs 
aAs  a  cording  to  fuch  agreement,  (he  is  bound  by  it.-——  S.  P.  but  when  her  ading,  when  a  widow, 
may  be  indifferently  applied  either  to  her  former  intereft  or  to  her  agreement,  Ihe  (hall  not  be  bound  by 
St.  t  Chan.  Cafes,  a6.  Pafch.  3s  Car.  1.  Thomas  v.  Lane.*«*-If  ihe  had  a  tide  prior  to  her  agree. 
t|  #ie  ihall  HOC  be  bovnd  ^y  lier  entry.    Ibid.  27.  *  [  >03  ] 
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plfc'h^  2^'  1 8.  In  bill  for  fees,  &c.     The  plaintifF  wat  foiicit&r  emptoyed  im 

Geo*.  Cane.   ^  f^^^  h  '^'  hujhandand  tvtfty  fir  a  term  of  years  in  the  right  of  Ins 

Sharfton  ▼.     wfi^  but  thc  hujhand  died  and  lefi  no  affets^  and  the  bill  was  to 

Hipiley,        h^vc  a  fatisfaftion  out  of  this  term  fo  recovered  and  enjoyed  at 

■  this  time  by  the  wife.     Ld.  Chan,  faid  it  is  ftrong  equity,  that 

the  plaintifF  (hould  havjc  a  fatisfadion  out  of  this  ternv  fo  reoo* 

vcred  by  his  cofts  and  pains,  fince  the  wife  has  the  benefit  of  it, 

and  confented  to  it ;  and  decreed  that  the  plaintiff  have  a  fatis» 

fiEiion  of  his  demands  againfl   the   defendant  out  of  the  profits   of 

this  term  ^  and  that  he  be  examined  upon  interrogatories  what 

he  hath  received^  and  the  defendant  to  pay  the  cqHs  of  tbja 

fuit. 

ip.  Baron,  in  right  of 'his  wife,  was  feifed  in  fie  of  a  fiare  in 
the  New  River  watery  and  they  both  joined  in  a  mortgage  by  leaf e  for 
looo  years  by  deed  without  fine^  referying  a  pepper^corn  rent.  The 
baron  died,  and  ihe  when  a  widow  received  the  profits,  and  paid 
the  i^tereft.  The  mortgagee  brought  his  bill  to  foreclofe  the  feme, 
and  infilled,  that  her  payment  of  the  intereft  while  a  widow  af- 
firmed the  leafe.  But  the  Mailer  of  the  Rolls  held,  that  ^is  be-^ 
ing  the  inheritance  of  the  feme,  there  ought  to  have  been  a  fine  y 
that  if  there  had  been  a  rent  refervedy  her  acceptance  of  it  would 
have  afiirmed  the  leafe  5  but  that  here  is  no  acceptance,  and  the 
leafe  is  of  an  incorporeal  things  out  of  wjiich  rent  could  not  well 
be  referved  \  wherefore  the  leafe  expiring  by  the  death  of  the  hufi^ 
bandy  the  mortgage  is  alfo  thereby  determined,  and  nothing  rcr 
maining  to  foreclofe  ;  and  this  being  admitted  on  both  fides,  and 
appearing  upon  the  opening,  his  honour  difmiflecj  the  bill,  but 
without  cofts.  2  Wms.'s  Rep.  127.  Pafch.  I723,  Drybutter  v, 
Bartliolomew. 
MS.  Rfp.  20.  PlaintifF  prayed  injun£lion  to  ftay  defendant's  proceedings 
Dutchefs  of  at  law  upon  this  cafe-  Duke  Hamilton  brought  an  eie^ment  in  his 
Inclcd^n  *  ^'^^  ^''^  ^^^  wifi^s  name y  fir  certain  lands  that  defcended  to  the 
in  the  rx.  dutchefs  during  the  coroerture^  and  employed  the  now  defendant  as 
dn^uer.  ^^  attorney.  The  duke  died  pending  the  fuit,  and  the  dutchefs 
continued  Mr.  Incledon,  attorney,  taprofecute  the  fuit,  and  now 
he  has  brought  his  a£lion  for  all  the  money  expended  in  that  fuitji 
as  well  in  the  duke^s  time  as  in  the  dutchefs's,  againft  the  dutchefs, 
and  has  recovered  a  verdifl  at  law.  It  was  argued,  I  ft,  that  it 
is  matter  of  account.  2dly,  That  he  has,  by  his  ^nfwer,  fubmitted 
to  the  judgment  of  the  court,  whether  the  dutchefs  ou^t  not  to 
pay  it,  and  therefore  he  ought  to  ftay  till  the  court  has  deter-« 
mined  it.  He  infifts,  that  the  fuit  did  pot  abate,  and  therefore 
that  it  is  ftill  tlie  fame  retainer,  but  the  retainer  is  perfonally  to 
the  duke,  and  cannot  afFe£l  the  dutcKefs,  but  is  a  charge  upon  tho 
adminiftrator.  He  admits  money  received  from  the  dutchefs, 
but  would  apply  that  to  difcharge  what  was  due  in  the  duke's 
time,  but'it  is  a  maxim,  that  what  money  is  paid  ihall  be  applied 
according  to  the  intent  of  the  payer.  It  was  argued  e  contra,  that 
there  was  no  admifiion  of  new  retainer,  but  only  fays  he  proceeded 
upon  her  requeft.  He  denies  that  he  was  ordered  to  keep  a  fe- 
parate  account.    2dly,  Tbey  admit  that  there  is  no  aifets  of  the 

duke'$ 
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duke's  to  pay  iu  As  to  the  obj^Aipn,  whethei:  th^  rdutchefs  or 
the  adminidrator  be  chargeable,  is  ptoper  defence  at  law^  and  fo 
was  that  matter,  how  the  payments  were  to  be  applied.  Th^y 
moved  for  a  new  trial,  and  thefe  matters  were  infilled  upon,  and 
it  was  denied  by  the  whole  court  of  common  pleas/  It  is  ob- 
jefbed,  that  this  is  matter  of  *  account,  and  the  fame  may  be  faid 
of  every  attorney's  bill,  but  the  law  has  provided  another  remedy* 
viz.  to  have  it  taxed.  As  t6  fubmittihg  to  the  judgment  of  the 
court,  that  is  o^ily  whether  the  ilotd&c^  is  chargeable,  'which  is 
more  proper  for  a  court  of  law  than.  9f)uity,  and  it  has  been  de- 
termined in  the  common  pleas.  '^!niis  verdi£l  cannot  be  fet  afide 
ypon  this  bill,  and  then  there  is  i\o  ufq  of  an  injun^ion*^ . 

Lord  Ch.  6.  faid,  that  this  is  aq thought. to  be  relieved  againft 
the  verdi£l,  but  againft  the  afUon.  /  In  aftions  that  found  in  da- 
mages, if  the  party  makes  defei^ce,  at  law,  he  cani^ot ^afterwards 
have  relief  in  equity.     Tfee  only  queftion  is,  whether  at  hw  he 
can  recover  this  againft  the  dutchefs  }  This  is  proper  tp  l:>e  deter- 
mined at  law,  and  it  has  been  there  debated  and  detefmined.     If       ,      ^.l 
the  judge  who  tried  the  caufe  had  been  miftaken  in  his  opinion,    ,oi  . »  ^..t 
you  would  have  had  a  new  trial.    TTie  dutchefs  has  the  benefit 'of    ^  '^'   { 
what  was  done  V^forc  the  duke's  death.     We  are  not  now  detex>> 
mining  the  caufe,  bift  only  whether  we  ihall  Hop  their  ptoceed-^ 
higs,  and  I  think  we  ought  not  to  ftop  them*     All  attornies  bills 
:»€  matters '  of  siccount,  and  the  proper  method^fe*  €&'  bav4  theni 
taxed,  ^nd  he  does  not  fubmit  to  atcount.  *  ^    ' 

B.  Price  went  gway  before  the  court  gave  their 'opinibifs,  but  '  ^ 
told  .his  brethren,  he  was  of  opinion  againft  an  injun£lion»— Baron  ;  ;^ 
Mbuntagu&  faid,  that  if  this  was  the  cafe  of  a  common  tradef-  «  ^[l.ix^^ 
man,  who  delivered  goods  after  the  huiband's  death,  he  could  not 
recover  what^wa&.^e  before  %  or  fuppofe  the  dutchefs  had  never 
employed  *Mr.Indedon  after  the  duke's  de^th,  thai  he  could,  uot 
liave  recovered  againft  her,  and  deiiritig  him  to  go.  on  is  a  feparat^ 
contra£l.  This  is  a  charge  all  in  her  own  right,:iind'he  having  •  -  /*  *'^ 
recovered  more  than  is  confefled  to  be  due  in  her  time,  he  has  re- 
covered fo  mucli  wrongfully,  and  therefore  in  confcierice' ought  to 
ftay  execution; — ^B.  Page  thought  the3:e  ought  not^.to  I^Ci^n  In- 
jttn£lion  \  it  is  often  a  good  rule,  that  >^hen  mor>p  is  r^overed 
than  ought  to  be,  this  court  will  ftay  proceedings  at  law*  ](f  there 
has  been  dealings  >(diich. cannot  be  difcovered  at  l^e  p-ial^  jt  1$  - 
proper  for  to  be  examined  in  a  court  of  equity,  butiiere  is  nothing 
m  this  cafe  but  what  was  proper  for  a  defence  at  Ifaw.  But  here 
is  no  difpute  whether  paid  or  received,  but  only  who  is  charge- 
able, and  this  has  been  determined  by  the  Ch.  J.  of  the  common 
pleas,  and  agreed  to  by  the  whole  court ;  for  otherwife  a  new 
trial  would  have  been  granted,  jnd  ihall  we  condemn  their  judg- 
ment upon  a  lYiotio;!?  As  Xo  the  queftion,  whether  fhe  is  charge- 
able, fuppofe  it  had  been  a  fuit  upon  a  bond  made  to  the  dutchefs 
before  marriage,  would  not  that  furvive  to  her,  and  Ihe  have  the 
benefit,  then  ought  not  (he  in  confcience  to  pay  the  charges  ?  She 
by  her  a£l  has  made  it  her  debt ;  it  was  commenced  for  their  joint 
benefit*    Supppfe  the  duke  had  bpught  a  piece  of  filk  for  a  gown 
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for  the  dutchcfs,  and  fent  it  to  the  *  makers,  mufl:  not  (he  pay  for 
the  making  before  ihe  can  'have  it,  yet  it  w^  origlnallv  the  duke's 
debt.  He  had  fubmitted  only  to  the  dating  of  it  In  nis  anfwer. 
No  injun£lion  was  granted,. 

(Z.  2)  Feme  bound  by  Laches  or  Forfeitures  during 
the  Coverture,  or  .what  A£t  of  the  Baron  fhall  for-* 
fcit  the  Eftate  of  the  Feme; 

And  Braoke  1*  1 N  ^flife,  if  a  man  hafes  to  baron  and  feme j  and  the  baron  alient 

^tt^  ^^  f^^  ^^  ^P^  '^J'  ^^^^  *^^  recover  by  affifc  if  he  be 

have  v^  ouftcd,'  *  notwithftanding  that  the  feme  may  have  cut  in  vita  after 
vita,  not-      the  death  of  her  hufhand.     Br.   Cui  in  Vita,    pi.  9.    cites    i  x 

i^jthftanding  Aff,    h.  .    -     I 

the  tuena- 

tion  and  the  entry  \  for  the  title  of  entry  if  given  by  tlie  Uw  for  the  alienation  only,  and  the  title  of  the 
ieme  it  by  tbedemife  before  f  notice.  Br.  Cui  in  Vita,  pi.  9.'  cites  11  AQ*.  i1<— -f  All  the  edi- 
tions are  (b,  via.-  (notijce)  but  it  ieems  k  ihonld  be  (nota.)  < 

It  appean  by  iadgment  in  aiTiTei  that  where  har^n  dni  ftmt  are  tew^uti  far  lifty  the  remainder  to  A* 
in  tail,  and  the  laron  aVient  in  tally  and  A.  has  ifliie  and  dies,  the  ifliie  may  enter  fw  the  alienation  te  hit 
elijinbtritance,  notwitbflanding  that  the  feme  covert  be  alive,  for  Jbe  JbaU  bitve  cut  in  vita  after  the  death 
rf  her  bujtand*    Br*  Col  ia  Vita,  |fl.ao*  citei  4J  AflV  17. 

•[105] 

Br.  Forfeit-  2,  jjf  jf^nic  tcnont  fot  lifc  tdk^sjbaron,  who  aliens  iufiff  and  he 
w  %7v;*  *^^  ^^  reverfion  enters,  and  the  oaron  dies,  the  feme  (hall  re-have 
citea  s.  c*   the  land,    Br.  Baron  and  F^me,  p).  86^  cites  ^^  AiT.  43. 

and  that  fht  '      ^ 

ihaU  have  it  by  petition.  If  It  be  in  the  hands  of  the  king,  md  by  Qui  m  vTu  where  it  ^mams  in  tho 

^ands  of  him  in  reverfioa. 

2JJ  ^^  3.  If  the  baron  claims  fee  in  quid  Juris  clamat^  or  dif claims  in 

^e\n  Avowryy  by  which  the  lord  recovers  in  the  quid  juris' chmat,  the 

whole  right  feme  has  no  remedy.    Br.  Baron  and  Feme,  pL  7^  cites  9  H.  61 

tfw  baron  jj.  pcr  Martfav 

beld  toe 

lund.    Bt«  Coyettiveyinpl.  76,  QitesS.  C.  by.Martin, 


It  wM  4.  If  a  man  infeoffs  a  feme  upon  condition ,-  or  leafes  to  her,  reiH 

!f  Wi  «r#  Atrmg  rent,  wiA  a  conrntton  of  re-cntrv,  and  Jhe  takes  baron,  ^vht 
ffvm  tofeau  breaks  the  condition,  and  the  feoffor  or  lefTor  enters,  the  f^me  IhaU 
j9le  M  f^^-  be  bound.    Br.  Coverture,  pi.  c.  cites  20  H,^,  a8* 

#«ffy  and  ihe  .        .  '.r     j 

takes  baron,  who  bre^  the  condition,  the  ffmp  ihall  be  bound.  Mo.  92.  pi.  2^9.  T^in.  20  EKc* 
Anon.  If  a  feofFment  be  made,  reterving  a  rent,  and  if  not  -paid  in  a  month  the  rent  to  bq 

doobledy  and  the  feofiee  dieSf  ^od  the  land  descends  to  a  fenie  cqvert,  and  the  nut  i^  not  p«)d  within 
fhe  timty  the  forfeiture  (hall  take  place,  though  otberwife  in  cafe  of  an  infant ;  for  the  ftatutc  of  Mer^ 
IHP.  fan*  5*  of  non  current  ufurSy  ftc.  do^  qo;  cvtcnd  to  t  feme  (overt.    Co.  Litt.  246.  b. 

5.  If  feme  tenant  fir  lift  tales  b^ron,  and  they  are  impleaded,  and 
pray  aid  of  a  ganger,  and  the  baron  dies,  he  in  the  reverfion  cannot 
enter )  for  this  is  the  zGt  of  ^e  baron.  Bf^  Baron  and  Femcj^  pl^ 
86.  ptcs  1 5  E.  4,  29, 

6.  if  a  leafe  fir  life  is  made  to  A.  the  remainder  to  a  feme  file 
fir  yearSf  and  they  inter^marry,  and  wafte  is  committed,  and  the 
*)(Qbr  brings  an  aoion  qi  wafte|  h^  fliall  recoyer  as  well  the  eftat^ 
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for  years  as  for  fife }  per  Dyer  Ch.  J.    2  Le.  7.  in  pi.  7.  i'6  Efiz. 
C.  B. 

•t.  Feofiinent  to  the  ufe  of  a  feme  for  life,  fhe  bein?  fole  at  the  But  if  the 
tirne^  remainder  to  the  right  heirs  of  dieir  two  bodies  begotten,  onJ^i^ 
remainder  to  the  right  heirs  of  the  feofib^  in  fee.    They  inter-  that  bis  itfi 
marry.     Baron  having  tenants  at  will  in  the  fame  land,  devifed  wi//^«/rf^ 
the  rcverfion  in  fee  to  his  wife,  ita  quod  Jbe  Jball  pay  his  debts  and  ColSHiwe' 
legacies,  and  perform  his  loft  nvilli  and  by  the  fame  will  detifed  been  other- 
tfcit  his  tenants  fhaU  have  his  tenements  for  life,  and  dies  i  feme  ^•^*-    ^^* 
takes  other  hartm^  who  m^s  the  tenants  at  will^  this  is  no  fof-  ^Vm/»o''  ' 
feiture  of  the   remainder.     Mo.  pa.   pi.  229.  Trin.  20  £liz.  Eiiz.  Anoo.' 
Anon. 

8.  A.  divifid  land  to  his  nuife  during  the  minority  of  hts  fin^  upon  I^t«»o.cjtiit 
condition  that  fie  Jhrnll  not  do  wqfte  during  the  minority  of  hi$  faid  a'teilsTpU 
Ibn,  and  dies ;  the  Huife  takes  a  htJbandi  the  hu/band commits  nvafte;  62.  s.  C.  ia 
per  tot.  cur.  it  is  no  breach  of  the  condition.  2  Le.  35.  pi.  46.  J?^***"  ▼«- 
Hill.  33  Eliz.  C.  B.  Cobb  v.  Prior.  *^"- 

9.  A.  tenant  fir  lifi^  remainder  in  fee  to  M.  a  feme  covert.     A.  f .  to5  1 
Itwed  a  fine.     The  haron  died.     M.  took  a  fecond  baron.     A.  died.   !>•  159.  t.  . 
5  jears  pafs.    The  fecond  baron  dies.     M.  is  barred,  and  not  Jft^^g*^'^^" 
remedied  by  32  H.  8.  cap.  28.     In  this  cafe  a  diiferfity  was  taken  and  fay's,thit 
between  a  warranty  and  right  to  the  land  ;  as  to  the  warranty,  the  ^>s  diverfity 
feme  cannot  be  conufant  thereof  to  avoid  it,  and  therefore  (he  does  byNo^"?^ 

not  fabmit  her  aflent  to  her  baron,  and  in  fuch  cafe  the  laches  tora^-Gel 
of  the  baron  (hall  not  prejudice  her ;  but  otherwife  it  is  of  right  "^'^  in 
io$be  £iir^  which  is  manifeft,  and  therefore  the  negle£l  of  the  w^^g"^' 
fecond  baron  fhall  prejudice  her ;  but  notwithftandtng  this  di- 
verfity,  it  was  adjudged  that  the  feme  (hall  be  bound  in  this 
cafe.    D.  72.  b.  Marg.  pi.  3.  cites  43  Eliz.  Whctftone  v.  Wcnt- 
worth. 

10.  If  a  feme  be  infeoffed,  either  before  or  afier  marriage,  re-' 
ferving  a  rent,  and  for  default  of  payment  a  reentry ;  in  that  cafe 
the  laches  of  the  baron  ihall  difmherit  the  wife  for  ever.  Co.  Litt. 
:^6.  b* 

1 1.  If  hu/band  and  wife,  as  in  right  of  the  wife,  have  title  and  Theft  words 
right  to  enter  into  lands  which  another  hath  in  fee,  or  in  fee-tail,  «« general, 
and  fttch  tenant  dies  feifed,  &c.  in  fuch  cafe  the  entry  of  the  huf-  acttiariy^' 
band  is  taken  away  upon  die  heir  which  is  in  by  defcent  \  but  if  be  under, 
die  hufband  die,  then  the  wife  may  well  enter  upon  the  iflue  *ti'^'* 
which  is  in  by  defcent  j  for  that  no  laches  of  the  hulband  (hall  Ztr^nv  was 
turn  the  wife,  or  her  heirs,  to  any  prejudice  nor  lofs  in  fuch  cafe,  domtotbe 
but  that  the  wife  ?nd  hpr  heirs  may  well  enter  where  fuch  defcent  ?*"/'/'*'•- 
|s  c^^ft  du^ring  the  coverture,    Litt.  fe£V,  403.  «Lr#^  2 

for  if  a 
femJoU  hcf^ti  of  hod  ra/rr,  0ui  ,h  ^fifidf  tnd  fbcn  taket  btifiand^  in  this  cafe  the  huf- 
haod  and  wife,  as  in  the  right  qf  the  wife,  have  right  to  enter,  and  ye^  the  dying  Jcijtd  9/  the  dtf^ 
Jeijvr  in  that  cafe  (hall  talte  croay  tbt  tntry  of  the  wift  after  the  death  of  the  hufiand ;  and  the  realba 
it  as  well,  for  that  flie  hcrfelf,  when  flio  wa«  fole,  ought  have  entered  and  re-continsed  the  pofTeffion, 
^s  alfe  it  fliiU  be  accQumcd  her  folly  t|uit  /he  would  take  fuch  a  huiband  which  would  not  enter  bc-> 
fore  the  defcent.     Co.  Litt.  246.  a.  But  there  if  the  woman  were  within  age  at  the  time  of  her 

teJtimg  9f  hmjhaudf  then  the  dying  fhall  not,  after  the  deceafe  of  her  hulband,  take  away  her  entry, 
becanfe  no  folly  can  be  accounted  in  her,  for  that  Ac  was  within  age  when  fhe  took  hu/b^nd,  and 
9^  coverture  fbc  cani^oc  cntqr  without  her  huibaod,  all  which  is  inpU^  in  ^c  faid  ^c.    Co.  Litt. 

12,  Fern 


io6i  TBawnann  j^tme. 

Per  Dodc-  ,      i^,  ^em0  copyhclder  takes  baron ;;  baron  makes  ar  Icafe  for  years,- 

Ibmccifcir  and  dies,  and  the  wife  dies.     Whether  the  forfeiture  continues 

theiieir  h'  againft  ijbe  heir  of  the  feme  ?.  Cliamberlaine  J.  puts  a  difference 

y^^  *^  between  condition  cof/t^teral ^s  i^y^p^jid  cubing  trees:  thi^.docs  not 

1$  liot.*  If  ^^^^  ^^  ^^^  ^^^^  ^^  dcceafe.of  th^  barpn,  but  if  b?u:on  forfeits 

fm*€opy~  for  Xmn-payment  of  r^vt^  it  is. ptherwife  j  and  Doderidge  /•  put 

^b^t^  '^  the  cafe,,  tb^t;  if  the  kjfor  recovers  a^ainjl  the  baron  in  ituafte^  and 

m^a^  baroii  d^efli  the  feme  (hall  not  avoid  it  j  but  if  the  baron  makes 

hajtfor  fi^ffnunf^  and  the  feoffee  enters,  and  the  baron  dies,  the  feme  ifhall 

'Jinds'th^*  avoid  '^\  but  if- the  baron  commits  forfeiture  for  non-payment  of 

wife  r#r .  i  rent,  tfee  feme  fliall  not  avoid  it  if  the  lord  enters  in  tpe  life  of  the 

ever;  but  haron^  but  if  not  it  is  otherwife.    2  Roll.  Rep.  344,  Trin.  2Ljac* 

j^.yf*  t  B,  R,  in  cafe  of  Savcrn,  alias  Sabcn  v.  Smith.       • 

married  ■  '       ^^ 

vui^n  the  eefybtU  cgpit  to  ber^  \t  iff  otfaerwile.  a  Roll.  Rep.  361.  S.  C.  $«jriOy  iiias  Sabia  T.  Smith* 
— ^a  Roll.  Rq).  373.,  S.  C,  judgmeot  for  the  heir  of  the  feme  ni6,  &c.-rPalra.  383.  S*  C  the  for- 
feiture; does  not  bind  the  feme,  and  judgment  accordingly,  nWi,  &c.  — V*  Cro.  C.  j,  Si.  C.  adjodgetl 
that 'it  ihouldnot  bind,.aml  affirmed  in  error  ae  to  that  point,  but  other  eftofs  Minp^gned,  th« 
court  woold  advife.  By  death  of  baron  the  forfeit^r^U  p!U];gcd.     Godl2«'344*  \jx  p3.  43S.  3«  C« 

If  the  hu(band  denies  to  pay  the  rent,  »r  19  d»  fuit  at  eourtf  thefe  art  prelcnt  forfeitures  which 
ih^ifl  biild  ttie  wife,  for  they  are  diings  that  the  lord  mu(k  of  nttffftfy  have,  but' a'  leafo  is  no  great  pie- 
jodicc  to  the  lord,  and  it  is  gbod  tp  advife  of  it.  (}ro.  £,  149.  pi.  1%,  Mich.  31  Sc  33  £lis.  B.  R* 
Hedd  T.  Chaloner. -— ^Le.  14,6.  pi.  204.  S.  C.  bucS.  P.  does  not  appear.  |L  4  Rep.  27. 

Clrfton  y.  Molineux.-^— Sai(N)y  two  juftices  to  have  been  adjudged  a  forfeiture  to  bind  the  Wife.  Cro.' 
£•  in  cafe  of  Hedd  t^  Chalbher. 

»  ■  * 

C  ^^7  ]  '  ^3'  ^^^  covert  is  heir  to  a  copyholder^  and  there  are  three  pro- 
cianrations  ni>ade,  and  ihe  and  her  Jbuiband  do  not  tame  in,.Ac  lord 
ihlll  feize,  and  it  is  a  forfeiture  during  the.  coverture.;  per  Holt 
Gh.  J.  Show.  88.  i  W-  &  M.  obiter. 


(Z.  3)     Forfeited  what     By  Crimes,  of  either* 

*  •  •  •  * 

Br.  Affife,  T.  A  Man  trfetiffedhttron  and  feme  in  fee^  the  haron'was  fotmA 
pi.  114.  cites  aa  guilty  of  felony^  and  it  was  agreed  that  the  /J»/w,  by  furi: 
Br»  Rcfcffcr  viving  of  the  yazxoti^fhould  have  the  entiertyj  notwitnftanding  the 
piV  i6,  pitca  attainder ;  foi*  upon  purchafc  during  the  coverture,  there  arc  no 
s.  Criwt  .  nioletiea^  between  the'bardnand  feme,  and  tlierefore  fhc  (hall^have 
the  wif?r    ^ill  by  the  furvivor.    Br.  Forfeiture  de  Terrcs,  *pK  a8.  cites  4 

having  the      Afil  4. 

land  by  ifur- 

viviag  the  baron^  does  sot  appears 

ft 

a»  A,  covenants  with  B.  by  decd|  in  confideration  <f  the  marriage 
of  the  daughter  of  A.  with  the  fon  of  B.  and  looA  paid)  tojland 
feifed  to  the  nfe  of  thefaid  daughter  fir  her  life^  and  aiftcrwards  t^ 
the  heirs  of  her  body  by  her  hufbandb^otten.  This  conveyance  was 
made  31  H.  8.  afterwards,  the  i^^^W^vmrn/Zi'  iv^^rJ^r,  is  attainted 
and  executed.  The  wife  has  an  eflate  tail  by  this  conveyance^ 
and  the  ufe  is  well  raifed  without  inroUment,  for  it  is  not  raifed 
for  the  confideration  of  money  onlyy  as  the  ftatute  of  27  H.  8« 
4)f  inrolhncnt  fpeaks«    TbU  eft^tc  is  not  forfcited|  but  prefenred 

to 
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in  the  cafe  of  murder  and  felony,  by  the  ftatute  of  Weftm.  2. 
and  for  treafon  alfo  in  this  cafe ;  for  the  (latute  of  26  H.  8. 
cap.  13.  which  gives  a  forfeiture  of  eilates  tail  to  the  king  for 
treafon^  is  where  he  who  commits  it  has  an  cllate  of  inheritance^ 
but  in  this  cafe  the  hufband  has  no  cilate  of  inheritance^  the 
wife  alone  has;  by  all  the  j.udges  of  £ngland.  Jenk.  203. 
pi.  27. 

3.  If  the  voife  be  attainted  of  felonry  the  lord  by  efchoat  fhall 
enter  and  put  out  the  hufband ;  otherwifc  it  is,  if  the  felony  be 
committed  after  tffue^iaA.     Co.  Litt.  351.  a. 

4.  A  wfe  kills  her  hufband^  the  hu/hand^s  goods  are  forfeited. 
Jenk.  65.  pi.  22. 

5.  A  hii/band  and  wife  are  jointenants  for  a  term  of  years  ;  the 
hufband  is  felo  de  fe^  or  fuppofe  the  wife  be,  the  faid  term  is  for- 
feited.    Jenk.  65.  pK  22. 

6.  The  hufband  has  a  term  for  years ^  fo  has  the  wife  ;  the  forfei- 
ture of  the  hufband  forfeits  his  own  and  his  wife's  term.  .  The 
fame  law  as  to  the  forfeiture  of  the  wife  concerning  her  term, 
Jenk.  65.  pi.  22. 

7.  tenant  in  tail  general  mahes  a  feoffment  to  the  ufe  of  himfelf  Hob.  334. 
and  his  wife  and  the  heirs  of  their  two  bodies ^  he  has'ijfuehy  the  faid  *°  54|«  13 
wife.     After  the  27  H.  8.  of  ufes  in  the  28  H.  8.  the  hufband  ^^^\l  ^/ "    » 
commits  treafon  29  H.  8.  he  is  attainted  and  executed.     The  wfe  Ratcliffc,,— 
furvives  him  ;  (he  is  tenant  in  tail  ;  for  (he  was  neither  the  of-  J^*  ^9*  ^ 
fender  nor  heir  to  him.     The  wife  dies.     The  rights  of  the  firft  pafch.  1 ' 
tail  and  the  fecond  tail  are  forfeited  for  this  treafon,  by  the  flatute  Car.  in  the 
of  26  H.  8.  cap.  13.  by  all  the  judges  of  England.     Jenk.  268.  "^^^^^['^ 

pi.  21.  Palm.  351. 

10-58.  Hill. 
^o  Jac.  Ld.  Sheffield*8  cafe,  S.  C.  argued  in  the  exchequej.--— >Codb.  300.  to  316.  pi.  417.  S.  C. 
Mcam.  i£acc.<^-— >Het.  I5«.  S.  C.  argued. 

8.  If  Hit  hufband  and  wife  have  an  eflaie  taily  mi  tixt  hi^and  is,  [  I08  ] 
attainted  of  tfeafon^  the  land  is  forfeited.      [But  it  feems  here, 

that  if  the  wife  has  an  eflate  tail,  and  the  hufband  is  attaioted  of 
treafon,  the  land  is  not  forfeited.]    Jenk.  203.  pL  27.  •    . 


(A«  a)  What  Things  a  Feme  fhall  have  after  the 
Death  of  her  fiaron.     What  ASI'ims. 


C 


I.    A   Feme  fhall  have  tref^aft  after  the  death  of  her  baron,  for  «^  tref* 
•^^  trees  cut  upon  i&fr /or/i^  during  the  coverture.     18  Ed.  4.  P*^*»P'-34«> 

15.  39  H.  6. 450  cite? v.*  c* 

.  but  S.  P. 
does  not  appear  in  cither.— Palm.  313.  M.icb,  to  J^c  B.  K.  in  caftof  Pettrs  v.  Kofc,  S.  C.  ciud 
per  cor.  &  7  £•  4« 

[2.  The  feme  (hall  have  ravifbment  of  ward  by  furvivprfhip,  ^•'-  Biron 
where  the  ward  was  joint  to  baron  and  feme.     43  Ed.  3.  10.  J  *?^i^"^tte" 

^  C. Fitzb.  Briefe,  pi.  561.  Cites  S,  C.  &  S»  P.  by  Fiocli,— ^Scc  Br.  Chattels^  pi.  3!  cites 


no  «  OBdcofl  ami  ^eme. 

and  not  ttie  executor  of  the  baron.    Br.  Baron  and  Feme,  pL  24* 

cites  48  E.  3*  12. 

5.  Chattels  perfonaly  which  veft  in  the  baron  and  feme,  ihall  not 

furviye  to  the  feme^     Br.  Chattels,  pi.  3.  cites  14  H.  4.  24. 
Aad  die  6.  Trefpafs  is  done  to  the  inheritance  if  the  wfii  though  the  da- 

may  brin  maga  recovered  in  an  aftioiT  arc  not  real,  yet  the  wife  (h&U  have 
after^SIe  ^^"^  if  thchulband  dies  before  execution ;  per  2  juftices.  Owen 
death  of       83.  Pafch.  4  &  5  P.  &  M.  in  C.  B.  Anon. 

the  baron 

ibr  trefpafs  done  during  the  coTerture»    and  damages  (hall  go  with  the  adKon.     ft  RoU.  Rep.  265. 
-Mich.  20  Jac.  B#  R.  Peiera  v.  Rofe Edmondt.  ■  Palm.  313.  Peters  v.  Rofc,  S.C.  inerroTyani 

judgment  affirmed. 

D.  331.  a.'  7.  A.  by  will  gives  all  the  rejldue  of  his  goods  to  M.  his  Wife, 
5[**''^id^'  whom  he  makes  his  folc  «r^r«/r»x,  to  pay  his  debts,  &c.  M.  after 
jttdged*-^'  takes  C.  for  her  hufband,  who  makes  executors  and  dies.  The 
And.  22.  pi.  vufe  fhall  have  the  goods ;  for  (he  took  them  as  executrix,  and 
^I'fl^'    not  as  devifee.    Mo.  08.  pi.  242-  Mich^  xc   &  16  Eliz.  Hunks 

adjudged.—  Ati_  i.  ^        t        ^  «* 

Bendi.  ft  1 9.  V.  Alborough. 

pi.  152. 

S.  C.  adjudged,  and  the  pieadiagi. 

fiotif  he  8.  A  bond  was  conditioned  to  pay  tool,  to  baron  and /erne.  Pay- 

^^'dif?""^  ment  to  the  hufband  alone  is  a  good  plea,  without  naming  the 
agreement     wife.      Goldib.   73.   pi.   16.   Mich.   29  &  30    Ellz.  May   Vr 
'tohiswife'i   Johnfon. 

right  in  it, 

the  right  to  the  bondit  in  them  both,  and  in  cafe  of  hif  death  diall  furvive  to  the  wife }   per  Ld.  C. 

King,    ft  Wois.'b  Rep.  497.  Mich*  lyftS.  hi  caiiiof  Copping  v.  -  •  -  . 

9.  If  the  baron  makes  a  letter  of  attorney  to  receive  a  bond  debt  of 

the  wife's ;  if  J.  S.  receives  it,  the  huiband  alone  fhall  have  in 

account ;  per  Popham  Ch.  J*  to  which  Fenner  J.  agreed.  Goldib.' 

160.  in  pi.  91.  HilL  43  Eliz.  in  cafe  of  Huntley  v.  GrifEth. 

And  the  lo.  A  pcrfonal  duty  being  a  chofe  en  oHioh^  as  a  bond  to  baron 

^J^  J**y     and  feme,  may  well  lii  in  jointure  between  a  baron  andhisfefne,  but 

thebond^in    othcrwife  of  othcr  pcrfonal  things ;  adjudged.   Noy  149.  Nor- 

his  own       ton  V.  Glovcr. 

naxney  or 

join  hU  iviie  with  him  j  l^id  per  cor.  to  be  the  better  opinion.    Stj.  9.  Pafch.  23  Car.  |lefi«*s 

•afo. 

II.  If  an  ejlray  comes  into  the  manor  of  the  wife,   and  the 

baron  dies  before  feifure^  the  wife  fhall  have  it,;  for  feifurc  gives  the 

property.     Co.  Litt.  35i»  b. 
CT0.C.345.       12.  Ferfonal  goods  of  which  the  feme  has  property^  are  given 
Ld^^Haftingi  ^^  *^  hufbaud  by  the  marriage  j  but  not  fuch,  of  whidi  fhc  has 
y.  boogUft*  a  bare  poffeffion^  as  goods  bailed  to  her,   or  found  by  her,  t>r 

which  file  has  as  executrix  \   but  the  a£lion  of  detinue  muft  be 

brought  againft  them  both.     Co.  Litt.  351.  b. 
Butothcf-         i^,  Legacy  of  lol.    was  left  to  a  feme  covert,   payable  iB 
t^Jli"     ifwi/A/  after  the  death  of  the  dcvifor.    T«flator  dies.    The  huf- 

13  *     band 


IBaTan  ftnti  ^^,  *in 

band  may  nUaft  it  before  the  tntie  of  payment.    Per  Montague  "^i""  "of 
Ch.  J.  2  Roll.  Rep.  134.  Micli.  17  Jac.  B.  R.  Anon.  J'J^^J  ^ 

and  fhallfunrive,     Arg.  Gibb.  206.  cites  Mo.  452.  pi.  61 8.  Goldib.  159*  pUgi. 

•  14,  By  the  civil  law,  an  acquittance  by  the  hufband  fora^  /Ir-  Hob.  247. 
gacy  to  the  wife  is  not  ftiffitient  without  the  wife's  joining,  but  it  5ijch*i6 
is  otherwife  by  pur  law ;  and  a  prohibition  was  granted.     Hutt.  jac.  Wattg 
22.  Mich.  16  Jac.  Conlfby's  cafe.  v.Coniiby, 

S.  p.  feem?  to  be  admitted,  Hct.  132.  S.  C-  HUU  4  Car.  €•  B.  but  ieems  only  taken  froza 

Hob. 

1 5.  The  henejit  of  a  decree  for  laron  anJfemehtlongs  to  the  fern?,  ^^'"^  ^^ 
and  not  to  the  executors  of  the  baron ;  certified  by  Hyde  J.  and  JecVeed'ac- 
confirmed  by  the  court.    Chan.  Cafes  27.  Mich.  15  Car.  2.  Nan-  cordingiy  — 
ney  v.  Martin.  2  ^"^' 

'  Rep.  172. 

pU  223.  S.  C.  held  accoidiogly. 

1 5.  The  portion  of  an  orphan  in  tie  chamber  of  London^  if  the  2  Vent.  343. 

hufband  die  without  altering  the  property,   fliall  go  to  the  feme  ;  ^^'j^! 

decreed  by  Ld.  K.  Bridgman,  afQfted  by  Turfden  and  Wilde  J.  conitngiy, 

Chan.  Calcs  181.  Trin.  22  Car.  2.  Pheafant  v.  Pheafant.  ^?'i««  « 

chofe  ea 
•diofly  and  not  barely  a  dcpofitum.  3  Cb«  Rep.  69.  Pfaeaiant  t.  Pheafant  is  not  the  S.  P. 

A.  on  his  fon^i  marriage  ftitk  B.  in  confidcradon  of  1200  1.  paid,  and  of  1200I.  more  due  to  E. 
by  the  chamber  of  London,  fettles  i  jointure  §n  ber  of  %40  U  per  ann.  The  fon  dies.  The  father 
hy  bill  claims  the  jaocl.  in  the  chamber  of  I.ondon,  as  a  purchafer,  by  making  the  fettlement;  but 
the  fon  laving  done  nothing  to  alter  the  property,  the  bill  was  difmiiTed.  Ch.  Prec.  209.  pi.  171. 
Mich.  1702.  Riidyard  v.  Neirin.— S.  C.  ciud  2  Vem.  503.— *2  Frjeem.  Rep.  262.  pi.  331. 
S.  C.  decfced  accordingly.  But  the  reporter  fays  that  mo&  of  the  bar  dlfiered  from  the  lord  keeper  ia 
opinion. 

J7«  AhndiQ  the  tuife  dumfoia  was  by  marriage  articles  to  be  »Keb.  841. 
paid  to  the  baron  after  12  months,  and  he  to  pur  chafe  land  with  it  Mich.' 25 
and  fettle  it  on  himfelf  and  wife,  and  the  heirs  of  their  two  bo-  Car.  2. 
dies  $  remainder  to  the  heirs  of  the  baron.     They  had  iflue  a  i*^.",  ^* 
daughter.     The  hufband  dies,  and  the  daughter  dies.     The  bond  s.*^^'.*ad-' 
unaltered  being  a  chofe  en  aftion  furvived  to  the  wife,  and  was  jadged.— . 
not  liable  at  law  to  bond  creditors,  nor  was  the  intcreft  due  ^S'^iT* 
thereon.     Cited  2  Vem.  55-  as  the  cafe  of  Lawrence  v.  Be-  kcp.'ies', 
vcrlcy.  166 

2  Vem.  584 
cited  per  mailer  of  the  rolls,  and  fays  the  likejudgment  has  fince  been  given  So,  the  cafe  of  Whitwick  v« 
Jcxmiii. 

18.  A  and  B.  an  only  daughter  and  child,  married  to  C.  A.  in 
1656,  made  a  nuncupative  will,  and  bequeathed  all  his  efiate  to  B. 
and  C.  The  court  was  of  opinion  that  fince  B.  and  C.  had  took 
out  adminiflration  nvith  the  'will  annexed^  as  univerfal  legatees  ;  that 
the  fame  was  a  fufiicient  a£ent  to  the  bequeft,  and  thereby  the 
nvbole  efiate  of  A.  vejled  in  C.  except  debts  unreceived  and  choles  en 
action,  and  was  fubjeft  to  the  will  of  A.  That  the  debts  of  A. 
unpaid  at  the  death  of  C.  fliall  be  in  the  firft  place  paid  out  of 
the  chofes  en  a&ion  which  dX^lfurvive  to  B,  as  admiinftratrix  to 
A.     That  23  to  merchandize  brought  to  England  after  the  death  of 

A*  and 


XXI I  /Baton  anti  jpeme. 

A.  aniC.  in  a  fliip  of  which  A.  had  an  eighth  part,  and  whidt 

B.  claimed  as  furviving  adminiftratrix,  fince  the  lame  remained  m 
fpecie  without  alteration^  they  were  in  the  fame  condition  with  the 
other  goods  of  A.  which  did  veft  in  C.  by  his  bequefti  and  do 
not  belong  to  B.  but  are  to  be  difpofed  according  to  A's.  will,  to 
purchafe  lands  for  the  benefit  of  D.  Fin.  Rep*  370.  Trin.  30 
Can  2.  Gundry  v.  Brown, 

19.  Money  in  truftees  hands  for  the  benefit  of  a  feme-covert  was 

decreed  to  the  wife,  and  liot  to  the  executors  of  the  baron,  he 

having  made  no  particular  difpofition  of  it.    Vem.  i6i.  pi.  150. 

Pafch.  1683.  Twifden  V.  Wife. 

r  1 12  ]        2o*  '^  ^'  ^^  ^  ^^^  ^^  ^^  a  feme  covert  during  coverture^  and 

^  by  her  hufband's  confent,  the  defendant  pleads,  that  thehulband 

made  him  his  executor.    It  was  held  no  good  plea  \    and  it  was 

faid  that  perhaps  the  reafon  why  he  made  him  his  executor,  was 

his  giving  that  bond.     2  Show.  247.  pi.  249.  Mich.  34  Car.  2. 

B.  R.  Checkley  v.  Checkley. 

Kktnm  21.  If  there  be  a  bond  debt  due  to  the  wife,  the  hulband  may 

^hnngt    fug  alone  without  joining  his  wife,  but  if  the  wife  be  joimd  in 

Smiof  tbt    ^^  aSion^  and  judgment  is  recovered,  the  judgment  will  furvive 

wtfit  Md    to  the  wife,  but  not  being  joined,  the  intereft  does  veft  by  the 

rtcwart^       judgment  in  the  hufband,   and  will  go  to  hb  executors ;  per  Ld. 

'^dtelt     Ch.  Jeficries.    Vcrn.  396.  pi.  366.  Pafch.  1686.  in  cafe  of  Og- 

tlie  nature     lander  T.  Bafton. 

of  the  fecu- 

rity  and  makes  it  the  baron*t,  for  bj  this  the  debt  it  turned  into  rem  adjUk^tuwif  and  it  no  longer 
a  chofe  en  aAion }  Aiig.  faad  it  had  been  fo  adjudged  lately  in  B.  R.  Yet  Ld.  Cowper  feemed  tothinit 
that  fuch  a  judgment  would  not  carry  it  to  the  huibandU  reprefentativei  againft  the  wife  furriving. 
Ch.  Pfcc.  4.1  $.  Trin.  1  Geo.  In  Cane,  in  cafe  of  Packer  v.  Windham.  O.  Equ.  Rep.  loo. 

Sr  P.  in  S.  C.  In  tondem  TerUt. 

**  * 

22.  Wiffs  portion^  confjling  of  chojes  en  affion  unaltered,  and 
lands  of  inheritance  (haU  furvive  to  her,  notwithftanding  before 
the  marriage  the  baron  made  a  jointure  adequate  to  her  portion^ 
and  lid.  Jefieries  difmifTed  the  bill  which  was  brought  by  the  cre- 
ditors of  the  baron  to  make  them  ajets.  2  Vern.  68.  pL  63. 
Trin.  1688.  Lifter  v.  Lifter  &  al\ 

23.  A.  by  will  gives  B.  his  daughter  400/.  and  devifed  landi  t^ 
her  till  his  fon  C.  mould  pay  her  this  400 1. — ^B.  marries  D.  D^a 
father  covenants  to  fettle  lands  of  100 1.  per  ann.  and  C.  the 
brother  covenants  to  pay  the  400 1.  to  D.  and  on  payment  the 
lands  devifed  to  the  daughter  were  to  be  difcharged  of  thb  400  L 
*-D.  dies. — Decreed  that  the  400 1.  fliould  go  to  B.  The  lords 
commiffioners  thought  it  ftill  continued  a  charge  on  the  land, 
and  as  a  chofe  en  aSHon  furvived  to  the  wife,  though  it  was 
agreed  that  the  huft)and  during  the  coverture  might  have  releafed 
or  difcharged  it.  2  Vem.  190.  pi.  173.  Mich.  i69o«  Bowman 
V.  Corie. 

24.  By  a  fettlement  made  on  the  marriage,  the  baron  aqd 
feme  were  mzAtjointenantsfir  their  lives.  The  baron  dies,  leaving 
the  lanifown  with  corn.  The  queftion  was,  whether  die  emble- 
ments on  the  land  fettled  ibould  go  to  the  wifjpi  or  to  the  execu* 

tQXl 


^aroh  anu  £tmt  m 

tots  of  the  hufband,  becaufc  in  the  cafe  of  Grangers  they 
Would  furvivc;  but  in  the  cafe  of  hufband  and  wife,  Ld« 
Roll  was  of  opinion  they  Ihould  go  to  the  executors  of  the  huf- 
band. The  court  propofed  to  each  to  take  a  moiety,  which 
was  agreed  to;  2  Vcrn.  322*  pi- 311.  Michi  1694.  Kowney's 
cafe. 

25.  A  jointure  was  made  in  confderaiion  of  100  /.  portion^  whereas  Decreed  b/ 
tiie  wife  had   150/.  more  in  her  brother's  hands.     The  biaron  ^""JJJ*^ 
died.     Decreed  at  the  rolls,  and  donfirmed  on  appeal,  that  the  and  on'ap.* 
150/.  Jbould furvive  to  the  '^ife.     2  Vern.  502.  Arg^  cites  it  as  peal  tp  the 
the  cafe  of  Cleeland  v.  Gleeland.  aUor^^* 

Wert,  he  was  of  opinion,  that  bnlefs  there  wis  an  agreertient  that  the  hoAand  ihould  have  the  other 
150 1.  it  w;!l  iurvive  to  the  wife  ;  but  if  the  fettlcment  had  beta  w  conjt.ierathn  of  the  whole  forfi0n, 
*nd  had  been  equivalent  to  it,  that  would  have  amounted  ro  att  agrument  that  the  hufband  fliould  have  it* 
Chao.  Prec.63.  pi.  58.  Mich.  1696.  Cleland  v.  Cleland. 

26.  Hufband  alone  might  bring  debt  for  portion  promifed  to  him 
Kuiti  his  ^ife,  arid  though  land  had  hcen  fettled  by  hulband  upon 
wife  in  conftderation  of  her  fortune^  of  which  this  debt  was  part, 
yet  he  having  not  recovered  it  during  tvuerturej  the  wife  fliould  re- 
cover it  to  her  own  ufe.  And  tliough  it  was  pretended  that  there 
was  a  recovery  in  hufband* s  time,  and  that  they  would  prove  by  the 

fieri ff  who  had  wr»  of  execution^  yet  they  having  not  the  judgment  [1x3} 
on  which  the  execution  was,  it  was  ruled  they  could  not  give  that 
in  evidences  per  Holt.     12  Mod.  346.  Mich.  11  &  12  W.  3. 
Anon. 

27.  If  the  hulband  ajjtgns  a  bond  of  the  wift^sfor  a  valuable  |^- Keeper 
conjiderationy  this  will  not  bind  the  wife  if  flie  furvives  5  for  flie  ^^^^^^^^ 
claims  paramount ;  per  Ld.  Keeper  Wright.  Ch.  Free.  121.  Trin.  ^xiagreeman 
1700.  in  cife  of  Burnet  and  Kinafton.  toafign 

'  ^  ^         might  be 

otherwife  ;  but  he  thought  it  would  not.     Ibid.  fl.  C.  cited  a  Vern.  50a* 

28.  A  nlan  imarries  a  woman  intitled  to  a  mortgage  in  fee j  and  The  v>tfi 
after  marriage  ajjigns  his  interejl  in  the  mortgage  to  trujlees,  to  call  '^^^.J'^^ 
in  the  moneys  and  lay  it  out  in  land,  to  be  fettled  upon  the  hufband  and  articles. 
ti^,  and  their  ijue,  remainder  to  the  heirs  of  the  hufband.      The  Ch»n.  P«c. 
hufcand  dies  witidout  iflue>  and  after  the  wife  dies.    This  mort-  11^^,^;^- 
gage  is  as  a  chofe  en  a^lion,  and  the  wife  furviving,  it  (hall  go  to  there  any 
her  executor,  and  not  to  the  executof  of  her  hulband.     2  Vern.  ''fl'^'^'^^l 
401.  pi.  371.  Mich.  1700.  Burnett  v*  Kinnafton.  Wright. 

Cbwu  Prec.  i»i.  S.  C S.  C.  cited  Arg.  Ch.  Prec.  416.  and  fays  the  reafon  wat,  that  the  huHjand 

couU  transfer  only  the  fame  right  that  himfelf  had Cowpcr  C.  fa.d,  that  W  a  m^tgage  in 

/«,  ih€  bmfiamd  cuU  nu  djpoft  of  it  ^itbcut  tbe  w/f.  and  the  eftate  in  her  gave  her  t  right  to  the 
money.  Ibid.  AiS.^But  where  there  were  aroclea  before  marriage,  by  whieh  thd^uOiand  was  to  d.f- 
iacumber  hit  eftate  within  6  monthi,  (within  which  time  flie  died)  and  for  every  tool,  to  fettle  10  L 
per  aan.  though  the  eftate  wai  but  70  1.  per  ann.  and  the/artune  fecured  on  land  was  1150 1.  yet  Ld. 
HarcoQrt  deoted  the  iiCoU  (the  hufband  and  wife  being  dead)  to  the  adminiftratDr  of  the  hu/band, 
ke  bciAK  a  purehafor  by  the  agreement,  and  having  made  fome  progrefi  in  difchafging  the  eiUte.  Ch. 
Pftc  312.  Matdith  ▼.  Wynn. Abr.  Equ.  Cafes,  70.  S.C. 

29.  A  mortgage  for  1300/.  tahen  in  a  trufiee's  name,  was  decreed  »  Freem. 
to  the  executors  of  the  baron  5  per  Wright  K.  who  faid,  Aat  m  p,/^'^^^  • 
bU  cafes  where  the  baroa  makes  an  equivalent  fettlement,  it  ihaU  be  pafch.2705. 

Vol-  IV.  Jf,  i°tende4 


Norbonc^B  intcTidcd  hc  was  to  hare  the  portion.  The  wife  fliall  n6t  have  fief 
*' d  VJmf '  j^i^'^^^  ^^^  fortune  both>  and  the  rather  in  this  cafe  becaufe  a 
to  be  s.  c.  truft,  and  the  baron  could  not  come  at  it,  fo  as  to  alter  the  pro- 
and  the  perty>  without  the  afEftance  of  this  court ;  and  the  widow  waft 
accordingly  Condemned  in  cofts.  2  Vem.  501.  pi.  451*  Trin.  1705.  Blois 
and  it  was '  and  Martin^  executors  of  Ld.  Hereford  v*  Lady  Hereford.     * 

<atd  that 

this  cafe  wts  the  ftronger,  becaufe  it  might  be  a  <]ueftion  whether  this  was  a  chofe  en  a£Uon ;  for  being 
once  money  in  the  guardian's  hands,  the  mafterof  the  rolls  was  of  opinion,  that  it  wat  nocin  the  powtf 
of  the  grandmother,  who  was  the  guardian,  to  turn  it  into  a  chofe  en  a£lion,  no  more  than  a  guardian 
or  truftee  can  turn  money  into  land«  fo  as  to  make  it  go  to  the  heir  inftead  of  the  executor*  <  See 

Ch.  Prec.  414'  Arg.  S.  P. 

A  fettlementaaade  by  the  baron,  pi^rfuant  to  an  agreement  before  marriage,  mtitlea  him  to  thewHe*t 
fortune,  thoogh  fiandiag  out  upon  h&ndt  and  other  Jecur'ttiet  \  for  hereby  he  becomes  a  porchafor,  efpe- 
cially  if  fuch  fettlement  was  made  in  conildcration  of  that  fortune.  Arg.  iaid  that  it  bad  been  feveral 
times  fettled  ^n  chancery.  Gilb.  £qu>  Rep.  loo.  Ttin.  x  Ceo.  in  cafe  of  Parker  t.  Windham.— -« 
Chan.  Piec.  414-  Arg.  S.  P. 

30.  Jf  bujband  lends  money  in  hts  and  his  mfis  name  on  mort- 
gages and  bondsy  and  dies^  the  wife  is  intitled  to  this  by  furvivor- 
ihip,  if  there  are  afTets  fufBcient  without  this  money  to  pay 
debts;  for  (he  is  in  the  nature  of  z  joint'-purchafen  per  Harcourt 
K.     2  Vern.  Rep.  683.  pL  608.  Trin.  1712.  Chrift*s  Hofpital  v* 
Budgin  &  Ux'. 
€.  Em.  R.       31-  A"  ajftgnment  by  the  baron  of  chofes  en  aBion  of  the  feme's  is 
J03.  s.  c.    not  fufficicnt  to  prevent  its  furviving  to  the  feme,  in  cafe  fhe  fur- 
*  ?'  ^'  *"   vivcs  the  baron  ;  for  they  are  not  aiEgnable  by  law ;   per  Ld.  C 
to.  "  Cowp.er.     Ch.Prec  419.  Mich.  17 15.  Packer  v.  Windham. 

32.  Bond  debtor  to  the  feme  becomes  bankrupt.  The  hifbandpayr 
contribution  money^  and  dies  before  the  diftribution.  Feme  fur- 
vives ;  but  dies  before  diftribution.     Per  Cowpcr  C.  notwith- 

[  114  ]  ftanding  the  baron's  paying  the  contribution-money,  the  property 
was  not  altered,  but  the  debt  remains  a  chofe  en  aEtion^  and  fur- 
vived  to  the  wife ;  but  direfted  the  feme's  executors  to  repay  the 
baron's  executors  the  contribution-money.  2  Vern.  Rep.  707. 
pi.  629.  Mich.  1715.  Anon. 

33.  The  baron  may  releafe  a  chofe  en  aclion  belonging"  to  the  wife. 
Arg.  Ch.  Prec.  414.  Mich.  17 15. 

34.  If  truflees  pay  the  lutfe^s  fortune  to  the  baron^  (lie  can  have  no 
remedy.     Arg.  Ch.  Prec.  414.  Mich.  17 15. 

35.  Feme  before  marriage  fuved  350/.  out  of  her  maintenance^ 
money,  which  was  in  her  brother's  hands.  The  brother  gave  a 
bond  for  it  to  the  baron  ;  but  the  Reward  proving  that  the  baron  faid 
his  nvife fhould  have  the  350  /.  and  that  it  Ihould  be  placed  out  for 
her  benefit;  and  having  alfo,  a  little  before  his  death,  fakl  he 
gave  it  to  his  wife,  and  3  perfons  prefent  wrote  it  down,  and  at- 
tefted  it  as  witneflcs,  though  not  by  baron's  direftion,  or  with 
his  knowledge  ;  and  though  the  baron  after  made  two  codicils, 
and  in  one  of  them  devifed  feveral  things  to  the  wife,  but  took  no 
notice  of  the  350I.  or  the  bond  for  it,  yet  Cowper  C.  decreed  it 
to  the  wife,  not  as  a  gift  from  the  baron,  but  as  declared  and  in* 
tended  originaJ/yfor  her  feparate  ufe,    a  Vern.  Rep.  748.  pi.  654. 

Hill* 
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Hill.  1 716*    The  Earl  of   Shaftfbury  v.  Countefs  of  Shaftf- 
bury. 

36*  AfettUtnent  vjos  modi  by  the  hujhand  in  cwjlderation  of  afecU'^  It  wis  an- 
rltf  nobich  the  wife  had  for  3000/.    and  it  was  held  that  it  fhould  'jj^'**^»  f^*t 
go  to  die  hufband's  executors,  the  wife  having  furvived  him,  laJiL^rrA" 
though  it  was  objeded  that  no  affignment  was  made  of  it  to  him.  meat  pre. 
L.  P.  Conv.  39  c.  cites  it  as  decreed  by  Ld.  Cowper,  17 16.  Stan^  *'®"  ^  ^ 
hopev.Thackcr.  ^^ 

,  huibmd 

fiaottld  have  the  portion  \    per  Reynolds   Ch.  B»   Ibid.    396.  Chm,  Prec.  435.  pi.   284* 

TriA.  1716.  S.  C.  but  S.  P.  does  not  appear. 

37.  Hufband  arid  wife,  having  iffuc  one  daughter,  join  in  a 
conveyance  of  the  luifis  lands  ^  and  agree  that  600  Lpart  of  the  purchafem 
fnoney^Jhould  be  fettled  in  manner  following,  viz.  30  /.  /i  year,  the  inte-^ 
reji  thereof  to  be  paid  the  hujband  during  his  life^  and  after  his  death 
t^  his  wife  for  Itfe^  and  after  their  deaths  the  intereft  to  be  paid  to 
fuch  daughter  or  daughters  as  fball  be  begotten  between  them^  till  they 

fliall  attain /AWr  reJpeElive  ages  of  21,  or  be  married^  and  then  the 
principal fum  to  fuch  daughter  or  daughters  ;  but  in  cafe  there  fball  bi 
m  daughter ^  then  to  the  furvivor  of  the  hujband  or  wife.  A. 
married  the  daughter^  and  in  confideration  of  this  600  /.  made  a 
fettlement  on  her.  The  daughter  died  in  the  life'4ime  of  her  father 
and  mother f  and  foon  after  the  mother  died  without  ijffue.  The 
hufband  of  the  daughter  is  intitled  to  it,  as  her  admini- 
ilrator.  Chan.  Free.  489.  pi.  304.  Fafch.  17 18.  Hewitt  v. 
Ireland. 

38.  The  baron^  on  marriage  of  a  citizen  of  London's  daugh- 
ter, made  a  conftderable  fettlement  on  her,  and  furrendered  copyholds^ 
and  gave  her  by  his  will.  Her  father  died,  whereby  (he  became 
intitled,  by  the  cuftom  of  the  city,  to  part  of  his  perfonal  eftate, 
for  payment  vrhcrtof  feveral  Jpecifc  fecurities  of  flocks  were  tranf 

f erred  to  him  and  her  jointly.  He  afterwards  increafed  her  jointure 
confiderablyf  but  never  altered  his  will.  Fer  Ld.  Chancellor;  the 
flocks  undoubtedly  belonged  to  the  hufband  ;  but  a  hufband  may 
purchafe  to  himfelf  and  his  wife,  and  here  he  takes  to  himfelf 
and  his  wife,  which  is  the  fame  thing.  There  is  a  confider- 
able  acceflion  of  fortune  to  the  hufband ;  and  as  this  came  by 
her,  it  would  be  very  hard  by  equity  to  take  frorti  her  what  the 
law  gives  her ;  and  fo  ordered  fo  much  of  the  bill  as  fought  to 
make  the  flocks  in  their  joint  names  the  eflate  of  the  hufband,  to 
be  difmifTed*    Selcfl  Cafes  in  Chan,  in  Ld.  King's  time,  48,  49. 

*  1 1  Geo.  I.  Lannoy  v.  Lannoy. 

39.  A.  tenant  for  life,  with  power  to  make  a  jointure  of  lool.  a    [    US  3 
year  for  every  1 000 1.  on  his  marriage  with  M.  with  whom  he  re- 
ceived 8000 1.  made  a  jointure  of  800  1.  a  year,  and  covenanted 

to  male  a  further  additional  jointure  of  loot,  a  year,  for  every 
1000/.  which  he  fhould  receive,  or  be  intitled  to  by  virtue  of 
M.'s  father's  or  mother's  will.  A.  died  without  iflue,  at  which 
time  M.  was  intitled  to  one  half  of  a  moiety  of  the  furplus  of  her 
f^aber^s perfonal  eflate.    Upon  a  bill  by  the  creditors  of  A.  to  fub- 

K  ^  .  jca 
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jc£l  M.*s  (hare  of  the  moiety  to  the  payment  of  debts>  and  upon 
a  bill  by  M.  that  in  fuch  cafe  (he  may  have  a  further  jointure  in 
proportion  to  fuch  (hare  to  be  made  by  the  next  in  remainder^ 
Ld.  Chancellor  King  thought,  that  this  could  not  be  looked  upon 
as  bringing  any  further  portion  to  A*  and  that  it  was  not  reason- 
able that  A»'s  creditors  fliould  have  any  benefit  of  the  refidue  of 
M.*s  fortune  if  ever  that  ihould  be  recovered,  in  regard  (he  cannot 
have  any  recompence  in  conftderation  thereof^  purfuant  to  the  articles  for. 
parting  with  it\  and  therefore  decreed  that  (he  keep  overplus  of  her 
eftate  to  herfelf,  without  having  any  additional  jointure,  the  re* 
mainder^man  not  being  bound  or  affe£ted  by  A.'s  covenant  any 
further  than  warranted  by  the  original  power.  2  Wms/s  Rep. 
(648.)  pi.  205.  Mich.   1731.  Holt  V.  Holt.  And  Gibfon 

V.  Holt. 

40.   A.  upon  his  marriage  with  M.  gave  a  iond  to  trujlees^  re- 

citing,  that  by  the  marriage  hejhould  he  greatly  advanced  in  riches  t6 

ihe  value  of  about  500  /.  agreed  to  pay  M.  \oL  a  year  to  herfeparate 

ufcj  and  thatjbe  might  difpofe  of  1 00  /.  by  will  in  his  Ife^timey  and  if 

Jhefurvives  him,  he  is  to  leave  her  200  /.  and  all  her  wearing  appa^^ 

rely  platey  is*c.  Fart  of  her  fortune  confided  of  a  bond  entered  into 

with  her  by  J.  S.  before  her  marriage  with  A.  They  intermarried. 

A.  died,  the  bond  from  J.  S»  being  unpaid ;  but  A«  before  his 

death  made  a  will,  and  B.  his  refiduary  legatee.    Then  M.  dies# 

Ld.  C.  Talbot  decreed  this- bond  to  the  reprefentative  of  A.  and 

not  of  M.  and  faid,  that  moft  of  the  cafes  where  chofes  en  ac« 

tion  have  been  decreed  to  the  huftand's  reprefentative,  (he  dying 

in  the  life-time  of  the  wifej)  have  gone  upon  the  reafon  of  equality^ 

there  being  a  fettlement  made  by  the  hufband  on  his  wife,  whereby 

he  became  a  purchafor  of  her  fortunes  and  therefore  on  the  one  hand, 

as  ihe  was  to  have  the  provifiori  made  by  the  fettlement,  fo  on  the 

other  hand  he  ihould  have  her  whole  portion  \  that  in  the  princi* 

pal  cafe  the  wife  was  tied  up  by  the  agreement,  and  fo  barred 

herfelf  of  the  chance  of  furvivorihip,  which  ihe  would  otherwife 

have  had  by  law,  and  that  the  huiband's  departure  from  the  ab^ 

folute  right  which  by  law  he  had  over  the  whole  is  of  itfelf  a  fuf* 

iicient  coniideration.     Cafes  in  £qu*  in  Ld.  Talbot's  time   i68. 

Hill.  1735-  Adams  V.Cole. 

In  tWs  cafe        41-  i^egacy  of  200 1.  left  to  a  feme  covert  by  her  father,  to  buy 

the  tcftator   fonwthing  to  remember  him  withal,  was  ordered  to  be  pAid,  after 

fe  acTf  ^"  the  hulband's  death,  out  of  his  perfonal  eftate,  (though  he  had 

50  Vto  the  l^id  it  out  in  a  piece  of  plate,  and  had  bequeathed  all  his  plate  td 

husband,       her,  but  without  intercft.     9  Mod«  6^.  70.  79.  Mich.  10  Geo. 

hl~^of   Acherleyv.  Vernon. 

the  execQtorty  fo  that  taking  all  the  circyrnftances  tcgetber,  it  muft  be  intended  that  the  tefl-ator  pUinlr 
intended  this  as  a  legacy  u>  the  Jtfarhtt  ujt  of  his  daughter,  though  he  did  not  ufe  the  very  words,  wok 
it  WIS  decreed  accordingly.     10  Mod.  518.  531.  S.  C.    . 

42.  On  a  bill  by  baron  and  feme  to  redeem  a  mortgage  of  the  wife^s 

eftatCy  Ae  defendant  put  in  2l  plea,  vrhichvrzs  over-ruled,  fir  which 

5  /.  co/ls  is  given  to  the  plaintiff  oi  courfe.     The  baron  died.     Ld. 

C.  King  for  fome  time  doubted  j  but  afterwards  taking  it  to  be  as  a 

I  %  jomt 
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joint  judgment  for  a  fum  certain,  determined  that  it  did  furvive 
to  the  wife.     2  Wms-'s  Rep.  496.  pi.  158.  Mich.  1728.  Coppin 

V • 

*  43.  When  the  baron  gets  pofleflion  of  the  wife's  ^r/io«,  chan- 
cery will  not  take  it  from  him,  but  z/eturityfor  it  furvives  to  the 
wife;  per  attorney  general,  who  faid  it  was  fo  laid  down  per 
Cowper  C.  in  the  cafe  of  Parker  v.  Windham.  The  mafter 
o£  tlie  rolls  faid,  that  in  the  cafe  of  Parker  v.  Windham,  the 
payment  which  was  to  a  mafter  in  chancery  was,  as  to  a  fpedal 
commitieey  tht  ivife  being  lunatic^  and  fo  vqfted  it  in  the  huiband. 
Gibb.  148,  149.  Mich.  4  Geo.  2.  in  cafe  of  Nightingale  y, 
Lockman. 

44.  Bill  for  a  legacy  of  60  L  dcvifed  to  her  by  will  of  Jof.  Mills, 
1 7 1 5.  nvhenfbe Jhould  attain  the  age  of  21  \  fhe  attained  that  age  14 
Feb.  I734«  but  before  had  married  one  BrotheroiVj  ivho  v/as  dead^ 
and  the  bill  was  againft  the  defendant  as  executor  of  the  te/fator, 
who  denied  affets  \  but  it  was  objeded,  the  executor  Or  admini« 
ftrator  of  the  hufband  ought  to  have  been  a  party,  for  tho 
right  vefted  in  the  hufband,  who  might  releafe  it  j  fed  non  al- 
locatur ;  for  the  hufband  dying  before  the  legacy  was  payable^  it  was 
in  the  nature  of  a  chofe  en  aBion^  which  would  furvive  to  the  wife, 
and  although  the  hufband  might  poffibly  have  releafed  it,  yet 
that  Ihall  not  be  prefumed  ;  and  if  it  had  been  fo,  the  defend- 
ant, to  whom  the  releafe  mufl  be  given,  might  make  it  appear. 
Comyns's  Rep.  725.  pi.  280.  Pafch.  43  Geo.  2.  Brotherow  v* 
Hood  in  fcacc. 


(C.  a)   [What]   Things  real  [(hall  furvive   to   the 

Wife.] 

[l.  TF  a  leafe  for  years  be  made  to  baron  and  feme,  the  feme  (hall  Br.  Baron 
^  have  it  by  furvivorfhip.     43  Ed.  3.  10].  ^^  i^nn 

S.  C. Fitzh.  Brief,  pi.  561.,  cites  S.  C.  &  S.  P.  by  Finch. 

[2.  The  fame  law  of  a  ward.     43  ^d.  3-  lo.]  B«^  Ba«n 

pi.  14.  cites  S.  C.  for  thiiis  .a  chattel  real. Fitth.  Bricf.yl.  sSu  citei  S.  C.— — Br.  Chat- 

teU,  pi.  3.  cites  14  H.  4.  24.  S.  P.  but  ihat  contrary  it  it  of  chattel!  perfonal  yfHtd  in  both, 

3.  If  fl  villein  and  his  feme purchafe  jointly,  and  the  lord  enters, 
and  the  villein  dies,  the  feme  or  his  heir  collateral  (hall  re-have 
the  whole  land  5  for  there  are  no  moieties  between  them.  Br.  Par* 

liamcnt,  pi.  43-  c"**^*  40  AfT.  7.  y.   ,    ,   «     ,    t 

4.  Term  of  the  wife  was  extended  on  aftatute  of  the  hu/band  who 
died,  the  wife  fhall  have  the  refidue  of  the  term,  and  avoid  the 
extent  as  to  her  term.  Arg.  3  Ui.  156.  cites  it  aa  held  by  God- 
dard  and  Strange.     7  H,  6.  2.  , 

5.  Tenant  in  dower  made  a  leafe  for  years,  refeiving  rent,  and 
took  baron.    The  rent  was  arrear.  The  baron  dies.    It  was  agreed 

K3  P« 
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per  tot.  cur.  that  his  executors  (hall  have  the  rent.  Mo.  7«.pl.  25* 

Mich.  3  £.  6.  Anon, 
a  Lct.  ICO.  ^'  Baron  poficiTed  of  a  term  in  right  of  his  wife,  grants  parcel 
Atg,  citet  £^ '/  ^0  another^  yet  after  the  deceafe  of  the  baron  the  feme  fhall 
Co.  Litt.  have  the  refidue  of  the  term  that  was  not  granted,  and  it  fliall  be 
— i  Vem.  *  ^'^^y  ***  alteration  of  what  was  granted;  per  Manwood  J.  Cro, 
63.  at  the     £.  33.  pi.  16.  Trin.  26  Eliz.  B.  R.  inSym's  cafe, 

end  of  pi. 

55.  cites  Co.  Xitt.  46.  b.  S.  ?• 

CrcE.  aSy.  7.  Baron  feifed  of  a  term  in  right  of  his  wife,  makes  a  leafi 
▼.Locroft  *  fi^  y^arSi  to  begin  after  his  death  ;  he  died,  and  the  wife  furvived 
rcems  to  be  him,  f  the  leafe  \i  good  for  the  term,  and  after  the  leafe  is  ended 
s.c.  but  the  wife  fhall  have  the  refidue.  Poph.4.  Mich.  34  &  35  Eliz^ 
^l-     B.R.Anon. 

baron  and  feme  vrtn  jotnteiutitt  •/  a  termy  during  corerture,  for  60  years.  The  haren  grants  a  leajif  to 
tMKmetue  after  hh  death,  for  70  years,  and  diet.  This  (hall  exclude  the  wife  ;  for  here  a  good  term 
was  ireftcd  in  intereft,  though  not  in  poiTeflion,  and  is  not  like  a  nun's  granting  his  term  to  commence 
after  his  death.  Poph.  97.  S.  P.  cited  to  be  ib  adjudged,  and  aifo  decreed  good  in  chanceiy.-i* 

S.  C.  cited  Mo.  395.  pi.  514.  in  a  noU  there,  as  adjudged  that  the  leafe  was  good.  S.  C.  cite4 

by  Gawdy  J.  as  adjudged  accgrdingly.  i  Rep.  155.  a. 

+  C117] 

L^fferin-  g.  Baron  and  feme  were  jaintenants  of  a  ierm^  and  the  haron  took 

-^^^Xo  ^  ^^^  ^^fi*  ^*^  ^*  *  furrender  of  the  eftate  of  the  feme  but  only 
died  feifed,    during  covcrture.    Mo.  636,  637.  pi.  876.  Trin.  43  Eliz.  CB^ 

the  wife  fur-  Mcllow  V.  May. 

vivings  per  ' 

tot.  cur.  the  acceptance  of  the  feoffment  by  the  baron  was  a  furrender  of  the  term,  and  it  it  e^tln* 

guiflied ;  but  if  the  conveyance  had  been  by  bargain  and  faie  inroUed,  or  by  fine,  it  had  been  o^cr* 

wife.     Cro.  £.  911.  pi.  %^»  Mich.  44  &  45  £lix.  B.  R.  Downing  y.  Seymour. 

PI.  C.  4x8.  p.  Baron  feifed  of  a  term  in  right  of  his  wife  grants  a  reni\ 
\^^  ^'      charge  and  dies,  flie  fliall  avoid  the  charge,  though  if  he  furvived 

it  fliould  be  good  during  the  term.     Co.  Litt.  1 84.  b. 
Godb.  179.        10.  Thchti/bandpoffeffedofa  term  for  20  years  in  the  right  ^ 
P*'  39^-        his  wife  made  a  leafe  of  10  years  rendering  rent  to  him^  his  executors 

thatHaugli-  '^^^  W'S^^^  ^^^  ^'^^*  ^^^  Crooke  J.  his  executors  fhall  have  the 
ton  and  rent,  and  not  the  wife,  for  it  is  a  fpecial  refervation,  and  (hq 
nwr^'  comes  in  paramount ;  to  which  Haughton  J.  agreed,  and  faid 
J.  being  ab-  ^^^  ^^^  ^^^^  ^^  incident  to  him  who  hath  the  reverfion,  and  that 
fent)  held  is  the  cxccutor  of  the  hulband  ;  and  Hobart  Ch.  J.  of  C«  B.  be<« 
^'""ch**"!*  ^'^K  demanded  his  opinion  by  Montague  Ch.  J,  agreed  that  the 
thlt  the  rent  wife  fliould  not  havc  it.  Poph.  145.  Trin.  x6  Jac«  B.  R«  BJax-^ 
was  gone  5     ton  V.  Heath. 

but  that  it 

was  agreed  by  them  all,  that  the  executors  of  the  huiband  ibould  not  have  it ;  hot  Monttgue  heli, 
that  the  wife  fhould  have  it.  And  if  the  huiband  in  this  cafe  hi^  granted  over  the  reverfion,  hia 
grantee  ihould  not  have  the  rent;  but  Montague  Ch.  J.  faid,  that  in  that  cafe  the  wife  in  chancery 
might  be  retieved  for  the  rent.-.  S.  P.  by  Periam  J.  but  the  wife  ihalJ  have  the  refidne  of  the  term  ; 
but  the  other  juftices  delivered  no  opinion.  Cro.  E.  279.  pi.  %,  Pafch.  34  Elit.  B.  R.  Loftos^n 
cafe.  4  Le.  i8c.  pi.  285.  Mich.  29  Eiis.  by  Popham  Ch.  J.  For  the  rent  is  notincU 

dent  to  the  reveriiony  becaufe  ihe  was  no  party  to  the  leafe.    Co.  Litt.  46.  b.^: 2  Lev.  too. 

Arg.  cites  Co.  Litt.  46.  b.  2  Vern*  63.  in  a  nota  at  the  end  of  pi.  5$.  cites  Co.  Litt.  46*  b» 

S.  P.  A  man  has  a  term  in  right  of  his  wife,  and  Uajetpart  of  it,  referving  a  rent ;  the  wife 

furviving  (haU  nahmte  tttreni  \  Axg.  ud  admitted  b^  the  other  U^iih  Vcot*  259^  in  M^irg.  cites  Co* 
Litt.  46.  b*  * 

lit  A 
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f  I.  A  •  real  chattel  {vLvyivcs  to  the  wife  in  law,  but  not  the  tru^  N,  ch.  R. 
cf  fuch  a  real  chattel.     3  Ch-  R.  37.  Pafch.  21  Car.  2.  in  the  cac-  coXittJI . 
chequer^  in  cafe  of  Attorney  General  v.  Sands.  .^*  Br?* 

Chattels,  pi,  3.  cites  14  U.  4.  24. 


(D.a)     [What  Things]  Real  [(hall  furvive  to  the 

Feme,]  ™-  350. 


f  I.   I F  a  feme  feifed  of  a  rent  fervice  takes  hufband,  and  after  Co.  Litt* 
-■■  the  huiband  dies,  the  feme  ihall  have  the  arrearages  incur-  3Si«  »•  ac 
red  during  the  coverture.     15  Ed.  4.  10.]  ^H-^bottom, 

[2.  li  z  feme  leafes  for  Me  refcrving  rent,  and  after  takes  huf» 
hand:  after  the  death  of  tne  baron,  die  feme  {haU  have  the  ar* 
rearages  incurred  during  the  coverture^  and  not  the  executors  of  the     p      ^  - 
baron,  becaofe  this  tjfues  out  of  the  freehold.      1 1   R«  2.    Ac-    '*         ^ 
count  49.] 

[3.  [&]  if  haron  and  feme  zzt  feifed  of  a  rent-fervice  for  their  Grant  of* 
lives,  rent  incurs,  and  after  the  baron  dies,  the  ferae  fhall  have  !!!S  ^  ^^"^2. 
the  arrearages  mcurred  during   the  coverture.      29  Ed.  3.  40.  tbnrUvfs. 
adjudged.]  P«  ^-^ron 

-*      °       -•  dies,  the 

seat  beiog  anear.     The  wife  ihall  have  the  anean,  and  To  fliaQ  her  admioiftrator  if  ihe  dies.     Cro.  E. 
791.  pt.  34.  Mich.  42  &43  Elia.  C.  B-  Temple  v.  Temple. 

A  widtw  MS  adwmifiratrix  to  her  huiband,  brought  an  a^ion  of  dtht  for  arrears  pf  rent  tneurred  in 

tht  iifi-time  rf  her  buAand^  wbicb  rent  was  granted  jointly  to  the  haron  and  feme  \  adjudged,  that  the 

vzearages  belonged  toner  injure  fuo  proprio,  and  not  as  adminiftratrix  to  hrr  huiband  ^  therefore  the 

declaring  as  adminiftratrixvf as  Jurplaf age*  M0.S87.pl.  1248.  Mich,   isjac.  i.  Dembyn  T.  Brown. 

Hob.  io8.  pi.  262.  Brown  v.  Dunnery,  S.  C.  &  S.  P.  per  Hobart  Cb«  J»         Brownl.  iji* 

Brown  T.  Diuiri,  S.  C.  U  S.  P.  adjudged. 

f 

[4.  [So]  if  baron  and  feme  Uafes  for  years  rendering  rent.  If 
the  feme  after  the  death  of  the  haron  agrees  to  the  leafe^  (he  fihall  have 
the  arrearges  incurred  during  the  coverture.     7  Ed.  4.  7.  b.] 

[5,  [S(?]  if  %  feme  leafes  for  years  referving  a  rent,  and  after 
takes  baron  and  dtesj  the  feme  ihall  have  the  arrearages  incurred 
during  the  coverture,  and  not  the  executor  of  the  baron.] 

[6.  [jff»/]  if  a  feme  leafes  for  life  referving  rent,  and  takes  huf  F.  N.  B.  ^ 
hand\  and  during  the  coverture,  a  receiver  receives  the  rent  of  the  '"•  (^)  ** 
lejee^  (it  does  not  appear  by  whom  he  was  made  receiver,  but  it  notw'^there 
feems  to  be  intended  that  he  received  it  for  the  baron  and  feme,}  (e)  cites 
and  after  the  haron  dies.  The  executors  of  the  baron  [ball  have  the  ^1  ^'  ^^^ 
fc/r//  of  account  agamlt  the  receiver,  and  not  the  feme,  jor  this  was  for  the  life 
u  chattel  and  duty  in  the  baron  by  the  receipt.     11  R.  2.  Account  of  a  feme 

^#x     I«j:..^^.>^  1  covert  rcn- 

49.  adjudged.]  .  ^.^^^  ^,^ 

and  B.  receives  the  rent  as  receiTer,  The  hutbind  dies.  The  wife  ihall  have  account  agatnft  B.  and 
Bot  againft  the  executors  of  the  huiband  j  aliter  as  it  feemed  10  Babingtoa,  &c.  if  the  refceit  bad  beoi 
cf  a  peribnal  duty. 

[7.  If  the  vMrd  of  the  body  and  land  of  another  be  granted  to 
baron  and  feme  jointly,  and  the  baron  dies  during  the  non-age,  the 
feme  ihall  have  the  ward.     2  Ed.  3.  42.  per  Mutt.] 

[8.  If  a  rent'-cbarge  be  granted  to  A*  a  feme,  and  to  B.  for  years,  S.  C.  cited 
jtnd  they  intermarry f  and  after  arrearages  incur,  and  after  the  baron  *,^6'7* 

K  4  diesj 
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dies,  the  feme  fliall  have  the  refidue  of  the  rent,  and  alfo  the  mt^ 

rearages  in  a  writ  of  annuity,  becaufe  they  participate  of  the  nan 

ture  of  the  principal,  and  the  executors  of  the  baron  (hall  not  have 

the  arrearages.    Mich.  22  Jac.  B.  R.  betwetn  Carew  and  Bur- 

GOYNE,  per  curiam,  upon  a  demurrer,  which  intratur  Trin.    x8 

Jac,  Rot.  1 187.  vide  12  R.  2.  Breve  639.] 

8.  P.  citea        g.  L?nds  were  demifed  t9  th$  hufband  and  wife  for  their  Kvei, 

Ch.  ^Cro.  r^ni2i>ndcr  to  the  furvivor  of  them  for  Jo  many  years.     The  hujbani 

¥•  580.  to    granted  over  the  term  for  years^  and  died.     Adjudged  that  the  wife 

**7«  *»^".     fhould  have  the  term,  becaufe  there  was  nothing  in  the  one  or  the 

1  c^Eifs.  for   other  to  grant  over  until  there  was  a  furvivor  \  and  if  the  wfe  had 

it  wai  un.     dicd  after  the  grant,  the  hufband  furviving  (hould  have  the  term 

ctfuiniB      againft  his  own  grant.     Cited  by  Popham  Ch.  J.  Poph.  5.  a'S  a 

4hottid  veft,    <^^f^  which  happened  on  a  fpecial  vcrdi£t  in  the  county  of  So* 

fod  wu  n«c   merfet  about  20  £iiz^ 

yet  in  efle* 

aqd  therefore  the  baron  could  cither  [neltherj  rrleafe,  grant  or  furrender  it ;  but  faji,  that  If  \it  ha^ 

made  a  feoffment,  that  mifdkt  perhaps  h*ve  deftroyed  the  po^bility. 


C  "9  ]   (E.  a)     In  what  Cafes  the  AS  of  the  Feme  during 

Coverture,  fhall  charge  the  Baron. 

S.  C.  cited  [i,  T  F  a  feme  covert  borro^ixs  of  a  man  money ^  and  with  it  cloathi 
b!  "id* fill  herfelf  better  than  doth  belong  to  her  ejate;  though  this  comes 

Pafch.'  15  tP  the  ufe  of  the  baron,  becaufe  his  feme  of  neccflity  ought  to  be 
Car.  2.  in  cloath?d,  yet  becaufa»  it  is  beyond  th^  degree^  the  baron  is  no^ 
S'an'bJVf    chargeable  with  it.     iiH.6.3o.b.] 

^1*^68^*^**  r^'  ^°  ^f  ^  ^^^*  of  an  abby  will  borrow  and  build  the  abby^  and  do 
I.  C.  '  "^  ^^^  things  than  the  abby  can  well  bear^  the  abby  (hall  not  be  charged 

with  this,  though  it  comes  to  the  ufe  of  the  houfe.     1 1  H.  6, 

30.  b.j 

^1*6*8^'^^'  [3-  JSw/ otherways,  if  a  monk  borrows  and  employs  it  for  the 
Vai.4£.^  wf^^rj?  ufe  of  the  houfe j  it  will  charge  the  houfe,  dubitatur.  1 1  H, 
s,  p,     '  '  6,  30.  12  H.  6^  sO 

Fitth,M>t,  f^.  If  a  fem^  buys  a  thing  of  another,  this  will  not  charge  the 
|.'c!*&*^'  hufband,  unlefs  it  comes  to  the  ufe  of  the  hufband^     %o  Ji^  6.  21, 

p.p.  by        b,   22,J 

)fewton.<-«i 

If  a  feme  buys  any  thing,  and  it  if  found  by  fpecial  Yerdift  that  it  was  fpent  In  the  houflioldy  frc.  yci 

the  baron  /hal|  not  be  <:harged  for  it;  ^ut  (his  is  good  evidence  for  the  jury  to  find  that  the  baron  af. 

fumpfit,  though  it  is  not  binding  evidence.     Refolved  by  7  judges  in  the  exchequer-chamber.     Sid« 

920.  Pafch.  15  Car.  1.  in  cafe  of  Manby  ▼.  Scotu 

'i^^i'^to  f  ^'  ^  *^  '^  comes  to  the  ufe  of  the  hufband,  if  the  controB  wof 
|.' c .'  &''**  *^^  ^^ ^^^ Hf^  f/"^*^  hufband.     ^o  H.  6.  22»] 

S.  p.  by  Newton.^-^Feme  covert  cannot  make  any  comtraff  to  ebargt  her  %arenf  wttheut  affmt  frt* 
cedent  or  fubfefutnt,  exftrefi  or  implied  i  per  Fofter  Ch.  J.  and  Windham  J.  They  did  not  deny,  bul 
that,  as  circumftances  might  be,  an  exprefs  or  implied  alTent  of  the  baroo  may  appear  to  the  jury,  <• 
a>  the  contrad  of  the  feme  may  be  the  contraa  of  the  baron  j  as  if  the  goedt  come  to  bit  ujtt  or  diai 
he  ttffean  ^eU  t9nt$nte4  vfifb  (be  ufe  of  thcmi  tfir.  5, 6,  Mi^.  iz  Car.  a.  &•  R*  in  cafe  of  M  aab| 
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X6*  But  tf  the  contraB  was  tc  tie  ufe  of  the  hujhandy  and  it  came  ^^l*-  Debt, 
UtheufeoftbebuJband^iivnW  chargchim.     ao  H.  6.  32.]  tc.'tT 

$•  F«  by  Newton.    Bat  Fiuh.  iays,  qiusre  well  of  this  diveriity,  &c.  as  if  he  cosunanded.  the  wile 
to  bojy  ftc. 

[7.  If  a  woman  buys  things  for  her  neceffarj  apparel^  luitbeut 
the  confent  of  her  hujbandy  yfet  her  huiband  (half  be  bound  to  pay 
it.  M.  13  Jac.  B.  Sir  Thomas  Gardiner's  case^  per  cu^ 
nam.]  , 

[8.  But  otherwife it  is,  if  ithc  not  necejjarj:  per  curiam^  in  the 
faidcafeof  Gardiner.    Vide  D.  6,  7.  El.  234.  17.] 

[9.  If  a  feme  covert  be  a  common  tavernevj  and  fells  wine,*  and  a 
man  delivers  fever al  tuns  <f  v;ine  to  her  to  fell  without  the  affent  of 
the  baron,  the  baron  is  not  chargeable  n)r  this  in  an  account. 
13  R.  2.  Account  50.  (It  feems  to  be  intended,  that  (he  was  a 
common  tavemer,  without  the  affent  of  her  hufband.)] 

[10.  If  the  baron  takes  a  di/lre/s,  and  puts  it  in  the  pound,  and  the  g  q  ^.^ 
cwner  comes  to  the  pound,  and  there  finds  the  wife,  the  baron  3'Le*.  267. 
being  abfcnt,  and  tenders  to  the  wife  pledges f  and  prays  a  deliver^  P*»  SS^* 
Since,  and  the  feme  delivers  it  to  him^  this  will  be  a  good  difcharge 
for  the  owner  in  a  parco  fra&o  brought  againft  him.     30  £d« 

3-  ^3-] 

n.  In  affifc  the  baron  and  feme  are  tenants  in  tail.    The  baron    T  120  1 

goes  out  of  the  country,  and  the  feme  infeoffs  J.  5.     Per  tot.  cur.  The  feoff- 

this  is  a  dijfeifin  to  the  baron,  and  therefore  a  void  feoffment.    Br.  "»"'  <>£• 

feoffment  de  Terre,  pi.  23.  cites  9  Aff.  p.  20.]  h  widTSL 

FeoAinent  de  Tent,  pi.  48.  cites  18  £«  4*  sy* 

1 2.  If  a  woman  feals  a  bond  in  her  hufbants  prefence,  and  he 
Hands  by  and  does  not  gainfay,  it  fhall  bind  him ;  per  the  ftiafter 
of  the  rolls.  2  Freem.  Rep.  215.  pi.  268.  cites  a  cafe  in  time 
pf  H.  8. 

13.  If  a  fale  be  in  a  market  overt  by  a  feme  covert,  (unlefs  it  be 
fqr  fuch  things  as  fie  ufually  trades  for,  or  that  it  is  by  the  confent 
of  her  huftand,)  if  the  buyer  knows  her  to  be  a  feme  covert,  the 
fale  is  not  binding.     2  Inft.  713. 

14.  The  wife,  without  her  hulband's  affent,  bought  velvets  and  J*  S'.J**^ 
Jilks  of  W.  for  her  apparel.    W.  had  notice  that  (he  was  a  feme  man  cS'j. 

covert.     The  hufband  paid  the  taylor  for  the  making  them,  and  alfo  >Sid.  104. 
.of  other  garments  made  for  the  baron  himfelf ;  and  then  the  tay-  ^^^^'  ',$ 
lor  requefted  the  money  for  W.  for  the  goods,  but  the  baron  re-  cam.  fcacc. 
fufed  to  pay  it.     TJpon  this  evidence  tne  defendant  offered  to  in  the  cafe 
demur ;  but  the  jury  was  charged,  and  the  plaintiff  at  their  com-  ^^  Mani^r 
ing  back  was  nonfuited.    The  jury  affirmed  that  they  would  have  and  fays  die 
given  their  verdi61  againft  the  plaintiff;  but  Dyer  faid,  that  at  donbt  of 
Ac  nifi  prius  he  much  doubted  thereof.   D.  234.  b.  pi.  1 7.  Mich.  ^^"  ^^^ 
ti  &  7  Eliz,  at  Guildhall.  Wheeler  v.  Points.  payment  of 

the  tayloi> 
Wfhaber  thit  mH9unttd  I0  a  fowftnt  \  fo  that  without  fach  confeot  the  book  li  clear,  that  the  defendant 
(h^  not  be  dwy^,     ■     fluttf  ivj%  but  mi^aied,  vist  io6«  S.  C  cited  A19.  but  bj  a  wrong 

15.  A 
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I«e.  lai.  p!«       15.  A  y^«»  r^vfiY  was  ferved  with  'procefs  as  a  nultnefs^  and  ten-. 
no^EliT.""*   dered  her  charges,  v^A  Jhe  appeared  noi.     After  vcrdi£l  it  was- 
Havichtonie  mored  in  arreft,  that  (he  is  not  within  the  Jiatute  of  5  Elm.  cap*  9^ 
▼.  Harvey,    and  the  tender  of  the  charges  ought  to  be  made  to  her  hufband  \ 
judged  ad     ^^'^  ^'^  charge  lies  upon  him.     But  it  was  anfwered,  that  the  ac- 
cordingly,    tion  is  not  brought  for  the  damages  fuftained  by  her  non-appear- 
ance, but  for  the  lol.  given  by  the  ftatute ;  '^nd  that  a  feme  co- 
vert is  within  the  ftatute ;  for  (he  may  be  the  fole  witnefs ;  and 
that  {he  is  the  perfon  puniihable  for  not  coming,   and  there- 
fore' the  tender  is  to  be  made  to  her;  and  judgment  for  the 
plaintiff.     Cro.  E.  130.  pi.  3.  Pafch.  3iEliz.  B.K.  Havithbury 
V.  Harvy. 

16.  In  cafe  of  detainer  by  the  nuife^  aAion  (hall  be  againft  the 
hufband.  Le.  312.  pi.  433.  Trin.  32  Eliz.  C.  B.,  Marih's 
cafe. 

17.  Baron  (hall  never  be  charged  for  the  a£t  or  default  of  the 
wife,  but  when  he  is  made  party  to  the  aEHoriy  and  judgment  given 
againft  him  and  bis  wife ;  as  for  debt  or  fcaodal  by  the  wife,  or 
for  trefpafs  done  by  her,  &c.  there  aftion  of  debt  upon  the  cafe, 
trefpafs,  &c.  fliall  be  brought  againft  the  baron  and  feme,  and 
the  baron  fliall  plead,  &c.  and  fhall  be  party  to  the  judgment  | 
but  if  feme  covert  be  indiiled  of  trefpafs,  riot,  or  other  wrongs 
the  wife  fliall  anfwer,  and  be  party  to  the  judgment  only,  and 
therefore  the  fne  put  on  the  wife  fiiall  not  be  levied  'on  the 
baron;  per  cur.  11  Rep.  61.  b.  Mich.  12  Jac.  in  Dr.  Fofter'a 
cafe* 

71  Mod.  18.  If  a  feme  covert  commits  a  rioty  the  huft)and  fliall  not  Ite 

a53.inMra.  chargeable for  it.     Arg.  3  Bulft.  87.  Mich.  13  Jac. 
00  sea e.        ^^^  j£  ^j^^  ^£^  rpc:iks  JIanderous  words,  th6  hufliand  fliall  an-* 

fwer  for  them.  Arg.  3  Bulft.  87.  Mich.  13  Jac. 
C  121  J  20.  A  contra^  made  with  a  feme  covert  is  good.  27  H.  8« 
26.  in  Tatam's  case  ;  and  it  fliall  be  faid  the  contrad  of  the 
hufl)and.  30  £.  3.  9.  A  fa/e  by  feme  covert  is  good,  and  he 
fliall  declare  that  he  himfqlf  fold  thi^ ;  per  Coke  Ch.  J.  3  Bulft^ 
90.  Mich.  13  Jac. 

21.  If  a  feme  covert  commits  a  trefpafi,  the  baron  fliall  be  pu- 
niflied  for  it ;  per  Twifden  J.  faid  that  this  is  allowed  by  our  law^ 
Sid.  113.  Pafch.  15  Car.  2.  in  cam.  fcacc.  Arg; 

22.  The  defendant's  lady  bought  feveral  gogds  of  the  plaintiff*,  a 
mercer,  and  defendant  paid  him  for  them  \  afterwards  fie  parts  from 
her  huft>and,  and  takes  up  more  goods  before  the  plaintiff  had  notic& 
of  her  leaving  her  hufband*  In  an  a£lion  againft  the  liufl^and,  i( 
was  ruled  by  Ch,  J,  North,  at  Guildhall,  that  the  huflband  was 
liable,  the  plaintiff  having  no  notice  of  their  parting,  and  the 
hufl>and  having  formerly  paid  for  what  his  wife  had  taken  up, 
induced  the  plaintiff  to  truft  her  again ;  but  if  flie  had  taken  up 
goods  of  a  ftranger  after  flie  was  parted  from  her  hufl)and,  it 
feemed  that  he  would  not  have  been  liable ;  ex  relatione  Serj. 
Rawlins.  Freem.  Rep.  248,  249.  pi.  267,  Hill,  1677.  Hintoa 
V.  Sir  John  Hudfon, 

23%  Serentl 
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13.  Several  goods  were  devifed  to  A.  feme  of  B.  for  life,  and' 
after  her  deceaie  to  the  Lord  Paget ;  in  this  cafe,  though  A.  was 
parted  from  B.  and  there  had  been  great  fuits  for  alimony^,  and 
Jfeme  during  feparatmi  had  ivqftedthefe  goods^yex.  lord  keeper  thought 
it  reafonable  that  the  hufband  fliould  be  charged  for  this  convert 
fion  of  the  feme,  the  Lord  Paget's  title  being  paramount  the  feme, 
and  not  under  her.  Yenu  143.  pi.  136.  Hill.  1682.  Ld.  Paget 
v«  Read. 

24.  A,  wife  trades  ty  herhujband^s  confent^  and  gives  bills  for  mo* 
ney,  and  he  receives  the  profit •  The  wife  borrowed  100/.  and  diedy 
and  a  bill  was  brought  againft  the  hufband  for  the  money.  An 
i/fue  was  dire^ied  to  try,  whether  the  money  was  borrowed  for  car* 
rying  on  the  trade ;  for  if  it  was,  the  hufband  fhould  be  decreed 
to  pay  it.  2  Freem.  Rep.  215.  pL  281.  Pafch.  t6^'j»  by  the 
mailer  of  the  rolls,  Bowyer  v.  Peake. 

25.  Feme  covert  purchafes  lands  without  the  confent  of  her  huf-  Ld.Rsym; 
band,  he  may  have  trover  for  the  money ;  but  if  fhe  buys  land,  or  J*P'  **4« 
any  thing  elfe,  purfuant  to  an  authority  given  by  him,  he  cannot  s.'  p.*  f[. 
avoid  it  afterwards,  though  he  might  countermand  it  before  \  but  cordingiy, 
if  (he  buys  nectaries  for  herfelf  houfe,  and  family,  though  with-  ^^  ^^^V^*** 
out  her  hufbanas  privity,  yet  he  fhall  be  bound  j  becaufe  by  pre-  Wd  "that  if 
fumption  of  law  fhe  underflands  as  well  how  to  purchafe  them  thehu/bamt^ 
as.her  hufband  does  5  at  Guildhall.     Cumb.  450.  Trin.  pW.  3.  ^'^"^,ti°' 
Garbrand  v.  Allen,  ^meo^ato. 

wards  con- 
fents  to  it,  the  property  of  the  moDcy  it  altered,  and  he  cannot  brin^  trover ;  but  otherwife  if  he  ii 
neither  privy  nor  confentin;. 

26.  \y'ife*s  contrafl  is  not  binding  where  the  hufband  «c- 
prefsly  gives  warning  htioxt'^'iin^.  i  Salk.  118.  pi.  10.  Pafch. 
2  Ann.  coram  Holt  Ch.  J.  at  nifi  prius  at  Guildhall,  Ethrington 
v.  Parrot. 

27.  If  baron  and  feme  cohabit,  zt\A  feme  deals  feparately^  her  xSalk.  ni^^ 
contra£ls  fhall  charge  the  hufband ;  for  cohabitation  is  fufficient  ^^'  ?•  ^•.  ^• 
evidence  of  notice ;  per  Holt  Ch.  J.  6  Mod.  162.  Pafch.  3  Ann.  lltGuiidhall 
p.  R.  Langford  v.  Tyler. 


(E,  a.  2)     Baron.     Chargeable  ;  for  what  Debts  of  r  ,22  i 
Feme,  contraded  before  Marriage. 

1«  tF  a  feme  hound  in  debt  takes  baron^  he  fhall  be  charged  dur- 
^  ing  the  life  of  the  feme,  but  not  after  her  death,  becaufe 
^effante  caufa  ceflabit  effe£iuSf    Br.  Baron  and  Feme,  pi.  27.  cites 
49  E.  3.  23. 

2.  Citation  was  fued  in  the  fpiritual  court  againfi  a  feme  file 
upon  fiander^  and  the  libel  proved  iox  the  plaintiff,  upon  which  the 
€Ourt  awarded  loL  to  the  party  for  his  co/ls,  and  for  the  defamation^ 

and 


|22  IBaron  ann  jTeme* 

and  after  the  feme  took  baron,  and  made  the  baron  her  cicecufor, 
and  died,  and  after  citation  was  againfl  the  baron  as  executor  of  hit 
feme^  to  pay  the  fum  to  the  partjy  upon  which  prohibition  was  fucd, 
and  the  other  prayed  confultation ;  and  per  the  opinion  of  the 
court,  becaufe  the  flander  is  fpiritual,  and  they  cannot  award  a 
better  rccompence  than  money,  and  that  the  baron  has  proved  the 
teftamentof  the" feme,  and  fo  agreed  that  fhe  made  him  executor, 
that  therefore  confultation  fliall  be  granted  ;  but  feveral  ferjeants 
contra,  and  that  the  fpiritual  court  cannot  award  a  fum  of  mo- 
ney, and  that  the  flander  dies  with  the  perfon,  and  all  that  which 
depends  upon  it  likewife ;  but  Brooke  fays,  it  feems  to  him  thai 
it  is  a  debty  and  by  the  death  of  the  feme  the  debt  fbatl  not  run  upon 
the  baroHy  but  it  feems,  by  the  probate  of  the  tcjlament^  he  has 
taken  it  upon  him  to  pay  it  in  low,     Br.  Confultation,  f^.  5,  cites  1 2 

H.  7.  22, 
fymhvjl^fid       J,  A.  married  a  feme,  executrix,  fubjeif  to  a  deva/favit ;  if  A. 
"Hd'bt  «//e  ^^^^  ^^^  fufficient  to  fatisfy,  himfelf  (hall  be  imprifoncd  for  the 
«jc«fii/r«,      debt*    Gary's  Rep.  34.  Trin.  i  Jac. 

find  died  m- 

dihted,  leaving  ajfets,  tvb'ub  f>e  pojffffed  herjtlf  o/*,  and  wafitd,  end  then  married  a  fecund  bajhand ; 
per  Coke  Ch.  T*  though  no  aflets  came  to  the  hands  of  the  baron,  yet  he  is  charge^ihle  for  the  wafte 
done  by  his  wife  before  the  coverture.  RoU.  Rep.  268,  269.  pi.  44.  Mich.  13  Jac.  B.  R.  in  cafe 
^  Lumley  v.  Hotton. 

A*  makes  his  wife  executrix  ;  ihe  t^kes  a  fecond  hufband.  It  was  decreed,  that  ihe  ibould  be  an* 
(werable  for  fo  much  of  the  former  hufband's  perfonal  elVate  at  flie  had  poflTefled,  and  that  though  be 
#00!  it  as  a  portion  with  the  widow,  and  this  is  in  favour  of  the  heir,  though  there  wen:  no  creditors  coik* 
cemed,  but  was  only  to  have  the  perfonal  eftate  applied  in  eafe  of  the  real,  a  Vcxn.  61.  pl«  53*  Pafch* 
S6S8.  Batchilor  v.  Bean. 

4.  In  debt  ag^inft  baron  and  feme,  as  adminiftratrix  to  her 
^  firft  hufband,  judgment  being  given  againft  them,  the  (herifF  re- 

turned nulla  bona,  8c  c.  of  the  inteftat^,  whereupon  another  fi.  fa. 
was  brought  againft  them,  that  if  it  be  found  that  they  devafta- 
verunt  bona  &  fi  conftare  ^oterit,  tunc.  fi.  fa.  and  the  (heriff 
returned^  that  they  had  no  goods  of  the  inteflate  in  their  hands,  but 
that  the  wife  had  goods  to  the  value  of  100/.  which  fhe  had  waflei 
during  her^  widowhood,  and  that  the  hufband  had  not  wafled  any  ^ 
them,  &  fi  devaftaverunt  according  to  the  writ,  the  jury  pray 
the  difcretion  of  the  court.     It  was  argued,  that  this  was  a  de- 
vaftavit  in  both ;  and  the  court  held,  that  the  return  of  what  was 
found  by   the  jury  was  good  enough,  and  judgment  for  the 
plaintiff.     Cro.  C.  603.  pi.  7.  Hill.  16  Car.    B.  R.   Kings  v. 
Hilton. 
During  the        5.  It  was  admitted  on  all  fides,  that  if  z  feme  file  is  indebted,  and 
TT^r*     fnorri^^%  ^^  aftion  will  lie  againft  hufband  and  wife,  and  he  is 
i-PerWms.  M^ble  to  the  payment  of  her  debts,     3  Mod,  1 86,  Hill.  3  Jac.  2. 
j.Buift.x37.  B.  R.  in  cafe  of  Obrian  v.  Ram. 

cites  it  as 

adjudged  in  the  cafe  of  Grubb  t.  Johnfon*.       Feme  fole  fivn  warrant  •/  aittmty^  and  thca  inaiw 

rieS|  you  may  file  a  bill,  tad  caXxx  judgment  againjt  botb*     Show.  91.  Hill,  i  W.  ^  M*  • 

£  123  3  6.  A.  marries  B.  an  adminiftrairix  ^  B*  had  wqfied  gtestt  part 
For  what  of  ^  eftatc  bcforc  the  maniage.  After  the  maniage  a  iuit  is 
tuotxohn  brought 


Sharon  attd  S^tme,  a^ 

brought  againft  them  for  a  diftribution,  according  to  Ac  aft  of  *>»<>;  •^^^^^ 

parli.anient,  and  a  decree  is  had  for  that  purpofe,  and  then  the  JJj^J'dic  ie« 

nvife  dUs :  per  Lds.  commiflioners,   the  huiband  is  not  to  be  coodfavf- 

charged  further   than   what  came  to  his  or  his  wife's  hands  ***°^^'* 

after  marriage,    2,  Vcm.  ii8»  pi.  117.  Mich,  1689.  Sanderfoit  ^^'^^  * 

V.  Crouch.  has  dUta 

of  ben« 
Chan.  Pitc.  255,  156.  pi.  2o8.  Pafch.  1706.  Powell  ▼.  BelL— — — 'And  ibid.  256.  Mr*  Vier« 
BOO  faid,  that  it  bad  been  Cevcral  times  held,  that  where  a  tDan  marries  a  woman  without  ftipii* 
lacing  for  any  particular  fortune,  or  making  any  fettlement,  if  after  the  death  of  bis  wife  debts  of  hert 
appear,  the  bufband  (not  being  a  purchafor  infuch  cafe)  fiiall  be  anfwerable  for  the  debts^of  the  wife 
in  equity,  fo  far  as  be  had  any  money  or  other  perlbnal  eftate  of  hers.  In  fuch  cafe  he  iball  b« 

Cable  to  make  it  good,  even  at  law,  during  tbt  coverture,  but  not  after,  whatever  fortune  he  had  with 
)ver ;  but  in  equity  he  may,  if  he  has  any  fpe<ific  etjiti  of  her  teJiattU  after  her  death  \  fo  if  he  baa 
any  thing  merely  in  her  right,  fo  far  he  Ihali  be  liable  for  watte  before  marriage ;  but  for  the  fortune 
at  U'|:e  of  the  wife,  it  was  never  yet  carried  fo  far  as  to  charge  the  huiband  on  account  thereof 
after  her  death,  efpecially  where  the  huiband  was  a  purchafor  of  the  wife's  fortune  for  a  valuable 
con  ^deration,  by  oukiAg  a  (ettlemeiu  00  her  3  per  Mr.  Yctnony  Arg.  Chan.  Pxtc.  432,  433.  ^^ 
1715. 

7.  Pemc  dum  fola  gives  bond;  if  the  hufband  dies,  his  execu- 
tor is  not  charge;able  with  this  debt.  Arg.  10  Mod.  i6u  Trin. 
12  Ann. 

8.  A  Jreetnan  of  London  having  ijfue  2  daughters^  devifes  6000L 
a-^iece  to  them,  and  makes  his  wife  executrix.  By  an  eftimate  it 
appeared  that  his  perfonal  ejiate  at  his  death  was  1 8,000/.  to  6000  L 
of  which  the  widow  being  intitled,  A.  her  ad  huiband,  in  con- 
fideration  thereof,  fettled  a  jointure  of  600 1.  per  ann.  After- 
wards a  lofs  of  12,000/.  befell  the  freeman* s  eftate  ;  and  though 
the  wife  was  dead,  and  it  was  urged  that  the  2d  hufband  was  a 
purchafcr  of  her  fortune,  yet  it  was  decreed  that  the  daughters 
(hould  have  a  proportionable  rccompence  out  of  the  6000I.  for 
where  he  takes  notice  in  the  articles  that  the  6000L  he  has  with 
his  wife,  who  was  epcecutrix  of  her  formei;  huiband,  was  part  of 
her  firft  huiband's  perfonal  eftate,  upon  an  account  open  and  unli'- 
quidated,  he  comes  in  as  a  purchafer  thereof,  fubjeft  and  liable  to 
an  account ;  that  is,  as  fo  much  as  upon  the  account  might  be 
coming  to  herj  and  beCdes  having  taken  collateral  fecurity 
that  her  ihare  ihould  amount  to  the  6000 1.  he  ihall  be  liable  to 
a  lofs  befalling  the  perfonal  eflate  afterwards y  as  far  as  the  wifis  pro* 
portion  amounts  to  (though  ilie  is  dead),  together  with  her  % 
daughters-in-law,  who  were  each  intitled  to  a  3d  part  by  the  cuf- 
tom  of  London;  per  Cowper  C.  Chan.  Free.  431.  Hill.  1715* 
Paget  y.  Hoikins. 

9.  Where  a  man  marries  a  widow  executrix,  &c.  her  evidence 
(hall  not  be  allowed  to  charge  her  2d  huiband  with  more  than  ihe 
can  prove  to  have  actually  come  to  her  hands.  Agreed  per  cur. 
Abr.  £qu.  Cafes^  227.  HiU*  1719. 


1^3  i  IBflron  artti  iFemt 


(E.  a.  3)  Baron  chargeable  for  what  Debts  of 
the  Feme  contra&ed  before  Marriage,  after  her 
Death. 

Br.Btrni  i.  XTTTHERE  thc  feme  dteSy  the  baron  Jball  be  difcharged of  the 
tod  Feme,  V  V    ^^^  ^f  ffy^  f^^  ^^>;,  'a^  f^j^ .  foj.  ccflintc  caufe  ceffabiC 

M.  «7«  Cites        rf*.    rk  Ti    *  *V\  t        ^  •  T-« 

S.  c.  and    encctus.    Br.  Dette,  pi.  48.  cites  49  £•  3.  25. 

there  Ham- 
mond faid,  that  if  Mgat'tm  ht  made  to  a  feme  foli,  wbe  takts  haren  and  after  (he  dies,  the  baton  fluB 
have  the  aiftion,  and  by  confequence  fhall  be  charged  of  the  debt  of  hit  feme  after  ber  de|(ch  j  but 
iPerfy  faid,  you  fpeak  openly  againft  the  law  \  to  which  feveral  agreed. 

*  It  was  agreed,  that  debts  of  the  wife  befort  covtrtufe&u\\  not  charge  the  hvibandyvff/r/f  recovtrtd  m 
her  lifet'tmt  \  fo  if  a  judgment  he  had  againft  a  feme  fole,  and  Ae  marries,  and  afterwards  dies,  the  huC 
band* is  not  chargeable.  3  Mod.  186.  Hill.  3  Jac.  2.  B.  R.  in  cafe  of  Obriaa  v.  Ram.— «Arg< 
20  Mod.  163* 

If  the  feme  diun  ioU  gtvea  bond,  and  marriesy  and  dies,  the  baron  ii  not  liable.  Arg.  10  Mod* 
s6i. 

•[124] 

Ow.  133.  a.  A.  bequeathed  'jL  to  the  plaintiffs  and  made  his  wife  execuiriii^ 

1"*'*  s'  C  *^^  ^*^^'  ^*^  married  the  defendant ^  who  had  divers  goods  of  the 
adjudged  for  teJiatoT^s  in  his  hands,  and  in  confideration  the  plaintiflF  would 
the  defend-    forbcar  to  fuc  him  he  promifcd  to  pay  jt.     The  defendant  pleaded 

ydTTT  ^**  ^'^  ^^^^  ^^^  ^^     before  the  promifc  iuppofed  to  be  made  $ 

S.  c!  ad-'  and  adjudged  for  the  defendant ;  for  the  feme  being  dead,  he  is 

judged  not  chargeable  \  and  as  to  goods  in  his  hands,  he  is  liable  to  the 

*iaindff^*  cxecutor  or  adminiftrator  for  them.    Cro.  J.  257.  pi.  16.  Miclu 

thatthe'de.  8  Jac.  B.  R.  Smith  V.  Johns. 

fendant  is 

not  chargeable  «nth  the  legacy  ;  for  he  is  neither  executor,  nor  privy  to  the  will ;  and  though  he  had 
poflcBion  of  the  goods,  yet  inafmuch  as  he  came  to  them  lawfully  by  thc  intermarriage  vfxik  the  ex- 
ecutrix, he  has  by  her  death  only  a  hire  cuRody  of  the  goods,  for  which  he  fhail  not  be  charged  either 
in  court  chriftian  or  at  common  law,  unlefs  he  had  converted  them  to  his  own  nfe  aner  his  wife*t 
death ;  but  the  plainti/F  might  compel  the  dcfenddnt  to  deliver  the  goods  to  th^  ordinary,  or  to  take 
out  letters  of  adminiftration,  to  the  intent  to  fue  him  in  court  chriftian  for  the  l^acy.— Bulft. 
44,  45.  S.  C.  adjudged  for  the  defendant.  Fleming  Ch.  J.  admitted  that  he  might  be  fued  in  the 
fpirltual  court  for  tbofe  goods  ;  but  faid  that  be  had  a  good  anfwer  to  plead  there  in  bar,  viz.  that  he  is 
leady  to  rcftore  them  to  the  adminiftrator  j  and  tbi«  wiU  be  a  good  plea,  in  regard  they  carae  to  him  by 
his  wife. 

A.  appointed  his  perfonal  cftate  to  be  Ibid,  and  limited  the  mone^  to  M»  his  fifter,  for  life,  remamdir 
tvtr,  and  made  M'  executrix^  who  married  J.  S*  and  diet*  A  bill  is  brought  againil  J.  S.  to  account 
for  the  perfonal  efiate  which  came  to  the  hands  of  M.  It  is  not  proved  in  the  caufe,  uut  thc  fame 
came  to  the  defendant's  hands,  nor  is  he  the  rcprefcntative  of  M.  Fer  Ld.  Ch.  King,  here  is  no 
foundation  for  this  bill  agatnft  defendant.  The  prayer  of  the  bill  is  to  have  an  account  of  the  per- 
fcnal  eftate  that  came  to  M.*s  hands,  who  was  executrix,  which  can  be  granted  agaioft  none  but  againft 
her  executor  or  adminiftrator.  How  far  there  might  be  a  foundation  for  fupb  bill  againft  defendant,  if 
the  tefiator*i  prrjonal  ejiate  were  frcved  to  have  come  to  bis  bagdsf  he  thought  not  necefTary  to  determine 
in  the  principal  cafe,  which  went  off  upon  other  points.  Gibb.  68.  Trin.  a  &  3  Coo.  2«  in  Cane. 
Green  t.  Rodd. 

3*  It  has  been  held,  that  where  a  man  married  a  woman  trader, 
who  died,  and  at  her  death  was  indebted  to  fcveral  pcrfons  for 
wares  which  flic  had  bought  of  them,  and  which  were  by  her  in 
Jj>ecie  at  the  time  of  her  death,  and  came  to  the  hands  of  her  bufbandy 
that  though  a  bill  be  brought  againft  him,  he  may  either  pay  for 
thofe  goods,  or  let  the  perfon  have  them  again ;  yet  he  may  infill 
that  he  is  neither  executor  nor  adminiftrator  to  his  wife,  and  there- 

13  fore 


fore  not  liable  to  her  debts,  smd  that  all  her  goods  belong  to  him 
by  law.  Ruled  upon  demurrer.  Abr.  Equ.  Cafes,  60.  Trin.  1 700. 
Blackmore  v.  Ley*     But  quxre. 

4.  Judgment  was  obtained  agamji  a  feme  foU^  She  marries  g 
then  the  plaintiff  fucs  a  fc'tre  facias  againft  hufh^ud  and  wifey  and 
has  z  judgment  quod  habeat  executionem  againft  them.  The;n  the 
nvife  diesy  and  the  plaintift  fues  a  fcire  facias  againf  the  hu/hand^ 
and  has  judgment  quod  habeat  executionem  againft  him^  and  re-* 
folved  to  be  well,  upon  a  writ  of  error  out  of  Ireland.  Cited  by 
Holt  Ch.  }.  as  the  cafe  of  Obrian  v.  Ram.  2  Ld.  Raym.  Rep. 
1050.  Mich.  3  Ann. 

5.  A.  married  a  feme  file  trader^  and  fbe  dies  indebted.  It  .was 
infifted,  that  though  the  huft)and  in  fuch  cafes  be  not  liable  at 
law  to  the  debts,  yet  he  ought  to  be  fo  in  equity  \  but  Ld.  C. 
Parker  faid,  that  this  was  a  queftion  with  him  ;  for  the  hufbahd 
runs  a  hazard  in  being  liable  to  the  debts,  much  beyond  the 
wife's  perfonal  eftate ;  and  that,  in  recompence  for  fuch  ha- 
zard, he  is  intitled  to  the  whole  of  the  perfonal  eftate,  though 
exceeding  the  debts,  and  difcharged  therefrom,  and  indeed  is  in- 
titled  to  the  fame  upon  the  very  marriage.  Wms/s  Rep.  466. 
469.  pi.  132.  Trin.  1 718.  in  cafe  of  the  Earl  of  Thomond  v.  the 
£arl  of  Suffolk. 

6.  M.  was  indebted  to  A.  her  mother  in  2oeoL  by  bondy  and   f  125^ 
then  A.  by  will  devifed  this  acoo/.  to  J,  S.     Afterwards  M.  mar-  Wms.'s 
riedy  and  furvived  her  hufbandy  and  2XXsx<9f2xdi%  married  W.R.  who  at?hc1)Sl 
bad  With  her  fever al  jewels y  and  a  rent^charge  of  1 500/.  a  year,  torn  is  a' 
About  10  years  after  this  lafl  marriage  M.  diedy  and  then  A.  diedy  "°^»  '*»*c 
without  having  ever  put  the  bond  in  fuit.     Ld.  C.  Parker  held,  that  Jhls  refolu^ 
if  W.  R.  had  been  executor  or  adminiftrator  of  his  wife,  or  ex-  tion,  and  oa 
ecutor  of  his  own  wrong,  he  had  been  liable  at  law  as  far  as  he  thea«tlwritjt 
had  aflets ;  but  he  appears  not  to  the  court  in  any  of  thefe  capa-  wasdcta-' 
cities  \  and  Vhat,  for  aught  appears,  A.  purpofely  omitted  reco-  mined  in 
Tcring  judgment  againft  him ;  that  the  hufband,  during  the  co-  J'*"^?^'}!*" 
Vcrture,  is  anfwerable  for  the  wife's  debts,  though  he  has  no-  M^chs* 
thing  with  her ;  and  on  the  other  hand,  if  he  has  received  a  per^  1735,  per 
fmal  eflnte  ivith  his  wife,  and  happens  not  to  be  fued  during,  the  co^  H*  T***?** 
verturey  be  ts  not  liable  ;  and  in  the  prmcipal  cafe  the  jointure  en-  Heard  ▼. 
joyed  by  W.  R.  might  have  determined  the  next  moment  after  Stamford.— 
marriage ;  and  as  to  the  demand  from  W.  R.  of  his  faid  wife's  '^^^  *^t!f 

O       '  was  *    yn     B 

debt,  his  lordfhip  difmiiTed  the  bill  with  cofts.  Wms.'s  Rep.  feme,  gave 
461.  pi.  132.  Trin.  1 7 18.  The  Earl  of  Thomond  v.  Earl  of  afrmipry 
Suffolk.  T^^V^' 

msrritd  A*  the  defiwhnt,  who  had  naify  money  toitb  her^  and  likevfife  cbojti  en  aBton^  fame  of  which 

hi  rtcwcd  In  her  life-time^  and  the  rc/f  be  toek  at  adm'miflratcr  to  her,     Upoo  a  bill  for  payment  of  this 

note  the  defendant  infilled,  that  fuch  part  of  her  fortune  as  was  not  reduced  into  pofTeffion  by  him 

doriiig  the  covertore,  and  which  he  received  after  her  death  as  adminiftrator,  was  not  near  fufiicient  to 

pay  her  debts,  and  had  already  paid  more  than  that  amounted  to.     Ld*  C.  Talbot  decrred'an  account 

,of  what  the  hulband  had  received  fince  his  wife's  death,  as  adminilirator  to  her  ;  and  that  he  (hould  be 

liable  to  fo  much  only  ;  but  as  to  any  further  demand  againft  her,  he  difm!n*ed  the  bill ;  and  f/fd,  thac 

the  mtarnage  it  m  gift  in  law  ef  the  goodt  ^ttfhicb  fht  has  en  outer  droit  \  and  that  upon  this  reafun  only 

arc  founded  all  the  cafes,  where  a  funriving  huAiand  has  been  charged  with  the  wife*s  dsbts  after  her 

death*    Cafes  in  E^t^*  ia  Ld.  TalboVi  time,  173.  Hill.  1735*  Heard  v.  Sunford. 

7- A 


\ 


* 

t^S  l&aton  anti  fmt 

7»  A  woman  entered  into  a  bond,  and  after  married^  having  broiigfet 
Ker  hufband  a  very  confiderable  fortune.  The  hujhand  amjtanttf 
paid  the  interejt  of  the  bond  during  the  life  of  the  tvife^  Now  a  bill 
Is  brought  againft  the  hufband  Yor  the  payment  of  the  bond,  and 
•  SeeFice.  ♦  i  Chan.  Cafes,  295.  was  cited  5  and  that  having  paid  the  intc- 
^J^J^^  reft,  was  a  taking  the  debt  upon  himfelf.  But  the  bill  was  dif» 
miiled,  though  without  cofts.  Sele A  Cafes  in  Chan,  iti  Ld*  King's 
time>  19.  Trin*  11  Geo*  Jordon  v*  Foley. 


(£•  a.  4)     Baron  chargeable  for  what  Detts^  &c.  of 
the  Feme  contraded  during  Marriage. 

i«  VTTlFE  of  A.  receives  10/.  to  the  ufeoi  A.  and  this  cdmes  t6 
^^    the  profit  of  A.  in  a  convenient  arid  neceflary  way, 

though  it  was  without  A.'s  order  or  confent  after,  yet  A.  is  liable 

to  this  debt,  and  count  ihall  be  of  a  receipt  by  the  hands  of  the 

baron.     Jenk.  4.  pi.  5. 

^1*h^*^*         2.  A  feme  covert  bought  tobacco^  and  the  hufband  was  fued  for 

hulband  that  i^>  though  ne  had  made  proclamation  that  no  man  Jbould  truft  her^ 

'  ibewiU  buy     and  no  pro(f  was  that  it  came  to  the  hufband* s  ufe^  or  that  the  wife 

^h  a  thing  jij  f^jg  fQ  buy  and  fell  for  the  hu/band\  and  it  was  ruled,  that  it 

cdfary,'  and  ^'^^  ^^  intended  fhe  did  fo  as  his  fer\'ant ;  and  the  judge  took  this 

che.huiband  diffcrcnc?,  where  particular  notice  is  given  not  to  truft  the  wife^ 

ttllf  hw-that  there,  if  the  patty,  to  whom  fuch  notice  is,  do  truft  her,  it  is  at 

aJlow  it,  and  his  peril ;  but  not  fo  upon  this  general  notice  by  the  proclamation 

frbiii  the     abovefaid  ;  and  in  this  cafe  it  was  proved  fhe  had  formerly  bought 

'^^'hTwSf  ^"^  ^°^^»  but  not  lately.     Clayt.  125,  1 26.  pi.  223.  March  1647* 

Seditforit^  before  Germin  J.  Watfon's  cafe. 

wid  alter- 

%rardt  the  wift  takes  up  that  thiAg  of  the  fame  f  tradefman  upoli  credit  given  her  by  fkinS)  the  hoAaad 
js  not  liable.  It  is  Aifficieot  for  the  hufband  to  give  gertrgl  uctke  that  people  do  not  give  credit  to  hit 
«rife.  Ld.  Raym.  Rep.  444,  445.  fays  it  was  fo  ruled  at  Exeter  Laot-a/Iifes  by  Holt  Ch.  J.  10  W« 
3.  in  cafe  of  Longworthy  V.  Hockmore. 

3.  If  the  baron  is  beyond  fea  ifl  ally  voyage,  and  during  hu  abfenct 
the  wife  buys  necejfariesy  this  is  good  evidence  for  a  jury  to  find  that 
the  baron  afTumpfit.  Sid.  127.  Pafch.  15  Car.  2.  in  cam.  fcacc. 
in  cafe  of  Manby  v.  Scott. 

4.  But  fuch  evidence  is  only  prcfumptive,  and  not  conclufi^ 
evidence^  and  therefore  the  jury  in  fuch  cafe  finding  it  fpecially, 
the  court  cannot  give  judgment  againft  the  baron  \  for  there  be* 
ing  necefTaries,  and  the  employment,  with  the  refidueof  the  J^ 
cial  circumfaneeSi  is  not  but  matter  of  evidence,  upon  which  the 
jury  fhould  proceed  to  afcertain  the  fa^,  whether  the  baron  pro« 
mifedornot.     Sid*  127.  in  cafe  of  Manby  v.  Scott. 

5.  And  the  baron  migTit  contradict  fuch  prcfumptive  evidence 
by  other  proofs ;  as  that  he  gave  her  ready  money  to  buy,  &c.     Sid. 

*  127.  in  cafe  of  Manby  v.  Scott. 

6.  The  father  devifed  legacies  to  his  children^  and  made  tht  ffio* 

ther  eptecutrix.    She  married  again  and  died.    The  infants  4)f ought 

abiU 
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1 1>UI  agalnft  their  father-in-law,  to  have  an  account  of  the  perfonal 
^ate  of  the  father  \  but  decreed,  that  not  being  called  to  account 
in  the  life*time  of  their  mother,  he  was  not  refponfible  now/  Fin. 
Rep.  95.  Hill.  25  Car.  2.  Gratwick  v.  Freeman. 

7*  If  the  wiitpaivns  her  cloaths  for  money,  and  afterwards  ^r- 
Tcws  motuy  to  redeem  them,  the  hufband  is  not  chargeable  unlefs  he 
were  confenting,  or  that  the  Rrft  fum  came  to  his  ufe.  z  Show. 
283.  pi.  276.  Hill.  34&35  Car.  2.  B.  R.  Anon. 

8.  In  cafe  brought  for  wares  fold  and  delivered  by  the  plaintiii^ 
to*  the  wife  of  the  defendant^  non  aflumpfit  was  pleaded,  and  upon 
evidence  it  appeared  that  the  goods  were  filver  fringes  and  laces 
for  a  petticoat  and  fide-faddle,  and  that  they  were  all  delivered 
within  the  compafs  of  four  months,  and  that  they  amounted  t9 
94/.  and  that  part  of  them  were  delivered  to  a  carrier  for  the  wife 
of  the  defendant,  by  the  order  of  Mrs.  Rider,  upon  a  letter  of  the 
nvife  to  Mr.  Rider,  and  that  the  other  part  were  delivered  upon  a 
letter  of  the  wife  to  the  plaintiff;  and  that  the  laces  were  worn 
and  ufed  by  the  wife  in  the  view  of  the  defendant^  and  that  the  wife 
at  that  time  lived  with  the  dfendant  in  the  fame  houfe.  For  the 
defendant  iniifted,  that  long  time  before  the  delivery  of  thefe 
goods,  there  was  a  difference  l^tween  him  and  his  wife,  and  that 
they  for  the  fpace  of  two  or  three  years  had  not  lived  together^  and 
tliat  the  wife  declared  to  the  defendant  that  ihe  would  charge  him 
with  5 col.  in  one  term,  and  would  have  hipi  in  a  gaol  in  the 
tiext,  and  all  this  before  the  goods  were  delivered ;  and  that  for 
many  years  the  wfehadan  allowance  for  cloaths  ^  viz.  ^oLperann* 
and  no  evidence  was  given  that  fhe  had  any  occafion  to  have  thefe 
clothes  fo  as  they  could  appear  to  be  neceflary.  And  the  fame  day 
another  aflion  was  tried  for  Velvet  and  tijfues  of  '^L  per  yardy  to  the 
value  of  80/.  and  Treby  Ch.  J.  direAed,  that  if  the  jury  found 
the  plaintiff  innocent  of  tht  de/ign  of  the  wife  to  ruin  the  htifband^ 
and  delivered  the  laces^  Isfc,  as  goods  ft  for  the  wifi,  and  upon  the 
credit  of  the  hufband  without  notice  of  the  difference  between  them, 
that  the  hufband  fhall  be  obliged  to  pay  the  plaintiff,  for  it  is  part 
of  his  promife  of  marriage  to  feed  and  cloath  her ;  and  though 
(he  had  an  allowance,  this  was  fecret,  and  of  which  the  plaintiff* 
had  not  notice  j  but  if  the  plaintiff*  had  notice  of  the  differences 
between  the  hufband  and  wife,  and  fold  them  only  to  enable  the 
wife  to  ruin  the  hufband,  then  the  defendant  would  not  be  charge- 
able, and  though  the  hufband  be  chargeable  heretofore,  yet  after 

Jucb  a  folemn  trial,  and  their  differences  made  fo  public,  he  held  r  127 1 
that  the  hufband  fhall  not  be  chargeable  \  and  likewife  if  the 
ptaintiff*  was  not  privy  to  their  differences,  but  delivered  the 
goods  innocently,  yet  if  the  goods  were  not  fmtahle  to  the  quality 
of  the  wife,  the  defendant  (hould  not  be  chargeable  \  and  \i  part 
he  enlv  fuitable,  he  (hould  be  charged  for  that  part  only.  Upon 
this  <uTe&ion,  the  jury  being  of  gentlemen,  found  generally  for 
the  plaintiff"  for  his  whole  damages.  Skin.  348.  pi.  18.  Pafch. 
5  W.  &  M.  in  B.  R.  Morton  and  Withens. 

9.  Debt  againft  hufband  for  the  lodging  of  his  wife,  and  proy 
only  made  tint  he  formerly  cohabited  with  her,  and  owned  her  as 

Vol,  IV.  I^  hit 
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'  his  ninfe^  and  held  fufficient  to  charge  him,  but  that  he  might  dit 

charge  himfclf  by  giving  elopement  in  evidence  ;  for  they  that  wfll 

•truft  a  wife  after  ftie  has  eloped,  do  it  at  their  f  eril.  1 2  Mod,  372-^ 

Pafch.  12  W.  3.-  Car  v.  King. 

Though  Ae       lo.  While  they  cohaBii  the  hufband  (hall  anfwcr  all  contrafU 

l^r^'for     ^^  ^^  ^^^^  ^^^  necejfaries  \  for  his  aflcnt  fhall  be  prefumed  to  all 

he  took  her   ncccflary  coDtra£t9  upon  the  account  of  cohabiting,  unlefs  the 

for  better      contrary  appear;  per  Holt  Ch.  J.  at  Guildhall,     i  Salk*    118. 

f  LTkfM9-  ^**'^^"  ^  ^^^'  Ethcrington  v.  Parrot. 

pi.  13.  Pafch.  3  Ann    Robinfon  v.  Creenold.  6  Mod.  T71.  S.  C.  and  S.  P.  hj  Holt  Ch.  J« 

accordingly ;  and  the  ca(e  was,  that  the  hufband  difcovering  his  wife  to  be  a  very  leird  woman  went 
from  her,  and  (he  after  having  lived  fcveral  years  witH  an  adulterer,  was  received  into  the  plajntiflfa 
houfe,  who  entertained  her  as  the  hu/band*s  wife,  and  afbtrwards  brought  an  indebitatus  aifumpJit 
againft  the  bulband  for  lodging  and  dieting  his  wife. 

The  hof-  II.  If  a  Wife  tafccs  up  clothes,  as  filk,  &c.  and  pan^s  them 

anfwcr  for  ^5^''^  ^^^  ^^^  clotheSy  the  hufband  fhall  not  pay  for  them  becaufe 

mecejfurics,  they  ncvcT  Came  to  his  ufe,  othcrwife  if  made  up  and  worn,  and 

according  to  then  pawned  ;  per  Holt  Ch.  J.  at  Guildhall;  i  Salk.  1 18-  pL  lo. 

and  quShy  P^ifch.  2  Ann.  Etherington  v.  Parrot. 

of  the  ho/band*;  but  if  a  fnan  tendt  a  married  nuowun  money  to  buy  necejfaries  and  (he  docs  fo^  he  has  ao 
Trmedy  agsunft  the  hufband,  but  equity  will  fuft'er  the  lender  to  fiand  in  tbefhee  cf  the  tradejmen^ 
whom  fuch  ncccflaries  were  bought}  per  mafter  of  the  rolls.  Cb«  Piec.  502.  pi.  3x2.  Mich.  lyxS* 
Aon. 

•  In  f»ch  J  2.  If  baron  *  turns  atuay  his  wife,  he  gives  her  credit  where- 

fcnd  cwdit  ever  fhe  goes,  and  muft  pay  for  neccffaries  for  her  ;    but  M  Jbe  f 

with  her  for  runs  aivay  from  her  huftand,  he  fliall  not  be  bound  by  any  con- 

reaf>nabie  traft  fhe  makcs ;    per  Holt  Ch.  J.     i  Salk-  ii8.  pi.  lo.  Pafch, 

pl'J  Hok  2  Ann.  Etherington  v.  Parrot. 

Ch.  J.  II  Mod.  145.  in  cafe  of  Todd  v.  Stokes.  ■  S.  P.  bdd  accordingly  by  Hok  Ch.  J. 
Holt^s  Rep.  104.  pi.  13*  Pafch.  5  Ann.  in  cafe  of  James  V.  >^arren. 

-f-  When  fuch  feparation  htccntes  notoriousf  the  hufliand  is  not  liable  unlefs  he  takes  her  again,  t  Salk* 
119.  pi.  13.  Pafch.  3  Ann.  by  Holt  Ch.  J.  in  cafe  of  Robinfon  v.  Greenold. 

So  if  hsron  ^es  aivaj  fnm  her  j  per  Holt  Ch.  J.  x  Salk,  1 19.  Robinfon  v.  Greenhold. — ^^Aytm 
leaves  her  not  Jpfficunt  to  m.untaln  berjlf\  per  m>lt  Ch.  J.  Holt's  Rep.  104.  th  cafe  of  James  t. 
Warren.  ■  But  if  he  turns  away  hit  wife  or  leaves  her,  and  before  (he  takes  up  any  thing  thd 

boiband  propofel  to  maintain  her  at  home,  (though  yet  he  will  not  lie  in  bed  with  hcf^  yet  if  alter  fucJ^ 
c/ier  or  propolal  made  and  refufed,  any  money  was  dilburfed  for  the  wife,  this  will  be  at  the  peril  of 
the  perfon  io  dtlburfing,  unlefs  the  jury  are  fnH  opinion  that  fuch  offer  was  deceitful  and  fraudulent^ 
for  a  wife  is  to  be  maintained  by  her  hulband,  whete  and  how  he  thinks  fit  according' to  his  ability  ■ 
Hoh*sRep.  IC34.  pK  13.  Pafch.  5  Ann.  James  v.  Warren. 

13.  If  a  woman  be  found  guilty  of  a  battery  andfined^  the  hufc 
band  fliall  not  be  liable,  per  cur.     ii  Mud.  253 •  pi.  3.  Mich» 
8  Ann.  B.  R.  in  Mrs.  Pool's  cafe, 
Ch.  Prec.       •   14,  Afenie^  who  had  the  foul  difiemper  given  hpr  by  her  hufbattd' 

A^^'^Mich'  ^^*^^>  ^*^^^  ^^*  ^^  borrowed  30  /.  of  W.  ,R.  to  pay  doBors  and 
lyiS.'fcems  apothecaries^  and  for  neccffaries*  it  was  faid  by  the  mafter  of  the. 
to  be  s.  c.    roils,  that  admitting  tlie  wife  cannot  at  law  bofmw  moneyy^ 

though  for  neceflaries,  fo  as  to  bind  the  huibadd,  yet  this  monef 
r  128  3  being  appii^  to  the  ufe  of  the  wife  fur  her  cure  attd  nectaries ^   thii 

plaintiff  who  Tent  tliis  mone]^,  muft  in  equity  Hand  ia  the  pldca 

of  the  perfon's  who  found  and  prpvided  fuch  neceffaries  for  her. 

Aiul  thereibre  at  fuch  pexfons  would  be  creditors  of  the  httfband|» 
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to  W.  R.  lliall  ftand  in  their  place  and  be  a  creditor  alfo ;  and  his 
honour  dircfted  the  truftecs  (to  whom  the  hufband  then  deccafed 
had  devifed  lands  for  payment  of  all  his  debts)  to  pay  W.  R.  his 
money  artd  likewife  his  cofis.  Wms.'s  Rep.  482.  Mich.  1718. 
Harris  v.  Lee. 

15.  If  a  married  worftan  comes  into  ajhop  to  buy  goods^  and  the 
owner  not  being  willing  to  truft  her  becaufe  {he  is  under  cover- 
ture, a  third  perfon  comng  by  undertakes  for  the  payment ^  the  court 
thought  it  clear  that  the  owner  cannot  come  upon  the  hufband 
for  mt  payment.  Bacnard.  Rep.  in  B.  R.  Mich*  2  Geo.  a.  in 
cafe  of  Gamum  t.  Bennet. 

How  far  the  contra£l  of  the  feme  (hall  bind  the  baron.  See 
Lev4  4.  Sid.  109.  to  131.  Mod.  .124.  to  144.  and  inabua^ 
dance  of  places^in  i  Keb.  the  cafe  of  Manby  v.  Scott. 


(E.  a.  5)  Second  Baron.     Where  chargeable. 

t.  A  Acknowledged  a  ftatuteand  died  inteftate^  and  upon  an 
-^^^  e;ctent  it  was  returned  mortuus.  A  n^w  extent*  was  iC- 
fued,  upon  which  was  returned,  that  the  widow  admimjiratrix 
bad  fold  the  goods  o(  the  deceafed  ;  whereupon  the  extent  iflues  of 
the  goods  of  the  fecond  baron.  Mo.  761.  pi.  1056.  Trin.  3  Jac. 
in  chanccrr,  Heward's  cafe. 

2.  A.  fettled  lands  on  truftees  after  his  death /ir  the  paytnent  of 
his  debts f  and  the  truftees  not  at  all  a£ling,  his  wife  aft^  his  death 
enters  and  takfs  the  profits*     Thttifhe  marries  again,    and  her  huf- 
band continued  to  take  the  profits  during  his  life  as  (he  did  before.-— 
He  dieSf  and  fhe  again  received  the  prof  ts,  and  Vifter  married  the  de^ 

fondant^  nuho  alfo  continued  to  take  the  profits  till  the  heir  Qf  A,  caine 
of  age.  On  a  bill  by  a  creditor  of  A.  it  was  decreed  by. the  maf- 
ter  of  the.  rolls,  that  the  defendant,  the  laft  hufband,  (hall  be 
EaNe  in  rdfpeftof  the  profits  received  by  the  wife  artd  her  fottner 
hufband  and  himfelf  to  the  payment  thereof,  fo  far  as  the  profits 
taken  by  either  of  them  did  extend.  And  upon  appeal,  the  court 
conceived  the  decree  jufl,  and  that  the  defendant  muft  take  his 
"wife  chargeable  with  this  debt.  Chan.  Cafes  80.  Hill.  \^U  19 
•Cat.  1.  Gilpen  v.  Smith. 

3.  On  arguing  exceptions  to  the  maflcr*s  report,  'the  queftion 
was,^  how  far  the  fecdnd  huflHOid;  (hoald  be  charged  of  lus  oiwn 
dlatc,  for  a  devaflavit  and  breach  of  trufl  by  the  nmfe  and  herfirfi 
lufhafid^  'Per  curl  where  there  is  a' bond  there  is  a  lien  by  deed, 
and  fo  the  fecond  hufband  'bound ;  but  where  there  is  barely  4 

.breach  of  truft  or  debt  by  fimple  contra^,  there,  in  equity,  the 

^plaint^  x>ught  to  ioUow  the  eftate  of  the  wife  in  jthe  hands  of 

the  executor  of  the  firfl  hufband.    Veni.  Rep.  309.^)1, 303.  HiU. 
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(E.  a.  6)  Survivor  charged  or  benefited. 

X.  TJ  ARON  marries  zfenie  wrongfully  feifed  of  hndsyzni  after  thtf 
-*^  marriage  ^^  pc'aipiei  thetn  fviihout  the  Sarof^j  affenti  yet  ac- 
tion lies  againft  both,  as  well  for  the  6ccupation  before  the  e(- 
r  1 29  3  poufals,  as  after  during  the  feme's  life  ;  but  after  her  death  a&ion 
lies  not  for  this  occupation  againft  the  baron ;  but  if  the  perfon 
who  has  right  enters  mto  the  land  after  marriage,  and  the  baron 
re-enters  in  right  of  his  feme,  or  if  after  the  marriage,  be  occupies 
the  lands,  and  then  the  feme  dies,  trefpafs  lies  againft  him  |  per 
Rede  J.  Kelw.  61.  Pafch.  20  H.  7.  pL  i. 

2.  A,  feme  file  makes  an  agreement  with  other  pfrfon  to  diAribute 

the  rejidue  of  the  eftate  of  M.  among  them,  and  after  mames  the 

defendant ;  per  cur.  what  came  in  between  feveii  and  eight  years 

liftejr  marriage  by  the  death  of  the  faid  M.  was  not  within  the 

compafs  of  the  faid  agreement,  but  was  to  go  to  the  benefit  of 

.the  hufband.    Chan.  Rep.  26.  3  Car.  i.  foL  883.  Rickfers  v. 

Heme. 

h*  4^7*  31  If  a  man  marries  an  executrix  atid  vtejles  the  goods,  it  is  a  de- 

Lt^S.  p.  *  vauavit  in  the  wife ;  per  cun    For  it  was  her  foUy  to  take  fuch 

doei  not  ap-  hu(band  that  would  make  a  devaftavit ;  and  by  Jones  J.  if  a  rv- 

f*r""vli    ^^^'"y  ^S^l^ifi  haron  and  feme  be  in  a  devaftavit,  if  the  baron  fur- 

Arg.Lucw.  vi^^  ^c  ^^^  ^^  ^^  ^  charged,  and  if  the  feme  furvives  ihe 

67a. Ihall  be  charged )   but  if  the  recovery  be  not  againft  baron  and 

A  ftme  CO.  f^j^^  \^  ^^  Ijfg  ^f  ^^  {tmt,  and  (he  dies,  the  baton  (hall  not  be 

waiieduriAg  charged.    Cro.  &  519.  pi.  20.  Mich.  14  Cari  B4  R.  in  cafe  of 
the  covtr.     Mouufon  V.  Boum. 

ture,  though 

ihe  wifting  di  tbe  baron  iluU  chat)^  her  if  flic  fonrivcs }  adjudged.    1  Let.  145*  Tria.  vj  Car.  i. 

B.  R.  Horfay  V«  DtekU 


S.  c.  dted  4.  The  wife  vhen.yS/p  bought  goods  for  money^  ahd  after  mar- 
Taib^'-^*  ried,  and  died»  The  goods  came  to  the  hufhanis  bauds  after  her 
Cafes  iii£qii«  deatby  but  the  debt  remained  unpaid ;  the  bill  Mras  by  the  creditor 
In  Ld.  Tai-  tp  difcover  the  goods.  Defendant  demurred,  but  over-ruled  bf 
27 s»  Hwll  ^^  ^^^  chancellor,  ix4io  with  fome  eameftnefs  faid  he  would 
I735-  'a  change  the  law  in  that  point.  Chan.  Cafes  295.  Mich*  28  Cut 
^^        tt.  Frcemtovi  Goodhom* 

Heard  ▼. 

Stanford,  wfab  cibferTed  that  the  gdotf I  irihrer  coining  to  the  hafl>and*t  haildt  till  after  the  vift's  death, 
aiade  tt  a  tefy  hard  f afe  upon  thte  creditor,  and  prqbaUj  occafiooed  the  faying  of  the  Ld.  Nottioghai^» 
but  that  even  theit  he  over-ruled  a  demurttr  to  a  bill  for  the  diicorery  of  the  goodi,  dnd  iC  does  not 
lypear  what  becami  of  thd  icaufe  atewaitli. 

5.  If  bu^artdani  ^ife  hdvejudgmtni  infciirefticiasfnr  b  debt  due 
to  tbe  wifcy  the  benefit  thereof  furvives  to  the  huftmnd ;  for  th« 
judgment  it  joint,  and  thetefote  {hall  fUrvive  ;  if  the  hufband 
outlives  the  wife,  he  fliall  have  the  benefit  of  it  \  and  if  th«  wife 
outlives  the  hufband,  flie  fliall  havii  the  fame  benefit  of  it  $  per 
Holt  Ch.  J.  but  Rookfby  J;  dOttMcd«  Comynt's  Rep*  3I9  3a. 
Mich.  ^  W*  3«  Bi  R4  Atton« 

6.  BanB 
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tf.  Bann  hy  reputation  only,  as  where  the  marriage  was  hy  a  mere 
iaymatif  (a  fabbatarian)  is  not  intitied  to  adminijlration  to  the  wife. 
I  Salkp  119.  Heydon  v.  Could.  9  Ann.  coram  delega^is  at  Ser- 
jeant's Inn  in  Flect-llreet. 

7.  A  feme  dumfola  gave  a  bendj  and  then  married.    The  hufi  Wms'sRep. 
hand  became  bankrupt.    The  bond-debt  is  difcharged  by  the  bank*  |^^^'  ^^* 
niptcy  of  the  hufband,  fo  that  if  he  dies  (he  (hall  not  be  further  ibw/a?^, 
chargeable  \  per  Parker  Ch.  J.  who  declared  the  judgment  of  the  S.  F. 
court  as  to  me  firft  part,  and  his  own  opinion  as  to  the  latter 

part.  10  Mod.  243,  &c.  Trin.  13  Ann,  B.  R.  Miles  v.  Williams. 

8.  Bill  by  the  heirs  and  refidus^ry  legatees  of  Sir  W.  Milman 
againft  Lady  Milman,  executrix  of  Sir  W.  M.  to  have  an  account 
of  the  teftator's  eftate.  It  being  proved  in  the  caufe,  that  Sir 
TV.  M.  being  very  old  and  infirpifor  7  years  before  his  deaths  did  m$ 
receive  money  hitnfelf  though  heftgned  receipts^  and  executed  leafeSy  (s^Cm 
but  the  money  was  ufually  paid  to  Lady  Milman^  his  wife.     CpWr 

per  C.  decreed  Lady  M.  to  account  tor  what  money  (he  received  r  .^^  n 
for  7  years  before  her  hu(band's  death,  but  the  mafter  (hould  be  ^     "^     ^ 
eafy  in  taking  the  account,  and  allow  for  houfe-keeping,  &c. 
without  vouchers*    MS.  R^p.  Mi^ht  2  Qco.  Buckle  v.  Mjlman* 


(E.  a«  7)  Where  the  Feme  referves  the  Power  of  her 
own  Eftate.     Cafes  relating  thereunto. 

I.    A     IS  bound  to  dofuch  aB  as  feme^<overt  fhall  J&reB :,  (he  may     * 

^^  •  give  direftion  without  aflent  of  the  baron,  and  if  baron 
dif-^iffetUSy  yet  the  declaration  and  direAion  of  the  wife  (hall 
guide  the  cafe,  and  (hall  be  caufe  to  forfeit  or  fave  the  bond. 
And.  182.  pi.  217.  Fafch.  30  £liz»  Arg>  in  cafe  of  Forfe  v, 
Hembling. 

2.  M.  (a  feme  fole)  made  J.  S.  and  W.  R.  (truflees  of  xoo  1. 
of  hers)  to  enter  into  covenant  and  bond  to  leave  loo/.  to  pay  to 
whom  fhe  fbould  appoint^  and  for  want  of  appointment^  then  to  pay  it 
to  tnvo  gratfd-children ;  afterwards  (bemg  married)  Jbe  made  J.  Si 
0nd  W.  li.  to  cancel  the  covenant  and  bond,  tp  make  void  this  her 
intention,  yet  decreed  to  be  made  good  to  the  plaintifF,  (the. 
grandchildren  fuppofe).  See  Toth.  162.  where  diia  is  imperiv 
leAly  reported,  cites  10  Jac,  or  Car,  C,  B.  fo,  442,  Atwood  v^ 
Stubos.  (qu3ere)f 

3*  Debt  upon  obligation  con4itioned,  that  if  defendant  marry 
fuch  a  widow,  who  was  polTefled  of  divers  goods  of  herjlr/l  buf* 
httndfs%  and  his  children^ s^  he  Jbould  not  meddle  with  them,  but  thai  Jb$ 
end  her  children  might  enjoy  them  without  interruption  fir0n  him. 
Upon  performance  of  covenants  pleaded*  plainti(F  affigned  for 
breach,  that  the  firft  huiband  was  pofleiled  of  fuch  (heep  and 
goods,  &c.  and  that  th#  wife  had  them  before  marriage,  and 
that  after  marriage  the  defendant,  fuch  a  day,  took  the  faid  goods 
into  his  hands,  and  yet  detains  them.  After  verdi£i  it  was 
JBOTfidj  that  no  fufficicm  breach  is  alleged  \  (ox  U  U  not  (hewed 

L  3  that 
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that  the  huAand  made  any  difturbance ;  for  by  the  marriage  Ao 
goods  are  in  the  huiband,  and  it  is  notjhram  that  he  Sfturbed  the 
nvif/s  efffcyment  of  them ;  and  of  that  opinion  were  Hyde  and 
Jones  J.  bat  Whitlock  and  Crooke  e  cpntrai  and  that  the  breach  ^ 
is  weU  affigned  ;  for  by  pjiegiiig  the  taking  and  detaining  tho 
goodsy  is  fuppofed  a  taking  and  detaining  them  from  the  wife^ 
and  iffue  being  found  for  the  plaintiff,  the  ^ourt  intends  it  an  un* 
juft  caption  and  detentioo,  contrary  to  the  agreement.  And  af-? 
terwards  Hyde  mutata  opinione  upon  reading  the  books,  was  of 
the  fame  opinion,  whereupon,  abfente  Jones,  it  was  adjudged 
for  the  plaintiff,  Cro.  C*  204.  pi.  9.  Mich.  6  Qir.  B^  R.  Crowle 
V.  Dawfon, 

4.  The  wife  before  marriage,  by  indenture  between  her  and  the 
intended  hufband  and  two  truftees,  affigned  over  all  her  real  and 
perfonal  dilate  to  her  own  difpofal.  ^itcr  marriage  ^^  borrows 
fttofieyf  andfurm/bes  a  haujey  of  which  fliehad  delired  her  baron  to 
take  a  leafe,  but  declared  fhe  would  defray  the  whole  charge,  and 
would  have  the  difpofal  of  the  goods  as  her  own.  The  wifs 
died,  having  difpofed  of  lopol.  to  the  baron,  which  was  decreed 
tp  him,  and  that  he  be  difcharged  of  paying  for  the  goods,  rent, 
&c.  of  the  houfe,  or  of  the  400 1,  borrowed,  of  which  ihe  had 
given  him  200 1.  prefcntly  upon  the  borrowing  of  it,  and  to,  re- 
turn to  the  baron  lome  jewels  given  by  him  to  the  nvife  before  ^^rriage^ 
which  were  not  to  be  accounted  any  part  of  her  cftate,  whether 
r  1 71  1  ^^  &^^  ^"^^  before  or  after  the  indenture  aforefaid,  (he  having  on 
her  death-bed  declared  they  belonged  to  the  baron,  and  that  the; 
truftees  be  indemnified  obferving  fuch  dirc£lions.  Fin;  R. 
108.  Hill.  2^5  Car.  2.  Blyffe  v.  Sayers,  Cherry,  and  Par? 
tridge. 

.  5.  Fowles  upon  his  marriage  with  countefs  of  Dorfet  enter^ 
into  articles,  that  counfeefe  of  Dorfet  fhojuld  have  and  enjoy  her 
cftate  to  her  fole  and  feparate  ufe,  and  that  ihe  fhould  difpofe  of 
t&e  farplus  of  fuch  eftate  hy  any  writing  under  her  hand,  &c. 
Countefs  of  Dorfet  lays  up  a  conflderable  fum  of  money  out  o^ 
her  feparate  eftate,  and  buys  land  with  it,  and  makes  an  appoint^, 
^ent  purinant  to  the  powder,  and  difpofes  of  the  land  fo  pur-r 
chafed  td  a  ftranger.  After  her  death  ^  Fowles  prefers  his  bill  to 
have  thefe  lands,  and  Ld.  Jefferie$  decreed,  that  he  fhould  havq 
the  lands  as  pu^chafed  with  hi?  wife's  money  ;  but  this  decree  was 
afterwards  reverfed  in  dom.  proc.  becaufe  bought  with  the  moncj 
raifed  out  of  the  feparate  eftate  of  the  wife,  which  (he  had  4 
power  by  the  articles  to  difpofe  of.  Cited  JJS.  jRep.  i  Geo.  in  the 
cafe  of  rETTS  v.  Lee,  as  a  cafe  in  Ld.  C.  Jefferies's  time,  Fowlei 
V.  the  Countefs  of  Dorfet. 
Cil>.  Equ.  ^r  ^^  f^ch  ^^^^  ^^  hufband  being  much  in  debt,  and  to  dif* 
Rep.  83.      charge  bis  goods  going  to  be  taken  in  execution ^  Jhe  gave  a  note  to  pay  tbt 

^'rted  In  to-  ^^  ^^^  ^  ^^^  ^^'^  feparate  eftate,  and  accordingly  the  aaion 
^emterbis!  was  difchargcd.  On  a  bill  againft  bafon  and  feme,  the  barofii 
— — Abr.of  could  not  bc  met  with  to  be  ferved  with  a  fubpocna,  but  the  wif<^ 
6c^"iir\^"'  was  iirforccd  by  attachment  to  anfwer  without  him,  he  being 
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made  a  party  only  for  conformity*    Ch.  Preo  328.  pi.  249*  HilL  S*  c.  dtct 
171 1.  Bell  V.Hyde-  "^*^~^- 

7.  Covenant  that  the  wife  ihall  difpofe  of  her  perfonal  eftate,  And  ihe 
does  not  extend  to  whatjhaii  come  to  her  after  her  marriage,  MS.  poXe"*^^, 
Tab.  March  II.  171 1.  Pilkington  v.  Cuthbarfton.  difpofe  of 

berperfona) 
e(Vate,  which  only  comprehended  the  perfonal  eflate  fhe  had  before  marriage,  ^€tt  into  fojf'jjion  9f  a 
con/idfrahle  fttrjwial  tfiate  in  a  Prh>ate  manntr  upcn  tbt  dtfltb  of  her  fathtry  and  concealt  it  fr«m  tht 
hufitaitd^  tfjf J  afterwards  by  vfiil  tUff>oj<i  of  it  to  cb^rities^  yet  decreed  that  wh^iC  was  fo  concealed  fromiibe 
bufband  ihall  not  be  made  ^ood  to  him  fo  as  to  difappoint  the  charities.    MS.  Tab.  S.  C. 

8.  It  beinz  agreed  between  the  parties  before  the  marriage,   that 
the  hulband  Jhould  have  onlyfo  much  of  the  wjf^s  ejtate^  and  thatjht 

Jhould  have  liberty  to  difpofe  of  all  the  eftate  hefides,  ivhichjhefhould  be 
intitled  to  by  her  taji  will  in  writing,  isfc.  it  was  refolved,'  that 
coool.  which  fell  to  her  af^er  marriage  by  the  death  of  her 
brother,  fhould  not  go  to  her  hufband  or  his  executors^  but  that 
the  wife  ihould  have  the  power  of  difpofing  thereof,  though  at  the  . 
time  of  the  articles  (he  had  not  anyjight  or  intereft  therein^  and 
although  at  that  time  ihe  could  not  grant  or  releafe  the  fame ;  for 
this  being  a  covenant  (hall  enure  according  to  the  intent  of  the  par^^ 
ties,  and  extend  to  a  right  infuturo,  where  it  is  the  apparent  intent 
of  the  parties  that  the  hu(band  (hould  have  no  more  than  the  fum 
^xprcfsly  mentionedi  whatever  happened ;  by  Ld.  C.  Cowpett 
MS.  Rep,  Hill,  i  Geo.  Petts  [alias  Potts]  v.  Lee. 

9.  The  feme  by  fuch  power  confented  to  by  the  hu(band  be- 
forehand, conveyed  her  real  cftate  to  truftees,  and  afftgned  all  her 
bonds  and  mortgages  to  her feparate  ufe ;  but  after  the  marriage^ 
permitted  her  hufband  conjlanily  to  receive  the  interefl  without  any  com-* 
plaint  to  either  debtors  or  truftees,  and  about  10  years  after  the 
marriage  the  hufband  died.  Ld.  C.  Maccles(ield  decreed  the  exe« 
cutors  of  the  hufband  to  make  good  any  part  of  the  principal 
money  due  on  any  of  the  fecurities,  with  intereft,  from  his 
death  \  but  as  to^the  iutereft  received*  by  him  during  the  cover- 
ture, as  it  was  againfl  common  right  for  the  wife  to  have  afeparate 
property  from  him,  (they  being  in  law  but  as  ono  perfon)  fo  all 
reafonable  intendments  and  prefumptions  are  to  be  admitted  againfl  f  132  1 
the  wife  in  this  cafe,  and  (he  not  having  in  fo  long  a  time  made 

any  con|plaint|  her  confentfhall  be  intended  and  be  con(idered  as  a 
gift,  and  that  any  other  conftrudion  might  have  put  him  uiider 
great  hard(hip8r  %  Wms/s  Rep.  82.  pi.  i8.  Mich.  1722.  Powell 
?•  Hankey  &  Cox« 

10.  The  wife  haying  refervcd  power  over  her  own  eftate,  and 
veiled  the  fame  in  truilees,  confented  to  fell  10  L  a  year,  part  of  hep 
land  of  hberitance  for  200  /,  which  the  hufband  having  received,  *hc 
therewith  founded  a  charity  for  poor  widows,  and  gave  a  bond  for 
it  to  the  wifes  trufltes,  to  be  paid  io  them  within  3  months  after  the  de^ 
ceafe,J6r  the  bent^t  of  her  executors.  Ld.  C.  Macclesfield  held  that  - 
this  (hottld  bind  the  wife,  and  was  a  waiving  the  intereft  of  the 
aooL  for  her  life,  and  if  ihe  would  avoid  this  bond  ihe  muA 
prove  fome  fraud  in  gaining  her  acceptance  th'^reof ;  that  this 
Wing  hei*  feparate  t&At^jfho  mufl  prima  faci^  be  Med  upon  as  4 
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femifole^  and  that  it  was  as  if  a  feme  fole  had  accepted  fuch  bond 

which  would  have  bound  her ;  betides  it  might  well  bo  fuppofed 

that  (he  contributed  *  to  this  charitj,  it  being  to  her  own  fex. 

2  Wms.'s  Rep.  8a.  85.  pi.  18.  Mich.  1722.  Powell  v.  Hankey 

&  Cox. 

XmI  where        ji.  A  bond  given  hj  a  feme-cqvcrt  (having  a  feparate  eftate) 

^^U^  upon  her  borrowing  money,  was  infilled  to/be  merely  void  ;  fo 

gmtej^al  that  after  fix  years  it  amounts  to  no  more  than  a  loan  ot  fo  mach. 

%t€ific  snd    and  that  a  demand  then  of  it  is  barred  by  the  ftatute  of  limita- 

Vki*^  iST*     ^^^^^  >  ^^^  *^^  matter  of  the  rolls  agreed  that  the  bond  was  void; 

wMdtA.Mmd  but  he  faid,  that  in  this  cafe  (ilie  being  dead,   and  a  bill  being 

B.mectiton,  brought  againft  her  executors  and  her  huiband)  all  her^2;pjm/^ 

wlfe/^^if/-  (^^^^  ^^^  ^  ''^  (flo^^  fir  payment  of  debts ,  and  a  truft  is  not 

bamibadpof.  within  the  ftatute  of  limitations.     2  Wms.'s  Rep.  144.  Trin^ 

A&i"!'      1723.  Norton  v.  Turvil. 

fijfofjmt        '    ^ 

of  her  tmnej.  The  miAcr  of  the  rolls  faid,  it  feemed  as  if  the  plaintiff'  ought  to  be  it  liberty  to  pro<r 
lecnte  all,  in  order  to  be  paid  out  o£  the  feparate  eftate  left  by  her  ^  to  which  purpofe  fuch  part  thereoj^ 
as  is  undifpofed  by  the  will  ought  to  be  firft  applied,  and  if  not  fufficient,  then  the  creditors  flionld  be 
paid  out  of  the  moDcy-l^cies  \  and  if  thofe  are  not  fufficient,  all  the  fpecific  legacies  ought  to  coi\'i 
tribute  in  proportioa.    ft  Wms.*s  Rep.  145.  Norton  v.  Turvill.  ' 

MS.  Rep.  12.  A.  by  will  gives  2  legacies  to  his  daughter  A  of  ^00 L  eachf  on^ 

Halfey'v?^*  if  them  fir  her  file  andfiparate  ufiy  (he  being  married  without  a  fet- 
Badham.'  tiement.  Decree  for  placing  out  the  monev  for  her  benefit.  Th^ 
hufband,  upon  petition  to  Ld.  C.  Macclesneld,  obtained  an  order 
for  one  500 1.  and  the  other  5001.  by  confent  to  be  laid  out  fo^ 
the  feparate  ufe  of  the  wife.  The  hufband  arid  wife,  Ihe  being 
19,  fiin  in  an  ajjignment  of  the  lafl  500^.  to  ficure  a  debt  to  H» 
the  plaintiff  and  the  htifband  becomes  bankrupt,  I),  brought  a  btl{ 
againft  the  aSignees  of  bankruptcyj  and  hufband  and  wife  ;  and 
Ld.  King  decreed  the  aflignment  good,  and  tberefidue  to  be  paid 
to  the  aifignees.  The  wife  rehears,  &c.  alledging  that  ftie  was 
poor,  and  not  able  to  produce  the  order  of  Ld.  Macclesfield.. 
ObjeAed,  that  the  aflignment  was  good,  it  being  of  h^r  feparate 
cftate,  though  under  21  ;  ^nd  that  infants  may  execute  a  power 
by  an  attorney,  &c.  Ld.  Chancellor^  as  lo  (hat  objection  that  the 
order  was  voluntary,  and  did  not  bind  creditors,  faid  that  is  a 
hard  cenfure  on  the  proceedings  of  the  court,  and  fuch  fettle- 
ments  are  ufual  praAice,  and  this  here  is  according  to  the  will. 
Where  the  hufband  makes  a  voluntary  provifionfor  the  wife^  to  take 
place  after  his  deaths  it  has  been  adjudged  fraudulent  \  but  here  it 
is  fet  apart  immediately.  As  to  the  aflignment  itfelf,  he  admitted 
that  if  feme,  had  been  fole  it  had  not  been  good,  but  void  \  but 
the  cafe  is  ftronger,  becaufe  (he  was  a  feme-covert.  And  though 
in  cafes  of  meer  powers  or  authorities  infants  may  execute^  be- 
caufe nothing  moves  from  them,  yet  this  is  an  intereft^  and  can 
([  133  ]  no  more  be  departed  with  in  equity  by  an  infant,  than  by  an  in- 
fant's aflignment  of  a  legal  eftate  at  law.    Decree  varied. 

13.  A  woman  having  lands  and  a  perfonal  eftate»  before  mar- 
riage conveys  all  her  eftate  to  her  feparate  ufe^  to  which  the  buf* 
itfiuf  was  a  party  i  vjiih^covertantcdthatJkvmUlmiMte^erivnih 

it* 
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ft.    On  this  eftate  fo  conveycd>  there  was  a  mortgage  fir  300  A 
nvhichf  before  the  conveyaticers^  he  verbally  promifed  to  difcbarge. 
During  the  coverture  the  mortgage  nvas  ajftgned  over^  and  he  cove^ 
nanted  thuSf  that  I  or  niy  wfijbdll  pay  h.     The  hufband  and  (he 
lived  with  great  affe£lion  togetherj^  and  he  conftantly  received  all 
the  profits  of  this  fepara^e  eftate.     Hedied^  having  fiever  paid  off 
the  mortgage,  leaving  children,  which  he  had  by  ^  former  ven-* 
ter,  fortunes  :  thefe  the  wife  maintained  after  his  dec^afe.    The 
wife  brings  her  bill  j  ift.  That  the  efie£ts  of  the  huiband  (hould 
be  applied  to  the  redemption  of  the  mortgage.  2dly,  To  have  ac- 
count of  the  profits  of  her  Separate  ellate,  received  by  the  baron* 
3dlyy  To  have  an  allowance  for  the  maintenance  of  his  children 
after  his  deceafe.     It  was  decreed,   that  the  huiband's  efiefls 
ihould  not  be  charged  to  redeem  the  mortgage,  nor  be  account-* 
able  for  the  profits  of  her  feparate  eftate  received  by  him^  and 
that  the  maiti penance  ihould  be  counterbalanced  by  the  intereft  of 
their  fortunes.     And  upon  a  rehearing  the  Ld.  C.  faid,  tha^      , 
there  is  no  foundation  to  charge  him  with  the  payment  of  the  * 
mortgage  5  for  by  thejlatute  of  frauds  it  is  no  charge^  unlefs  reduced 
into  writing :   all  is  at  an  end  when  there  is  an  agreement  in 
writing ;   adl  the  converfation  was  only  as  previous  iteps.    This 
is  the  ultimate  fettlement  of  the  whole  afiair  on  mature  confide* 
iration  of  every  thing;  as  between  him  and  the  mortgagee  he 
might  b^  charged,  but  not  by  the  wife.     As  to  the  receipt  of  the  f^ 
Parate  maintenance  J  if  they  lived  together  amicably^  itfhall  be  looked  on 
as  done  by  her  conjint.     As  to  the  maintenance,  ftie  has  taken  it 
upon  herfelf ;   and  it  does  not  appear  to  me  but  the  intere(( 
is  fufiicient  for  that  purpofe.     Decree  affirmed.    Sele£t  Cafes  in 
Chan,  in  Ld.  King's  Time^  aQj  21.  Trin.  ii  Geo,  Chriftmasv* 
Chriftmas, 


JE.  a.  8)    Pjn-IVIofley,     Cafes  relating  thereto. 

1.  'tlirHERE  the  hu(band,  during  hi» cohabitation  with  the 
yy  wife,  makes  her  an  allowance  of  fo  much  a  year  for  her 
expences,  if  (he  out  of  her  own  good  houfewifery  iaves  any  thing 
out  of  it,  this  will  be  the  hufl)and's  eftate,  and  he  fliall  reap  die 
benefit  of  his  wife's  frugality^  becaufe  when  he  agrees  to  allow 
her  a  certain  fum  yearly,  the  end  of  the  agreement  is,  that 
fh^  may  be  provided  with  clothes  and  other  neceflaries,  and 
whatfoever  is  taved'  out  of  this  redounds  to  the  huft>and  ;  per 
Ld.  K.  Finch.  Freem.  Rep.  304.  pi.  373.  Trin.  1674.  in  Lady 
Tyrreirs  cafe. ' 

%^  A  term  was  created  on  the  marriage  of  A.  with  B.  for  AW.  C^, 
|aliiig  ^ool.  a  year  for  pin-money,  and  in  the  fettlement  A.  co*  ^^'/^A 
tenanted  for  pavment  of  it.    There  was  an  arrear  if  one  year  at  SSb/ W 
A!s  deaths  which  was  decreed,   becaufe  of  the  covenant  to  be  comt  allow, 
charged  idn  a  truft-eftate  fettled  for  payment  of  debts^  it  being  ^Ji^*^ 
in  arrear '  for  one  year  only  *,  fecus  had  it  been  in  arrear  for  ?^  \JS^' 

fevcral  tbc  whoto 
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yms  proved    fcveul  ycais.     Chan.  Prcc.  26.  pL  28.  Trin-  f6ou  Offlcy  n 

to  be  mar-     g^as  - 

RV,  and       Offl«y- 

that  between  huO>aod  and  wife,  who  lived  vnSA  tcsether,  3  qaarters  of  a  year  made  but  Uttk  diflfereiict* 
AbiTk  £^a.  Cal'esy  140.  pU  7.  Mich.  1728.  Countcfs  of  Warwick  v.  Edwards. 

♦  3.  The  plaintiflTs  relation  (to  whom  he  was  heir)  allowed  the 
wife  pin-money,  which  ieing  in  arrear^  he  gave  ber  a  note  to  this 
purpofe)  ^^  I  am  indebted  to  my  wife  100  L  which  became  due  to  her 
Jiicb  a  day?  After  by  his  nvillhe  makes  prtruyion  out  of  his  lands  for 
payment  of  edl  his  debts ^  and  all  monies  which  he  owed  to  any  perfon  if$ 
trttft for  his  wife :  and  the  quedion  waa»  whether  the  lool.  was 
to  be  paid  within  this  truft ;  and  my  Ld.  Keeper  decreed  not ; 
for  in  point  of  law  it  was  no  debt,  becaufe  a  man  cannot  be  in- 
debted to  his  wife,  and  it  was  not  mdney  due  to  any  in  truft  for 
her.  Hill.  1701.  between  Cornwall  and  The  Earl  of  Moun- 
TAGUE.  But  quaere  \  for  the  teftator  looked  on  this  as  a  debt, 
and  feems  to  intend  to  provide  for  it  by  his  will.  Abr.  £qu« 
Oafes,  66.  pL  2* 

4.  Where  the  wife  has  a  feparate  allowance  made  before  mftr^ 
riagCf  and  buys  Jewels  with  the  money  ariflng  thereout,  they  will  not 
be  qffets  liable  to  the  huiband's  debts.  Chan.  Free.  295.  pi.  232. 
Trin.  1710.  Wilfon  v.  Pack. 

"  5.  Where  there  is  a  provifion  for  the  wife's  feparate  ukfor 
elotheSf  if  the  hujband  finds  her  clothes^  this  will  bar  the  wtf?s 
claim ;  nor  is  it  material  whether  the  allowance  be  provided  out  of 
the  eftate  which  was  originally  the  hufband's,  or  out  of  what 
was  her  own  eftate  ;  for  in  b^  cafes  her  not  having  demanded  it 
for  feveral  years  together,  fttBlbc  con/lrued  a  confentfrom  her  that 
hejbould  receive  it ;  per  Ld.  C.  Macclesfield.  2  Wms.*s  Rep.  82. 
84V  pi.  18.  Mich.  1722.  Powell  v.  Hankey  &  Cox.— And  to  the 
fame  purpofe  his  lordiliip  cites  (Hill.  1712.)  the  cafe  of  Judge 
Dormer  and  the  Bifhop  of  Salifbury.  • 

6.  5^  where  50/.  a  year  was  referved  for  clothes  and  private  ex^ 
pencesy  fecured  by  a  term  for  years,  and  ro  years  after  the  huf- 
band  died,  and  'foon  after  the  wife  died,  the  executors  in  equity 
demanded  5  obi.  for  10  years  arrear  of  tnis  pin-money ;  but  it  ap-  . 
pearing  that  the  hu/band  maintained  her^  and  no  proof  that fbe  ever  de» 
mandeditj  the  claim  was  difallowed.  2  Wms.'s  Rep.  341.  pL  984 
Hill.  1725.  Thomas  Y.  Bennet. 


(E,  a,  9)   ^eme  relieved  agaihft  the  A^la  of   th^ 
^         *  Baron. 

I.  J  N  affifej,  if  a  mzn  Jeifed  injure  uxoris  leafts  the  land  to  B.fhr 
*  life^  and  after  grants  the  feveifton  to  J.  infee^  and  diesy  and 
after  B,  dies,  the  entry  of  the  feme  is  lawful ; '  for  there  was  no 
difcontinuance  but  for  the  life  of  B.  for  the  reverfion  in  fee  is  not 
difcontinucd  bccaufc  4c  iarQn  iied  before  the  tenant  for  Jife^  fo  tha^ 
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the  reverjtm  v)as  not  executed  in  its  life.    Br»  Difeont  de  PoiTei&oil^ 
pi.  15.  cites  28  AC  6. 

2.  32  //.  8.  cap,  a8.  yl  6.  No  fine  J  feoffment  y  or  other  aH  done  iy  Atcmmm 
the  hujhand  only,   of  any  lands ,  tffcm  being  the  Inheritance  or  freehold  ^^^»  *f  * 
of  tie  wifitf  during  the  coverture  between  them,  Jballmake  any  difcon^  oTUnds 
tinuance  thereof  or  be  prejudicial  to  the  nvife  or  her  heirs,  or  iofuch  as  in  right 
asfbatl  have  right,  title,  or  iniereft  to  the  fame  by  the  death  of  fuch  ^^  **'■  *'*^<^ 
^fei  but  that  the  fame  wife  or  her  heirs,  and  fuch  other  to  whom  thereof  in- 
fuch  right fball  lawfully  appertain  after  her  death,  may  enter  into  the  fcofted  ano* 


fatnc  according  to  their  rights  and  titles  therein,  any  fuch  fine,  is^Cm  to  '^Y*^*5' 
the  contrary  notwithfianding  ;  fines  levied  by  the  hufband  and  'wife,  the  feme'  • 
mf hereunto  fie  is  party  or  privy,  only  excepted^  could  not 

enter,  but 
wai  pttt  to  her  a£Hoii,  which  vras  called  a  cut  in  viV«,  9ic,    Lttt.  f.  S94.>  Bot  now  m  ail  eajtt 

m;h.re  the  feme  mgbtbave  cut  tn  vita  at  the  common  \iM^JbeJhall  •nter  by  the  purview  cf  •  ttitiffatiac  f 
and  where  the  i/Tue  could  not  have  fur  cui  in  Tita  or  formedon,  in  fuch  cafe  he  ihali  not  eiMer  within 
the  remedy  of  this  ftatuce ;  and  therefore  if  the  baron  has  iiTue,  and  aliens,  and  the  feme  diet,  riie 
iflue  ihatl  not  f  enter  daring  thejife  of  the  haron,  becaufe  at  the  comnMn  law  he  had  no  remedy  tm 
ftcover  the  bod  daring  the  life  oi  the  baron,  and  the  words  of  the  z€t  are  according  to  their  right  or 
title  therein.     Refolved  %  Rep*  ys.  b*  73.  a.  Pafch.  7  Jac.  Creneley*s  cafe.  .■  Mo.  58.  pi.  164* 

Pafch.  6  £lia.  it  was  faid  by  Djer,  upon  the  ftat.  of  32  H.  S.  cap.  28.  the  words  of  which  are,  that 
**  ail  recoveries  ami  difcotttinuancet^  and  alietiatiottSf  &Cm  jhall  be  utterly  void  and  of  no  effefi  ;  but  that 
**  ttejaldfetnetf  after  the  death  of  their  barors,  may  enter  ;**  that  thefe  laft  words  of  the  ftatutc  have 
inrendooent  to  abridge  the  words  precedent ;  for  if  after  fuch  alienation  the  baron  4ad  Uxxit  arc  di« 
Torced,  and  the  baron  dies»  flie  is  put  to  her  writ  of  cui  in  viu  ante  divortiam  $  and  yet  the 
Mords  of  the  ftatute  are,  that  "  fuch  alienation  ihali  be  void  }'*  but  this  ihall  be  intended  to  t^kd 
awij  the  writ  of  cui  in  vita.  .  ■  [I  do  not  obfer^-e  the  words  of  (recoveries  and  alienations  being  void 
and  of  AD  tSftiBt)  in  the  ftatute.]  4  Le.  104.  pU  210.  in  the  time  of  <^  Elis.  C.  B.   fays» 

note  by  Dyer  upon  the  words  of  flat.  32  H.  8.  cap.  28.  *<  that  a  feoffment  of  the  lands  of  ihe 
<*  wife  Hull  not  be  a  difcontinuance  $  but  that  the  wife  may  enter  after  the  death  of  her  hulband,*^ 
that  this  is  an  abridgment  of  the  words  precedent  j  for  in  feme  cafes  fuch  a  feoffment  is  a  difcontina. 
ance }  aa  i^  after  the  feoffment  they  are  divorced^  fee  cannot  encer,  but  it  put  to  her  writ  of  ati  ant$ 
divortimmm 

If  the  hujhand  wuiet  a  fecffment  in  fee  of  the  lands  of  his  wife,  and  after  thev  arc  divorced  cattfa 
fracontraBuSf  yet  the  woman  may  enter  within  the  purview  of  that  ftatute,  and  is  not  driven  to  her 
writ  of  cui  ante  dxvortium,  as  fee  was  at  the  (;ommon  law  ;  albeit  the  entry  be  by  fVatute  given  to  ;^ 
wife,  and  now  upon  the  matter,  fee  never  was  his  lawful  wife  ;  but  it  fufficeth  fee  was  his  wife  de  faAo 
at  the  time  of  the  alienation,  and  where  her  hufeand  dieth  fee  cannot  be  his  wife  at  the  time  of  the 
entry.     Co.  Litt.  326.  a.  8  Rep.  73.  a.  in  Creneley's  cafe,  S.  P.    The  feoffment  was  made 

during  the  coverture  between  them,  and  chough  the  ftatute  fays  (but  that  the  fame  loifej  &c.)  this  ic 
to  be  inteadcd  of  her  who  was  hit  wife  at  the  time  of  the  alienation ;  for  when  the' baron  is  dead,  fee 
it  not  then  his  wife,  but  it  called  his  wife  only  to  defcribe  the  pcrfon  that  feall  enter }  and  the  ftatntt 
docs  not  fay  that  (the  wife  feall  enter  after  the  death  of  her  baron),  but  fays  generally  that  (fhe  feal 
enter  acctrding  to  their  right  and  title),  be  it  in  the  life  of  the  baron  after  divorce  a  vincylo  matrimonii 
or  after  his  death.  Mo.  53*  pi*  164.  Pafch.  6  EHz.  fays  that  in  fuch  cafe  ihe  is  put  to  her  writ 

ef  cui  ante  divortium. 

f  Co.  Litt.  32€.  a.  S.  P« 

3^  Baron  alone' levies  a  fine  of  the  land  of  thd  feme  with  pro-  ^thoot 
damation.     The  baron   dies,    and  j  years  pafs.    The  feme  16  emr°V' 
barred,     Arg.  2  Roll.  Rep.  4 10.  cites  5  E.  6.  72.  bar[^  for' 

ever  J  per 
opinifioem  curiae,  notwithftanding  the  ftat.  of  3a  H.  8.  cap.  28.  which  does  not  limit  any  time  of 
entry,  fcc.  but  this  dues  not  retrain  the  general  law  made  by.tbr  ftat.  4  H.  7.  of  fines  with  proclama? 
tiont{  and  the  flat.  32  H.  8.  fpeaks  of  fines  only,  without  proclamations.     D.  72.  b«  pi.  3.  Mich. 

6E.  6.  Anon. S.  C.  cited,  andS.  P.  itfolved,  8  Rep.  72.  b.  Pafch.  7  Jac.  in  Crenejey**  cafe. 

*— Co.  Litt.  326.  J.  S.  P. 

4,  Where  the  baron  and  feme  arc  joint  purchafors  in  teal,  the  Mo.  28. 
remainder  to  the  feme  in  fee,  and  the  baron  alietis  by  fisie  without  his  ^'1\{I^^^'^ 
feme,  and  dies.     It   was  held  clearly,  by  the  2  chief  jvfUces,  AnomS.Pl 
Stamford  and  Drdt  J.  to  be  within  ihe  ^atm^  wluch  fpeaks  of  ^^^^^  accord. 

alienation  »'»«'3r  by  aU 
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the  jttf^ct.  alienadonof  the  inheritance  ot  freehold  of  the  wife.  D.  ^(J^.  a« 
Litt.  3»6?'  P'*  4^>  49-  Trin.  4  &  5  P.  &  M.  Wingfield  t.  Littleton, 

1^  Si  r»*     ■     •  S  Rep.  7a.  »•  Gicneley*«  cafe,  S.  P. 

J.  A,  joint  eftate  to  the  baron  and  feme  has  always  been  talten 

to  be  within  thefe  words  (jus  uxoris),  and  yet  it  was  not  only  or 

barely  jus  uxoris.     8  Rep.  72.  a.  per  cur.  and  fays  that  accord* 

ing  to  this  refolution  it  was  adjudged  in  Beaumont's  case»  and 

that  with  this  agrees  D.  191.  b.  pi.  aa.  Mich.  2  &  3  £li2.  Haw«« 

try*s  cafe, 

Bendl.115.       6-  Baron  and  feme  zx^  jointly  feifed  in  taiJy  remainder  to  the  ba^* 

Mcof^ingly!  ^^  *nfee.     They  have  tffue.     The  baron  levies  a  fine  nmth  procla* 

— D.  351.    motions*    The  heirs  of  tneir  bodies  arc  barred  by  die  ftatute  of  j2 

&  p^Hl  ^'  ^'  ^^  ^"^^»  ^"^  "^^  ^^  ^^"*^  *•  ^^"^  ^^  ^  ^^^  within  it.  And, 
SRep  71.    39'  P''  ^oi«  Mit^b*  'S  ^  i^Eliz.  Anon. 

a.  k  refolvcd  that  by  fuch  fine,  or  if  the  baron  commits  ktib  treafoitf  and  dies,  and  the  feme  before 
•raf^  entry  dicBy  theitfue  it  barred.  Dal,  in  Kelw.  10$.  a.  b*  pi.  7.  Bendloes  liecmed  of  opi^ 

Mn»  that  if  the  leme  had  entered  the  fine  ha4  been  avoided :  but  the  other  Jufticci  c  contra. 

Mo.  596.  «7.  If  a  vian  Jeifed  of  copyhold  land  in  right  of  his  wife^  furrenders 

!*• ''^\  it  to  the  ufe  of  another  in  fee  ivho  is  admitted^  and  the  baron  dies^ 

/odged  by  this  is  no  difcontinuance  to  the  feme  nor  her  heirs,  but  that  fliQ 

aiitbe  juA  ihay  enter,  and  Ihall  not  be  put  to  her  cui  in  vita,  nor  the  heir  to 

m^iftoiih  ^^  ^**^ ^"*  ^"  ^*^**  4  ^^P*  ^3'  ?'•  "*'  ^*^"^'^»  35*  ^^*  ^*  ^  ^^"^ 
^MQce,      lock  V.  Dibley. 

Vcaufe  90 

|nr«r)f  wtfx  mait  of  fbcb  e(1>ate,  Mr  ton  «  wmrtanty  be  annexed  to  it,  for  the  benefit  whereof  a  dtfcoii* 
tfnnance  is  admitted.  And  the  cafe  of  Foxlkt  ▼.  Coskn,  Mich.  32  ic  33  Eliz.  Rot*  937.  was 
«Jtcd  to  have  been  adjudged  no  difcontinuance.  And  all  the  juftices  took  it  that  it  is  not  within  the 
letter  nor  equity  of  the  ilatute  of  32  H.  S.  which  gives  entry  to  the  feme  and  her  heirs  againft  the 

^Continuance  of  the  baron. But  Cro.  J.  105.  pi.  44.  Mich.  3  Tac.  B.  R.  in  cafe  of  CoLLiNr 

V.  Can  ex  s,  where  the  queftion  was  upon  4  fpe9ial  verdid,  WalmQey  J.  held  that  i^  was  a  difcon- 
timvancey  ootwlthitandio^  the  c^fe  in  4  Rep.  23.  a.  No  judgment  was  |[ivcn  here,  but  thej  vlcaded 
^sovo* 

As  BO  one  8.  By  the  words  ffuch  other  to  %vhom/ueb  right  fball  appertain  af^ 

Wc  ^Uf  '^  *'^  death)  the  entry  of  him  in  the  rcverfion  or  remainder  is 
the  wi£i      preferved*    Co.  Litt.  326.  a. 

cMtenfidIt 

it  lh«li  benefit  thofe  In  remainder  alfo,  though  the  ftatute  fhould  be  thought  to  be  made  only  for  th^ 
gse4  of  the  yrntu  diredtly ;  fo  clearly  here  the  words  give  entry  as  well  to  others  as  to  the  wives  and 
their  heirs ;  per  Hobart  Ch.  J*  but  faid  he  was  of  opinion,  that  if  a  wife  being  fcifrd  in  fee  after  fuch 
rikaation  of  the  hulbted,  Aould  die  without  heir,  chat  the  Id.  by  *  efcheat  ihould  not  be  withia  the 
«fmedy  of  this  ftatute.     Hob.  26 1. 

*  Hob.  243*  Hobart  Ch.  J.  calls  the  entry  of  Id.  by  efcheat  an  irregular  entry,  and  fays  the  convi 
aion  law  will  not  eatend  to  irregular  entries  that  wete  ^iren  by  f^ecial  ftaUite,  di^ering  from  the  rcA- 
fons  of  the*  common  law. 

JRep.7*.b.  p.  Where  the  hufband  and  wife  ztt  jointly  Jeifed  to  them  and 
ley*s  u^i  ^^^'  heirs,  of  an  eftate  made  tturing  coverture,  and  the  huibaad 
fi.  P.  re'     makes  zfeoffnunt  inpe^  and  dies,  the  wife  may  enter  by  this  fta-* 

if  dJf  b*  ^^  *^^^'  "^  ^^  *^  ^*  *^  ^^  feoffment  be  made  by  the  hulband 
fc^  a  and  wife,  though  the  worda  of  the  ftatute  are  (by  the  hufband 
common  rt   only)  for  in  fubftance  thia  is  tb<;  siA  o(  the  hulband  only*    Co^ 

1A|c,  tiic  Utut  is  banc4,  and  MWNt  eoHr  by  Am  gf  diSi  totlt.  — CckI4<t.  3x(«  «.  S<  P< 

U  10.  If 
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10.  If  the  hufband  caiifespracipequod  reddat  upon  afoinititkio 
he  brought  againft  him  and  his  wife,   in'^fuffers  a  recovery  mthtut 
any  ^KuchcTj  and  execution  to  be  had  againfl  him  and  his  wife,  yet        ' 
this  is  holpen  by  the  ftatute }  for  this  by  conftru£kion  is  the  a£k 

of  the  huibandy  and  the  words  of  the  ftatute  be  made,  fufiered 
or  done.     Co.  Litt.  326.  a. 

1 1.  The  hufhand  is  tenant  in  tail^  the  remainder  to  the  wife  im 
iaiL  '  The  hujband  makes  a  feoffment  in  fee.  By  this  the  hiifband 
by  the  common  law  did  not  only  difcontinue  his  own  eftate  tail, 
but  his  wife's  remainder ;  but  at  this  day  after  the  death  of  the 
hufband  without  ifiue,  the  wife  may  enter  by  the  faid  a£l  of  32 
H.  8.  Co.  Litt.  326.  a. 

1 2*  B.  and  his  vnfe  being  feifed  infpecial  tail,  remainder  to  3»  in  *  7n<^*  ^u 
fee,  B.  ahne  levied  a  fine  to  Ed.  6.  in  fee,  which  eftate  came  to  ^jj^^.  ^'^ 
the  earl  of  H.  in  fee.    B.  having  iffue,  died,  his  wife  entered ;  i»ouiid"by* 
the  earl  of  H.  confirmed  the  eftate  in  the  wife,  habendum  to  her  this  aft 
and  the  heirs  of  the  body  of  her  and  her  hufband.     And  it  was  ^^*i*  "^ 
ruled  that  the  confirmation  wrought  nothing,  becaufe  fhe  had  aft  dioagh'the 
great  an  eflate  before.     And  alfothe  ifTues  could  not  be  made  in*  ^'<l*  ^ 
heritable  which  were  before  barred  by  their  father's  fine,  and  the  (C^^tb^ 
eftate  tail,  as  againft  them,  lawfully  given  to  another.  And  it  was  tMha^amci 
further  refolved  by  way  of  admittance,  thdl  if  the  remainder  in  fee  «»^/'«^ 
had  nai  been  to  B.  himfclf,  but  to  afiranger^  the  entry  of  the  wife  ^^*^'^* 
had  reftored  that  remainder  to  the  ftranger,  and  had  left  nothing  ian<]i  in  dut 
in  the  cognifee,  but  a  mere  pofTibility  j  fo  (he  *  hath  the  tail  not  *^^*  TS**" 
only  to  herfelf,  but  to  the  benefit  of  other  eftates  growing  out  of  ^^hoU  ani 
one  root  with  his.     And  yet  during  the  life  of  B.  the  intaii  had  inheritance 
been  barred,  and  all  had  wscn  in  the  cognifee,  and  the  wife  had  ?f  **  '*"^ 
had  nothing  but  a  poflibility  vice  verfa.    Hob.  257.  J^obart  Ch.  J.  ^jfe!  ^ 
cites  9  R«p.  140.  [138.  b.  &c.  Fafch.  10  Jac.  in  the  (ourt  of  becaufe  it 
ward*]  Beaumont's  cafe.  fichTuT^ 

loTttpprefs  a  wrong,  and  to  give  the  party  wronged  a  fpcedy  remedy,  and  that  ic  wat  in  e^ual  aUchie^ 
k  was  adjvdged  so  bt  within  this  ftatute. 

•C  «37  3 
13*  Twifden  laid  he  had  a  cafe  from  my  lord  Kelinge,  where  t  s.  h-  y 

a  feme  corert  infant  levied  afim^  and  her  friends  got  a  writ  of  er*  yj^^  ,g/*  • 

ror  in  the  hufband's  and  her  name.     That  theV^i/r/  'would  notfuf^  Hill.  ^3  * 

fer  the  bu/bandto  releafe^  but  Hale  faid  he  could  not  fee  how  that  H  ^ar.  i. 

could  be  avoided ;  but  he  had  known  that  in  fuch  cafe  the  court  cafeof  Fne- 

would  not  permit  the  hulband  to  \  di/avow  the  guardian  nvhich  they  manv.  Bod^^ 

admitted  for  the  wife.    Vent.  209.  Fafch.  24  Car.  2.  B.  R.  in  <**««*»«• 

Lady  Prettyman's  cafe. 

14.  A  feme  covert  was  a  midwifey  by  which  fhe  got  a  great 

deal  of  money,  and  al/o  bought  and  fold  goods  as  a  feme  fole  mer** 

donty  and  put  autfeveralfumsat  inter  eft  in  truftees  mimes  %  the  bur* 

band  having  agreed  by  articles^  that  asjhe  got  it  fhe  might  difpofe  tfSt 

at  pUafure^  alloiving  him  a  maintenance^  which  (he  always  did,  and 

(he  hiid  no  maintenance  from  him  for  18  years,  but.  maintained 

bim^  herfelf^  and  four  children  all  the  tinie,  and  portioned  out  tnvo 

iaughttrSf  and  paid  her  bit/band^ s  debts ^  and  fo  difcharged  him  out  of 

prifon.    Afterwards  he  affigncd  all  his  real  fecurities  of  land  and 
^  money, 
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money,  and  all  hisperfoqal  eftate  to  his  daughters  hulbands,  an<^ 
imde  them  hit  attomies  to  fue  for,  &c.  the  fame,  and  the  truf- 
tees  fliould  ftand  intrufted  for  the  huibands  in  equ^l  moieties^ 
but  to  allow  the  hufband  and  ^vife  2c3  L  per  ann.  On  a  bill  hj 
ihe'fons4n*4aw  againft  the  truftees  and  their  father  and  mother, 
it  was  by  confent  of  all  parties  decreed  that  the  faid  eftate  fliould 
be  divided  into  moieties,  one  ta  the  plaintifis,  and  one  to  the 
mother,  or  to  whom  (he  (hould  appoint,  and  that  the  plaintiffs 
and  the  mother  flioidd  pay  her  hufband  ao  1.  a  year  for  his  life ; 
and  that  fo  much  of  the  afiignment  as  gives  the  plaintifi^  all  the 
eftate  of  the  father  and  mother  be  difcharged,  and  that  tiie  mother 
keep  and  difpofe  of  what  fhe  has  by  virtue  of  this  decree  or  other- 
wife,  and  what  fhe  fhall  after  acquire  by  her  induftry,  either  by 
gift,  or.  by  her  will  without  any  controul  of  the  plaintiffs  or  her 
.  hufband,  as  a  feme  fole  may  do.  Fin.  Rep«  56.  Hill.  25.  Car.  2. 
Ward  V.  Summer,  and  Davis  and  al'. 

15.  Feme  joins  in  a  mortgage  with  her  [baron,  and  levies  a  Jim 
io  bar  dotver  /  in  confideration  whereof,  the  baron  agrees  that  the 
mnfe  Jbail  haw  the  redemption.  The  hufband  mortgages  the  eftate 
$mee  more.  The  court  thought  this  agreement  fraudulent  as 
againft  the  fubfequent  mortgages,  fo  far  as  to  intitle  the  wife  to 
the  whole  redemption  \  decreed  per  North  K.  that  if  the  wife 
furvive  the  hufband,  fhe  fhouM  have  her  dower,  and  that  without 
being  obliged  to  bring  her  writ  of  dower..  Vera*  294.  pi.  287<r 
Hill.  1684.  Dolin  V.  Coltman<) 
J  I  <J.  Bill  againft  baron  and  feme  as  executors  for  a  legacy.     The  de* 

fendants  anfwer,  and  witnefles  are  examined,  and  publication 
pafied.  Baron  dies.  Per  cur.  here  is  no  abatement^  and  <  the  wife 
ihall  be  bound  by  the  anfwer  and  depofitions ;  but  in  cafe  of  the 
woiffs  inheritance  it  might  be  otlierwife.  .  2  - Vero. :  24$^'  pl*  234> 
^Til&!]  ^^^*  ^^9^'  Shelbury  V.  Briggs. 

«But  %vtKvc  '  ^7*  A.  'on  marriage  gives  bond  la  leave  his  wife  worth  500  /•  or  a 
a  hnd  was  third  part  of  his  perfonsd  eftate  at  her  ele&ion.  A  becomes  bant" 
IIJa*  ^f*  ^^*  Decreed  that  the  wife  come  in  as  a  creditor  on  the  500 1. 
f^mait  o7z  bond,  and- what  *  fhould  be  paid  in  refpefl:  thereof,  to  be  put 
rum  of  mo.  out  at  intereft  and  received  by  the  creditors  during,  the  liife  of 
•*?-*?  *'^  the  hufband,  and  if  the  wife  furvived,  then  the  money  to  be 
J^uZh^   paid  to  her.     2  Vern.  662.  pi.  s^T^  Trin.  17 10.  Holland  v.  Cal- 

^tm,  and  (he   liford. 

^oibaad  if-  \.  .  .         •      ^       *.     i- 

ter  became  a  banknipt ;  per  Ld.  Ch.  tnere  can  be  nothing  ftopped  by  way  of  di/idend  Oct  of  the  baak* 

rupt*i  eftate,  to  anfvrer  tbh  nntbrgept  iekt  or  demand  wbea  it  happens.  •  Mich.  179$.  AjUr.  £^».  Cafci 
54,  55.  ChawcU  ▼.  Caflanet, 

QS.  a.  10)  Lcafc^made  of  the  Wife's  Eftate.    Good 

or  nct^ 


Thcooia-       f. 
mofi  opinion  i. 


32  jy.  8.  r  EASES  made  by  him  that  is  fetfed  in  tight  of  the 

aokoo  ft  all  ^^P'  ^**            ^*^^  ^f  ^''^^^^^^^^^9  or  jointly  with  his  wife  bypUr- 

the  jttftices  chafe  during  the  coverture  or  before^  fhall  be  good  and  tffzBual.     AM 

at  this  diy,  the,  wife  fhall  bavefuch  remedyjor  tbi  wnt  after  tbs  death  of  her  buf- 

la,  that  ^2                                                                    bifnd 
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land  the  leffir  agahift  the  Ifjpe^  his  executor f  end  qfftgneeSj  as  the  hif^  ^J««  *c 
bafidlejfor  might  have  had.     Provifp  that  allleafes  made  of  landj  J9*r.  fc|^°,^"J. 
nvhereof  the  inheritatice  is  in  the  wife,  Jhall  he  made  by  iftdenture  in  his  a  leafe  be- 
and  his  wife's  name,  and  (he  to-  fcal  the  fame'^  and  tht  rent  to  be  foiethert»- 
refervcd  to  him  and  his  wife  and  to  the  heirs  of  the  wife.     And  '[^^taroif  „! 
the  hu/band Jhall  mt  dif charge  any  of  the  rent  but  only  during  coverture^  ftrving  reac 
wilefs  by  ine  levied  b^  botL  .    to  them, 

'•'■'■''  ^     and  after-   * 

wxdi  the  /eme,  when  ihe  is  fole^  receives  the  rent  of  the  termor,  that  this  ihaJI  not  bind  her  from 
avoiding  the  leafe  unkft  \i  was  by  indenture,  becaafe  her  aflent  was  requilice  to  the  covunenccment  oiif 
Che  leafe,  which  ought  to  have  been  by  deed.  D.  91.  b.  in  a  nota  of  the  reporter,  pi.  13.  Mich,  t 
Mar.  in  cafe  of  Tumey  r.  Stur-e?. 

Tbeie  are  9  things  necelTarily  to  be  obierred.  tft.  The  leafe  muft  be  made  by  dnd  inJenttJ,  and  oat 
by  deed  poll,  or  by  parol,  zdly.  It  mull  be  made  to  bigin  from  the  day  of  tht  making  thereof,  orfroa 
the  makittg  thereof,  jdly,  If  there  be  an  old  Uufe  in  being,  it  rr.uji  be  furrendered  or  expired,  or  ended 
^itt>'m  a  year  of  tbi  making  of  a  Utife,  tfr^/ the  furrender  «»/^  ^f  abfolute,  and  not  conditional.  4thlyy 
There  muft  n-tt  beaddubie  leajt  inbt'ing  at  one  time^  as  if  a  leafe  for  years  be  made  according  to  the  fta« 
tote,  be  in  the  icverfton  cannot  expulfe  the  leffee  and  maice  a  leafe  for  life  or  lives  according  to  tht 
ibCuce,  nor  c  cooverfo ;  for  the  words  of  the  ftatute  be,  to  make  a  leale  for  3  Hvex  or^i  ytjrs,  (b  thac 
••neor  the  other  may  be  made,  and  not  both.  Sthly,  It  muft  not  excted  3  /iv»,  or  21  yeartfrcm  ibf 
HMik'mg  of  it,  but  it  may  be  for  a  lefTer  term,  or  fewer  lives.  6lhly,  It  muft  be  of  lands,  tenansnu  and 
htredirammttf  manurabU  or  urforeal,  which  are  oeceflary  to  be  letten,  and  ivbereout  a  rent  by  law  ffum 
herefer^ttdf  and  not  of  things  that  lie  in  grant,  asadvowfons,  fairs,  markets,  francbifes,  and  the  like, 
wbeieout  a  rent  cannot  be  refenred.  ythly.  It  muft  be  of  lar.di  or  tenement t^  tvbtcb  bjve  mcft  commonlp 
bten  letten  ffatm,  or  bccapied  by  the  farmers  thereof  by  tbtf^act  of  zoyearz  next  before  the  leafe  made, 
lb  as  if  it  be  letten  for  1  r  years  at  one  or  ieveral  time^  within  thofe  20  years  it  is  fofficient.  A 
frsnt  by  €9fy  of  rssrvt  roll  in  fte  far  lift  v  ytart,  is  a  [v^cient  letting  to  farm  within  this  ftatute,  for  he 
i»  but  a  tenant  at  will  accordwg  (0  the  cuftom,  and  fo  it  is  of  a  leafe  at  will  by  the  cooimcn  law  ;  biK 
tbofe  kttings  to  farm  muft  be  made  by  (bme  ieifed  of  an  eftate  of  inheritance,  and  not  by  a  guardian 
in  chivalry,  tenant  by  curtefy,  tenant  in  dower  or  the  like.  ftthly.  That  upon  every  fuch  leaf« 
there  be  rtferved  yearly,  during  the  fame  leafe,  due  and  payable  to  the  ledbrs  thair  heirs  and  fnccef* 
Ibrs,  &c.  fo  mmch yemrly  farm  wr  rent,  or  mtre,  as  batb  bun  moft  accujiomly  yielded  or  paid  for  the  iand^ 
frc  mttb'm  %o years  next  before  f\ich  leafe  made,  9thly,  Nor  to  any  leafe  to  be  made  ivitbout  impeach  j 
ment  ff  wafie  \  therefore  if  a  kafe  be  owde /or  life,  the  remainder  for  lifc,^  StQ,  this  it  net  warranted 
by  the  ftitutc,  becaufe  it  i«  difpnniibable  of  wafte.  But  if  a  leatc  be  made  to  one  during  three  lives^ 
tbia  it  good  ^  for  the  occupant,  if  any  happen,  ihaU  be  puniftied  for  waftc.     Co.  Litt.  44.  a.  b. 

Eje^faaenC  of  a  leafe  of  A.  the  hnibaod.  Upon  not  guilty  pkaded,  a  IsaCc  by  indenture  was 
ftewn  in  evidence  totfaejary  In  the  name  of  the  baron  and  fe(ue,  and  iigncd  and  feaiei  by  tbebarod 
and  feme,  and  le^tr  of  attorney  by  the  barmt  and  feme  to  deliver  it  upon  thfs  land,  and  he  deUvered  i< 
imboth  their  names  $  but  becaufe  the  declaration  in  ejeSment  was  of  a  leafe  of  A»  only,  and  not  in  thn 
Wift*!  nanae,  exception  was  taken  \  and  per  3  J.  the  declaration  is  g(X>d  \  for  the  delivery  by  tha 
attorney  b  a  void  warranras  to  thewifb^  and  fo  U  ia  the  leafe  of  the  b^on  only.  But  if  the  leaf« 
bad  bein  delivered  on  the  land  by  the  baron  alone,  h  had  been  a  gO(M  leafe  for  both,  and  the  dedara** 
(ion  iboold  bate. been  accordingly  $  but  now  it  ia  the  leafe  of  the  bac^n  only,  and  not  voidable,,  bug 
void  i^ainft  the  wift.     Cro.  J.  617.  pi.  i.  Mich.  19  Jac.  B.  R.  Gardiner  r,  Norman.— li  14 

tbc  leafe  of  them  both  daring  tiie  hufrand*ft  lift.    Cro.  C*  195*  fd*  iP-  Mich*  5  Ca^,  B,  i^ 

'V^Hopklna* 

The  bdband  after  ■niflige  pttfchaTti  to  hSm  and  hit  wiib  and  theb  heirt,  and  aAer  wjtkont  hi* 
vift,  maket  a  leafe  lor  futty  yean,  at  mon  rent  tbm  the  fame  had  been* let /er  before,  only  it  wa% 
*  leafed  belbre  in  t«r»  peru  and  nova  (n  one*  .Per  3  J*  againiLHobaff  Qh»  ]•  ibe  leafe  is  good,  ami 
not  within  the  prOTifoy  becaufe  It  is  not  the  file  inheritance  of  the  wife,  and  the  appointment  thereby  if»: 
that  the  refervation  fhall  be  to  them  and  the  heirs  of  the  wife,  which  is  not  intended  of  a  joint  eftate  j  iut 
tbenthe  refemtioa  &oqid  beto  botbthek  heirs.  -  Cio.  C  az.  pi.  15.  Mich.  1  Car,  C.  k.  Smkir 
iw  Trlndcr.  .  «      •»  '^ 
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2.  Tie  wfe  nor  her  heirs  fidH  not  hank  l&erty  by  this  >aSt  to  avoid  The  h^f. 
miy  teafi  to  be  made  of  her  inheritance  by  her  hajband  and  bet  for  2 1  ^^^^  ^^"^ 
yearx  or  uttderj  or  three  lively  "iJdhermpon  the  atmJhmMe  yearly  rent  in  right  of 
for  20  years  before  is  referved.  -  J*^^  ^*^ 

*  ^  •'  lcvie»l  apne  v 

tvilie  tifenf  th^ehet  hr  their  ikfes,  md  kftten^udtU  the  afe  of  Mir  hetrt  tf  the  wife,  proxnfi  that  it^ 
^M  ia  hmfmt  fir  the  bmjhaad  and  wife,  at  any  ihte  durhg  their  IhvH,  So  make  Uajes  for  z  1  years  or  | 
Hveu    Aftcnmndi  the  wife  beii^  ctnert,  neadt  a  leafe  for  a  I  yearly  and  it  was  adjudged  a  gu<*d  leue 
■giinftthe  fattfead,  thoagp  made  when  (be  vfaa  a  feme  covtrt  $  and  though  it  was  made  by  box*  alone, 
by  i«ita  9f  tfaipoiilb.    Godb.  317;  pl»4i9«  Paftbt  »  Jafe»  Bt  R*  Anon* 

Bar^' 
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Baron  ind  fbn'e  joiaed  in  a  leafci  bttt  m  r^«r  fv«f  refirvti  therein.    The  qneftion  wif ,  !/  thii  wif  i 
kafe  aude  by  baron  and  fenoe.     It  is  not  like  the  cafe  of  fuch  leafe  by  an  infant,  for  the  baron  had^ 
fowcTy  and  the  wife  joining  in  the  Icafe  it  is  not  roid,  for  (he  may  affirm  the  leafe  by  bringing  a  wrte 
•f  wafte«  or  accepting  fealty  $    and  adjudged  accordingly*     Hutt.  i6i«  Hill.  4  Car.  Anon.  It 

M  the  leafe  of  the  wife  till  ihe  difagree*  Cro.  £•  1x2*  pi.  9.  Mich*  30  dr  3!  £lis.  B.  R.  Jackfoa 
%•  MovdanU 

Baron  and  3.  If  bcforc  thc  ftatutc  38  H.  8.  the  hufbaJid  and  ivife  hafl 

uUmadt^a  ^'^  ^ ^tfro/ leafe  rendering  rent  to  them,  and  thc  Inland  died, 

k^  r^erv'  and  the  wife  when  foie  accepted  the  rent  /  this  (hall  not  bind  her 

'fegrrwr.The  from  avoiding  the  leafe»  unlefs  it  had  been  by  indenture,  be* 

The/Jr  '  caufe  her  aiTent  was  requifite  to  the  commencement  of  the  leafe, 

miteredMnd  which  mufi  have  been  by  deed.     D^  91.  b.  pi.   I3<  Mich«  3  Man 

^*    ^^  ^^y^'  ^^  ^^^  ^^  ^^  common  opinion  of  all  the  juftices  at  thib 

vptf/ff.   The 

iflue  in  tail  brought  afiion  of  waile»  and  counted  of  a  leafe  made  by  the  baroa  and  feme.  The  de« 
ftndant  pleaded,  that  the  baron  and  feme  did  not  demife  ;  ilToe  wai  joined  thetespon^  and  dw  matter^ 
before  found,  and  adjudged  againft  the  plaintiff,  becaufe  the  feme  had  deftion  to  agree  or  difegree  to 
tiie  leafe ;  and  vobcn  fie  difagrtniy  it  was  the  fame  thing  at  if  it  never  bad  htem  the  aB  •f  her  who  dif* 
Wgneim     And.  350,  351.  cites  it  as  the  cafe  of  Thetford  v.  Thetford. 

And*  220«  pU  239.  Pafch.  28  Elia.  S.  C.  held  accordingly.  Sav*  109*  pi*  185.  S.  C.  and 

tte  court  held  that  this  ihali  never  be  taken  to  be  the  leafe  of  the  feme,  and  this  it  proved  by  her  dif- 
■greement  after  her  baron*s  death,  and  "Hcrefore  judgment  was  given  againft  the  plaintiff* «— 7 Le*  1914 
p(.  274.  Mich.  31  &  32  Elis.  C.  B.  the  S.  C.  but  reports  it  to  bean  afiion  of  debt ;  but  Anderfon 
luld,  that  by  the  wife's  difagreement,  and  her  occupation  of  the  land  after  the  death  of  her  hofbaadf 
Ae  had  made  it  the  leafe  of  the  hufhand  only.  >  3  Rep*  27*  b*  28*  a*  cites  S*  C.  in  aAioa  of 

vafle  refolved  accordingly* 

-'  And*  220*  fiys  the  plaindflT  declared  of  a  leafe  by  the  baron  and  feme  by  deed  indentid,  but  the  jarj 
§amtdf  that  notwithftanding  the  demife,  the  baron  continued  pofleffion  and  died )  and  the  feme,  aftei* 
her  bwon't  death,  would  not  permit  the  leflee  to  enter.  But  that  after  the  death  he  entered  and  414 
the  waftcy  and  the  jury  doubted  \  whereopon  the  court  held  that  the  baron  and  feme  did  not  demife* 

■  I  Sav.  109*  pi.  185.  though  the  plalntifF  counted  of  a  leafe  by  baron  and  feme,  yet  he  did  not 
•Uedge  it  to  be  by  deed  ;  and  then  the  ^ueflion  was,  if  ^  verdiA,  finding  that  it  was  by  deed  indented* 
had  fupplied  that  imperfcdion.  But  the  opinion  of  the  court  was,  that  this  fhall  never  be  taken  to  be 
thc  leafe  of  the  feme,  becaufe  her  difagreement  af^er  her  baron*s  death  proves  it ;  and  for  this  point 
jttdgmeot  was  given  againfttbe  plaintiff.  Lc.  192.  pi.  274*  S*  C.  it  feemcd  clear  to  Anderfbni 
that  the  jury  have  found  for  the  defendant,  via.  non  dcmiferunt  |  for  it  is  now  no  leafe  ab  initio,  be* 
canfe  the  plaintiff  has  not  decUred  upon  adeed.-  ■  4  Le.  50.  pl»  131.  S.  C.  &  S.  P.  held  by  An* 
derfon  J.  accordingly.— —But  Le.  204*  pi.  283*  in  S.  C*  Periam  J.  held,  that  thoagh  the  plaintiff 
dedares  generally  of  a  leafe  made  by  the  hufhand  and  wife,  yet  the  jury  having  feund  that  it  is  by  in- 
denture, it  ispurfuant  enough*  ■  3  Rep.  27.  b.  28.  a*  cites  S.  C.  and  that  the  jury  found  that 
It  was  by  the  deed  indented ;  but  adjudged  that  by  the  difagreamfcnt  of  the  feme,  in  judgment  of  law, 
k  was  the  leafe  of  the  baron  only. 

■  But  in  ittch  cafe,  though  the  dechiration  in  an  ijeAmcnt  did  not  fet  fordi  that  fe«h  leafe  wa«  made 
by  deed}  yet  upon  a  precedent  of  Pafch*  33.  Elia.  Mofeley  v.  Gilbert,  where  the  plaintiff  counted 
•f  fuch  leafe,  and  did  not  mention  any  deed,  yet  it  was  adjudged ;  and  the  like  in  anotbdr  cafe  of  Diggf 
V*  Withers.  The  plaintiff  in  die  principal  cafe  had  judgment  to  recover*  Cro*  £*'48 1 .  pi*  x  5*  Trin* 
38  Elis.  B.  R.  Ghildes  v.  Wcfcot.-— -1  Rep.  60,  6s*  HUl*  41  Elit*  C*  B.  Wifoott  s  cafe.  S*  C. 
•djudged  accordingly. 

•C140] 

Cro. E.  216.  4.  Hulbahd  and  wife  feifed  of  land  in  the  right  of  the  wife, 
£i»^k1  ^^  hid/band  ohm  makes  a  leafe  by  word  fnr  years ;  afterwards  the 
cordiQgiy; '  hufband  and , wife  levy  a  fine,'2Lnd  after  the  wife  and  hufband  bath 
for  being  jj^^  Jt  ^as  *  holden  clearly  by  the  whole  courts  that  the  conufee 
b^oni^^  fliould  avoid  the  leafe.  IiC.  247.  pL  332.  Mich*  31  &  32  EUz« 
It  was  void    B*  R.  Harvey  Y*  Thomas*  .. 

9pinft  the 

feme,  and  nO  acceptance  could  make  it  good  ^  aod  as  it  fhall  be  vdd  to  the  feme,  fo  it  fhall  M  the  Co* 
anfee.  4  Le.  15*  pi*  54*  S*  C.  ft  S*  P*  by  Wny  Ch.  J.»  but  Gtwdy  e  contra,  becaufe  the 

conufee  meddles  with  the  land  itfelf,  and  an  efbte  in  the  land  Is  conveyed  by  the  hufband^  whkh  none 
but  the  wife  or  her  hdrs  fhall  avoid  $  and  if  die  wife,  after  her  boio&*t  death,  Kcepci  the  icnt  npoa 
iuch  leafe,  the  leafe  is  thereby  coafinned.  ■  iS*  C*  cited  2  Rep*  77.  b*  as  adgadged  that  the  kafe: 
«M  didenaiflcd  by  death  of  the  ktsoth  aad  the cgnufee  ihatt  avoid  U|  fer  the  baroa  j<nned  only  for 
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confbrmity  and  nccdCty*  Roll.  Rep.  402.  Arg.  S.  C*  cited  accordingly^  becaufe  ill  pafled  from 

the  feme.  Bridgm.  45.  S.  C.  cited  accordingly. .  3  Bulfl.  273.  Arg.  cites  S.  C. 

Hue  Goldib.  13.  pi.  13.  Pafch.  zS  Elic.  Ir  was  laid  by  ferj.  Shuttieworch,  Arg.  that  if  the  hu/basd 
makes  •  leafeof  the  wife's  land  for  100  years,  the  wife  may  avoid  it  after  his  death,  but  if  after  they 
both  levy  a  fincy  the  kale  ihall  be  good  for  ever,  and  ibid.  14.  the  fane  was  agreed  by  Fenner  of  the 
other  fide. 

5.  Plaintiff  declared  of  a  leafe  by  baron  and  feme,  and  Jbenvs  S.  c.  cited 
,it  not  to  be  by  deed.     It  was  urged,  that  without  a  deed  it  could  ^ro^E.  48*. 
not  be  faid  to_be  the  leafe  of  the  feme,  and  cited  PI,  C.  436*  and  ^g  Eiiz.  ""* 
D.  91.  and  15  E.  4.  8.  but  all  the  jultices  held  it  well  enough  j  c.  B.incafe 
for  it  may  be  intended  by  deed,  and  yet  no  declaration  there-  %^^^^  ^\ 
upon ;  and  though  it  be  without  deed,  it  is  well  enough^  at  lead  inaRep'.eu 
during  the  life  of  the  barony  and  it  is  a  leafe  from  them  both  dur-  b.  Hill.  41 
ing  that  time.     Cro.  E.438.  pi.  53.  Mich.  37  &  38  Eliz.  B.  R.  f„"wifcott'i 
Bateman  v.  Allen.  cafe,  s.°c. 

and  upon 
view  of  the  judgment  gifcn  in  that  eafe,  and  of  another  precedent,  Pafch.  33  Eliz.  between 
MosBLXT  AND  GviLB£jiT,  and  of  another  judgment  in  B.  R.  between  Diggs  and  With£ks, 
an  all  vrfiich  precedents  judgment  was  given  for  the  plaintiff  on  demife  made  by  baron  and  feme,  with- 
out alleging  it  to  be  by  deed,  upon  the  view  of  which  precedents,  judgment  was  given  for  the  plaintiii^ 
in  tlic  cale  of  Child  v.  Wifcott,  alias  Wifcott*s  cafe. 

d.  The  baron  was  feifed  of  lands  for  the  life  of  the  feme  in 
right  of  the  feme,  the  reverfion  in  fee  to  the  baron.  A  leafe  for 
jeqrs  without  writing  by  baron  and  feme  of  thefe  lands  is  void 
againft  the  feme.  Cro.  £.  656.  pi.  20.  Hill.  41  Eliz.  B.  R. 
WalfaJ  V.  Heath. 

7.  A  woman  fde  takes  a  conftderation  for  making  a  leafe  for  21   Theplaintitf 
yt^rsy  and  then  marries^  and  Ihe  and  her  hufband  made  the  pro-  ^^['^  'wo  /*. 
mifcd  leafe.     Before  the  a  i   years  end,  the  leffee  furreudersj  and  "i7?I A^i 
takes  a  new  leafe  for  2 1  years  more.     The  hufband  dies  \  the  wife  and  ivifty 
oufts  the  leffee,  who  fues  in  chancery  to  have  the  firft  leafe  con-  *"^  >rrr»- 
tinued  for  the  remainder  of  the  firft  2 1  years,  and  not  remedied  c!n}ierafion 
here,   the  furrendcr  being  voluntary.      Gary's   Rep.  29.    cites  that  the  huf- 
4d  £liz.  *^*"^  ""^ 

^^  -  Wiftjhould 

mah  a  lesfe  tf  me  9f  them  for  tiree  rwis.  The  hnlband  died  ;  the  wife  being  but  tenant  for  life,  and 
fo  by  the  ftatute  would  have  avoided  the  leafe  for  three  lives,  but  the  court  thought  good  it  ihouid  be 
holpen  in  equity.     Mich.  13  Car.  Toch.  155.  Ireland  v.  Pavy.  36  &  37  Eliz.  Dumery  t« 

l^eilon,  &.  F.  ibid. 

8.  In  ejectment.     Leafe  was  made  by  baron  of  land  claimed  in  f^ot«  5-  pl« 
right  of  his  wife.     The  baron  died  before  the  aBion  brought.     It  i°  JJ"' 
was  therefore  infifted,  that  the  leafe  (die  wife  not  joining)  was  s.  c.  that* 
▼Old,  and  determined  by  his  death,  and  that  defendant  cannot  be  ^^^  *>aron 
faid  to  keep  him  oiu  of  poffeffion,  and  that  now  tlic  Jeffce  has  no  fhe^jj^'tf* 
caufetQ'havean  hab.  fac.  poff.  but  the  court  held,  that  fince  the  thejudg. 

feuu  did  not  enter  after  the  baroiis  deaths  the  leafe  is  not  determined^  »n«««f  *>"' 
but  voidable  only.    Cro.  J.  332.  pi.  14.  Mich.  11  Jac.  B.  R.  '*^***^ 
Jordan  ▼.  Wikcs. 

9.  Hujhaind  end  wife  (in  the  right  of  the  wfe)  and  a  third  perfon^ 
were  jointenants  for  the  Hfi  ef  the  wife  and  the  third  perfon.  The 
hufband  and  wifiy  by  indenture^  let  the  moiety  for  il  years.  The 
wife  died.  The  furviving  jointenant  entered.  All  the  court  held, 
that  it  was  a  good  leafe^  and  fliould  bind  the  furvivor,  for  it  is  a 

Voi^  IV.  M  Icafa 
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IcJlfc  made  by  her  till  after  the  coverture  fhe,  or  one  who  claims' 
in  privity  of  her,  avoids  it,  which  cannot  be  by  the  other  join- 
tenant,  tor  he  is  paramount  the  wife,  and  not  under  her,  and  judg-" 
tnent  accordingly.  Cro.  J.  4I7.  pL  6.  Hill.  14  Jac.  B.  K- 
Smalman  v.  Agborow. 

10.  A.  and  M.  are  feifcd  of  lands  in  fee  in  the  right  of  M.  the 
wife,  and  by  indenture^  dated  10th  AuguJ}^  leafed  the  fame  to  B.  and 
C  his  tvifej  and  Z).  their  daughter^  habend.  to  them  ut  fupr^ 
di£tum  cit,  et  eorum  diutius  viventi  fucceflive,  from  Mich,  fol- 
lowing, for  their  3  lives,  rendering  yearly,  during  thtir  3  lives, 
13s.  4d.  at  2  ufual  feafts^  and  a  ^eriot  after  the  death  of  every 
of  them.  A»  and  M»  h'u  wife  after  Mich,  made  livery  in  perfon  to 
B.  and  D.  his  daughter.  After  A.  died,  and  M.  his  wife  ac- 
cepted the  rent  of  B.  Afterwards  B.  died  fcifed,  and  C.  his 
wife  entered  and  died.  D.  entered,  and  M.  entered  upon  her. 
Refolved,  that  this  leafe  made  by  the  hufband  and  wife  is  good, 
and  ihall  bind  the  wife,  for  the  livery  alone  did  not  make  the  leafe, 
tut  the  livery  and  the  deed,  and  it  took  its  operation  by  both,  and  the 
livery  in  this  cafe  is  but  tlie  execution  of  the  deed,  and  is  a  fuiii- 
cient  witnefs  of  their  agreement,  and  all  the  tcfervations  and  co- 
Tenants,  &c.  in  the  deed  are  good,  and  the  leflees  and  leflbrs  are 
bound  by  them.  Crp.  J.  563*  pi.  11.  Hill.  17  Jac.  B.  R.  Green- 
wood v.  Tyber. 

1 1.  A  wido^vhcing  feifed  of  lands  fecretly  took  a  hufband,  and 
concealed  her  marriage^  and  fo  continuing  under  the  notion  of  a 
widow,  made  leafes  of  divers  parcels  of  land,  and  afterwards  the 
marriage  was  made  public,  and  the  hufband  in  equity  fought  to 
avoid  thefe  leafes,  but  was  denied;  and  it  was  decreed  to  con- 
firm the  leafes  during  the  term.     K.  S.  L.  204* 


(F.  a)     In  what  Adions  the  Baron  fhall  be  charged 
during  the  Coverture ;  becaufe  of  the  Feme. 

[1.   |F  a  feme  file  binds  herfelf  in  an  obligation,  and  takes  huf* 
^  bandy  the  baron  fliall  be  charged  for  this  during  her  life. 
to  H.  6.  22.  bi] 

[2.  So  if  a  man  enters  into  an  obligation^  and  after  enters  into  re» 
ligionfihe  abby  fhall  be  charged  for  this  during  the  life  of  the  monlc. 
20  H.  6i  24-  b.] 

[3.  The  fame  law  of  a  frefpafs,  20  H.  6.  22.  b*] 
fifowal.ift^.  4.  If  an  aflion  be  brought  againfl  a  widow^  who  is  found 
i!^^it^.  r'%>  ****  *5^'  judgment  marries,  the  capias  fhall  be  awarded 
aBttift.  Sol  againfl  her,  and  not  againfl  her  hufband.  And  in  this  cafe  of 
S.  c.  ad-  •  fubfequent  marriage,  the  hufband  not  being  once  named  in  any 
JI^^T^  part  of  the  record,  if  the  Jherif  had  returned  that  (he  now  was 
Doiiic  v.*  married,  he  would  have  falfified  all  the  proceedings.  Oro*  J.  323. 
^^        pi.  1.  Trin.  1 1  Jac.  B.  R.  DoUy  v*  White. 

Jm.  u  the  dtcbc^Dcr,  %,  C.  adiofliinir. 
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5.  Cafe  was  brought  againft  baron  and  feme,  for  that  the  feme  Std.  375. 
ijffirmifig  htrfelfjo  be  file  and  unmarried ^  prevailed  up9n  the  plaintiff  ?^"i'  ^ 
to  marry  her^  whereby  the  plaintlflF  was  much  troubled  in  his  judgment 
mindy  and  put  to  great  charges.    After  verdi£^  it  was  moved,  that  w^j  flayed. 
the  feme  cannot,  by  any  contraft  or  agreement,  charge  the  baron,  '7\^^\\^ 
and  if  he  is  chargeable  in  this  cafe,  it  mufl  be  by  tliis  contra£^  of  s.  c.  and* 
her  with  the  plaintiff  *  to  marry  him ;  and  this  marriage  cannot  be  judgment 
without  the  aflent  and  contradi  of  the  plaintiff  himfelf,  and  there-  ^*^*^' 
fore  fliall  not  charge  the  baron,  and  of  that  opinion  were  the  court, 

and  gave  judgment  accorduigly.     Lev.  247.  Mich,  ao  Car.   a. 
B.  R.  Cooper  v.  Witham. 

6.  If  a  woman,  gives  a  luarrant  of  attorney ^  and  then  marries j  you 
may  file  a  bill  and  enter  judgment  againft  both  by  the  pra£kice  of 
the  court.  Ruled  upon  motion.  Show.  91.  Hill,  t  W.  &  M. 
Anon. 

7.  If  li  feme  file  recovers  damages^  and  then  marries^  and  the 
judgment  is  reverfedy  reftitution  lies  againft'Ker  and  her  hufband  \ 

per  Holt  Ch.  J.     2  Salk.  587.  pi.  i.  Trin.  3  W.  &  M.  in  B.  R. 
in  cafe  of  the  King  v.  Leaver- 


(G.  a)  In  what  Adions  the  Baron  fhall  be  charged 
after  the  Death  of  the  Feme ;  bccaufe  of  the 
Feme. 

« 

[l.  |F  %  femty  lejfie  fsr  life^  rendering  rent^  takes  hu(band,  and  Br.  Debt, 

*  dies,  the  baron  ftiall  be  charged  in  an  a£):ion  of  debt,  for  P** '^°: 
the  rent  incurred  during  the  coverture,  becaufe  he  took  the  profits  si  c.  ac^ 
out  of  which  the  rent  ought  to  iffue.     10  H.  5.  1 1.  curia.]  coniiagiy.— 

Fitih.  Debt, 
pi.  13.  cites  S.  C.  &  S.  P.  by  Babington.  F.  N.  B.  lai.  (C)  S.  P.  aad  cites  S.  C. 

So  where  a  (tmt  was  tenant  in  dower,  and  die  was  to  pay  Co  the  heir  the  third  part  of  the  rent  which 
ht  paid  orer,  and  ihe  takes  baroo,  and  dies,  the  rent  being  arrear,  debt  lies  by  the  heir  againft  the  ba- 
ron for  this  rent.     Kelw.  125.  pi.  83.  cafus  incerti  temporis. 

A  /<tf/r  was  made  t9  a  woman  dum  foU  of  a  bcuje^  witb  the  apptirtenancetf  rendering  rent ;  fi>e  mar* 
rted  the  iiftniant^  and  during  the  nv  tturef  tbt  feat  beitsg  in  arteat^  jhe  died,  and  the  leflbr  brought  aa 
a^ion  of  debt  againft  the  hulband  for  this  rent  fo  in  arrear.  It  feemed  that  the  a£lion  well  lies,  ac« 
cording  to  zo  H.  6.  1 1.  a.  fed  adjomatur ;  but  afterwards  it  was  adjudged  for  the  plaintiff.  Rayixw 
6.  Htli.  12  Car.  2.  B.  R.  Payne  v.  Minihall.^— Lev.  25.  Pafch.  13  Car.  2.  B.  R.  Vane  ▼• 
Mmihall,  S.  C.  adjudged  that  the  baron  here  is  chargeable  in  refpeA  of  the  perception  of  the  profits  by 

himfeif,  and  fo  chargeable  after  his  feme's  death. Keb.  2cr.  pi.  57.  Fane  y.  Minfliaw,  S.  C.  held 

accordingly,  per  tot.  car.  for  during  the  coverture  he  is  aflignee  in  law,  and  receives  the  profits,  and 
therefore  it  is  but  reafonable  that  he  ihould  be  charged.  Ibid.  22.  pi.  63*  S.  C.  &  S.  P.  agreed 

clearly,  and  (Mallet  J.  abfente)  judgment  for  the  plaintifiT. 

If  a  lemfe  of  landt  be  made  to  a  feme  fole  for  life^  referving  rent,  who  marries,  and  the  rent  h  srrenr 
m  the  death  of  tbt  wife,  an  adion  lies  againft  the  buiband  \  per  Powell  J.  Holt^s  Rep.  io6«  Pafclu 
7  Ann.  in  cafe  of  BiJlinghurft  v.  Speerman. 

[a.  If  zjeme  be  indebted  to  another,  and  takes  hufiand^  and  dies, 
the  baron  (hall  not  be  charged  in  debt  for  this  after  the  death  of 
the  feme,  becaufe  this  was  but  in  a£tion.     lo  H.  6*  lo.  xa.  ao     - 
H.  6.  aa.  b.] 

[3.  If  a  feme  lej/ee  fir  l^e  takes  baron,  and  dies,  the  baron  (hall  See  tit. 
not  be  charged  for  nvajle  during  the  coverture ;  for  be  was  never  ^afte,  (R) 
lesee.     Co.  5.  F01.IAMBB9  contra  xj  H.  6.  i i.j  \^  ^^ 
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notes 
then« 
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[44  The  iaf'cn  Jkall  have  trefpafs  after  the  death  of  the  feme^  for 
a  irefpafs  done  upon  the  land  in  leafe  to  the  feme  during  the  covcrturtf.^ 
10  H.  6.  iij  6-} 
S.  C.  cited         [j;.  If  A.  takes  B,  an  eiiecutrtx  to  wtfey  againjt  whom  an  a^ion 
A^^  and  **   ^f  ^^  '^  2i\sx  brought  as  executors,  and  judgment  given  againft  them 
fajd  be  bad     '^  recover  de  bonis  tefiatoris^  anfd  thereupon  a  fieri  facias  iifu^e  to 
fecn  the  re-    levy  the  debt  aiid  damages,  and  the  flierifF  thereupon  returns  a  de-* 
cafe  Mid       ^^ff^^^i  ^^^  ^^cr  the  feme  dies ;  whether  execution  upon  this 
that* no        judgment  may  be  fued  againft  the  baron,  there  not  being  anyjudg^ 
judgment  is   mentupon  the  rtturn  of  the  devaftavit  to  recover  de  bonis  propriis* 
^*c!l:*ited    M^^^-  9  Car-  B-  R-  between  Trotman  and  James^  dubitatur^^ 
3  Mod.  189,  IntraturTr.  9  Rot.  715.] 

190.  Arg. 

and  fayi  the  huiband  is  not  chargeable,  b^caufe  the  judgment  is  not  properly  againft  him,  *  he  beiiif 
joined  only  fur  conformity  ;  buc  if  upon  tue  return  of  the  deva(lav'>t  thei-e  had  been  an  award  of  execu^ 
tion  de  bonis  propriis,  that  woqld  have  btren  a  new  judgment,  ^nd  the  old  one  de  bonis  teftatoris  bad* 

been  difcbargcd,  and  then  the  hufband  muft  be  charged  for  the  new  wrong Where  devaftavit  is  re« 

tamed  againft  baron  and  ferae  etecutur?,  and  judgment  given  that  the  plaintii)'  recover,  and  d)cn  the 
feme  dies,  adjudged  that  the  baron  is  liable  to  exccntion,  notwithAanding  the  death  of  the  wife.  Sid. 
337«  pl«  3*  Trin.   19  Car.  2.   B,  R.  Eyres  v.  Coward.—:-^. —  z  Keb.  %i%,  pJ.  15.  Ayer  v.  Coward^ 

S.C.  adjudged  for  the  plaintiff. S.  C.  in  a  MS.  Rep.  of  Ld.  Ch.  J.  Kelyng,  reported  cbusy 

viz.  judgment  was  obtained  agalnfi  tbc  deftndcnt  arfd  tj'ip  at  exautiix,  and  a  devaffa</it  riturned. 
They  bring  a  iorlt  of  error.  The  wife  dies,  and  execution  i&  taken  oup  againft  the  hufband.  It  was 
agreed  by  all,  that  by  the  death  of  the  wife  the  writ  of  error  is  abated.  Neat  it  was  agreed,  that  if  ntf 
devaftavit  had  been  returned,  the  huiband  had  not  been  chargeable  after  the  death  of  the  v^ife  :  buC 
there  being  a  devaftavit  returned,  the  hu(band  is  charged  as  for  his  own  debt ;  and  it  was  faid  it  hat 
been  refolved,  that  after  a  devaftavit  return^  againft  the  hp/band  and  wife,  adioo  of  debt  wiU  Ue 
againft  tbehttft>and.     MS.  Rep,  Fafch.   15  Car.  2.  B.  R.  Ayres  t.  Coward. 

•C143J 

6.  If  a  man  takes  a  feme  feifed  of  land  by  tort  at  the  time  of  the 

efpoufalsy  and  the  feme  after  the  marriage  occupies  the  land  tvithout 

the  agreement  or  ajfent  of  the  baron^  yet  a£lion  lies  againft  both,  as 

veil  for  the  occupation  before  the  efpoufals,  as  after^  durmg  the 

life  of  the  wife  \  but  after  her  death  the  a^ion  lies  not  for  this 

occupation  againft  tlic  baron.     But  if  he^  voho  right  hasy  enters  after 

the  marriage^  and  the  baron  in  the  right  of  his  imfe  reenters  i  or  if 

$he  baron  after  the  marriage,  and  before  ^ny  re-entry  of  him,  that 

right  has,  occupies  the  landvS,  and  then  the  feme  dies,  in  this  cafe 

trefpafs  lies  againft  him,  &c.     Kelw.  6i*  a.  b*  pi.  t.  Pafch.  20 

H.  7.  B.  R*  Anon, 

Tcif.  184.        7.  Executrix  married  B.  and  then  A.  a  legateq,  threatening  to 

r'^'^sV    ^^^  ®*  for  his  legacy,  hi  promifed  payment  in  confideration  of  for* 

^j^'dgtdacl  ^^rance.     B^  pleads  that  his  wife  was  dead  before  his  promife 

cordingiy       fuppofed  to  bc  madcw     Adjudged  that  the  wife  being  dead,  B^r  i» 

fcr  tou  cur.  ,|0|.  charjgeable ;  and  though  it  were  alleged  that  he  had  goods  ir^ 

his  hands,  yet  it  is  not  (hewn  how  he  had  them,  and  he  is  thereby 

liable  to  the  executor  or  adrainiftrator  for  them.     Cro.  J- 1257-  pU 

16,  Mich.  8  Jac.  B.  R.  Smith  v.  Johns. 

8.  One  married  a  feme  with  a  good  peribnal  eftale }  fiie  died, 

and  left  a  poor  grand-child*    It  was  refolved  the  hufband  ought 

to  maintain  fhe  grand-child,     i  Sid*  1 14*  cited  by  Hale  Ch.  Bf 

as  7  Car.  Worcefter  city  v.*  Gerard. 

Comb.  X03*       9-  Judgment  in  debt  was  had  againft  a  feme  fole^  who  qfier^ards 

^.  c.  and     married^  and  then  the  plaintiff  brought  a  fcire  facias  againfl  th^ 

Iffifm!^?-*  ^^^^  '^^  ^^  ^  ^^^  execution  \  a^d  after  a  nihils  returnedt 
*        *"*•  judgment 
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judgment  was  againft  them  to  have  execution,     A  year  and  day  %}AiA.il^^ 
txpired  before  any  execution  was  executed.      The  ivife  died.     The   ^'g  l^^' 
plaintiff  brought  a  Tiew  fcL  fa,  againft  the  hufband  alone ^  to  have  s.'c,  argued, 
execution  of  the  faid  judgment.     The  court  held,  that  the  judg-  *>«»«  ^Y^- 
ment  on  the  fci.  fa.  againft  the  hufband  and  wife,  made  the  huf-  ft^v^Uat  u 
band  liable ;  and  fo  a  judgment  given  in  C.  B.  in  Ireland,  and  was  after, 
affirmed  in  B.  R.  there,  was  affirmed  here.     Carth*  30.  Pafch.  ^*'^*  *** 
I  W.  &  M.  in  B.  R.  Obrian  v.  Ram.  \^ti^^ 

S.  C.  cited  by  Holt  Ch.  J.  x  Salk.  if  6.  pi.  7«  Mich,  9  W.  3.  and  3  Salk.  63.  pi.  s. S.  C. 

cited  by  Hole  Cb.  J.  6  Mod.  257.  Mich.  3  Ann.  B.  Rt  1  SJUna.  J683.  pU  2.  $•  C,  ched  by 

Holt  Ch.  J. 

10.  A  man  marries  an  adminiftratrix.  The  plaintiflF  obtains  a 
decree  againf  him  and  his  ivife  for  1500/,  ^he  dies.  Whether  the 
plaintiff  can  proceed  againft  the  hufband,  without  reviving  againfi 
the  adminiftrator  of  the  wife  ?  It  feems  the  hufband  is  not  bound 
to  anfwer  farther  than  the  value  of  the  eftate  which  he  bad  with  his 
wfe.  2  Vern.  195*  pi.  177.  Mich.  1690.  in  cafe  of  Jackfon  v. 
Rawlins. 

1 1.  Where  there  is  z  Judgment  againft  feme  fole,  and  afterwards  Cartb.  30, 
z  fcire  faciasy  and  judgment  thereupon,  againfi  the  hufband  and  3'»  Pafch. 
nvife^  and  *  fhe  dies,  the  hufband  is  bound ;  per  Holt  Ch.  J.  ^  j]  ^^ 
Cumb.  311.  Hill.  6  W.  3.  B.  R.  in  cafe  of  Curry  &  Ux*  v.  Obrian  v.    v 
Stevens.  ^f"/  ^r  ^^ 

adjudged  ac- 
cordingly in  C.  B.  and  affinned  in  B.  R.  in  error.— —3  Mod.  iS6.  S.  C.  and  judgment  affirmed. 
■  Comb*  103.  S.  C.  and  judgment  affirmed. 

(H.  a)     What  Adllons  the  Baron  fliall  have  aflef  the  i-u.^-^^ 
Death  3^  the  Feme.     Becaufe  of  the  Feme.  ^^  3s»- 

Fl,    ]  F  a  feme  having  a  rent  for  life  takes  hufband,  the  baron  fliaH  See  (H)  pU 

*   have  an  atlion  of  debt  for  the  rent  incurred  during  the  c<h  '•  S.  C, 
verture^  after  the  death  of  the  feme.  '  10  H.  6.  12. 11.] 

[2.  If  the  baron  takes  a  feigfwrefs  to  ivifcj  he  fhall  have,  after 
the  death  of  the  feme,  rflvijhment  of  ward,  and  ejeEhnent  rfm)ard^ 
if  qufed  in  the  life  of  the  feme^  of  a  ward  fallen  in  die  Hfc  of  the 
feme.     10  H,  6.  11.] 

[3.  So  he  (hall  have  debt  for  relief  fallen  in  the  life  of  the  feme. 
xoH.  6.  II.  b.]  f 

4.  Debt  was  brought  by  R,  W,  executor  of  the  teftament  of  Alice  Br.  Tefti- 
his  wifei  executrix  of  the  teftamefit  of  H.  B*  upon  an  obligation  of  20  L  *^«n^  P'*  9» 
due  to  the  tefiator^  and  the  defendant  was  awarded  to  anfwer,  not-  ***'  *'  ^' 
withilanding  it  was  the  will  or  teftament  of  a  feme  covert.     Br* 

Dette,  pi.  107.  cites  4H.  6.  31. 

5.  An  aAion  of  battery  for  beating  the  wife  was  brought  by  the  J*»«  •^»®« 
hufband  after  her  death.     This,  being  a  perfonal  wrong,  is  dead  Jhf  j'^Aof 
with  the  perfout     Telv.  89.  Trin,   4  Jac.  B.  R,    Higgins  v.  the  wife  j 

Putcher,  percnr.Noy 

1 8.  Hig- 
^int's  ca(<i,  S.  C*-*»Brownl.  aof.  Hugglni  v,  B«tdwr|  S*  C«  fttmt  only  •  traniUtion  of  Yelr. 

M3  6.  Aper* 
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6.  A  perfonal  thing  (as  a£tion  for  work  done  by  the  wtfty  who 
dies)  will  not  furvive  to  the  baron.  4  Mod,  156.  Mich*  4  W,  & 
M,  in  B.  R.  Buckley  v.  Collier, 
iSalk.xi6.  7.  Error  upon  a  judgment  in  C.  B.  in  fcire  facias,  where  a 
Jp's^'p*^*  J^'^y&/p  recovered  in  C.  B.  and  took  hujband^  and  after  ^^^  jmnei 
cor<iingly,by  ^^  ^  ^^V^  focios  to  have  execution^  and  had  judgtnent  in  the  fcire 
^***'^^'J'  facias,  the  wife  died,  and  the  hufband  faed  execution,  without 
4S5.  sTqI  talking  out  letters  of  adminiftration ;  and  ruled,  that  die  judg- 
adjornatur.  ment  in  fcire  facias  attached  a  joint  intereft  in  baron  and  feme, 
"""^  s*^'  *"^  ^  ^^  hufband  died,  it  would  furvive  to  the  wife,  &  e  contra, 
adjudged.^  "^  fi^^^  fo^^os  is  an  aSIhny  and  is  in  the  nature  of  an  original^  and  if 
And  though  they  had  recovered  in  an  original,  there  could  be  no  queftion  in 

ment'm  the  ^^^  ^^^^  *  *"^  ^^  ^^^  judgment  in  the  fcire  facias  in  this  cafe  the 
fci.  it.  does  ^^^^  vefts,  and  of  fuch  opinion  was  the  court.  Skin.  682.  pi.  2« 
mta/urfhe  Mich.  pW.  3.  B.  R.  Woodyeer  V.  Grefliam. 

WMturtfyetit 

r^tfi^M  tbe^optrtj  tf  thtMt,  and  debt  may  be  brought  on  an  award  of  execution  ;  per  Holt  Ch.  J. 

Skin.  683.  S.  C. S.  C.  cited  by  HoltCh.  J.  a  Ld.  Raym.  Rep.  1050.  Mich.  3  Ann.  at  tte 


C  MS  ]  (I.  a)  Where  the  Default  of  the  Baron  is  the  De- 
fault of  the  Feme,  fo  that  the  one  Ihall  not  anfwer 
without  the  other. 


■  0 


^UID  juris  clamat  againft  baron  and  feme,  and  the  feme 
was  received  in  default  of  the  baron ^  and  pleaded  in  bar  for 
part,  and  confeifed  foT  the  reft  ready  to  attorni  and  was  not  per- 
mitted in  the  abfence  of  her  baron,  but  diftringas  ad  attornand' 
awarded.    Br.  Coverture,  pi.  19.  cites  21  E.  3.  i. 

2.  Trefpafs  agaitift  barqn  and  feme^  he  camcy  and  Jhe  not^  he  (hall 

anfwer ;  and  contra  if  fie  comes  and  he  not,  and  Jhe  Jball  not  anf%oef 

till  he  comes^  or  till  he  be  outlawed.     Br.  Refponder,  ph  32.  cites 

22  AfT.  46. 

8.  P.  for  3.  Trefpafs  againft  baron  and  feme ;  at  the  exigent  the  baron 

P*  ^Vi "!'    camcy  and  the  feme  not,  and  becaufe  the  feme  was  mif  named  in 

^tume^if  C9'    /Ar  exigent y  therefore  exigent  de  novo  iffued  againft  her,  and  idem  dies 

verturt^but   was  givcu  to  the  baron,  and  yet  the  baron  was  compelled  to  au^ 

^^ST^  fwcr  immediately.     Br.  Baron  and  Feme,  pi.  87.  cites  39  E. 

Br.  Ext-        3-  X8. 

EV«*?1«  34* 
cites  S.  C. 

Debt  againft  4.  If  the  baron  be  out/awed,  and  gets  charter  of  pardott,  and 
foow  rfirt  brings  fcire  facias,  it  ihall  not  be  allowed  if  he  docs  not  bring 
mgertwu      in  his  feme  with  him.     Br.  Baron  and  Feme.  pi.  10.  cites  40  £ 

awedj  ana      3^  34. 
gad  ^tbem    *^ 

Jucd  a  charter  of  pardon^  and  fue4  fci.  fa.  apd  found  nunnprlfc  $  the  fieriJT  returned  tarde^  and  the 
hreti  appeared,  and  the  feme  not,  and  the  baron  alone  would  have  fued  Iclrc  facias  ficut  alias  upon  the 
firft  majnprife,  or  fcire  facial  de  noTO,  and  new  mainptife,  and  was  not  fufl&icd  witUoot  the  feme.  BlL 

Btfoa and  Feme,  pi.  19.  cites  44  £.3,  3« 

•  '  •  ..     ♦ 

Barron 
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Btroa  and  feme  wa^e  wt/awed,  and  the  /cmt  appeared  and  Jbevfed  charter  of  pifrjoti,  and  it  was  no( 
allowed,  becaufe  the  baron  did  not  appear,  and  me  CHnnor  piraJ  without  her  baron,  by  which  Hie  was 
iiifFered  to  go  at  large.     Br.  Baron  and  Feme,  pi.  39.  cites  1 1  H.  4.  89.  Br.  Utlagary,  pi.  13, 

ciici  II  H.  4*  99.  S«  P.  [but  it  leems  ihiiprinted,  and  that  it  ihould  be  89.  befides,  there  are  not  fo 
mai7pa^esa<99.] 

« 

5.  The  default  of  the  feme  ift  dower  againft  baron  and  feme  is  Br.  Default, 
tlic  default  of  both,  by  which  the  demandant  recovered  felfin  of  |*' J'  ^^^ 
the  land;  quod  nota.     Br.  Baron  and  Feme,  pi.  12.  cites  41  £« 

6.  Detinue  again/l  barest  a  ft  J  feme  ;  the  baron  rendered  himfelf  at  Br.  Baroa 
the  exigent f  and  the  feme  not,  and  the  baron  prayed  that  the  plaintiff  *n«|^Fcme, 
may  count  agaittfl  him,  and  was  compelled,  notwithftanding  the  pitesS.C^ 
default  of  the  feme,  becaufe  the  procets  is  determined  againft  s.  c.  cited 
him,  and  he  counted  of  a  bailtmint  to  the  feme  when  fbe  was  fole,  and  ^*  'i^*  H» 
therefore  the  baron  was  not  cmnpelled  to  anfwer  without  his  feme,  but 

went  quit ;  quod  nota;  for  the  h^rcn  Jhall  not  have  corporal  pain 
for  his  fetne,  for  he  fhall  not  be  imprilbned  till  the  feme  comes, 
but  by  fuch  default  the  barofi  fhall  lofe  ijfues,     Br.  Exigent,  pi.  52. 
cites  43  £.  3.  18. 

7.  A  fid  fo  it  was  in  pracipe  quod  reddat ;  grand  cape  fhall  iffue  I"  ■  pr^dp* 
for  fuch  default  of  the  feme.     Br.  Exijjent,  pi.  52.  cites  43   E.  ^Sdand"^' 

3*    '^-  wife,  the 

defauK  of 
cme  of  them  is  the  default  of  both  ;  for  one  cannot  anfwer  without  the  other;  it  is  no  inconvenienc/ 
to  the  >»ife,  for  upon  default  after  default  of  cbehuniand  ihe  may  be  received  to  defend  her  right.  Jenk« 
»7.  in  pi.  50.  cites  26  H.  6.  Default  4. 

In  writ  if  A2«J  againft  Baron  and  feme,  he  made  dtfauJt^  and  Jhe  /aid  that  Jbe  was  fole^  and  mt  com 
ntrtf  and  was  ready  to  an/wer^  but  the  court  would  not  receive  her,  but  a^varded  gtand  capt^  and  at 
the  return  thereof,  if  the  barou  did  not  come,  ihe  ihould  have  her  plea*  Thel.  Dig.  119.  lib.  x  !•  cap* 
S.  f.  3.  cites  Fafch.  6  £.  3.  149* 

8.  Trefpafs  againft  baron  and  feme;  at  the  exigent  xht  fheriff    [146] 
returned  that  he  had  taken  them,  and  the  baron  came  in  ward,  and 

the  feme  not,  and  the  baron  was  compelled  to  anfwer  without  his 
feme,  and  pleaded  not  guilty  ;  quod  nota  ;  contrary  in  debt.  Br. 
Baron  and  Fenie,  pi.  18.  cites  44  £.3.  i . 

9.  Debt  againfl  baron  and  feme,  the  baron  refidered  hitnfelf,  and  Ifftmeco. 
the  ftffu  was  returned  waived,  by  which  the  baron  went  quit  by  J*'^  *"**  ^ 
judgment,  and  was  not  compelled  t<»  anfwer.     Br.  Refponder,  pi.  others',  are 

40.   ekes  1 1  H*  4^  56.  defendants, 

as  executors 
or  adroiniftrators,  and  die  comes  without  her  baron,  £be  ihall  not  be  compelled  to  anfwer  without  her 
haron,  notwithftanding  the  ftatute*     Br.  Ref^nder,  pi.  10.  cicss  S.  C.  Fic^.  Refponder,  pl« 

17.  cites  S.  C. 

I  o.  In  debt  or  trefpafs  againft  baron  and  feme,  nor  in  any  per*  Le.  1 3S.  pU 

fined  aBi$n,  if  the  baron  appears  and  the  feme  not,  or  via  verfa  jJ ^«^'*f*  ^ 

the  one  fhall  not  afifwer  without  thfi  other,  but  if  the  feme  be  waiv  Entries  187* 

ed,  the  baron  fhall  go  fine  die }  by  al)  the  juftices.     Br.  Baron  where  debt 

and  Feme,  pi.  8-   cites  4  H,  6,  29.  &  44  E.  3.  i,  accord-  "^.^^J^^^^ 

<OgIy«  hulband  and 

wile,  and 
procefs  continued  until  the  eiigent ;  the  hulbai^d  rendered  himfelf,  and  the  wife  was  waived,  and  judg« 
ment  given,  quia  videbatur  jufticiartis  hie  that  the  huAand  abf^ue  praefau  uxoitfua  refpondere  non 
potttit,  Sc  rationi  diflbnum  £t  ipfom  io  curia  hie,  jcnm  in  cadem  lo^ucU  itfp«oderc  non  potuit,  ulce- 
f%u$  detineri^  idpo  $at  indc  fine  die* 

M4  iz.  Feme 


146 


:i6aron  anti  feme. 


Br.  Coronc,       j  i.  Feme  covert  Ihall  anfwcr  to  felony  without  her  baron ;  per 
S.c!&s!f!  I^ittlctons  and  fo  they  are  not  one  perfon  in  law  to  all  intents. 
Br.  Baron  and  Feme,  pi.  49,  cites  I5£.  4.  i.  / 

12.  The  ivtfe^s  anfwer  was  admitted  without  the  huJbancTsy  he 
pretending  to  plead  to  the  jurifdiftion  of  the  court.  Toth-  74. 
cites  4  Jac.  Trentham  v.  Kinnerfley  &  Ux, 

13.  An  attachment  againjl  the  wife  alone ^  and  not  the  hufband  ; 
for  that  fhe  would  not  anfwcr  the  bill,  Toth.  77.  cites  Mich.  4 
Jac.  Keies  v.  Macher. 

14.  Upon  a  latitat  againfl  the  hufband  and  wife,  a  cepi  corpus 
was  returned  for  the  wife  ;  but  non  eft  inventus  for  the  hufband. 
Rcfolved,  that  nothing  could  be  done  in  this  cafe,  unlefs  there 
were  bail  put  in  by  the  hufband  ;  for  a  woman  without  her  huf- 
band cannot  be  fued,  nor  put  in  bail,  and  therefore,  becaufe  the 
plaintiiF^could  not  declare,  the  wife  was  difcharged.  Cro.  J.  445. 
pi,  2.  Mich.   15  Jac.  B.  R.  Anon. 

1 5.  In  an  information  for  recufancy  of  the  feme^  it  was  faid  that 
the  feme  cannot  Join  iffue  without  the  baron ;  for  in  42  E.  3.  fhe 
cannot  plead  to  outlawry  without  her  baron  ;  and  in  i  f  H.  4.  fhe 
cannot  plead  pardon  of  the  outlawry  wit;hout  her  baron.  Arg. 
quod  fuit  concefliim  per  curiam.  2  Roll.  Rep.  90.  Pafch.  17 
Jac.  B.  R.  in  Sir  Geo.  Curfon's  cafe. 

16.  A  wife  to  anfwer  without  her  hufband^  he  being  beyond  fea^ 
Toth.  75.  cites  II  Car,  Portman  v,Popham. 

IftHtbai  17-  Wifi^s  anfwer  IS  no  anfwer,  being  made  without  the  huf 

■gaiqft  ba-     hand*s  anfwer,  and  no  procefs  in  fuch  cafe  can  be  had  againft  the 

fcmc^for  ^^^"^'  ^'^^'^  ^  Chan,  Cafes  173.  Hill,  i  Jac,  2.  in  cafe  of  Ld* 
a  demand      Ward  V,  Ld.  Mcath. 

eut  of  her 

feparate  ffiate^  and  the  hann  ii  heyond  fea,  and  not  amenable  by  the  procefi  of  the  coorty  if  (he  b« 
ferved  with  a  fubpcena,  Ld.  Cowper  held  the  procefs  rrgular,  rather  than  thcie  fiiould  be  a  failure  of 
juftice,  and  /l^e  muft  appear  and  anfwer.     a  Vern.  613.  pU   551.  Trin.  1708.   Dubois  v.  Hole 
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Gilb.  Eqa. 
Rep.  83. 
S.  C  re* 
ported  in 
totidem  rtt- 
bi$.«i»Abr. 
of  Cafes  in 
Equity,  6^. 
pi.  8.  S.  C. 
cites  no 
book. 

Seic^  Cafes 
in  Chan,  in 
Ld.  King's 
Time,  14. 
S.  C.  but 
^ry  (hort, 
and  only 
(aysy  that  a 
Separate  an- 
fwer put  in 
by  thp  ^ife 


18.  Where  the  feme-refervcd  the  power  of  her  own  eftate^  the 
hufband  being  much  in  debt,  and  to  difcharge  his  goods^  fpmg  to 
be  taken  in  execution^  fhe  gave  a  note  to  pay  the  debt  out  of  her  own 
feparate  eftate,  *and  accordingly  the  aftion  w^as  difcharged.  On 
a  bill  againft  baron  and  feme,  the 'baron  could  not  be  met  with 
to  be  ferved  with  a  fubpoena^  but  the  wife  was  inforced  by 
attachment  without  him,  he  being  made  a  party  only  for 
conformity,  Chan.  Free,  128.  pi,  249.  Hill,  171 1.  Bell  v, 
Hyde. 

19.  Though  z  feparate  anfwer  of  a  feme  covert  ought  regularly 
to  have  an  order  to  loarrant  it^  yet  if  it  be  put  in  without  an  or- 
der, but  done  deliberately  by  good  advice,  and  (he  fully  apprife^ 
thereof,  and  done  at  her  requeft,  and  with  confent  of  her  hufn 
band,  and  the  plaintifiF  accepts  of  it,  and  replies  to  it,  and  the  an^ 
fwcr  being  to  the  feme  covert's  advantage,  neither  fhe  in  her  life, 
nor  the  hufband  after  her  death,  or  any  on  her  behalf,  cdn  afligiY 
this  which  was  done  in  her  favour  as  an  irregularity ;  and  fo 
was  rcfolved  by  (id.  C^  King  to  be  regularly  put  in,    2  Wms.'$ 

'     Rep, 
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Rep.  371.  Trin.    1726.  the  Duke  of  Chandols  v.  Talbot  &  «ione,iBtk. 

Y  y  ont  order 

*-'*•  of  the  court 

for  that  porpofe,  it  irregular.— ^ The  wife  by  order  of  court  anfwered  fepantel/.    Caki  in  £^ 
4a.  10  Ld.  Talbot**  Time,  Mich  X734.  Fcjuiev*  Peacoclc  &  Ux. 

• 

20.  On  a  motion  to  fupprefs  the  anfwcr  of  the  defendant^  for  »  Wmi/* 
that  flic  marryhig  after  the  hillfiled^  and  before  anpwer  put  in^  had  5^g,^^^. 
pxtt  in  her  anfwer  ivithout  her  hulband.    But  Ld.  C.  King  faid,  that  gavenny  ▼• 
marrying  pendente  lite  does  not  abate  the  fuit,  and  though  there  Abergivea. 
is  no  charge  in  the  bill  againfl  the  hufband,  or  fubpoena  fervcd  "^^  5  "j? 
on  him,  yet  he  mttft  join  in  the  anfwer  of  the  wife^ir  conformity  ,- 
for  no  married  woman  can  put  in  an  anfwer  without  her  hufband, 
by  the  rules  of  the  court,  without  f pedal  leave  of  the  court,  and 
an  order  for  that  purpofe.     MS.  Rep.  Hill.  4  Geo.  2.  in  Cane. 
Abergavenny  v.  Abergavenny. 


(K.  a)     Arreft,  &c.  of  Feme. 

I.  CTRESPASS  againft  baron  and  feme.     The  baron  was  ouU 
-*    lawed  by  the  exigent,  and  the  feme  furrendered  herfelf  *  and 

bccaufe  the  feme  ihall  not  anfwer  without  her  baron,  and  he  is 

outlawed,  therefore  flie  went  quit.     Br.  Baron  and  Feme,  pi.  io« 

cites  40  £.  3.  34. 

2-  If  feme  covert  makes  a£tual  dijfeifm  nvith  force,  flic  fliall  be 

imprifoned.     Arg.  2  Brownl.  ^6.  cites  9  H.  4.  7*  b.  8  E.  3.  52. 

22  E.  2.  Damages  20.  27  H.  6.  Ward  118. 

3.  In  affife  againft  baron  and  feme,  flie  fliall  be  attached  by  the  6r.  Attich- 
gocdsrf  the  baron  ;  for  flie  is  ameanable  by  the  baron.  Br.  Baron  J?"'/"  ^' 
and  Feme,  pi.  45.  cites  7  H.  6.  9-  by  the  beft  opinion^  cites^S.  c. 

4.  The  hu/band  appears  and  the  wife  not.     Attachment  went  So  when 
againft  them  both.     Gary's  Rep.  92.  cites   19  Eliz.  Monor  v.  *«  b*«w 

demurred.    Cary*s  Rep.  52.  i  £lis.  SpicerT.  Pakine. 

5.  The  hufband  and  wife  were  outlawed;    the  wife  came  in  in  Proceft  in 
ward  by  procefs^  and  brought  a  charter  of  pardon.     The  court  held  ^  ^^^ 
that  ftxc  fliall  be  difcharged  of  the  imprifonment ;  but  the  charter  feme*  con- 
cannot  be  allowed,  becaufe  flic  cannot  fue  fcire  facias  againft  the  tinue«  tiU 
plaintiff,  to  make  him  declare  upon  the  original  without  her  huf-  ^  "»««>ti 
band,  and  the  pardon  is  with  condition.     Ita   quod  ipfa  ftaret  appe«n»but 
reftain  curia.     D.  271.  b.  pi.  27.  Hill.  10  Eliz.  Anon.  will  not fuf. 

ftf  tbt  wife 
u  dfftar ;  uid  it  was  ruled  per  cur.  that  in  this  czkjhe  m4y  make  atfrrtej^  to  prevent  being  waivd. 
D.  X7I.  b.  nurg.  pi*  17.  dtet  4a  Ella.  C.  B. 

•  When  baron  and  feme  are  taken  on  a  cafiM  utlagaimm^  the  feme  ihall  be  difcharged ;   per  Holt. 
Fkt.  8a.  Mich.  1  Ann.  B.  R.  obiter. 
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6.  In  debt  againft  hufl>and  and  wife,  executrix  of  her  former  *-«•  >3** 
hujband,    the  hufband  appeared  upon  the  exigent,  and  would  have  put  5*'c'^ 
in  afuperfedeasforhimfelfelone,  without  appearance  or  fuperfedeas  after  the 
for  the  wife,  and  fo  the  court  at  firft  thought  he  might;  but  upon  juft»^had 
^  f  r^ccdent  Ihcvcd  of  18  Eli?,  in  pnc  Sommers's  cask,  who  ^^  ^ 

would 
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Iiipcrfeant  would  h^vt  put  in  fuch  fuperfedeas  for  himfelf  alone,  but  was 

^•A*2re-  ^^^  fuffcred  fo  to  do,  but  was  compelled  to  put  in  an  appearance, 

cording  the  attorney,  and  fuperfedeas  for  his  wife  alfo,  the  court  were  of  the 

appearance  {^^^  opinion.     Cro.   £.  1 1 8.  pi.  4.  Mich.  30  &  3i£liz.  B.  R. 

t^,  i::!-  BiJford  V.  Fox.  • 

Lady  Malory's  cafe  was  cited,  where  thebufband  appeared;  and  put  in  fuperfedeas  for  himfeJf  only  ;  hue 
it  was  not  allowed,  but  procefs  continued  till  outla.vry. 

A  fuperfedeas  was  put  in  for  the  feme  on  an  exigent  againft  the  baron  and  fenie,  and  on  much  de. 
bateit  was  agreed,  that  the  feme  (for  the  fafeguaid  of  hcifelf  from  imprifonment)  being  returned  upon 
the  exigent,  or  upon  the  capias,  vie.  upon  the  one  quod  teddidit  ie,  upon  the  otl.er  cepi ;  and  as  to  the 
huiband  (noneft  inventus)  may  appear  [her  appearance  may  be  entered  j]  and  fo  long  as  the  procefs  con- 
tioues  againft  the  huiband,  (he  Hiaii  have  idem  dies ;  but  when  the  baron  is  returned  utlagatus,  Ihefliall 
be  difcharged  without  idem  dies,  and  that  ftandi  well,  and  reconciles  all  the  bdoks ;  but  whether  fee  (baU 
bavea  fupcrfsdea^de  non  moleftando  is  doubtful  j  fur  by  the  1 1  H.  4.  Sc.  anu  O,  271.  if  the  baron  be 
outlawed,  and  the  wife  waived,  and  the  king  pardons  tlic  feme,  that  ihall  be  allowed,  and  (he  ihall  go 
iinedie;  a^d  fee  4.  E.  ^.  '14.  "and  14  H.  6.  14.  1%  H.  4.  i.  and  it  feemeJby  all  to  be  agreed,  that  the 
baron  after  he' purchafeth  his  pardon,  or  aRer  he  comes  and  reveries  the  cutlawiy,  be  ihall  not  have  al> 
lowance  of  his  pardon,  nor  his  appearance  received,,  unlc-fs  he  brings  in  his  ftmt,  wlio  by  prefamption 
of  law  is  amefnable  by  him ;  but  tVfe  baron  is  not  amefnable  by  the  feme.    Hut.  86.  Hill.  2  Car.  Anon* 

CriT  J   5^-  pl*  %•  i^mith  v.  <A(h,  S.  C.  and  the  exigent  appointed  to  befik'd  againft  both.        ■  ' 
Litt.  Rep.  iS.  S.  C.  accordingly. 

7.  The  wife  was  exectttrix  of  her  firfl  baron,  and  upon  a  dnfof' 

tavit  returned^  2ca.fa.  ijfued agninfl both  df  bonis propriis,  lilit baron 

was  in  the  Fieet^  and  the  feme  was  brought  into  court  by  hab, 

Corp.  and  prayed  thatjbe  be  committed  alfo  to  the  Fleet  5  but  Anderfon 

moved  that  flie  fhould  not ;  for  if  Ihe  and  her  ad  baron  had  been 

joint  executors,  or  if  flic  had  not  proved  the  will,  or  adminiilered 

during  ber  widowhood,  ihe  (hould  not  be  charged  in  deva(tavit,be« 

caufe  then  it  was  the  aft  of  the  baron.     But  Jhe  was  covimitted^ 

becaufe  it  appears  that  (lie  was  executrix,  and  that  (he  adminifiered 

nuhenjbe  ivas  foUj  and  then  the  devaftavit  of  the  baron  fhall  be 

faid  theaft  of  the  feme.     D.  210.  a.  pi.  23.  marg.  cites  Mich. 

38  &  39  Eliz.  C.  B.  Vaughan  v.  Thompfon. 

•Key  13.  8.  In  debt  on  bond  made  by  the  wife  dum  fola  fuit,  judgment 

St^kbUrn'    "^"^  ^  ^^^  baron  and  feme  capiantur.    Mo.  704.  pl.982.  Hill, 

P»  Pop-"     39  ^^^^-  Bardolph  v.  Perry  &  Ux. 

ham«  the  ca- 
pias muft  be  againft  the  feme  only  ;  but  cites  9  £.  4«  14-  a.  contra.— ^See  tit.  Amercement  (D.  a) 
pl.  9.  ud  the  notes  there. 

9.  The  defendant  and  his  wife  were  committed  to  Ne^vgafe  for 
not  performing  an  order.  Tgih.  157.  cites  10  Jac.  Weddeane  v. 
Frizell&Ux. 
Brownl  1*6.  lo.  Widow  penSng  a  fuit  againfi  hef^  takes  hujband*  The  plain** 
S.  c.  held  ^ifj"  recovers  againft  her.  Per  tot.  cur.  the  capias  (ball  be  awarded 
'^I'tM.'  her,  and  not  the  hufband.  Cro.  J.  323.  pl.  i.  Trin.  ix  Jac. 
8o.s.c.ad-  B.  R-  Doyley  v.  White. 

judged  —  # 

Lane,  48.  DoilUc  v.  JoUiffe,  Pafch.  7  Jac.  in  the  exchequer,  S.  P.  and  feems  to  be  S.  C.  adjor- 

natur. 

3Bulft.i5o.  IT.  Baron  and  feme  in  execution.  Thtfemeefcapis,  Debt  lies 
^T*^iiff'  st?*^**^  ^^^  marlhal ;  per  3  juftices  againft  i>  %  Bulft.  320.  Hill. 
V.p"pei  *    12  Jac.  Sutcliff  V.  Reynolds. 


Col^ch.J. 
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1 2.  A£lion  was  brought  agaitift  baron  and  feme,  and  an  attorn  ^ppcarsna 
my  appears  for  the  baron  alone  j  per  cur.  it  is  the  appearance  of  ^i^^^J^' 
baron  and  feme  in  law.     Brownl.  46.  Pafch.  12  Jac.  Anon.         notbeie. 

ceived  with« 
cut  in  appevaoce  for  the  wife  too.    6  Mo4.  86.  Mich.  1  Ann.  B.  R.  in  cife  of  Wigg  v.  Kookm 

13.  The  baron  Ihall  never  be  charged  for  the  aHor  default  of  the 
Tfj/r,  but  when  he  is  made  z  party  to  the  a^ion^zrid  judgment  given 
againft  him  and  the  wife.  As  for  the  debt  of  the  wife,  or  fcandal 
publiflied  by  the  wife,  or  trcfpafs  by  her,  &c.  fo  that  in  indift- 
ments  of  her,  he  iliall  not  be  charged  for  the  fine  fet  upon  her. 
II  Rep.  61.  b.  Mich.  11  Jac.  in  Dr.  Fofter^s  cafe. 

14.  Latitat  againft  baron  and  feme.     The  feme  was  arre/fed,  itwufjui 
but  baron  vfas  not  found.    The  feme  is  difmifTed  5  for  there  can  ^^}  ^ 
be  no  declaration  till  the  baron  be  taken,  and  has  put  in  bail.  Cro-  ^^^^ 
J.  445.  pi.  23.  Mich.  15  Jac.  B.  R.  Anon.  them  by** 

proccis  of 
outlawry t  and  (^  he  might  hiive  remedy,    ibid. 

15.  Feme  fole  enters  into  bond,  and  then  marries.     Debt  is  l^al.  39.  pi. 
Brought  againft  them  on  the  bond,  and  they  deny  the  deed.     The  V**^*p 
baron  (hall  be  taken  for  the  fine  as  well  as  the  wife  \  for  (he  had  and  Het.' 
nothing  to  pay  the  fine  with.     And  fo  in  trefpafs  againft  the  ba-  fc«nf  only 
ron  and  feme,  and  they  both  are  found  guilty,  both  ihall  be  tahen  */n!!f ***^ 

for  the  fine ^  which  the  prothonotaries  agreed  to.  Het.  53.  Mich. 
3  Car.  C.  B.  Johnfon  v.  Williams. 

16.  AiTault  and  battery  was  brought  againft  the  hulband  and 
wife,  for  a  battery  by  the  wtfe^  and  defendants  were  found  guilty. 
The  judgment  (hall  be  quod  capiatur  againft  the  baron  only.  Cro. 
C.  513.  pi.  8.  Mich.  14  Car.  B.  R.  Anon. 

17.  Where  an  a£^ion,  in  which  bail  is  required,  is  brought  D.  377.  a. 
againft  an  attorney  and  his  tvife^  he  muft  put  in  bail  for  himfelf  P*'3o«Triji. 
and  his  wife,  and  therefore  the  declaration  being  againft  the  \yifc  Powte't* 
in  cuftodia,  and  the.hun>and  in  propria  perfona,  it  was  ordered  cafe,  s.  P. 
thatquerens  nil  capiat  per  billam.     Sty.  226.  Trin.  idjo.  B.  R.  "^^  *® 
Elfy  V.  Mawdit.        '  w^scterkoT 

,  the  crown 

m  chancery. S.  C.  cited  Vent,  i^^ 

1 8.  If  there  Ijc  caufc  to  have  fpecial  bail,  the  wife  muft  lie  in 
prifon  till  the  hufband  appears,  and  puts  in  bail  for  her ;  for  flic 
cannot  put  in  bai|  for  herfelf,  being  covert  baron;  per  Glyn 
Ch.  J.  Sty.  475.  Mich.  1655.  B.  R.  Attlcc  v.  Lady  Bal- 
tinglas. 

19.  In  debt  agmnfi  hu/band  and  wife  for  her  debt  dum  fola^  he 
nvas  outlawed^  aM  jhe  was  luaived,  and  taken  and  imprifoned  ;  but 
the  hu/band  could  not  be  found*  It  was  moved,  that  flie  might  be 
difcharged  upon  an  affidavit  thai  fhe  was  but  1 7  years  old  when 

fbe  married^  and  fo  could  not  be  debtor ;  and  as  to  the  outlawry^ 
that  fie  was  pardoned  by  the  general  pardon,  ,  She  was  difcharged. 
Sid.  ao.  pL  2.  Hill.  1 2  Car.  2.  C.  B.  Biron  v.  Bickley. 

20.  Debt  upon  bond  fealed  by  both^  and  both  were  taken  by  ca- 
pias.   Per  cur.  an  habeas  corpus  to  bring  them  into  court  might 

b^ 


M9t 
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be  without  motion,  in  order  that  the  baron  only  may  be  commit-* 
ted,  and  the  y^//i<f  difckarged.  Lev.  I.  Mich.  12  Car.  2»  fi«  R. 
Slater  v.  Slater. 

2 1 .  The  fecondary,  upon  fearch,  reported  all  the  precedents 
to  be,  that  unlefs  the  wife  be  arrejledy  or  the  hu{band  give  bond 
for  her  appearance,  he  (hall  not  be  forced  to  put  in  bail  for  hoth^  if 
he  nvilJ  He  in  prifin ;  but  elfe  he  fliall,  before  he  can  be  bailed  in 
debt  brought  againft  both,  upon  a  flatute  entered  into  by  the  feme 

C'50]     dtim  folay  which  the  court  agreed.     Keb.  225.  pi.  39.  Hill.   13 
Car.  2.  B.  R.  Cranmcr  v.  Andrews. 

22.  The  hiijband  in  cuflodiay  in  a  writ  where  he  and  his  wife  arc 
named,  mtifl  appear  for  himfelf  and  nvife :  but  is  not  forced  to  put 
in  fpecial  bail  for  her^  if  fhc  be  not  arreflcd  \  but  the  Iheriff  may, 
upon  the  arrefting  him,  take  an  obligation  for  good-  bail,  which  by 
Hern,  fecondary,  is  the  conftant  praclice  of  the  court  5  but  he 
mud  find  fpecial  bail  for  himfelf.  KA.  241.  pi.  82-  Hill.  13 
Car.  2.  B.  R.  Nevil  v.  Cap^e  &  Ux'. 

The  feme  23.  The  httfband  confvjjcd  a  judgment  againft  himfelf  and  his 

entered  into  ^Jfc  as  Jor  a  debt  owing  by  the  ivife  dum  fola  ;  whereas  it  appeared 
Ua  dum'  ^poii  examination,  that  //  was  contraBed  after  the  marriage^  and 
fola,  and  this  was  on  purpofe  to  take  the  wife  in  execution  ;  but  it  appear- 
^termarried  j^g  ^hat  the  baron  was  in  execution  alfo,  the  wife  was  difcharged; 
dant.  Sbt  ^^^^  ^^  ^^  fhould,had  the  contract  been  before  the  marriage.  Lev. 
was  brought   5 1.  Mich.  1 3  Car.  2.  B.  R.  The  Lady  Chaworth's^  cafe. 

aga'mA  her, 

and  ibe  being  in  prifon,  and  the  plaintifF,  after  knowing  of  the  marriage,  brought  another  writ  againft 
the  baron  and  feme,  and  toolcthe  baron  alfu,  and  declared  againft  both  in  cuftodia.  The  court  on  mo- 
tion difcharged  the  fcm? ;  for  the  baron  only  is  to  be  imprifoned,  and  before  he  Aiali  be  difchai^ed,  ihail 
find  bail  forhiml'elf  and  her.     Lev.  a  16.  Trin.  19  Car.  2.  B.  R.  Whitfield  y.  Holmes. 

Finu  avert  f.ated  a  hcndf  and  being  arrefled  and  carried  to  prifon,  the  court,  upon  affidavit  made 
that  (he  was  covert,  and  entering  her  appearance,  difcharged  her  without  bail.  Freem.  Rep.  2I0«  pU 
21 6.  Tiin.  1676.  Lady  Thornborough*!  cafe. 

Keb.  198.  24.  In  debt  againft  baron  and  feme,  if  upon  the  latitat  the  feme 
ftww^roo'ved  ^PP^^^^i  ^^  ^'^^^  ^^  accepted  •,  per  cur.  But  where'  fhe  is  in  ex^ 
to  difcharge  ecution^  fhe  ihall  not  be  difcharged,  nor  could  the  Lady  Baltinglas^ 
her,  it  being  ^j^q  vvas  in  cuftodia  only  upon  procefs ;  but  per  cur.  ihe  ought 
mefnrpro^  to  be  difcharged,  and  that  without  bail,  if  it  appear  upon  the  writ 
<efs  only,  that  fhe  is  a  feme  covert ;  but  if  (he  be  fued  as  a  feme  fole^  flic 
and  to  lay  jj^gU  p^^  jn  bail ;  and  by  Twifden,  it  is  an  unreafonablc  courfc^ 
cuftodia  is  ^^^  becaufe  flie  cannot  appeai^  by  reddidit  fe,  but  in  cuftodia, 
noreafon,  therefore  ihe  fliould  not  be  difmiflcd  as  in  C.  B.  elfe  this  would 
becaufe  \^  gg  good  as  a  divorce,  a  continual  non  eft  inventus  being  re- 
comes  in  he  turned  againft  the  hufband,  and  no  declaration  can  be  againft  her, 
ihall  find  aind  fo  flie  fliall  always  be  in  prifon.  Adjomatur.  Keb.  1 89.  pU 
^'*(?r    .  171-  Mich.  13  Car.  2.  B.  R.  Bars  v.  Defman. 

himfelf  and        '  ^ 

his  wife,  and  fo  the  plaintiff  may  declare  againft  them  both  in  cuftodia,  and  per  cur.  (he  was  difcharged^ 
nifi.  Twifden  (aid,  that  there  had  been  3  opinions,  via*  ift,  That  (he  (hould  fit  in  ptifon  till  tbb 
hufband  come  in,  and  that  is  unreafonable.  sdly,  That  flie  ought  to  file  coihmon  bail,  if  another 
will  be  bonnd  for  her,  which  may  prevent  a  fraud  in  anefting  of  her  at  the  beginning  of  a  long  vaca- 
tion ;  this  the  court  conceived  reafonablc,  but  it  is  at  the  eledion  of  the  wife,  whether  (he  will  or  not. 
3dly,  That  {he  ought  to  be  di/cbsrged  without  bail,  which  the  coMrt  conceived  xcafonabfey  and  lb 
awatdcd  here.    Ibid, 

515.  Feme 


OBaron  anu  jreme*  '  15a 

2^.  Feme  covert  in  fuit  againft  baron  and  feme  is  arrejlcdj  and  if  ffmtc*- 

gives  bond  for  her  appearance,  and  now  prayed  to  be  delivered  on  ^ZlJ'Cr' 

common  bail,  the  Iheriff  having  returned  cepi  corpus  of  the  baron  caufc'of  ac- 

and  feme  loth^  having  only  taken  her,  which  the  court' denied  after  tionbewhat 

retom  of  cepi  corpus ;  contra,  if  non  ejl  inventus  had  been  re-  Jj,^/"  g  ^_  / 

tomed  as  to  the  hufband  ;  but  yet,  if  it  appears  only  a  practice,  charged u^n 

they  will  difcharge  her,  to  examine  which  tliey  gave  rule  for  the  commonbad\ 

ilierifF  to  return  the  body  of  the  hufband.  Kcb.  367.  pi.  62.  Mich.  ^aldit^Z 

1 4  Car.  2.  B.  R.  Dethick  v.  Yaxley  &  Ux.  refled,  he 

/ha/I  not  be 
dlf:bargaJby  givwg  baU  for  bimfcl/vcirbout  ^tvhg  h/or  Hswfiitl^c'ivl'e.  6  Mod.  17.   M;ch.  2  Ann* 
B.  R.  CorniA  v.  Marks.  S.  P.  by  TwiTflcn  J.   Mod.  ^.  pi.  24-*  Mich-  ai  Car*  a.  and  faid, 

tbat  lb  k  was  done  in  Lady  Balttog'afs's  cafe,  and  that  where  it  is  iaiu  in  Cronk.c,  [Cro.  J.  ^14  5.  pi. 
av  Anoa. J  chat  the  wife  in  fuch  ccifc  fhali  tc  difchargcd,  it  is  to  be  undcrilroj  that  (he  fball  be  dlf. 
chari^ed  upon  common  bail ;  and  fo  Livcfr\-  faid  the  ccurfe  was.  If  it  !x^  clear  and  mtoriousjhat 

^Jhe  ii  n^ert^  common  bail  ought  to  have  bren  received,  but  if  if  be  dcuhttd^  (I^e  ought  to  find  fpecial 

had  ^  per  cur.  6  Mod.   105.  Hill,  a  >^nn.  B.  R.  Anon.' S.  P.  If  the  caul'e  requires  fpecial 

bail.     7  Mod.  10.  Pafch.   1  Ann.  B.  R.  per  Hull  Ch.  J.  Anon. 

26.  Debt  againft  hufband  and  wife,  for  a  debt  fuphoft'd  to  be  Vent.  51. 
itte  by  her  dum  fola ;  fpecial  bail  was  put  in.     Judgment  was  had  ca^.^'.^'R 
againft  them,  and  they  furrcndered  themfehes  in  difcharge  of  the  Jackfon  ▼. 
haiL     It  was  moved  to  difcharge  the  feme,  becaufe  no  debt  was  due  OabreejS.-C. 
from  her  dum  fola,  but  this  afficn  ii\is  contrived  between  the  plain^  jet'theh^C 
tiff  and  the  hufband,  to  make  her  a  prifcner.     It  was  a^ced,  tliat  if  band  efcape. 
the  ^ife  is  taken  upon  mfne  proctfs  before  her  hufband,  Vi\t  fhall  be  It  was  moved 
itfcharged,  and  when    the  hufbnnd  is  taken,  he  fijall  give  an  ap^  ^^  w\G^^ 
pearance  for  both  \  but  it  was  faid,  that  upon  an  execution  the  wife  becaufe  die 
may  be  taken  frft;  but  dubitatur  what  (hould  be  done  5  &  adjor-  ^^^^ 
natuT.     Sid.   395.  pi.  2.    Mich.   20  Car.  2.  B.  R.     Gabry  v.  of  hc'r^uT 

Gabry.  fct  her  lie 

tliere  in  a 
fcry  oecrflitout  condition.     At  firft  the  court  dcubted  what  to  do,  but  aftrrwards  refolved,  tiiat  unkA 
(he  plaintiff  would  get  the  huiband  taken  again,  a»  he  might  do,  they  would  difcharge  the  wife,  aiMl 


difchugcd  }  and  it  was  rcfencd  to  the  fccondary  to  examine  the  pradlice^  and  if  they  were  in  execution 
oroot— -Sid.  395*  in  S.  C.  the  reporter  adds  a  nota,  that  theie  was  a  cafe  in  C.  1^.  ta  Car.  a.  at 
he  tenemben,  between  Ho nt  and  Draki  a.n'd  Ux.  which  was  the  fame  ai  this,  only  that  the  ba* 
foo  vas  prifbser  beljpre,  and  that  it  was  by  contrivance  to  rake  his  wife,  who  was  the  fiikr  of  Sir  John 
Potti;  and  that  Brtdgmao,  then  Ch.  J.  there,  and  the  other  juftjccs,  dlfcharged  the  fieme,  but  firft 
they  examined  the  pra&ice,  and  ordcied  that  the  judgment  ihould  be  taken  off  the  roU. 

27.  If  they  are  arretted  in  an  aHion  which  requires  fpecial  bail.  But  It » 
and  the  hufband  puts  in  bail  for  himfelf,  be  muf  put  i/i  bail  for  his  ^^^^j^l'J 
nvifealfo  5  but  if  hi  lies  in  prifon,  the  wife  cannot  be  let  out  upon  com^  ahfcond!^^^ 
men  bail.    Vent.  49.  Mich.  21  Car.  2.  B.  R.  Anon.  cannot  bear- 

refied.Vent. 
49.  Mich.  II  Car-  a.  B.  R.  Anon.  In  fuch  cafe  ihe  ihall  not  be  difchargcd  but  upon  com- 

mon bail,  and  then  ntew  procefi  Shall  go  tgainft  the  baron,  with  an  idem  dies  kiven  to  the  wife  •  oer 
HoUCb.  J.  iSallu  115.  in  pi.  j.  Hill.  7  W.  3.  B.  R.  '  ^ 

28.  hjudgmetit  In  a  fci.  fac.  was  had  againfl  a  feme  upon  a  3  Keb.  47, 
former  judgment  upgn  two  nihils  returned,  but  before  the  fci.  fac.  Ef'*7-  ^^f 
brought  fbe  was  married  to  A.  and  was  brought  againfl  her  as  file  by  v.^Martall, 
r3/7/r/vfl«r/ between  the  plaintiff  and  her  baron  to  opprcfs  her,  and  ^'  c.  the 
lay  her  up  in  prifon,  and  fcc  could  not  help  hcrfelf  by  error  or  ^^JJ*"^'"' 

12  audita    '^"^  *^"* 


151  "Baron  anir  ipente. 

oDHiof'y*     audlu  querela,  becaufe  her  baron  would  rclcafey  and  the  plamdiT 

•d**forthc'  ^^^^  °^  ^^^  being  married.     The  court  faid,  that  this  judgment 

teBctcafi>iw  might  be  fet  afide  for  the  mifdemeanor  of  the  plaintiff;  but  be* 

^  ing  informed  that  the  marriage  was  under  debate  in  the  ecclefi- 

aftical  court,  and  near  to  fentence,  they  fufpended  making  an.y 

rule  till  that  was  determined.  Vent.  ao8.  Pafch.  24  Car.  a.  B.R* 

Lady  Frettyman's  cafe. 

29.  Plaintiff  brought  a  bill  againjt  the  hujband  and  nvtft^  who 
was  the  daughter  of  the  plaintiff.     The  htt/band puts  in  a  pUa^  and 

fwears  to  it^  hut  the  nvife  refufed  to  fwear  to  it.  Upon  fuggeftion 
that  the  wife's  refufal  was  in  combination  with  her  mother,  it 
was  ordered,  that  the  plea  (land  as  for  the  hufband,  and  the  plain- 
tiff to  proceed  againft  the  wife.  Ch.  Cafes,  2^6.  HiU.  28  &  29 
Car.  2.  Fain  v 

30.  Writ  againft  hufband  and  wife.  The  wife  was  taken,  and 
effered  bail  for  herfelf  but  the  bailiffs  infilled  on  bail  for  her  huf- 
band alfo,  who  was  not  taken,  and  committed  her,  and  an  at- 
tachment was  granted  againft  the  bailiffs ;  for  though  the  huf- 
band is  compellable  to  give  bail  for  himfelf  and  his  wife,  yet  fo  is 
not  the  wife,  but  for  herfelf  only  ;  but  per  Holt,  if  we  grant  an 

r  tC2 1     ^^^^chment,  they  ihall  not  take  an  adion,  they  ought  not  to  have 
■-    ^         two  remedies.     Cumb.  304.  Mich.  6  W.  &  M.  in  B.  R.  Hellier 

V.  Condy. 
S.  P.  bjr  31.  If  an  aflion  be  brought  againft  huft)and  and  wlfe^  aAd  the 

coST'  ^nd  ^^^^^  '^  arrejled^  he  fliall  give  a  bail  bond  for  the  appearance  of 
laid khad  him  and  his  wife,  and  muft  put  in  bail  for  both  \  but  if  one  brings 
feeni  the       an  a£tion  againft  the  hun)and  only,  he  cannot  declare  againft  huf- 

STRr^r  ^*"^  ^"^  ^f^i  P^^  H°^^  ^-  J-  ^  Salk.  115.  pL  3.  Hill.  7 
40  yean  of   W.  3.  B.  R.  in  tlic  cafe  of  Carpenter  v.Fauftin. 

hit  know- 

Itdge.     Gold(b.  xij*  pK  19.  Hill.  43  Elis.  Anon. 

CUb.  Eqa.        jj.  Upon  a  fuit  in  chancery  againft  baron  and  feme,  wherein 

1.^*.  in'  to.  ^  baron  was  made  a  party  only  fcr  conformity ;  ihe  was  takeki  up 

tidcm  verbis,  on  an  attachment  for  not  putting  in  her  anfwer^  and  could  not  be 

difcharged  without  entering  her  appearance  with  the  regifter,  and 

paying  cofts  of  the  motion.     Ch.  Free.  328.  pi.  249.  Hill.  lyix. 

Bell  v.  Hyde  &  Ux. 

(L.  a)     Where  the  Baron  Is  banifhed,  or  an  Alien^ 

or  beyond  Sea. 

Br.  Nont'  j.  "tttILAND  was  baniflied  18  E.  i.  by  parliament,  and  his 
ellw  a^H-j!  ^'^^  had ,her  jointure^  by  advice  of  all  the  judges  and 


iecauie  (he    being  banifiied.     Roll.  Rep.  400.  pi.  27.  Tnn.   14  Jac.  in  WiU 
3!?*\'**        more'scafe. 

king^ft  far* 

•Br.  Baron  and  Feooei  pi.  66*  citu  S.  Cr  tccordingij  \  bat  Brodtt  Ikyi,  qane^  iad  lajri 

Ttdt 
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Yi^  I  H«  4*  I. Br.  Brief,  pi.  412.  citet  S.  C.  Jenk.  4.  pf.  4.  cites  S.  C. 3  Bidt. 

iSS.     Coke  Ch.  J.  fayi,  her  dower  was  albwed. Mo.  851.    S.  C.  cited  in  Eiiz.  Wilniot*« 

cafe. 

2*  If  the  iaroH  fwejures  thi  realnty  the  feme  is  a  pcrfon  able  to  Br.  Corer. 
aJien  her  land  without  the  baron.     Bn  Baron  and  Feme,  pi.  81.  JJ^'s  cf* 
cites  31  E.  I.  and  Fitzh.  Cui  in  Vita  31. 

3.  Tlic  king  brought  quare  iinpedlt  againft  the  wife  of  an  exile  \ 
pcTDodcridge  J.     Mo.  8ji.  in  pi.  1159.  cites  10  E.  3.  399, 

4.  The  plaintiff  (hewed  by  his  bill,  that  he  freighted  a  (hip 
into  Spain,  which  was  there  confifcate  and  all  his  goods  j  for  the 
defendant's  huiband,  being  tnqfter  of  the  filp^  had  an  Englifli  book 
found  in  the  (hip,  contrary  to  the  laws  there,  which  he  .was  fore- 
warned of,  and  knew  the  laws,  and  the  defendant's  htd/band  nvas 
condemned  to  the  galltes  for  i^vears,  and  the  plaintiiF,  as  well  for 
his  own  relief  as  for  the  relief  of  the  defendant,  devifed  to  obtain 
licence  from  her  majefty,  for  tranfporting  60  tuns  of  beer  yearly, 
for  8  years,  the  profits  whereof  to  be  equally  divided  between 
them,  and  the  bill  exhibited  to  her  majdly  was  in  both  their 
names,  and  the  party  of  the  charge,  but  the  defendant  cautioufly 
got  the  fame  altered  into  her  own  name,  and  hath  fold  the  fame 
away  without  yielding  the  plaintiff  any  profit  j  the  defendant  doth 
demur,  becaufe  ihe  is  a  feme  covert ;  it  is  ordered  a  fubpoena  be 
awarded  againft  her  to  make  a  better  anfwer.  Gary's  Rep.  143, 
144.  cites  22  Eliz.  Caftleton  v.  Alice  Fitz-Williams. 

5«  The  vnfe  may  fui  in  her  o^vn  name  in  her  hufband^s  ahfence  he^  j^f^,.  555  • 

yond  fea^  as  in  cafe  of  afTault,  &c.  but  (he  cannot  be  fued  before  pi.  910.  it 

Kc  •  returns  again  \  per  Williams  J.  and  the  whole  court.     Bulft.  ^  *^""^- 

140.  Trin.  9  Jac.  Anon.  P^^J^  ^'• 

the  feme  of  an  exile  may  fue  alone,  and  cited  a  H.  4. 

6.  The  wife  (hall  be  accounted  as  feme  fole  in  cafe  of  bani(h-  3Biiift.i8S» 
ment  ^nd  abjuratjon  \  per  Coke.     Roll.  Rep,  400.  pi.  27.^Trin.  5;  j**'  ^^p 
14  Jac.  in  Wilmore's  cafe.  f^^  then'hc* 

is  civiliter 
nortutts,  and  the  huibaad  being  di fabled  00  fue  for  the  wife,  it  would  be  uareafonaUe  that  Aie  Aould 
be  remednersj  and  fo  it  would  be  e<]ually  on  thofe  who  had  any  dem»nds  on  iiex,  that  not  beings  able  t^ 
have  any  redrefs  from  the  huiband,  they  ihuuld  not  have  any  againft  her.     O^  Hift.  of  C.  B.  f  oS,-* 
And  may  make  a  will.     2  Vern.  104.  Countefs  of  Portland  v.  Prodgen. 

7.  A  feme  covert  brought  trefpafs  by  the  name  of  a  nuidow.     The  t 
defendant  pleaded  that  fie  was  a  feme  covert,  viz.  the  wife  oj  J. 
IVilmot^  who  tuas  in  full  life  at  Li/bom  in  Portugal.     The  plea  was 
difallowed  by  .the  court  tor  impoffibility  of  trial.     Mo.  851.  pL 

J 159.  Trin.  14  Jac  B.  R.  Wilmot's  cale. 

8.  Affumpfit  for  wages  and  money  lent ;  on  nan  ajTumpftt  the  de-  Ld.  Raynu 
fendant  proved  (he  was  married,  and  her  hu(band  alive  in  France.  ^^P*  <47* 
The  jury  found  for  the  plaintiff  \  upon  which,  as  a  verdi£l  againft  ^movltti 
evidence,  (he  moved  for  a  new  trial,  but  it  was  denied  -,  for  it  (hall  that  the 
be  intended  (he  was  divorced.     Befides  the  hufband  u  an  alien  ^«^<!'^ 
tnaqy,  and  in  that  cafe^  why  19  not  his  wife  chargeable  as  a  feme  was  agah^* 

fole^  CTidenccaai 


15?  ^ron  atiD  iPeme, 

ii»itot  fite^  as  much  as  if  he  had  abjured  or  been  baniflied.  i  Salk.  iid. 
^'^    Decrly  v.  Duchefs  of  Mazarine. 

aoC  be  Cole  charged  withovc  diToree  and  alimony,  although  the  hufi>and  be  a  foreigner.  But  Holt 
Ch.  J.  thr>ught,  that  fuch  hufband  being  under  an  abfolate  difabillty  to  come  and  live  here,  the 
bw  jjeihaps  will  make  fuch  wife  chargeable  as  a  feme  fole  for  her  debtt  and  contraAs.  And  the  re« 
porter  fays,  that  afterward*  the  plaiotifi'  had  his  jodgment,  as  Mr.  Cokman  told  him.— Comb.  401* 
$•  C*  adjornator* 

9.^  Bill  againil  baron  and  feme  for  a  demand  out  of  the  Sepa- 
rate eftate  of  the  feme,  and  the  haron  is  beyond  fea,  and  not  to  be 
come  at  by  the  procefs  of  the  court ;  yet  if  the  feme  is  ferved 
with  a  fubpizna^  (he  muft  appear  and  anfwer  the  plaintiff's  bill ; 
per  Cowper  C-  2  Vem.  613.  pi.  551.  Trin.  1708.  Dubois  v. 
Hole. 


(M.  a)     Where  they  are  faid  to  be  one  Perfon  m 

Law. 

I.  /^OSINAGE  agalnfi  haron  and  feme  and  6  otbers  of  a  carve 
^  of  land^  &c.  a  appeared  and  the  otbers  made  default^  by  which 
ifliied  grand  cape  of  5  partsy  and  they  made  defaub  at  another  timcp 
and  the  two  appeared  again^  and  the  demandant  counted  agmnft  tbem§ 
that  the  2  wrongfully  deforced  him  of  tfvo  parts  of  the  carve  of  land 
in  7  parts  divided ;  per  Rolf,  there  are  8  perfons,  therefore  it 
fliould  be  in  eight  parts  divided.  Per  Martin,  the  count  is 
good,  for  the  baron  and  feme  are  not  but  one  perfon  in  law,  and 
therefore  well ,  quod  curia  conceiEt.  Br.  Count,  pL  44.  cites 
4  H.  6.  25. 

2.  The  baron  in  replevin  Ihall  have  aid  of  bis  own  feme  after 

Br.  Aid,  Bh  avowry,  and  procefs  by  fummons  to  bring  her  in.    Br.  Baron  and 

74.  dtea      Feme,  pi.  46.  cites  7  H.  6,  45. 

*-C.  J,  Baron  and  feme  are  not  one  perfon  to  have  the  privilege,  be- 

caufe  the  baron  is  fervant  of  the  chancellor,  nor  effoign  de  fervitio 
regis,  nor  other  effoign  caft  by  the  baron  (hall  pot  fervc  the  feme, 

£  154  ]  hit  proteBion  for  the  baron  fliall  ferve  both;  nor  feme  of  an  at'^ 
torney  fliall  not  fue  by  bill  as  her  baron  fliall  do.  Br.  Baron  and 
Feme,  pi.  9.  cites  35  H.  6.  3. 

4.  Feme  covert  in  cafe  pf  felony  fhall  anfwer  without  her  baron^ 

Br.  Baron  ft  and  fo  are  not  one  perfon  to  all  intents ;  per  Littleton.    Br.  Co- 

d^s**c'*  ^^^^  P'*  5^'  ^^^*  15  E.  4- 1- 

ft  S.  p.  *         5-  Baron  and  another  referred  a  matter  to  arbitration.    The 

arbitrators  award  the  feme  to  join  in  a  fine  of  the  land,  about  nvhicb 

the  reference  was  i  this  award  as  to  the  feme  is  void,  for  flie  is  not 

comprifed  in  the  fubmifEon,  but  the  baron  is  liable  to  be  fued  on 

his  bond  if  he  does  not  do  it;  per  Fiowike  Serj.    Kdw.  45.  b» 

pi.  2.  Trin.  17  H.  7*  Anon. 


tf .  Fmfntae^ 


6*  Payment  to  the  feme  o(  money  awarded  to  die  baron  is  no  So  of  pay. 
pita  in  a£lion  of  debt  on  the  bond ;  and  Judgment  for  the  j^lain-  ^^^^^^' 
eiC    Le^jao.  pL40i»  Trin.  31  £liz»  B.  R.  Froud  t»  Bates^       on^a'eaTe'' 

made  by  the 
Wife  ditni  Ibia,  and  that  the  hffee  had  no  notice  of  her  marriage^  and  the  baron  may  make  the  ieflec 
pay  k  over  again.  Cro.  J.  617.  (bis)  pi.  7.  Mich,  tg  Jac.  B.  R*  Tracy  ?•  D«ttoa.—> Paim*  ao7* 
6.  C. 

7»  In  actouni  of  the  receipt  oi  loh  by  the  handt  of  the^plaintlff^s 
^jjfe ;  defendant  waged  his  law,  and  at  the  day  he  had  to  wage 
kis  law^  it  was  doubted  whether  it  lay,  becaufe  the  receipt  is  fup- 
2)ofed  to  be  by  another's  hand.  But  becaufe  a  receipt  by  tne  handa 
of  the  wife  of  the  plaintiiF  or  defendant  is  all  one  receipt  by  theit 
own  hands  i  he  was  received  to  wage  bit  lavf%  Cro.  £*  pip.  pL  12* 
Hill.  45  Eliz.  B.  R.  Goodrick's  cafe* 

8.  ProteBion  for  the  hufband  ihall  fenre  alfo  ferthe  wife*     Co*  Jenit.  &$• 
Litt.  130.  b.  («).  Ji;,so.s.P. 

ptocedioD  li  repealed  and  detlaicd  yMf  thii  tnms  to  the  default  both  of  bu&iod  iad  iiifie*^»Je&k« 
93.  pL  81.  S.  P.    ■        Jcnk.  Sok  pi.  57*  S.  P. 

p.  A%  devifed  the  tefidui  of  hit  eftate  to  B.  Ck  and  D*  and  tie 
^Ji  of  X>.  equally  to  be  divided.  D.  and  his  wife  fliall  take  but 
as  o)ieperfom  Vem»  233*  pi.  228.  Pafch.  13  Car.  24  Bricker  V. 
%VTiallcy. 

lo»  j4.  Bk  hati  3  nieeeSf  one  of  them  takes  bufhand*  A.  B.  de<« 
Tifes  a  legacy  to  the  htffiand  and  nvife^  and  the  other  nieces  equally  s  the 
aaeftion  in  chancery  was,  whether  there  (hould  be  three  parts  or 
four*  It  was  argued,  that  being  tenants  in  common,  there  fhould 
be  four  pans,  as  likewife  that  fo  it  ihould  be  adjudged  by  the 
civil  law,  and  that  in  chancery  they  govern  legacies  by  the  rule  of 
the  civil  law,  unlefs  where  it  diredily  contradi&s  tne  common 
hw  i  but  it  was  ruled  by  Ld.  K«  Nordi,  that  there  ihould  be  but 
three  parts,  and  that  hufband  and  wife  (hould  take  but  as  one 
pcribn  according  to  the  rule  of  the  common  law,  and  the  rather, 
for  that  the  legacy  here  was  grOen  in  refpeEt  of  the  nvife^  and  not  rf 
the  hufband  liiOf.  Skim  182*  in  chancery,  pLp.  PafcL  3d  Cat.  2* 
B»  R»  Anon* 

1 1.  Hufband  and  wife  tcvrr  fued^  and  afterwards  in  the  plead* 
inp  it  was  faid,  venerwtt  partSt  pr4t£ff  per  attarnatos  fuos  pradiff ; 
Ais  was  held  naught  upon  a  writ  of  error,  becaufe  they  are  but 
one  perfon  in  law*  3  Salk.  62.  pi.  x.  Pafch.  1 2  W.  3*  B.  R* 
Ifaddos  Y.  Wianc. 


(N.  a)   What  Ad  by  tlie  one  to  the  other  is  good« 

t*  ^HE  eu/lom  of  York  is,  that  a  feme  covert  may  take  land 
'^    purchafed  by  her  baron,  of  the  eift  of  her  baron.    Br. 
Cnftoms,  pit  56.  cites  12  H.  and  FitzL  rreficriptioa  61. 

y«.  isr.  fir  a.  a  iewfi 


155  l^atott  anD  £mz. 

S.p.Br.De.  2.  A  Jeinfltiy  the  baron  to  his  feme  is  good,  though  they  arc  one 
dto  n  Aff!  *"^  ^'^^  ^*"^^  pcrfon  4n  law  ;  for  the  dcvifc  do:s  not  take  effect  till 
3.  ■  after  the  death  of  the  harorty^nd  then  they>are  not  one  perfon.     Br. 

l4tt.r.i68.  Dcvifc,  pi.  34.  cites  3  E-  3.  It4  JJot* 

••  ■  •  u  to 

ba<U  of  teoure  in  burgage,  where  the  cuftom  wu  to  devile* 

3*  Gift  made  by  the  king  to  the  queen  by  charter  is  good.     Br. 
Corporations,  pi.  45.  cites  49  Aff.  8. 
Br.  Attor-        ^,  A  fcmc  covcrt  may  be  attorney  for  her  hujbani.     F.  N.  B. 

Tvt^i::  *7'  (C) 

Pafch.  13  E.  3.  Fits.  tit.  Attorney,  73* A  feme  may  be  attorney  to  deUver  feifin  to  her  hulband, 

■nd  the  hufbaad  to  the  wife.    Co*  Lite.  52.  a. 

Co.  Litt.  ^.  In  divcrfe  cafes  a  nian  may  be  a  means  to  fhale  a  thing  pafs 

the^bottoou  ^'^^'^  '^i^  wifc,  tuhich  Jball  not  immediately  pafs  from  him;  and  there- 

S.  P.  tho*  fore  if  a  man  infeoffs  a  married  tt/oman^  and  makes  a  letter  of  attorney 

they  are  f^^fg  fj^^  hu/hand  to  make  livery  of  fcifin  according  to  the  deed,  and 

p^^jj^n  he  makes  liveir  of  feifin  accordingly,  it  is  a  good  feoffment  \  fof 

liw,  foas  the  hti/band  is  out  a  means  to  convey  the  freehold  to  the  wife  ;  fot 

neither  of  |jy  ^jg  ^Q^  jQjjg  jjq  freehold  doth  pafs  from  the  perfon,  &c.  Perk. 

them  give       t         /: 
any  eftate       *•    19^* 
or  lAtereft  to  the  other. 

6.  In  debt,  per  Fiiher,  if  a  man  be  bound  to  infeoff  a  woman  /j 
a  certain  day^  and  before  the  day  he  marries  her,  he  may  make  leafe 
for  a  moiith  to  a  uranget,  the  remainder  to  his  feme,  and  it  is  a 
good  pctforrtiance.  Quaere.  Br.  Feofiment  de  Terrc,  pi.  38; 
cites  4  H.  7. 4. 

7.  Grant  was  made  to  the  queen  by  the  king  of  certain  land  for 
term  of  life ;  and  fo  fee  that  the  queen  is  a  perfon  exeinpt,  and 
may  take  of  her  own  baron  by  grant  of  him.  Br.  Patents,  pl« 
55.  cites  7  H.  7.  7p 

s  P   be  ^'  Note  that  it  was  adjudged,  that  a  feme  covert  executrix  may 

caufe'  ihe  it  ^^^  ^  f^^  rf  the  land  to  her  own  baron^  and  this  is  a  good  bar-* 
but  an  in-  gain  ;  and  becaufe  the  feoffees  would  not  make  a  feoffment  ac^ 
othm  "iid'  cordingly,  therefore  they  were  committed  to  the  Fleet.    Br.  Ex- 

theeftate        CCUtOr,  pi.  175.  citeS  lO  H.  7.  20* 
paflei  from 

the  devifor.  Co.  Litt.  187.  b.»*— There  is  a  diverfity  between  a  ndktdpdwer  and  a  power  thatJU^t 
from  an  Inttrtfi,  When  a  bare  power  is  given  to  a  feme  by  will  Co  fell  lands,  though  flue  matry  (he  may. 
fell,  and  may  Jell  the  lands  to  bir  hmjband^  becaufe  it  was  not  created  by  herielf  o«t  of  any  intereft  of 
her  own ;  but  where  a  itxnt^  on  a  fectlement  of  her  own  eftate,  referves  a  power  which  Aowt  from  an 
iotareft,  that  power  ought  to  be  executed  by  the  feme  fole,  and  if  by  the  baron  and  feme^  it  ia  not 
good. .  Chan.  Carel,  18.  Hill.  14.  &  15  Car.  2.     The  MarquK  of  Antrim  V.Duke  of  Buckingham. 

a  Freem.  Rep.  168.  pi.  214.  S.  C.  in  much  the  fame  words. For  Aa  on  the  matt*  ft»- 

minatea  the  party,  and  he  takes  by  the  will  j  per  Winch  J .  a  Brownl.  194. 

If  the  ba-         p«  AStts  fmpUces  a  man  may  do  to  his  wife,  as  to  pay  money 

Sind  w  ^°  ^^^»  ^"^  ^®  '*^*  ^^Z*  ^  B\d^.  29 1,  in  DMkwra/s  caie» 
pay  bit  wifi  cites  27  H.  8.  15. 

motieff  that 

ii  good.    Co.  Litt*  207.  a. 

10.  Debt  upon  an  obligation  indotfed  for  performance  of  coi 
Tenants^  of  wbicb  otie  was^  among  others,  that  tlic  defendant 

fhml4 


{hculd  pay  dnnualiy  7/.  to  J.  his  feme  on  fuch  a  feqfi,  and  iflue 
found  againft  him  ;  .and  it  was  pleaded  in  arreft  of  judgment,  that 
a  man  cannot  pay  to  his  own  feme.  And  per  Fitzherbert  and 
Shelly  J.  clearly,  this  may  be  as  well  as  a  man  may  find  his  feme 
living  and  vefture ;  but  he  cannot  give  or  infeolF  his  ferae.  Bn 
Conditions,  pi.  8.  cites  27  II.  8.  27* 

♦  1 1.  The  hulband  leafes  land  to  A.  for  Vife^  the  remainder  to  his 
own  huife  in  taiL  This  is  not  good,  becaufe  a  gift  immediate  to 
his  own  wife  is  not  good  ;  and  if  he  in  remainder  is  not  capable 
at  tlie  time  of  the  livery,  he  never  ftiall  be.  Br-  Left.  Stat.  Li- 
mit. 78. 

12.  The  hufhand  may  furrendsr  a  copyhold  to  the  ufe  of  his  wife, 
becaufe  it  is  not  done  immediately  to  her,  but  to  the  lord  of  the 
manor  to  her  ufe,  and  by  his  admittance  of  the  feme,  according  td 
the  furrenden  4  Rep.  29.  b.  pi.  18.  Mich.  27  &  28  Eliz.  the  4th 
refolution  in  cafe  of  Bunting  v.  Lepingwell. 

13.  A  feme  covert  cannot  take  any  thing  of  the  gift  of  her  huf  she  cannot 
hand.     Co.  Litt.  3.  a.  at  the  top-  tJa  by  an 

immciiiate 
convtyance  from  her  baron ;  but  it  ought  always  to  foppofe  the  gift  and  demife  to  be  from  the  feoffees* 
Argb  Cro.  E.  72*2.  pi.  52.  Midu  41  ft  41  Elli . 

By  ad  executed,  a  man  cannot  cctntey  to  his  wife-  Arg.  Roll.  Rep.  IS9.— .^a  Vera.  38  j.  Moytc 
V-  Gjriea.  .        .  ' 

By  no  conveyance  at  the  common  law  a  man  could,  during  the  covertUrfc,  either  fn  pofleflipii,  rever- 
fion,  or  remainder,  limit  an  eftate  to  bis  wife ;  but  a  man  may  by  his  deed  twmant  tvkh  etbers  to  ttind 
feifed  to  the  ufe  of  his  wife,  or  make  a  feoffmtnt  «r  other  conveyance  to  the  ufe  of  his  wife  \  And  now  th6 
cftateis  execated  to  fuch  ufes  by  the  ffatuteof  27  H.  8.  for  an  u(b  is  but  a  truft  and  confidence,  which 
by  fuch  a  mean  might  be  limited  by  the  hufband  to  the  wife ;  but  a  man  cannot  covenant  with  hia 
wife  to  ftand  fetied  to  her  ufe,  becanfe  he  cannot  covenant  with  her,  for  xht  reafon  which  LitUetoo 
here  yielded}-     Co.  Litt.  i  is.  a. 

If  a  mah  be  bound  with  a  condition  to  infeofT  hts  wife,  the  condition  il  void,  :tnd  againft  Uw|  be* 
caufe  it  is  agamft  a  maxim  in  law,  and  yet  the  bond  is  good.     Co.  Litt.  206.  b- 

14-  If  a  feme  dijfeybrefs  makes  a  fet^ment  in  fee  to  the  ufe  of  A. 
fot  Irfe^  and  after  of  herfelf  in  tail^  andthG  remainder  to  the  ufe  of 
B.  in  fee^  and  then  takes  hufband  the  dijfcifeey  and  he  releafes  to  her 
all  his  rights  this  fhall  enure  to  B.  and  to  his  own  wife  alfo  ;  for 
by  Littleton's  rule  it  muft  accrue  to  all  in  the  remainder.  Co-Litt^ 
297.  b. 

15.  If  ccfty  que  ufe  had  devifed  that  his  wife  JboM  fell  his  landy  S.  P.- Went, 
and  made  her  executrix,  and  died,  and  (he  took  another  hufband,  °^'  |^!J^J*" 
flic  might  fell  the  land  to  her  ht^and  :  for  fhe  did  it  in  auter  droits  but  fays  he 
and  her  hufband  fhould  be  in  by  the  devifor.     Co.  Litt.  H2.  a.  marvels  at 
« »hc  l«ttom.  tT^at 

injuria.       '      Arg.  Godb.  15.  cites  3  E.  3.  Br.  Devife,  43. 

1 6-  Though  the  laft  will  docs  not  take  cfFea  till  after  his  de-  +  J.^^^;;^ 

ceafc,  yet  if  a  feme  covert  be  feifed  of  lands  in  fee,  fhe  cannot  f  de*  ^^^f^ 

vife  the  £aime  to  her  hufband^  becaufe  at  the  making  her  will  (he  lands  to 

kad  no  power  (being  fub  poteftate  viri)  to  devife  the  fame,  and  the  JjJ^**"!!**"* 

law  intends  it  fliould  be  done  by  coercion  of  her  hufband.     Co.  llJltho^Jt  hii 

Litt.  XI3.b.  confcnt,  if 

thecuftom  of  the  manor  bcfo.     Mo-  iij-  ?'•  »68.  Pafch.  15  Elie.  Anon. 
The  emfiom  of  a  copyhold  manor  was,  that  a  feme  covert  might  give  lands  to  her  hufband     Adjudged 
aa  anrrafeoable  cuftom,  becaufe  it  cannot  have  a  reafonable  commencement;  for  the  wife  being  al- 
ways fQbpotBtlate  viri,  it  diaU  be  intended  that  die  did  it  by  coercioo  of  her  huiband.    Codb.  14]- 


H^i 


iBdtion  anQ  jreme. 


ft.  178.  3}  EIis*  C.  B.  Sktpwith  ▼.  Sheffield. «— And  thoagh  ic  was  urfcd  thit  the  cvftom  nlglit 
W  goody  becjutfe  Ac  might  be  eiumincd  by  the  ftewaH  of  the  court,  as  the  manner  ii  upon  a  fine  to  be 
mit:^immA  ^  thc  Judge*  jtt  the  court  Uid  nothing  to  it.    Ibid.  144. 

1 7.  A  man  cannot  tovmant  'uHth  his  wife«     Co.  Litt.  1 1 2.  a. 

18.  Lejif  is  reftraifiid  from  aliening^  but  only  to  his  nmfey  and  if 
tio  wife,  dxen  to  a  joangei*  brother^  If  leffee  makes  eflate  to  his 
nuift  for  her  life,  and  the  refidue  of  the  term  to  his  brathety  this 
had  beeil  void  as  to  the  wife^  becaufe  he  cannot  make  alienation 
to  his  wife  \  and  this  ought  to  be  conftrued  to  be  done  by  fuch 
alienation  as  he  may  make  to  her,  and  that  muft  be  by  will,  and 
cannot  be  otherwife,  and  good  ptefently  to  the  younger  brother ; 
]|^CokeCh.j4     2BuUt.  2i2«  Midi»  X2  Jac.    Fox  v.  Whitch- 

4^161^  ft9.  19-  By  nvaj  0/  u/t  a  man  mav  convey  to  his  wife,  or  byy?/r- 
b.  BnntiBg   irtndtrhj  cultom,  as  of  copyhold*     Arg«  2  Bulft.  273*  Mich.  12 


<mlL 
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EoU.  Rcf.  138.  Aif *    I        0»  lixu  lis.  a.  S.  P< 

^^Tfefk"  ^^*  •^'  ^^^'  mznizgc, promi/eJ  his  vUi/e  io  pa)  het  loo/*  and 
fo0d  ef«im>  fi**<^c  they  are  fepatased.  The  court  conceived  fuch  promife  to  be 
to  his  wife  utteriy  void  in  law,  and  would  not  relieve  the  plaintiff.  Chan, 
inlaws  tho*    Rep.  ^.  8  Car.  1.  Stoit  V.  Aylotf. 

be  may  to  a        '^  ' 

ftnnger  for  fam    s  Lev.  14$.  Mich.  27  Car.  x.  B.  R.  in  cafe  of  Clerk  t.  NtfttleiUp. 

II.  BL  Ae  plaintifTs  late  hiyband^  pufchafed  a  tuail  in  a  chafe^ 
tmd  took  the  patent  to  him/elf  and  his  wj^,  and  one  B.  for  their  lives^ 
and  the  life  of  the  longefi  liver  of  them.  K.  died,  and  made  the  de^ 
fendant  his  executor  t  the  plaintiff's  bill  was  to  have  the  benefit  of 
this  purchafe,  and  to  have  the  patent  dclivetcd  to  her.  The  de- 
fendant by  anfwer  fet  forth,  that  K.  died  greatly  indebted^  and  had 
not  left  fufftdent  affets  for  payment  thereof.  Per  cur.  it  fhall  be  pie* 
^imed  to  be  intended  as  an  advancement  and  provifion  fof  the 
wife  \  the  wife  cannot  be  a  truftee  for  the  hufband  ;  and  there* 
fore  decreed  that  the  plaintiff  fhould  enjoy  the  patent  during  her 
life,  and  aftet  her  deceafe,  in  Cafe  B«  fhould  furvive  her,  to  be  a 
truft  for  die  executor  of  the  hufband^  and  ajlplied  towards  th6 
payment  of  his  debts.  2  Vem.  67,  68.  pL  62.  Trin#  i688« 
Kingdome  v.  Bridges. 

22.  Wife  cannot  be  examined  as  a  nvitnefs  agaifjfi  her  hu/hanin 

1  Vem.  79.  pi.  74.  Trin.  1688.  Cole  v.  Grey  &  Ux\ 

a  V«ii.38$.       23-  dnt  jointenant  made  a  deed  of  gift  to  his  wife  of  his  moiety 

pi.35».s.c.  to  fever  the  jointure  and  make  a  ptovifion  for  her,  he  bring  takea 

*    lick  on  a  journey.    H  being  void  in  law,  as  being  made  to  her^ 

and  beine  voluntary  and  without  confideration,  equity  would 

not  make  It  good.    Ch.  Free.  124.  pL  108.  Miclu  1700.   Moyfe 

Vf  Gyles. 

24.  She  may  take  by  hie  fifill,  though  fhe  Cannot  take  by  any  con* 

ireyance  at  common  law  *,  for  the  will  not  taking  effe£l,  in  point 

of  transferrcfice  of  an  intereft ;  after  the  huiband's  death,  flie  is 

in  nature  if  a /f anger,  and  To  the  kiQd  will  paf$  toher^  pnTre*- 

A  It  vor 


OSaron  atid  iFeme,  157 

Tor  Qu  J.  XI  Mod.  156.  Hill.  6  Ann.  C  B.  In  cafe  <^  Archer 
V.  Bokenham. 

25.  Mortgagee  maJt  M.  the  wife  of  B.  executrix^  and  refiduary  WiiiH'»1Uf» 
legatee  for  her  fole  and  feparate  ufe ;  J9.  gave  her  n  note  under  his  ^^^X^^^ 
hoftd  that  (he  (hould  have  benefit  of  the  mortage.    The  n^e  gives 

the  wife  good  right  both  to  the  principal  and  to  (he  intereft  due 
on  the  mortgage,  and  is  grounded  on  natural  juftice*  2  Vem.  659. 
pi.  585.  Trin.  lyio,  Harvey  v.  Harvey. 

26.  Baron  on  his  deathbed  delivered  to  his  wife  a  purfe  ^  iqq 
guineas f  and  bid  her  e^ly  it  to  no  other  ufe  but  her  pwn  ;  and  alfo 
drew  a  bill  upon  a  goldfmith  to  pay  too/,  to  bis  wife  to  buy  her  mourn" 
ingi  and  to  maintain  her  till  her  jointure  (hould  become  due,  and 
about  1 7  days  after  died.  The  mafter  of  the  rolls  held  the  gift 
of  the  purfe  to  be  good  as  donatio  caufa  mortis,  ut  res  maeis 
valeat,occ.  becaufe  otherwife  a  man  cannot  give  to  his  oi^nwite; 
and  faid  this  wais  the  nature  of  a  legacy  to  his  wife ;  and  as  to  the 
hUl  drawn  on  the  goldfmith,  he  held  the  fame  good,  and  that  il 

JbouU  operate  as  an  appointment ;  but  that  if  (he  had  received  it  m 
her  hulband's  life,  it  might  be  liable  to  fome  difpute,  but  that  he 
apprehended  it  amounted  to  a  dire&ion  to  his  executors^  that  the  looA 
Joould  be  appropriated  to  his  wifis  ufe ;  and  inclined  to  think  that 
had  (he  received  it  in  his  life-time  (he  fhould  have  kept  it,  and 
being  for  mourning  it  might  operate  iike  a  dsreEtion  given  touching 
his  funera/f  which  ought  to  be  obfi^rvedj  though  not  in  the  will, 
and  thefe  gifts  being  but  fmall  in  comparifon  of  the  perfonal  ef- 
tate,  and  fo  was  only  an  inftance  of  his  care,  he  decreed  accord- 
ingly.   Wms.'s  Rep.  441.  Trin.  1718.  Lawfon  v.  Lawfon. 


CIS*  J 


(O.  a)    Difputes  Inter  fe. 

I.    A  Feme  is  not  a  felon  by  taking  the  goods  of  her  baron,  be*  Hawk  PLQi 
^^  caufe  (he  has  colour.     Br.  Coronci  pi.  141.  (142)  cites  ?3*"P-.33' 
5  H.  7.  18.  ^  S.C. 

2.  A  woman  before  her  marriage  with  the  baron,  had  a  decree  .  chan* 
for  600/.  per  ann.  and  it  was  agreed  before  marriage  between  them  Rep.  89. 
by  parol,  that  J!fe  fhould  have  the  foU  diJ^ofeJ  thereof,  and  accord-  *^  J^ 
ingly  before  marriage,  (he  by  deed  affigned  the  benefit  of  the  de-  ^Jc.  tt* 
cree  to  one  C.  who  after  the  marriage,  together  with  the  wife,  re-  ported  onch 
leafed  it  to  the  defendant,  it  was  had  againft;  but  per  Coventry  Ld.  '^  ^^  ^*^ 
K*  and  2  J.  this  verbal  agreement  was  to  fubvert  both  the  ground  p!!^!Rept 
of  laiTy  and  the  right  veiled  in  the  baron  by  the  inter-marriage,  i46*pi-i9>* 
and  therefore  if  fu^h . agreement  is  not  fettled  by  fome  legal  affur^  c^^ °s.c 
em^e  to  make  it  binding  in  law,  it  is  not  fit  to  maintain  it  in  a  court  reported  * 
of  equity.    N,  Ch,  R.  15.  26  July>  7  Car.  x.  Suffolk  (earl)  v.  with»ery 
CrccuviU.  ^*^^ 

3.  In  a&ion  on  the  ca(e  for  fcandahm  ntfords  brought  againft 
die  defendant,  Ih^  pleaded  in  bar  by  attorney,  tbaf  ante  diem  ff 
md^Utingthe  Ull,  yix.  I  die  JuUi,  12  Car.  a.  ibeplmmif  married 
hr  dieaefeodam  i  and  iipon  demnnrertt)  this  pica, (he ^ad  judg- 
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menti  though  it  was  pleaded  in  bar.  Raym*  39 j^.  Trin.  32  Can  2* 
B.  R.  Walfal  v.  Mary  Allen. 
See  tit.  Ne  ^.  A  motion  was  made  for  ne  exeat  regnum,  the  wife  having 
wuml  pi!^7.  ^^^^  ^^^  ^"  ^^  ecclefiaftical  court  for  alimony,  and  it  was  fuf- 
in  fhe  notp  pe^ed  that  he  would  go  beyond  fea  to  avoid  the  fentence ;  the 
there.  ^yj|.  ^^^  granted  in  aid  to  the  ecclefiaftical  court,  and  alfo  a  Jup^' 

plicavit  de  bono  gejiuy  the  court  being  informed  that  he  ufed  his 
wife  very  ill.  2  Vent.  345.  Trin.  32  Car.  2.  in  Cane.  Sir  Je- 
rome Smithfon's  cafe, 

5.  Though  a  man  cannot  have  a  till  agaiufi  his  wfe  for  dis- 
covery of  his  own  eftate,  yet  where  before  marriage  (he  enters 
into  articles  concerning  her  own  eftate,  ihe  has  made  herfdf  as  a 
feparate  perfon  from  her  huiband ;  and  (be  was  ordered  to  an* 
fwer  in  a  week.  Ch.  Free.  24.  pi.  26.  Pafch,  1691.  Sir  R.  Brooks 
V.  Lady  Brooks. 

6.  A  feme  was  indifled  by  her  hujhand  Ixyt  poifoning  his  cows  with 
'  bruifed  glafs  put  into  their  grains,  and  (he  was  admitted  in  fomu 

pauperis,  though  the  court  faid  that  the  hu(band  could  not  cqnvift 
her.     6  Mod.  88.  Mich.  2  Ann.  B.  R.  Arion, 

But  none  y.  A  feme  covert  may  fue  her  hujhand  by  procbein  amy*     Ch. 

Jiul'n'X'    Prec.27S.  pi.  223.  Hill.  1708.  Kirk  v.  Clark. 

name  of  a  feme  covert  as  her  prochon  amy  without  her  confent,  and  if  fuch  bill  be  brought,  it  will  be 
fiifmifTed  on  ber  affidavit.  Cban«.Prcc.  176.  pU  262.  Mich.  1713.  Andrews  v.  Cradock.— Gilb. 
£qu.  Rep.  36.  S.  C.  in  the  fame  words.  The  cafe  was,  a  bill  was  brought  by  Andrews  m  pro^b^n 
«M«  to  tb$  wi/V  of  the  defendant  Cradock,  againft  her  hofband  and  his  father,  who  was  cxec^tor  •£ 
ner  grandfacher,  in  trail  for  her,  fo  havt  fin  Mtcmint  rj  tbeperjmal  tftcu  of  btr  gratuifftber,  a^^  to 
liave  a  fettievrnt  madi  vf9n  ber  end  tbe  iff'ue  of  tbe  marriage^  &c.  Mr.  \  crnon  for  the  defendant ; 
this  biil hc\D%  brought  tty  tbe  fdtber  of  tbe  wife  againfl  ber  corfcntf  and  d,jr,t'oiued  by  ber  perjcnally  m 
40urt,  ought  to  be  dtfmified  ;  it  is  true,  a  fieme  covert  may  fue  in  this  court  by  prochein  amy  as  a  feme 
fole,  but  no  perfon  can  bring  a  bill  in  this  court  in  the  name  of  a  feme  covert  w'ttb^vt  ber  corfent,  as  it 
snay  be  done  in  the  cafe  of  an  infant.  There  Is  no  inftance  of  a  fuit  in  this  court  by  a  wife  againft 
*  her  hu^and  to  have  a  fettlement  made  by  her  bulband  upon  her  and  her  children,  but  if  a  feme.co- 
Tert  is  intitled  to  a  rruft  either  of  a  real  or  perfonal  efliite,  and  the  huiband  brings  a  bill  in  this  court  to 
Jiave  die  benefit  of  the  truft,  in  fuch  a  cafe  the  court,  before  they  will  give  the  huiband  any  remedy, 
will  take  care  of  a  provifion  for  the  wife  and  children  ;  for  fince  the  huiband  ftands  in  need  of  the  aid 
/of  this  cour?  to' get  in  his  wife's  fortune,  it  is  reafonable  that  the  court  (houid  compel  the  huiband  to 
loake  a  provifion  for  her ;  for  he  that  will  have  equity,  ought  to  do  equity  ;  bot  where  the  huiband 
lias  a  legal  title  and  remedy  to  recover  his  wife*s  portion,  this  court  will  not  take  away  hit  legal  re- 
inedy,  or  hinder  the  huiband  from  fuing  at  law  in  right  of  his  wife  by  an  InjunAion  till  he  make^  a 
proviiion  for  his  wife.  Per  Harcourt  C.  tbe  wife  difowns  tlie  fuit,  and  it  is  not  reafonable  a  third 
perfon  ihould  bring  a  bill  in  her  name  againil  the  huiband  without  her  confent,  and  when  flie  ptrfon- 
fidly  appears  in  eturt^  and  d'f^^ovft  tbe  fuit ;  this  tends  to  the  (owing  diviiion  between  huiband  an4 
wife,  and  breeding  difpntes  and  quarrels  in  families.  This  is  an  app&il  from  a  decree  of  the  mattar 
of  the  rolls,  who  ordered  the  defendants  to  account,  &c.  theicfore  the  decree  mufl  be  reverfed,  ex- 
cept as  to  bringing  the  writings  and  deeds  relating  to  the  wife's  real  eftatc  before  the  maKer,  to  rc« 
main  theic  till  fMUher  order  of  the  court.  MS.  Kcp.  Trin.  1%  Ann.  in  Cane.  Andrews  v.  Cra- 
Aick*al\  ' 

8.  A.  bequeathed  the  reftdue  of  her  perfonal  e/latCj  being  about  the 
value  of  2000I.  in  S.  S.  Jlock,  to  a  feme  covert ^  but  by  her  maiden 
namcy  not  knowing  her  to  be  married^  and  made  her  executrix*  The 
iiuftand  agreed  vi^ith  a  friend  of  the  wife's  to  fettle  it  in  truftces, 
whereof  (he  to  name  one,  and  the  hu(band  the  other,  and  to  go 
to  the  furvivor.  A  transfer  is  made  by  them  accordingly.  A£^ 
terwards  a  variation  Was  propofed  by  the  wife's 'friends,  and  to 
limit  the  ufes,  after  the  deadi  of  the  furvivor,  to  the  iflue  <^  the 
marriage,  and  for  Want  of  iflbe  to  the  adminUlrators  of  the  wife. 
A  declaration  wa$  drawni  but  was  objected  to  by  the  hi^ibuids 

whq 
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who  defired  that  the  truft  might  be  for  them  and  the  furvlvot^ 
and  after  to  the  iifuey  and  then  the  furvivor  to  take  the  whole  ; 
but  before  fuch  declaration  was  executed,  the  liufband  died  in-* 
teftate  without  iflUe.  Ld.  C.  Talbot  taking  notice  of  making  the 
wife  executrix,  and  refiduary  legatee,  by  her  maiden  name,  not 
knowing  her  to  be  married  at  the  time,  thought  it  would  be  hard 
to  fay  this  aoool.  did  abfolutely  veft  in  the  hu(band,  notwith- 
ftandingthe  cafe  3  Lev.  403.  wnichhad  been  cited,  efpecially  as 
by  being  executrix  (lie  is  chargeable  with  debts ;  but,  however, 
as  he  had  it  (ingly  through  his  wife,  and  had  made  no  fettlement 
upon  her,  it  was  reafonable  it  ihould  be  fettled  upon  her ;  that 
the  agreement  was  compleat  on  both  fides,  and  the  fubfequent 
transfer  muft  be  taken  in  purfuance  of  that  agreement,  and  was 
of  opinion,  that  upon  her  furviving*  the  ftock  was  become  her 
fole  and  abfolute  property  j  and  fo  decreed  the  defendants,  the 
trullces,  to  be  truftees  for  the  wife  in  her  own  right.  Cafes  in 
Equ.  in  Ld.  Talbot's  Time,  171.  Hill.  1735.  Fort  v.  Fort  5f 
Biomfield^^ 


(P.  a)  Ads  or  Agreements  of  the  Feme  before 
Marriage  in  Fraud  of  the  Hufband,  or  in  Dero- 
gation of  the  Rights  or  Expedlation  of  the  Baron, 
avoided, 

I.  'T^HE  plaintiff's  nvl/e  before  marriage  conveyed  away  her  eflate  if  a  widow 
'*'    to  the  defendant,  being  her  fon^  and  auer  the  defendant  conveys  her 
conveyed  the  fame  to  his  children,  being  infants,  becaufe  (as  the  v^^^^^  rf- 
eourt  conceived)  it  was  pafled  without  any  confideration  j  it  was  xtttyfuKca 
decreed  for  the  plainti£F  againft  the  defendant  and  the  infants,  in  tofucb  uftt 
32  &  33  Eliz.  lu  B.  fo.  430.  454.  &  484.  Toth.  162.  Povy  v.  J'-^'/f 

Peart.  tefted  by  2 

witnciTes  af^ 
re  I  if  flie 
Fraodulent 
AS  afainft  him }  per  Ld.  C.  K'm^.  Trin.  I7i9*  a  Wms.*8  Rep.   533.  535.  in  ca£;  of  Poulfon  t. 
Weliiogton. 

If  a  woman  privately  before  marriage  gives  a  ^nd  tvitbwt  any  conjtdiration  to  a  tbifd  perfon  for  looof. 
4Dd  marriei  one  who  know«  nothing  of  this  bond,  furely  equity  woold  relieve  agiioft  fuch  bond. 
2  Wmt.^a  Rep.  360.  per  Ld.  C.  Kiag»  who  put  this  cafe.  Trin.  1726.  in  caife  of  Cotton  t. 
King. 

But  where  a  widow  conveyed  lands  in  trufl  for  herfelf  dnrin*  her  widowhood,  and  af^er  in  tmft  for 
hmt  of  her  children,  ami  did  this  in  a  puUic  manner,  and  before  any  treaty  for  0  Jeevni  marriage,  and 
alio  covenanted  to  transfer  xooqI.  S.  S.  ftock,  of  which  Ihe  was  pofTeiTed,  to  the  like  ufes,  itfervin; 
over  and  above  a  handlbme  maintenance  in  lands  jointured  upon  her,  and  in  ready  money,  and  after- 
wards mtrried  one  that  had  no  eftate,  and  would  have  kt  afide  the  conveyance  and  covenant  as  fraudu- 
lent, yet  Ld.  C  King  held  the  Tame  good,  and  not  avoidable  by  him,  and  thjit  the  covenant  to  tranf- 
fer,  though  no  a^ual  afTignmen^  was  ma^e,  (kould  bind  him>  and  difmiiTed  the  bill,  x  Wiiit.*t  Rep* 
606.  Trin.  1732.  King  ▼.  Cotton. 

2.  A  widow  having  an  eftate  devifed  to  her  for  400  years  by 
her  former  huiband,  and  being  about  to  marry  Sir  P.  N.  fhe  made 
0  fcttUfntnt  thereof,  %n  order  to  prevent  fuch  afttr^hufhand  from  hav* 
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wiincues 
ter  marriage  apftotntf  and  fr  want  of  fuch  appointment,  to  ber  ebildren  By  tbe  ^  frfi  marriage  \  if 
afterwarda  marries,  and  tne  fecond  hulband  has  no  notice  of  inch  deed,  it  will  be  void  and  fraodul 
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ing  the  fame^  and  Sir  P«  N*  having  hitimation  (hat  flic  mtCMiod 
to  make  fuch  fetdement,  but  not  knowing  of  its  being  madej^ 
iroke.qf  tie  treaty  ff  marriage ^  which  %vas  qfiervmrds  breugbt  efk 
again  by  fbme  friends  of  the  widoW|  and  Sir  P.  accordingly  mar- 
ned  her  upon  hopes  and  in  confidence  of  having  the  intereft  ih^ 
had  in  the  faid  eftat^  and  without  which  be  would  not  have 
married  her,  the  court  decreed  the  faid  deed  to  be  abfol^tely  fet 
afide,  and  no  ufe  to  be  made  thereof  agaiiift  Sir  P.  N.  or  any 
claiming  under  him.  a  Chan.  Rep.  8i«  24  Car.  2^  Howard  v^ 
Hooicer. 

3.  A  recogmmance  entered  into  by  the  wife  the  day  befhre  niarriage 
wasfetafide,  and  a  perpetual  injundiion  granted,  though  one  wit-* 
nefs  depofed  the  hufband's  content  to  the  drawing  it,but  that  wit^ 
nefs  had  an  affignmcnt  of  it  to  himfelf.  2  Chan.  Rep,  79.  24 
Car,  2.  Ijance  v.  Norman. 

4*  It  was  held  clearly  per  cur.  and  admitted  by  both  parties, 
that  if  a  feme,  wUb  the  privity  of  the  hu/hafid  before  marriage  eon* 
veys  a  term  for  years  in  truft  for  herfelf  that  is  clearly  out  of  the 
hufband's  power,  and  he  can  neither  difpofe  of  nor  releafe  the 
intereft  of  the  wife,  and  if  the  feme  ihould  join  in  the  grant,  it 
would  not  amend  the  cafe.  But  the  court  feemed  to  incline,  that 
{^  a  feme  does  fecretly,  without  the  knowledge  of  her  hufbandy  be- 
fore marriage,  convey  a  term  for  years  in  truft  for  herfelf,  that  this 
ihall  be  in  me  power  of  the  hulband,  fo  as  he  may  either  grant  or 
releafe  the  intereft  of  the  wife.  2  Freem.  Rep.  29.  pi.  2*  Hill, 
•  [  i6l  ]    1677.  in  Draper's  cafe. 

Tern.  18.  5.  M.  a  feme  pojfejfed  of  a  long  term^  being  about  to  marry  A.  who, 

f '  ^di"'  ^^  indebted  to  J.  S.  400/.  by  agreement  ^  A.  and  J.  S.  males  a 
queitioii  ini  ^^fi  ^  J*  ^'  fi^  ^^  years^  to  fecure payment  of  the  400/.  the  lands 
upoa  an  af-  being  reckoned  Sol.  a  year,  and  then  by  indenture  fealed  in  thepre^ 
^iwnent  j^^  of  A.  (the  intended  hufband)  afftgns  the  refidue  of  the  term  m 
luiowkdce  t^^ft  l^  ^^  ^^  ^^^  difpofaly  whether  file  or  covert^  (but  there  were  no 
of  the  in-      other  words  whereby  to  exclude  the  hu/hand)  and  brought  in  moneyi^ 

todf  ^A-"  *^'  *^  ^^  ^^^^  ^^  ^®^''  '^^^^  marriage  other  creditors  of  A. 
gainft  the*  got  judgment  againft  him,  and  on  a  fi.  fa.  the  iheriff  fold  the  re<« 
difpofeiinrere  uduc  of  the  term;  and  on  a  bill  in  chancery  it  was  decreed  fei^ 
ciiif ofED-  *^^ vendees  againft  the  truftces  of  M.  becaufe  the  like  point  hact 
MoicD't  v.'  been  decreed  fo  in  Sir  Edwakd  Turner's  case,  the  lord  chan^ 
Bakring-  cellor  holding  it  not  fit  a  decree  fliould  be  one  way  in  parliament 
SiTtohn  ^^^  another  way  in  chancery,  but  declared  it  againft  his  owni 
Daccomb*!  opinion,  becaufe  widows  in  moft  cafes  cannot  otherwife  pn>< 
CASB,  and  vide  for  themfelves ;  and  the  huiband  in  this  cafe  forfook  hit 
CASB.  It  strife,  and  refufed  reconciliation,  and  allowed  her  nothing,  &c. 
was  admit,    yet  decreed  ut  fupra.     %  Ch4U«  CafeS|  73*  Mich<  33  Car.  2.  Pitt 

ted  on  the      y.  Hunt, 
other  fidci 

th^t  there  had  been  fuch  a  leiolatioDy  bat  faid  *  that  the  law  is  now  changed  by  the  re(bla6on  of  the 
lords  in  Sia  Edwabd  Tvrnxk^s  caik,  which  waa  esadly  the  iane^th  Chiiy  and  was  by  ali  the 
lords  in  pariiamenC  rerolved,  that  the  hu^tand  might  difpofe  of  (ha  tnift  of  (he  term.  The  L4.  Chan-* 
cellor  feemed  to  wonder  at  that  fcfoltttiony  and'  firid  it  could  not  amount  (0  an  a6  of  parliament  to 
change  the  hnr )  and  alche«ih  at  firft  there  po^bly  was  no  great  leaAo  for  tbofc  refolodons,  that  the' 
huibaikd  oooid  not  difpofe  of  e  truft  for  the  fdne  made  without  his  priTi^  beliHt  marriaget  yet  the  law 
heiiig  fo  fettled,  people  made  pfovifiens  for  their  childftn  according  to  what  the  law  was  then  taken  to^ 
^  wd  aowtfabfs  froYifioQi  «<e  dcMvd  by  tbiimnvisislv^siis  £  Uuit  wm  iO**NBi|  impoffiUe  for 
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•  ttinfo  to  profile  Ar  ^It  chtM,  bat  it  (hall  be  fatje£t  to  the  difpofal  of  an  vstrtvagiat  hulband ;  maii 
Ik  iccoaunendtd  tbe  fafing  of  Ch.  B.  Walter,  vis.  It  i«  no  matter  what  the  bw  ia,  fo  ic  be  knovm 
what  it  ia.  Bot at laiihe  fai^  he fluaft  be condudcd  by  the  lord's jadgmaat,  and  fo  he  decreed  it ac* 
coidii^to  Ch.  Baron  Tamer's  cafe,  faying,  that  there  muft  not  be  one  fort  of  ceuity  above  ftaira  ia 
the  houfe  of  Iprds,  and  another  below  ftairs  in  chancery ;  and  he  thought,  that  from  henceforth  it 
wooid  not  ierre  a  turn  to  have  the  huib»nd*8  confent  or  privity  to  an  ailignmenc  of  a  term  in  truft  iopr 
the  feme  before  marriage,  unlefs  he  was  Hkewife  made  a  party  to  the  alignment.*  ■  i  *  Freem.  Rcy* 
78.  pi.  S6«  Hunt  ▼.  Pitt,  5.  C.  and  lord  chancellor  faid,  chat  thii  reverfat  in  the  hoofe  of  lorda  waa 
contxary  to  hit  opinion^  and  finee  the  lords  had  fo  done,  they  had  altered  the  law  in  that  particular,  anA 
therefore  declared  hia  opinion  to  be,  that  the  holband  had  power  over  the  term*  But  if  the  ho&and 
be  made  a  party,  or  docs  make  an  agreement  not  to  difpofe  of  it,  there  it  ihall  not  be  in  his  power  to 
dffK>fe  of  it.  ■  S.  C.  0i  Tamer  dted,  and  faid  that  the  judgment  given  by  the  Ld.  Nottinghaat 

to  the  contrary,  was  faid  by  himiclf  to  have  beeii  on  a  miftake;  ii»r  that  the  wife  having  married  a 
former  huibaxid,  ihe  before  the  aaarriago  made  fucn  agreement,  but  no  foch  provifion  was  made  wbea 
Ae  married  Sir  Edward  Turner,  but  be  thinking  fuch  provifion  had  been  made,  decraad  the  late  void^ 
^Bt  it  was  reverlcd  by  his  own  approbation,  as  itftems^  ia  Dom*  Pnic*  5  Ch«  ^t  %z^»  Palch*  i6$Zm 
in  cafe  of  Sanders  ▼•  Fag^ 

6-  A  woman  before  marriage  agreed  vnth  her  hufband,  that  Jhf 
Jbould  have  power  to  aB  as  a  fenu  file  not'withftandtng  that  mar* 
riage.  The  hujband  died^  and  fie  married  another  hufband  who  was 
fwtfrivj  to  ihe  frttlement  on  the  former  marriage.  It  was  decreed^ 
that  the  fecond  huiband  (hould  not  be  bound  by  that  fettlement 
on  the  former  marriage.  2  Vem.  17,  i8^.  in  pi.  ii.  Hill.  i686* 
cites  it  as  a  cafe  s^ut  4  years  fince  of  Edmonds  v.  Dca« 
ningtpn, 


(Q^a)     What  Agreements,  &c.  arc  extinguifhed  by 

the  Marriage. 

|,  tN  detinue  by  feme  it  is  a  good  flea,  that  after  the  Bailment  fie 
-*'  married  the  bailee  \  for  by  this  the  bailment  is  difcharged  \ 
per  Fineux  Ch.  J.  and  he  ought  to  declare  upon  a  trover.    Br. 
Bairej  pi.  53.  cites  21  ]H«  7-  29. 

2.  A.  makes  an  obligation  to  B.  to  the  ufe  of  C. A.  feals  it.  This  cafe 

A.  B.  and  C.  being,  at  the  time  of  fealing  it,  at  one  place,  A.  puts  V^^^%  that 
the  oUigation  into  the  hands  of  C.  and  fays,  this  will  ferve  ;  this  is  ^ijIJtfon  ia 
figood  delivery;  and  though  C.  afterwards  marries  A.  yet  the  made  to  the 
pbligation  remains,  and  is  neither  extinguilhed  or  fufpended.   Ad-  "^*  ®^  **^- 
judged  and  affirmed  in  epror,    Jenk.  221.  pi.  75.  w^^w*!^'!" 

tbt  tJbltrn^ 
t'wn^  thmt  it  h  to  his  mfe,  his  reJeafe  Ihalt  be  of  no  force  $  for  in  the  principal  cafe  the  marriage  docs  not 
ndnguiih  it  i  bot  if  the  obligation  had  named  cefty  que  ufe,  it  had  been  otherwife.    'Jenk.' 222.  pL 
75*  P*  19a*  ^«   pi*  a6.    Mich,  a   dr  3  £lis.    Parker  v.  Gibfon,   adminiftrator  of 

S.C. 


•  C  1^2  J 

3-  fai  debt  on  a  bond  for  perfbrmaiice  of  covenants  in  an  in^en-*  Debt  upon 

pire  made  by  the  baron  before  marriage,  to  pay  leg(uies  given  by  the  H^"^^*^^'" 

fimf  in  a  wiU  maiie  by  her  before  marriages  thpugh  it  was  objcidied,  whcreasMic 

that  the  marriage  continuing  till  her  death,  the  wilt  and  devife  obligor  had 

was  ¥oid.     But  adjudged  for  the  plaintiff;  for  though  it  was  not  ^^^?^'^* 

a  will  to  aU  intents,  •  yet  it  referred  to  that  which  did  bear  the  walJffeM 

pame  of  a  will,  and  though  it  waa  npt  a  will  in  fa£lo,  it  is  not  of  rercrai 

materiaL  Cro.  E.  27.  pl.p.  Pafch.  26  Eliz.  C.B.  Ei^n  v.  Wood.  g^Jj  *^  ^ 

pkbntQ  maki0wili,  on^i9di^c  if  ftgotia  9ft  mu^yil.  e»d^  iod fapm what  At sp. 


i62  25aton  anH  f erne* 

ftinttdf  IMM  exccedtng  50!.  tbattlieD,  &c.  The  defendant  pleaded,  that  ihe  did  not  make  t  wrU| 
witfreupon  iiTue  was  joined,  and  fcund  that  Jbe  made  m  *wilU  <uid  difpofed  of  legacies  not  .exceeding 
50  U  but  that  ihe  was  ccvcn  at  that  time  ;  adjudged  for  the  pialotifF;  ipr  though  ihcy  being  covert^ 
could  not  make  a  will  by  law»  or  difpofc  of  any  goodk  without  her  hufband^s  confent,^  yet  tbit  was  a 
roiil  within  the  intent  of  the  conMtior.f  and  it  i&  but  her  appointment  which  be  is  bound  to  perform,  and 
judgment  nlii.     Cro.,  C.  ai9.  pi.  ^.  Trio.  7  Car.  B.  K.  Marriot  v.  Kinfman. 

Where  an  agreement  is  between  baron  and  feme  before  marriage,  that  the  wife  may  by  will  difpofe 
•f  pMrt  of  her  e^ate^  or  for  a  tb.ng  which  is  future  to  the  marr'wge,  fuch  an  agreement  is  not  d'ffol'Vi'd 
hy  the  marriage  \  but  where  an  agreement  is  tu  have  execution  durtng  the  coverture,  ^there  the  marriagt 
cxtlAgui(he&  ittch  agteement  j  per  Hale  Cht  B*  Chan.  Cales,  128.  Mich.  12  Car.  2.  in  cafe  of  Prid- 
feoa  V.  PridgieuB. 

Hob.  2 1 6.  ^..  A.  pronijfed 'hi.  a  feme  fole,  that  tfjije  ivould  marry  hhn,  he 
^wdingw!  'Ofouldieave  her  worth  looh  Hobart  Ch.  J.  faid,  that  the  pro- 
— Noy.  *  mifc  is  cxtingtiifticd  by  the  marriage,  but^Wiiich  and  Hutton  J, 
^6.s.c.fays,  ^  contra  ;  for  that  the  law  will  not  work  a  rcleafe  contrary  to  the 
wu^ready  to  "^^^^^  ^^  ^^  parties^  and  that  the  marriage  which  was  the  caufe 
be  given  for  does  not  dcftroy  that  which  itfdf  creates.  Hutt.  17^  18.  Hill, 
the  plaintiff;  icjac.  Smith  V.  Stafford. 

bot  they  ''  "^ 

compounded  id  court««-Browol.  r^i  19.  S.  C.  3  judges  held  for  the  plaintiff,  and  one  for  the  defend- 
ant.-"— Godb*  271.  pi.  379.  S.  C.  lays,  that  Huhaitai.d  WaibuitiUi  were  againil  Winch  and  Hut- 
ton.     '        S.  C.  cited  Cro.  J.  571.  pt.  xi.  by  the  reporter,  and   Htys,  tli^t  three  ju(lice»  held  that 

the  aAion  well  lay,  but  thae  Hobart  held  e  contra. Litt.  Rep.  32.  cites  S.  C.  as  refolved,  that 

the  intermarrUge  was  only  a  fufpenGon  of  the  promifc.  Het.  12.  cites  S.  C.  but  feems  only  a 

Cranilation  of  Litt.  Rep. ^ — S.  C.  cited  by  Glyn  Ch.  J.  2  Sid.  59. Freem.  Rep.  512,  513. 

pi.  687.  Hill.  1699.  B.  R.  in  cafe  of  Gage  v.  Adon,  Holt  Ch.  J.  admitted,  that  in  fuch  cafetiie 
promife  is  notreleafed,  becaufe  it  cannot  pofltbly  happen  during  the  covertuie,  and  this  is  like  a  condi- 
tion precedent,  fo  that  if  a  man  declares  upon  (uch  a  proraife,  he  muft  aver  that  the  huiband  is  dead^ 
and  that  (he  farvived  him,  ^c.  but  it  is  not  fo  in  cafe  of  a  bond  witli  a  condition,  for  there  the  party 
declares  upon  the  bond  only,  withotit  taking  notice  of'the  condition.  Cites  5  Co.  7c.  Hoe*s  cafe.  But 
«  contingency  vhich  may  or  may  not  happen  during  the  time  of  the  marriage,  may  be  releafed  by  the 
huiband  i  as  where  a  term  for  years  i?  devifed  to  A.  for  life,  and  after  his  deceafe  to  the  ufe  of  A.  there 
A«  the  huiband  may  releafc,  becaufe  the  contingency  may  happen  in  the  life-time  of  the  huiband. 
S.  C.  cited  by  Holt  Ch.  J.  Ld.  Raym.  Rep.  511,  512,  523.  and  fays,  that  Noy  in  his  report  of  the 
'cafe  of  Smith  v.  Stafford  reports,  that  it  was  faid  by  Warburton,  that  it  would  be  otherwifein  the  cafe 
of  a  bond,  and  that  the  whole  court  agreed  to  it ;  and  neverthelefsj  tliey  refolved  otherwife  in  cafe  of  m, 
piomife,  which  proves  that  itmuft  neceiTarily  be,  that  they  grounded  themfelves  upon  the  difference  be- 
tween a  bond  aind  a  promife,  or  oiherwife  their  refolution  wiil  be  contradi^ory  j  and  one  mxkCt  confider 
the  whole  cafe',  and  not  difallow  the  diftinftion,  and  agree  to  the  refolucioo,  for  tb^t  would  be  to  agre< 
^  the  ^oo^uiiony  and  deny  the  prequfes. 


5.  A  feme  fole  pojfejjed  of  a  ternty  conveyed  the  fame  over  in  truft 
for  hery  and  covenanted  with  J,  S.  whom  Ihe  did  intend  to  marry^ 
that  he  fhould  not  meddle  with  it,  and  for  that  purpofe  took  a  botid 
of  him.     They  intermarried  \  he  may  intermeddle  with  it,  but 
he  {hall  not  have  it,  and  by  equity  he  cannot  affign  it,  by  reafon 
of  the  covenant  before  marriage.     Mar.  88.  pi.  X41,  Pafch.  17 
Car.  Anon. 
S.  c.  cited        6.  A.  intending  to'marry  fuch  a  woman,  covenanted,  that  iffht 
T^^^^^  ^^uld  marry  hlmy  and  fhould  furvive,  he  would  give  300/.  to  her 
Kaym.  Rep.  next  of  tin,  and  gs^ve  a  bond  to  a  third  perfoii  for  the  perforlnance 
$%*•  of  this  covenant.  In  ddbt  for  this  300I,  it  was  argued,  diat  though 

this  was  a  future  covenant,  which  could  not  be  broken  in  the  life- 
time of  the  parties^  yet  it  might  be  rekafed ;  and  if  fo,  then  the 
marriage  was  a  releafe  in  law,  and  fo  the  debt  eztin£l ;  but  the 
court  inclined  the  judgment  ought  to  be  for  the  plaintiff,  and  ruled 
it  to  be  moved  at  another  time.  2  Sid.  58.  HiU«  i<^57*  S*  R* 
Luprat  V.  Hoblin^ 

7*  A.  bfm 
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7,  A,  before  marriage  with  M.  agrees  with  M.  by  deed  In  3  ^^' ^^ 
writing,  that  (he,  or  fuch  as  (he  fliould  appoint,  fhould  during  the  ji.ch.  R^. 
coverture  receive  and  difpofe  of  the  rents  of  her  jointure,  by  a  17.  s.  c. 
former  hufband,  as  *  (he  pleafed*  Per  cur.  the  aforefaid  ^jgr^^iw^-w/  ^rS**"**^ 
Vfitb  the  feme  berjelf  before  marriage,  was  by  the  marriage  extifi"  \^^  ^  ^n 
gut/bed.    Chan.  Cafes,  ai.  Pafch.  15  Car,  2,  Darcy  v.  Chute  &  before  mar. 
Haughton.  !!!*'ch!'^'^ 

Rep.  91.  S.  C.  cited  2  Wms/s  Rep.  243.  Ar%»    But  the  principal  cafe  there  being,  that  he* 

fore  the  marriage  the  I  cm:  gave  bond  to  her  intended  hvjband  to  ctnevty  htr  lands  to  him  and  his  hfirt^ 
hat  though  the  marriage  took  tfft&  ihe  died  without  iilue,  without  conveying  the  fame ;  and  it  being 
objeded  that  the  bond  "was  fufpended,  and  fo  extinguifhed  by  the  marriage,  Ld.  C.  MacclesHeM  held  it 
nnreafooable  that  the  rntormarriagc,  upon  which  alone  the  bond*is4o  take  cflTeA,  Aould  itfelf  be  a  de- 
ftrudion  of  the  bond  |  and  that  the  foundation  of  that  notion  is,  that  in  law  the  hufl>a{id  and  wifie  be- 
ing one  perfun,  he  cannot  fue  his  wife  on  this  agreement;  whereas  in  equity  it  is  conftant  experience 
that  the  huiband  may  fue  the  wife,  and  the  wife  the  huiband,  and  he  might  fue  her  in  Chi<  cafe  apoB 
this  very  agreement.     2  Wms.*s  Rep.  144.  Mich.  1724.  Cannel  v.  Buckle. 

8.  The  baron  before  marriage  articled  with  the  feme  to  make  a 
fettlement  of  certain  lands ^  before  the  marriage  fhould  he  folemnized: 

but  they  intermarried  before  the  fettlement.  Then  the  baron  died  ^ 
and  on  a  bill  by  the  widow  for  an  execution  of  the  articles,  it  w* 
decreed  agaiiift  the  heir  at  law  of  the  baron ;  though  objefted, 
that  marrying  before  the  execution  of  the  fettlement  was  a  waiver 
of  the  articles,  and  the  benefit  of  them  \  and  ihe  being  the  only 
party  with  whom  they  were  made,  her  marriage  with  the  other 

Sarty  before  performance  was  a  releafe  in  law.  2  Vent.  343, 
lick.  30  Car,  2-  Haymer  v.  Haymer. 
9r  Huiband  covenants  with  his  intended  wife,  that  {he  (hould 
have  power  to  difpofe  of  300/.  of  her  eftate,  notwithftanding  the 
intermarriage.  Whether  this  covenant  is  difcharged  by  the  mar- 
riage .'  The  court  inclined  to  difmifs  the  bill  brought  by  the 
hufband  for  the  money  ;  but  it  was  urged  that  the  wife  confent- 
«d,  and  fo  put  off  for  her  to  come  and  (ignify  her  confcnt  in  court. 
Vern.  408^  pL  383.  Mich.  1686.  Furfor  v.  Penton. 

I  Of  Lands  limited  to  A*  in  trufl  for  a  feme  covert y  and  that  A* 
fliould  receive  die  rent,  and  apply  them  as  the  feme,  whether 
fole  or  covert,  fliould  appoint.  Per  cur.  this  is  'only  a  trufl ^  and 
not  aa  ufc  executed  by  the  ftatute.  Vern.  415.  pi.  393.  Mich. 
1 686,  Nevil  v,  Saunders.. 

1 1.  Settlement  by  the  feme  before  marriage^  for  her  feparate  ufe, 
'Without  theprivitj  of  tpe  baron,  Ld.  Chancellor  decreed,  that  the 
hufljand  fhauld  liave  the  poflcnion  of  the  eftate,  and  that  the 
truftees  fhould  make  a  conveyance  of  the  lands  to  the  fix  clerks, 
that  it  might  be  fubjeft  to  the  order  of  the  court.  2  Vern.  17. 
pL  ii«  HUl,  1 686.  Carljton  and  Lady  Payrill  his  wife  v.  Earl  of 
Dorfett* 

12.  A  feme  fole,  being  executrix  and  refiduary  legatee  of  J.  S.  ch.  Free* 
lends  100/.  to  A.  and  B,  for  which  vflie  takes  a  note  in  her  own  name,  4<-  S.  C« 
ami  a  bond  in  a  truftees  name^  and  afterwards  marries  B.  one  of  the 
obligors.    B,  dies.    On  a  bill  againft  A.  he  infifted,  that  the  mar- 
riage with  B.  was  an  extinguiQiment  of  the  bond,  as  well  as  if  it 

bad  been  made  in  her  own  name  ;  fed  non  allocatiur,     2  Venu 

990.  pi.  280.  fafcL  1693,  Couon  r.  CottOQ« 

13*  Debt 


i65j 


"Baton  ann  stmt. 


Skin.  4c9f  13.  Debt  on  bond  for  performance  of  covenants)  in  certain  ^r- 
Hwd'mz  v!  ^^'''  made  between  the  defendant  and  his  wife  before  marriage'. 
Davit,  S.c.  (tiz.  tiat  tbi  man  Jh&uU  hring  50/.  and  the  woman  25 1.  wio  a 

S?^**"Sf  ^^*  '**'  '*'  ^^''^  ^  *  S^/j^^i  ^«  *^y&  fl«rfy&  difpofedof.)  It 
Smhhv.  ^^^  argued)  that  the  promife  was  fufpended^  and  confequently 
SuffbrJ,  extinguilhed  by  the  marriage.  But  per  Holt  Ch.  J.  though  the 
^^^*Va'  *^'^^^^  *^^  fufpended  by  the  marriage,  yet  it  was  the  intent  of  the 
^effllottCh*  patties  that  the  things  ihould  be  performed,  though  the  articles 
J.  faid,  this  are  gone ;  and  the  bond  is  not  void,  being  made  to  a  3d  perfon. 
5^  ftli  ^^  Eyres  J.  cited  1  Inft.  206.  and  they  faid  the  money  was  to 
VeiA.  409.*  be  brought  in  prefently,  fo  that  though  the  marriage  had  been  a 
Ara.  cites  releafe,  yet  they  ihould  plead  performance  to  that  time.  Judicium 
Sfcafeof'  P'®  quer'nifi.  Comb.  242.  Hill.  5  W.  &  M.  B.R,  Gibbons  v. 
Smith  ▼.      Davics. 

Stafford, 

where,  according  to  the  book,  a  promire  by  the  hulband  to  the  wUe  to  *  leave  her  500].  at  hit  death 
waa  difcharged  by  the  intermarriage ;  but  fays,  note  that  the  cafe  of  Clarke  v.  Thompfon,  Cro.  J. 
571.  ii  dirediiy  contrary,  and  therefore  the  cafe  of  Smith  and  Stafford  is  cited  f  and  3  judges  were  of 
opinion,  chatthe  promife  was  not  difcharged  by  the  intermarriage,  and  only  my  Ld.  Hobart  waa  of  the 
contrary  opin'vcii.     [This  remark  on  the  caieof  Smith  y.  Stafford,  is  in  a  nota  at  the  end  of  the  cafe 

of  Clark  v.  Thomfon,  Cro.  J.  571.  pi.  ii.l %  Sid.  59.  Hill.  1657.  it  was  faid  by  Glyn  Ch. 

J.  that  the  opinion  of  Hobart  in  Smith  and  Staflbrd's  ca(e,  feems  contrary  to  the  judgment  of  the 
lame  cafe,  and  contrary  to  Hetl.  Rep.  zz.  for  in  favour  of  common  affurances  and  continual  prance 
it  would  feem  voiy  dangerout  to  adjudge  this  debt  eztinguiihcd. 

14*  Upon  a  treaty  of  marriage  tlie  man  gave  a  bond  to  the  wo^ 
man  J  conditioned  that  if  he  did  permit  her  to  dtfpofeof  100/.  theti  the 
bond  Jhould  be  void.  Afterwards  the  marriage  took  effe£l,  fo  that 
the  bond  became  void,  yet  this  was  held  to  be  a  good  agreetnent  \  and 
the  court  decreed  that  the  hufband  fhould  give  bond  to  truftees 
with  the  fame  condition.  It  was  held,  that  a  bill  m^y  be  exhi* 
bited  by  her  prochein  amy ;  or  if  truftees  exhibit  a  bill  for  or  on 
her  benalf,  it  is  good  either  way.  2  Freem.  Rep.  205.  pL  279. 
Mich.  1695.  Drake  v.  S torn 

Carth.  511.  ^5*  ^^  h  ^  *^^^  ^^  ^  woman  before  their  intermarriage^  that  in 
iiili.  1 1  w.  cafe  they  intermarried,  and  the  wife  furvived,  and  the  Jiuft)and 
iao'^sc  ^^^^  ^^  loool.  then  to  be  void.  Per  Holt  Ch.  J.  the  bond  is 
adjudged  acl  cxtinguifhed  by  the  marriage.  Per  Gould  and  Turton  J.  it  is 
^rdingiy  by  only  fufpended|  becaufe  it  would  fubvert  the  marriage-agree- 
a  judges,      m^nt,  and  the  rather  becaufe  it  was  not  payable  durincc  the  co- 

contraHoIt;  i     .  •.  j  v  .•  *    '     i»     .t_   ^  •/*.!_         -r 

whereupon  a  verture,  but  it  was  a  debt  on  contingency  \  fo  that  if  the  wi(e 
writ  of  error  dupi  fola  had  releafed  all  demands,  the  debt  had  not  been  ex- 
b!"ca^'^'  tinguifliod,     I  Salk.  325.   HUl.  u  W.3.  B.  R.   Gage  or  Gray 

fcacc.  but      V.  Afton, 
the  plaintiff 

in  error,  perceiving  the  court  inclined  to  ^rm  the  judgment,  did  not  pfocwd.  iiif  Mod.  %%%• 
S.  C.  argued  at  bar  and  at  bench,  and  fays  that  the  cafe  went  afterwards  into  chanceryi  whos  relief  ww 
gijren,  the  bond  being  confidcred  ••  Kinani«fe-agTCeM«Bt.— —  FlMA.  Rep*  $i%*  pi.  687.  S.  C. 
adjomator.— — ^Ibid.  515.  pi.  691.  S.  C.  adjudged  hy  a  judges,  coptra  Holt  Qk.  J.  Li, 

Kaym.  Rep.  515.  S.  C.  vritb  the  argomeAtt  of  the  judges,  apd  ^judged  that  the  boad  w^a  not  et- 
tinguiOied  by  the  sMniagu,  b^y  the  2  jndget  cmim  Halt  Ch.  J.  ■  >>  Vera.  4$Q«  d1.  436,  HUl* 
1704.  Adon  V.  Pierce  9e  Saaby  dral*  S.  C.  and  deaned  the  bond  good  in  jefuUyy  thongh  exdoguiihed 
at  law,  and  that  it  (houkl  bind  the  seal  aflbtf ;  and  decreed  that  die  sedflcm  a  moittage  as  welt  of  copy« 
hold, as  fivehold,  Inctuded  in  the  fame  (iccintty,  f&d  to  hold  oiver.  Chan*  Prec.  ajy.  pL  i99« 

A€tofk  v.  Adboy  S.  C.  dacresd  accofdingly.  ■■  rFatem.  Rep.  51a.  pi.  687.  HtU.  1,6999  B.  R^ 
and  ibid.  515.  pi.  691.  B.  R.  theS«C«  i||^ Mf jbf  GmM  fad Tifftffl  J«  «hat  the  boo4  isaotdiC* 
thargedi  but  HoUCb.  J.  c  coAtra. 
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(R*  a)     Will  made  by  Feme  Covert.    Good  ia 

what  Cafes. 

I.  A  Feme  covert  devifcs  goods  by  her  teftament,  and  the  iaron 
^^  delivers  the  goods  to  the  executors  of  the  wife,  as  was  proved 
by  verdi£k ;  the  court,  upon  this  prefumption,  adjudged  that  the 
baron  gave  precedent  ^ffent  to  the  making  the  will.  Arg,  Mo*  199. 
pi.  341.  cites  5  £•  2. 

2.  Quaere,  if  a  feme  covert  may  devi/e  to  her  onvn  baron  \  for  Afmijtlfed 
it  may  be  by  coercion  of  the  baron.     Br.  Dcvife,  pi.  18.  cites  31  ^f/y"  JP' 

An.   3*  viftd  to  her 

SaroMf  and 
4ic4.     This  deviie  is  Toid^  per  cur.  for  the  law  prefaam  that  diis  de?ife  is  bj  coercioo  of  the  baroiu 
Ibid.  pi.  32.  cites  6  £•  3.  It.  Notingh.  S.  P.  ibid.  pi.  34.  cites  3  £.  3*  It.  Not. 

3.  A  feme  hath  feoffees  to  her  ufe,  and  takes  baron,  and  makes  Br.  Tefta- 
ier  wU  that  the  feoffees  Jhall  infepff  her  baron,  and  dies.  The  baron  ^^tV; 
{hall  not  have  a  fubpoena  againft  the  feofiees ;  for  the  will  of  the 

feme  covert  is  void}  by  all  except  Tremayle.  Br.  Confcience,  &c. 
pL  28.  cites  18 £. 4.  II.  r  1 6<  1 

4*  Marriage  is  a  countermand  oi  a  will  made  by  a  feme  fole.  And.  i8i. 
4  Rep.  60.  Mich.  30  &  31  Eliz.  C.B.  Forfe  v.  Hcmblinff.  pi.  217. 

"^         ^  ^  ^  6  Anon,  but 

S.  C.  adjudged  that  the  will  !s  void.  Goldib.  109.  pi.  16.  Anon,  butfeems  to  be  S.  C.  and 

Anderfon  Ch.  J.  held  the  marrl4ge  to  be  a  countermand ;  but  the  other  3  juftices  contrary,  though  all 
held  the  will  void  \  but  tfie  ochsr  3  thought  that  was  by  reafon  of  the  difability  of  the  teftatrix  at  the 
time  of  her  death,  when  the  will  /hould  take  zfitCt  and  be  confummated. 

A  woman's  marriage  is  alone  a  revocation  of  her  willj  per  Ld.  C.  King.  2  Wms.*s  Rep.  (624.) 
Trin.  1731.  Cotter  v.  Layer. 

Bttt  tbwogh  her  will  is  revoked,  yet  if  her  huibaod,  before  marriage  with  her,  was  bound  or  eeve^ 
msmed  to  perfirm  her  wiV/,  and  after  her  dra^h  he  does  not  perform  it>  by  paying  the  legacies  tbcreih 
le^ueathcd,  nis  bond  or  covenant  itands  good,  and  is  fuable  againft  him*  Went.  Off.  £xecutor,  23. 
cices  it  adjudged  M.  25, 26  £iis.  Wood  s  cafe. 

5*  Feme  by  ailent  of  baron  may  make  teftament,  and  executors  ^o  p^|«f^« 
to  fue  for  chofes  en  ailion,  and  to  poflefs  eoods  and  chattels  which  'f^l^vv 

j%       m       t  •  \  ^        ,  t  .  *  .  ftf^fii  from 

the  had  as  executrix  ;  but  not  to  give  legaaes.     Agreed  per  tot*  herbefire  ^ 
cur.    Mo.  339.  pi.  459*  Mich.  32  &  33  Eiis.  C.  B.   Sir  Moile  f^'^rUge^ 
Fmch  V.  Finch.  Jllf  ^.^ 

m  And.  92.  Sir  M.  Fioche**  cafe,  S.  C.  — — Cro.  C.  10^.  pi.  7.  HiU.  3  Car.  S.  P.  by  three 
jwfttffti  Mod.  211,  212.  pi.  44.  Pafch.  28  Car.  2.  C.  B.  Anoo.  S.  P.  per  cur.  and  fudl 

A  will  by  the  httibaAd*s  aflent  being  properly  a  will  in  law,  ought  to  be  proved  in  the  fpiritual 


6.  Where  the  wife's  making  a  will,  and  confequently  an  ex- 
ecutor, may  be  prejudicial  to  her  hu/band,  and  prevent  him  q(  fome 
benefit  or  advantage,  or  tend  to  his  lofs  or  difadvantage,  it  ifaall 
not  be  available  or  efltftual  without  his  aflent.  Went.  Off.  £x. 
ftoo. 

7.  Debt  upon  bond  conditioned,  that  whereas  the  defendant  was  Itwas  agreed 
about  to  marry  A.  S,  &c.  If  he  Jbould  furwoe  her,  then  if  within  ^^^^^ 
dne  tnontbi  after  h^r  dtcecfi^  hi  Jbwld  pay  to  the  obligee  300/.  to  ^^.^^'/^^ 
*  and 


i65  'Xtaroh  anti  Stmts 

fofi  In  the  and  for  fuch  ufes  as  the /aid  A.  S.  by  any  writing  under  her  hand  and 
XZ'X  S'^^fi^^^^  appoint^  then,  &c.  A.  S.  by  will  in  writing  fealcd,  &c. 
if  it  be  not  appointed  fuch  fums  to  be  paid.  The  defendant  pleaded,  that  the 
particularly  wifc  made  no  appointment,  for  that  fhc  ought'.ta  have  fnadd  a 
thar&e  may  ^^^^  *"  writing,  and  not  a  will,  becaufe  a  will  is  ambulatory  and 
difpofc  by  revocable,  and  is  not  to  have  any  efFe£l  till  after  her  death,  be* 
7f**fi^  *  ^^^^  ^^^  *  ^*^"^^  covert  cannot  make  a  will.  But  the  court  (ab- 
by awriring  ^"^"^^  Jones)  held  the  declaration  good ;  for  though  a  feme  co^ 
in  nature  of  vert  cannot  make  a  will  without  the  alfent  of  her  huiband  after  it 
■  will,  would  jg  made,  yet  that  declaration  in  form  of  a  will  is  good  enough  \ 
difpofition  ^"^  judgment  nifi  for  the  plaintiff.  Cro.  C.  367.  pi.  2.  Mich, 
or  appoint-    I  o  Car.  B.  R.  Tyllcr  v.  Peircc. 

ment. 

a  Vera*  Rep*  330.  pi.  315.  Mic]^.  1695.  in  cafe  of  Sawyer  v.  Bletfoe. 

8.  Bmd  was  given  before  marriage,  that  the  wife  might  dtfpofe 

of  ^ooL     After  marriage  the  wife  confented  to  caned  the  bond 

which  was  exchanged  into  a  no^e,  that  ihe  ihould  difpofe  of  it, 

fo  as  he  might  be  firft  acquainted  with  it.     The  wife  difpofed  of  the 

cool,  without  firft  acquainting  the  hufband;  decreed  againft  the 

hufband  in  favour  of  the  difpolltion.    Chan.  Rep.  118.  X3  Cat.  i^ 

Palmer  v.  Kennel. 

Chan.Carei,       9.  A  feme  covert  living  feparate  from  her  baron,  and  faring 

118.  Mich,  money  out  of  her  alimony,  may  by  will  difpofe  of  things  in  ox 

S.  C.  dted    ^P<>^  ^  ^^nfty  st^^d  that  without  the  affent  of  her  hufband^  there  having 

accordingly,  been  an  agreement  to  that  purpofe;  per  cur.     Chan.  Rep.  125. 

t.!^':^  '5Car.  I.  Gorge  V.  Chancy. 

dedAfcd  to  be  a  juftorder.— Toch.  161.  S.  C.  accordingly,  as  to  dlfpofing  by  wtll,  but  fays  w>* 
thing  of  the  agreement. 

10.  Debt  upon  bond^  that  whereas  the  obligor  being  about  to 
marry  M.  if  he  fhould  permit  her  to  make  a  will  of  her  hu/hanePs 

£  166  3  goods  to  the  value  of  100/.  to  be  paid  within  a  year  after  her  deceafe^ 
then,  &c.  The  defendant  pleaded  that  he  did  permit  her  to 
make  a  will,  &c.  But  the  court  held  the  plea  not  good,  for  he 
ought  to  have  pleaded  that  he  paid  accordingly,  for  otherwife 
he  anfwers  to  one  part  only  of  the  condition ;  for  to  be  paid  and 
to  pay  is  all  one,  otherwife  it  would  be  idle  to  permit  her  to 
maice  a  will,  and  not  to  pay ;  and  judgment  for  the  plaintiff.  Cro. 
Car.  397.  pi.  18.  Mich.  16  Car.  B.  R.  Sherman  v.  Lilly. 

1 1.  An  authority  was  given  to  the  wife  to  devife  joo/.  (he  de» 
vifed  50/.  to  one  and  50/.  to  another^  and  fo  on  :  and  the  court  held 

^  this  a  good  difpofal.  Keb.  348.  in  pi.  31-  Mich.  14  Car.  a.  B*  R. 
Harris  v.  Beffie. 
Hm*1is  &'  ^^'  ®*  hfi^^^"  marriage  with  P.  covenants  with  her  relations  U 
fl9  Car.  I.  ptrmit  her  to  mate  a  will  of  fuch  and  fuch  goods.  She  made  a  will 
€.  B.  Brook  of  thofe  goods,  and  died.  The  will  being  brought  to  the  prero- 
S.  c^'ISSi'  ptiv^  court  to  be  proved ;  the  hufband  fuggefted  foi  a  prohi- 
tbefe  pointi  bition  that  the  teftatrix  was  faemina  viro  co-operta,  and  fo  difabled 
wererefoiycd  to  make  a  will,  and  a  prohibition  was  granted.  Per  North  Ch.  J. 
I V  w'Xre  *^  fpiritual  court  has  the  probate  of  wills,  but  a  feme  corert  can- 
b»aaigree.  not  make  a  will  -,.  if  fhe  give«any  thing  by  her  hulband's  confent» 

the 
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the  property  thereof  paffes  from  him  to  the  legatee,  and  it  is  his  ««»*  *^« 
gift.     If  the  goods  were  given  into  another's  hands  in  truft  for  J^J^fwiA 
the  wife,  yet  her  will  is  but*  a  declaration  of  the  truft,  and  not  a  may  make  a 
wiU  properly  fo  called.     Mod.  211.  pi.  44.   Pafch.    28  Car.  2.  Y"!?''.^' 
C  i5.  Anon.  good  wiU, 

ttiUefs  the  bujhand  Mfafrett ;  and  bis  confent  Jhall  be  implied  fill  tbe  contrary  appear.     And  the  law  it 
the  fame,  though  he  knew  not  when  fhe  made  the  will ;  which  when  made,  it  is  in  thii  cafe,  as  in 
others,  ambubtory  till  the  death  of  the  wife,  and  his  diiTent  thereto ;  but  if  after  her  death  he  doth 
confcat,  he  can  tveetx  after  dtfTent,  for  then  he  might  do  it  backwards  and  forwards  in  infinitum. 
»aly.  If  the  faufband  would  not  have  fuch  will  to  (land,  be  ought  prepntly  after  tbe  Jcatb  cf  bit  wife  m 
Jbew  bis  diJJ'ent,     3diy,  If  the  huibmd  confent  that  liis  wife  fliall  make  a  will,  and  accordingly  flit 
doth  make  fuch  a  will  and  dleth  j  and  if  after  her  death  he  comes  to  the  executor  named  in  the  will, 
and  feems  to  approve  her  choice,  by  faying  that  he  is  glad  that  ihe  had  appointed  fo  worthy  a  perfon, 
and  feemi  to  be  fati%fied  in  tbe  main  witb  tbe  tvill,  and  recommends  a  cnffin-maker  to  the  executor,  and  m 
goi'djmitb  for  making  tbe  rings f  and  a  berald  painter  for  making  tbe  ejcutchcons )  this  is  a  good  ailent,  and 
makes  it  a  good  will,  though  the  huiband,  when  he  fees  and  rcadb  the  will,  (being  thsreat  difplcafed) 
oppofes  the  probate  in  the  fpiritual  court,  by  entering  caveats  and  the  like  ;  and  fuch  difagreemcnt  af- 
ter the  former  aiient  will  not  hart  the  will,  becaufefuch  a0ent  is  good  in  law,  though  he  knew  not  the 
particular  bequeils  in  the  will.     4thly,  When  there  is  an  exprefs  agreement,  on  content  that  a  woman 
may  make  a  will,  a  little  pro^f  %vill  be  Juffcient  to  make  out  tbe  c.niinnjnie  of  tbat  corfent  after  ber 
dtath  ;  and  it  will  be  needful  on  the  other  fide  to  prove  a  difagreement  made  in  a  foleron  manner,  and 
iKofe  things  which  prove  a  difTaii&fadion  on  the  huiband's  part,  may  not  prove  a  difagreement,  becaufe 
the  one  is  to  be  more  formal  than  the  other;  for  if  tbe  huiband  fliouid  fay  that  he  hoped  to  fct  afide 
the  will,  or  by  fuit  or  otherwife  to  bring  thr  executors  to  terms,  this  is  not  a  diflcnt.— 3  Keb.   6'a4. 
pi.  3.  S.  C.  and  it  was  infifted  that  the  hufband  ought  to  have  adminirtration,  becaufe  there  was  a 
furphis  of  things  [or,  befides  things]  in   a^ion,    which  the  plaintitf  the  huiband  claimed  by  the 
will ;  and  per  cur.  the  will  is  voidi  and  the  huiband  bound  only  by  the  articles  to  permit  it  i  and  pro- 
hibition nifi. 

1 3.  Devife  of  a  power  to  a  fmgle  woman  to  grant  an  annuity.  She 
marries.  This  power  remains  in  h^r,  and  is  not  veiled  in  the 
hu(band,  and  her  difpofing  it  by  a  nuncupative  will  is  good.  Fin. 
Rep.  346.  Pafch.  30  Car.  2.  Gibbons  v.  Moulton. 

14.  It  was  declared  by  the  Ld.  Chancellor,  if  the  wife  do  make 
a  willj  and  give  legacies,  &c.  although  the  hufband  did  promife 
her  to  perform  it,  and  gave  her  leave  to  make  it,  nay  although  he 
did  after  the  death  of  the  wife  ajfetit  to  it,  yet  he  is  not  bound  by  it, 
and  the  performance  of  it  in  him  is  only  honorary,  unltfs  the 
hujband  did  agree  before  marriage  that  fhe  Ihould  do  it,  and  then  he 
will  be  bound  by  his  agreement ;  but  all  promifes  after,  nay  if 
the  wife  makes  him  executor,  and  he  proves  the  will,  yet  he  is 
bound  no  farther  than  in  honour,  for  the  will  of  a  wife  is  a  void 
thing,  and  it  is  in  ftri£lnef$  no  will ;  and  if  a  bond  be  ^iven  to 
perform  the  will  of  a  married  woman,  and  (he  makes  a  will,  it  hatK  |^  1(7  1 
the  import  of  a  writing,  and  nothing  elfe.     2  Freem.  Rep.  70.  pi. 

82.  Trill.  1681.  Chifwell  V.  Blackwell. 

15.  A  man  fettles  land  of  61.  per  ann.  to  the  ufe  of  himfelf  for  1  Vera.saS* 
life,  and  then  to  his  wife  for  life,  and  agrees  that  (he  ihall  hold  fl^V^J- 
the  land  until  100/.  fball  be  paid  to  her  executors y  adminiftrators  or  s,<j.  Sa^i^ 
aflignees  \  (he  by  a  writing  purporting  a  will,  difpofes  of  this  v.  Bietfow, 
lool.  and  dies  in  the  life  of  her  nufband.  It  is  a  good  appoint-  ^fj^^^^^^^^Jn, 
mcnt  in  equity;  per  Ld.  K«  North.  Vem.  244*  ph  235.  Trin.  vcysiand  to 
36  Car-  2.  Bietfow  v.  Sawyer.  b.  in  tmft 

*^  '  out  of  the 

rents  and  profits,  to  pay  ^l*  per  a%n.  for  the  feparate  ufe  of  M.  A.*s  wife,  and  to  be  at  ber  difpofjl^ 
then  to  the  n(e  of  A.  for  life,  and  after  his  death  to  the  hrlrs  of  M.  till  the  heirs  or  alTigns  of  A. 
fliould  pay  to  tbe  executors^  adminijlratwsor  affigns  of  M*  lool.  tvitb  in'cr^i,  frjm  tbe  death  of  A,  then 
to  tbe  wife  for  ber  life,  for  her  jointure,  remainder  over.  M«  dic^^  luviug  by  a  will  difpo^  of  thla 
tool,    The  GOurc  thgu^ht  Qic  couU  not  dif^ufeof  it. 

16.  Where 
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S.  p.  iftd  lb  t6»  Where  a  feme  covert  Javex  money  cut  ^  a  Jiparate  nuuntf^ 
^^^J^  nance^  flic  may  difpofe  of  it  as  a  fcm^  fole;  per  La,  K.  Nordi# 
My,  and  die  Vem.  245.  in  cafe  of  Bletfoe  v«  Sawjer^  and  faid  that  there  had 
by  maB%9.  been  feveral  decrees  accordingly* 

MCOt  and  ^  ' 

gpod  bonfewifery  fave!  money  out  of  it»  (be  may  difpofe  of  f«cli  moiiey  (b  fated  by  hte,  or  of  any 
leweity  *c.  bottgbt  wicb  ic,  by  a  wxitinf  ia  nanue  of  a  wili,  if  ibe  4ies  beftic  b^  buiband ;  and  IbaU 
lunre  it  boiclf,  if  ibe  funrivcs  bim  \  and  focb  flaoney,  jewelty  &c.  iball  not  be  liable  to  tbe  baiband*a 
debet}  cited  by  Hutdiioa.  Cban.  Prec.  44*  pi.  44.  Pafeb.  169a.  ia  cafe  of  Herbert  t.  Herbert^ 
as  decreed  in  Sir  Paul  Neal*s  cafe.  Eqa»  Abr.  66.  citei  S.  C.  but  no  book  {  and  fays  tbat  tbd 

wife  was  allowed  what  ibe  bad  faved  out  of  bcr  pia-moM^t  ^|ainll  tbc  dcvilcc  of  tbe  real  fftatri       ■ 
Micb.  1694.  between  MiUa  U  VTikok 

17.  Where  flie  has  power  given  her  by  her  hulband  to  make  a 
wiU,  probate  of  fuch  will  per  teftes  is  ft^jUunt  proofs  without  any 
other  proof}  becaufe  as  to  that  purpofe  thehufband  has  made  her 
a  feme  fole,  and  no  prohibition  will  lie.  Chan.  Prec.  84.  pL  75. 
Mich.  1697.  Balch  ▼.  Wilfon. 

1 8.  Where  a  feme  covert  has  a  power  refenred  to  difpofe  by 
laft  will  or  writing,  and  flie  makes  her  will  and  difpofes,  and  the 
hti/band  fubfcribis  bis  approbation  ;  in  fuch  cafe  the  perfon  to  whom 
flie  gives  is  not  legatee^  but  nominee^  and  if  he  dies  before  the  wife* 
it  b  not  like  a  legacy  which  is  thereby  lapfed\  but  it  is  only  the  ex- 
ecution of  a  truft,  and  the  executors  or  adminiftrators  (hall  take* 
Abr.  £qu.  Cafes,  296.  pi.  2.  Mich.  1700.  Burnett  v.  Hoi* 
grave. 

19.  Feme  covert  by  eonfent  tf  hufband  makes  her  will,  and  att« 
other  feme  covert  executrix.  Her  father  upon  oath  of  her  dying 
a  widow  obtained  adminiftrationi  and  being  cited  below  by  the 
executrix  to  have  the  adminiftration  revoked,  moves  for  a  prohi* 
bition  upon  fuggeftion  that  flie  was  covert  at  the  time  of  death, 
and  has  rule  nifi ;  and  the  matter  being  opened  to  the  court,  they 
difcharged  the  rule.  And  per  Holt,  a  married  woman  cannot 
make  a  will,  even  as  executript^  without  eonfent  of  het  httfl)and* 
12  Mod.  306.  Mich.  iiW.  3.  Richardfon  V.  Seife* 

Tboogb  tn  20.  Feme  by  articles  before  marriage,  referves  power  to  ilfyok 

J^^*^^  of  a  term  by  will  or  othcrwifc.    Two  days  before  marriage  flie 

cannotmake  fKiAes  a  vnll^  and  gives  the  truft  of  the  term  to  B«    She  marries 

a  will,  yet  and  dies.    This  will  is  not  fuch  a  will  of  which  the  court  below 

*^^[^  hath  any  jurifdiAion,  fo  as  to  be  proved  by  executor,  but  it 

iZ^T  amounted  to  an  appointment  in  equity  who  fliould  have  -the  truft 

writing  la  according  to  the  faid  articles  \  and  the  way  here,  had  been  to 

^1^1^^  *  grant  adminiftration  to  whom  flie  had  appointed  the  truft,  and  not 

wdting  wiU  to  proceed  by  way  of  probate*     7  Mod«  147^  HilL  i  Ann.  B.  R^ 

tftfwttMM  Taylor  V.  Raines. 

wiU\  per  ' 

Ld.  Cb.  King*    s  Wins.*!  Rep.  (624)  Trin.  1723.  Cotttr  ? •  Layer* 

[  168  ] 

ttmmtj  21.  Where  a  woman  is  executrix  and  marries f  there  flie  may 

2^*  y^^  make  a  will  with  eonfent  of  her  baron,  and  cannot  without  i  per 
gbodtwbicb  HoltCh.J.  1  SalL3i3.  pi.  20.  Hill,  x  Ann.  B.R. 

Ae  bas  at 

cxtcntor.  Aod  if  Ae  makes  a  will  ofgoodt  VihUhJhi  bat  st  executor ^  mnd  tfiAtt  itbimife  dm4  tohtTf 
tbe  will  if  good  at  to  tbe  firft,  and  ▼old  at  to  tit  Ult,  and  In  fuch  cafe  ber  eiecntar  iball  take  the  firft, 
sad  the  hiiAttd  m  adu^aiftmoc  tbc  laft,  fo  tbat  la  h<k  Uak  fte  did  icftait  wA  iatsftate,  ud  htmnk 
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Wotk  an  executor  and  adraini^hator.  Went.  Ofl".  Ex.  201 T— A  feme  covert  cannot  Hevtfe  wht 
ih:  has  asexecut'ix  wichouc  her  huiband'k  afTcnc  j  and  therefore  a  pronibiticn  was  gran  cd  to  ihe  fpi- 
ritual  couit  to  hinder  their  proving  I'uch  will,     zx  Mod.  221.  pi.  14.  i*afch.  3  Ann*  B.  K. 

22.  If  a  woman, /vj-y/wj^  ^/f^//  due  to  her ^  marries,  (he  may  make  * 
a  will  quoad  thefe,  and  the  ordinary  may  prove  it.  In  otlier 
cafes  fhe  cannot  5  for  it  is  only  a  writing  in  form  of  a  will ;  but  in 
the  principal  cafe,  which  was  a  will  made  in  purfuance  of  a  ponver 
referved  before  marriage  with  the  confent  and  privity  of  the  in- 
tended huiband,  though  he  refufed  to  be  a  witnefs  or  party  to 
the  intended  deed,  it  appearing  that  the  ordinary  had  only  granted 
admin'ijlration  quoad  the  goods  in  this  will,  it  was  allowed  as  rea- 
fonablc.  i  Salk.  313.  pi.  20.  Hill,  i  Ann.  B.  R.  Shardelow  v. 
Naylor. 

23.  If  a  nviil  is  made  by  feme  covert  of  lands  of  inheritance  to 
J.  S.  and  the  baron  diesj  and  then  the  wife  dies,  though  her  inten- 
tion is  plain,  and  though  after  the  ^eceafe  of  the  baron,  when  fhe 
became  fui  juris,  fhe  might  have  devifed  the  lands  to  J.  S.  or  by  a 
republication  have  made  the  former  will  good,  yet  it  is  not  reliev- 
able  in  equity  ;  pcrLd.  K.  Wright.  2  Vern.  475.  pi.  431.  Hill. 
1 704-  in  cafe  of  Clavering  v.  Clavering. 

24.  Where  a  woman  on  marriage  referved  a  power  to  difpofe  of  Chan.  Prec. 
her  perfonal  eftate^  and  rents  and  profits  of  her  real ^  it  was  objefted   a55;pl'*o7» 
Ihe  had  difpofed  of  feveral  mongagcs,  &c,  that  appearing  not  to  ^v  coniVin? 
be  part  of  the  eftate  over  which  ilie  had  referved  a  'power.     Per  of  tbe  man 
Wright  K.  it  appeared  not  that  any  other  eftate  came  afterwards  ^'"^^^  ^*^' 
to  her,  and  therefore  what  fhe  died  pofTcfled  of  is  to  be  taken  to  made*over 
be  the  fcparate  eftate,  or  the  produce  of  it ,-  and  as  ihe  had  power  her  eftate 
over  the  principal,  flie  confequently  had  it  over  the  produce  of  it.   '"J.  *°^ 

2  Vern.  Rep.  535.  pi. 478.  Hill.  17^05.  Gore  v.  Knight.  heather** 

own  difpofal.     In  this  cafe  all  the  produA  or  incieafe  of  it,  or  that  which  comes  in  lieu  of  it,  ihall  be 

«ifo  at  her  difpofal. S.  P.  Fafch.  1719*   Abr«  Iqii.  Cafes,  346.  Gold  r.  Rutland,  and  though 

tnidecs  are  mentioned,  yet  a  difptfit'un  by  Lt  tncn  hands  is  good* 

25-  The  baron,  in  confideration  of  a  bond,  given  by  him  to  ^'^^'  ^^"^ 
truftees  for  the  ufe  of  the  wife,  being  delivered  up  to  him,  and'  ^^q\  jnVo- 
of  her  joining  with  him  in  difpofing  of  a  leafchold  eftate  of  her's,  tidcmvcibii. 
Conveys  a  long  term,  fuppofing  it  to  be  a  fee,  *  to  truftees  for  his 
own  and  his  wife's  life,  and  the  furvivor  of  them,  remainder  to 
ike  heirs  of  the  wife.     She  dies  without  iflue,  and  by  writing  in 
nature  or  a   will  devifed  to  J.  S.  and  his  heirs.     The  huft)and 
claimed  it  as  her  adminiftrator.     J.  S.  toak  out  adminiftration  to 
her,  and  got  a  releafe  from  her  heir  at  law  j  ard  I  d.  Cowper  tak- 
ing all  this  together,  decreed  that  J.  S.  was  well  intitled  to  dif- 
chargc  a  mortgage  then  on  the  premifes,  and  the  devife  good. 
Cb.  Prec.  480.  pL  301.  Hill.  1717-  Marlhall  v.  F;  iink. 

26.  Where  a  power  is  given  to  a  woman,  at  that  time  unmar- 
ried, to  difpofe  by  wil/y  and  fhe  afterwards  marries,  it  was  decreed 
that  the  marriage  is  a  fufpenfion  of  her  powers  but  if  ihc  furvives 
her  hulband,  the  power  revives  j  but  quare  indc ;  for  the  lords 
fent  to  have  the  opinion  of  the  judges  upon  it.  MS.  Tab.  Feb. 
ptb>  1727*  Rich  V*  Beaumond. 

Vol.  IV.  O 
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(S.  a)     Where  they  take  by  Moieties. 

I.  tN  formcdon,  where  ^gjft  in  tail  is  made  to  J.  N.  the  «w 
•*-  niainder  to  the  right  heirs  of  the  baron  and  feme ^  this  remain- 
der  is  in  jointurC)  and  furvivor(hip  (hall  hold  place.  And  ia 
where  a  gift  is  made  to  N.  in  tail,  the  remainder  to  the  right 
heirs  of  P.  and  Q^  who  are  dead  at  the  time  of  the  gift  made, 
there  the  remainder  is  in  jointure^  and  furvivorfliip  (hall  hold 
place;  per  Mowbray.  Br.  JointenantSj  pi.  I2.  cites  3S  £• 
3.  26. 

2.  A  perfonal  duty  being  a  chofe  en  aEliony  (hall  well  lie  in  join-' 
ture  between  a  man  and  his  wife ;  hut  oth^rwife  of  other  per- 
fonal things.  Noy,  149.  in  cafe  of  Norton  v«  Glover,  cites  4 
H.  6.  6.  a*    ^ 

3.  Where  the  baron  and  fenie  purchafts  land,  and  the  baron  a/i- 
ensy  and  dies,  the  feme  may  have  cui  in  vita  and  recover  the 
whole ;  for  there  are  no  moieties  between  the  baron  and  feme 
during  the  coverture,  and  therefore  it  is  not  good  for  any  moiety^ 
but  if  they  purchafe  before  coverture,  and  after  intermarry,  and 
the  baron  aliens  all,  and  dies,  the  feme  (haH  have  cui  in  vita  of 
the  moiety,  and  recover  it,  and  the  alienation  is  good  of  the  other 
moiety.  Note  the  diverfity  5  for  it  appears.  Br.  Cui  in  Vita,  pi. 
8.  cites  19  H.  6.  45. 

4.  Baron  and  feme  purchafed  in  fee^  and  after  they  leafed  for 
years  by  indenture^  and  after  the  baron  releafed  to  the  leffee  and  his 
heirs.  This  is  no  difcontinuance,  and  yet  this  gives  franktene- 
ment  to  the  leflec  during  the  life  of  the  baron ;  by  feveral,  with- 
out doubt.     Br.  Releafe,  pi.  8 1 .  cites  29  H.  8. 

5.  If  the  baron  and  kmc  purchafe  jointly f  and  are  diffeifedy  and 
the  baron  releafesy  and  after  they  are  divorced,  the  feme  fliall  have 
the  moiety^  though  before  the  divorce  there  were  no  moieties  \  for 
the  divorce  converu  it  into  moieties.  Br.  Deraignment,  pL  1 8;» 
cites  32  H.  8. 

A.  gtvei  6.  W.  made  a  feoffment  in  fee,  &c.  to  the  ufe  of  himfelf  for 

lands  to  P,  yf^^  remainder  to  his  fon  and  to  his  ivife  ivho  fhould  be^  and  the  heirs 
wifta^s  he  of  their  2  bodies.  The  fon  married  M.  then  W.  the  father  levied 
ihaji  after  a  fine  to  king  H.  8.  and  bound  himfelf  and  Jiis  heirs  to  warranty^ 
1^\7*  h'- "  *^^  died.  The  fon  was  attainted  of  treafon  and  executed^  leaving 
wtfe.  bI  ifl'^^  xksie^Ti  living.  Then  the  queen  by  letters  patents  granted  the 
ukes  the  land  to  another,  and  afterwards  the  widow  and  her  iiTue  was  re* 
^^^Vifcd*  ft®^^^*  Thequeftion  was,  whether  (he  had  a  right  to  the  whole^ 
in  fee,  for  or  Only  to  one  moiety  ?  D.  122.  a.  b.  pi.  21,  22.  Mich.  2  &  3 
advancement  P.  &  M.  Sir  Tho.  Wyatt's  cafe. 

of  his  fon, 

name,  blood,  and  jv^ftefity,  cvucmnt  to  flanJ  fitfcd  to  the  tife  of  himfelf  for  life,  and  after  to  tbt  ufir 
of  bit  Jifif  atftf  jucb  ivife  as  be  pall  m^trry,  and  the  heir!»  mak  of  bis  body.  A-  dies,  and  tben  Uie 
fon  takes  a  wife  ;  rhe  wife  haa  a  joint  etUte  with  her  baron,  to  them  and  the  heirs  male  of  the  body  of 
the  biron,  Jcnk.  3jK.  pi.  52.  Trln.  3  Jac.  in  the  court  of  wards. —i  Rep.  lOi.  a.  Arg.  S.  P^ 
fays  it  was  fo  h^>d  in  Ld.Faw'et^S'care^  17  EUs.  D.  340.  ■■  D.  3^9.  b«  340.  &c.  pi.  4S,  49^ 
^.  the  judges  differed  in  opinion,  and  afterwards  the  parties  accorded  berwenn  themfelve»,  andjudg. 
mrnt  was  given  by  defiult.  «  >  '2  Le.  17.  pi.  25.  Bient's  cafe^  S.  C«  argued  by  the  judges.     The 

t'  caie 
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*  tall  WMy  Jhjfmeut  ij  the, btrvn  to  the  ufe  of  t'mfelf  andwfe  fcr  /^ ;  if  he  CmrAru  hit  wife,  then  to 
the  ufe  of  ttmjtlf  and.  luck  ^uoman  as  bt  fixtuld  after  marry  for  btr  jomturt^  remainder  in  fee  to  a  Aran* 
^tt*  Per  Harper  J.  the  limitation  of  the  ufe  cannot  be  purfucd  precifcJy,  according  to  the  words^and 
tiicrefere  the  wvrds  ikill  be  c^n/iruedt  after  the  deceafe  of  the  firft  wife  unto  the  ufe  of  the  huiband  until 
he  naarriesy  and  afterwards  to  the  ufe  of  him  and  his  fecond  wife,  in  which  cafe  they  ihall  take  jointly. 
■  S.  .C.  cited  a  And.  198.  Arg.— ^Mo.  377.  Arg.  cites  D.  340*  S.  C.  fays  it  was  admitted 

by  all  the  jufticet  of  C.  B.  tlut  the  eitate  was  good  enough. 

in  the  cafe  of  an  uf$  die  bufband  takes  all  in  the  mean  time,  and  when  he  marries  the  wife  takes  it 
by  force  of  the  feoflfmenty  and  the  limiution  of  the  ufe  jointly  with  him  j  for  there  is  not  aryfraSion^ 
*ml  fexftral  vefling  iy  parcels.     See  13  Rep.  59.  in  Sammes^s  cafe. 

A  fine  was  levied  to  the  ufe  of  himfeif  and  fuch  wife  as  he  Ihali  after  marry  for  their  lives  $  and  af- 
ter to  the  ufe  of  J.  hit  daughter,  and  the  hei^s  of  her  body ;  and  after  he  married  A.  M.  and  died  { 
and  Wray,  Mead,  Onflow,  snd  Plowden  were  of  opinion,  that  a  good  ufe  for  lift  was  fettled  in  A» 
M.  *  jointenant  with  her  huiband,  becaufe  though  the  ufe  did  not  fettle  in  her  compleatly  till  the  mar« 
riage^  yet  it  ihaU  relate,  as  to  its  commencement,  to  the  firft  fine  executed.  And  afterwards  the  par- 
ties,  not  iatitfied  with  this  opinion,  fued  in  C.  B«  where  the  cafe  was  adjudged  with  this  refolution^ 
as  appears  in  writ  of  entry  there  brought,  by  the  next  in  remainder  againft  the  faid  A*  M«  Mich. 
13  ic  i4£lja.  Arg.  Mo.  517.  cites  at  as  Mutton*a  cafe.  See  tit.  Ufes  (L)  pi.  x,  ia  ihs 

Botes. 

7.  Copyhold  land  was  furrcndcred  to  the  ufe  of  the  nvtfe  for  Itfe^ 
remainder  to  the  ufe  of  the  right  heirs  of  the  hujhand  and  wife,  1  he 
hufband  entered  in  the  right  of  the  wife.  The  remainder  is  ex- 
ecuted for  a  moiety  prefcntly  in  the  wife,  and  the  hufband  of  that 
was  feifed  in  the  right  of  the  wife,  and  the  tuife  dying  frftf  her 
heir  (houid  have  it ;  but  if  the  hufband  had  died  firfl,  his  heir 

Jhould  have  one  moiety.     3  Le.  4.  pi.  lo.  Mich.  4  &5  P.  &M.  in 
C.  B.  Anon. 

8.  Gift  to  A.  and  M,  and  to  the  heirs  of  the  body  of  the  faid  A. 
begotten  of  the  faid  M.  remainder  to  a  flranger  in  tail,  remainder 
over,  in  tee.  A.  after  marries  with  M.  they  take  by  moieties.  Mo. 
95.  pi.  235.  Pafch.  iiEliz.  Brabroke's  cafe. 

9.  Land  is  given  to  baron  and  feme  in  fecial  tail  during  the  co^ 
verture.  Afterwards  the  baron  is  attainted  of  treafon,  and  dies. 
The  wife  continues  in  as  tenant  in  tail  5  the  iflue  is  reftored  by- 
parliament,  and  made  inheritable  to  his  father,  faving  to  the  king 
all  advantages  devolved  to  him  by  the  attainder  of  his. father. 
The  wife  dies.  Walmflcy  ferj.  conceived  that  the  iffuc  was  inhe- 
ritable ;  for  the  attainder  which  difturbed  the  inheritance  is  re- 
moved, and  the  blood  reftored^  and  nothing  can  accrue  to  the  king ; 
for  the  father  had  not  any  eftate  forfeitable ;  but  all  the  eftatefur^ 
vived  to  the  tuife,  not  impeachable  by  the  faid  attainder;  and 
when  the  wife  dies,  then  is  the  ifTue  capable  to  inherit  the  eftate 
tail.  Windham  and  Rhodes  J.  prima  facie,  thought  the  con- 
trary ;  yet  they  agreed  that  if  the  wife  had  fuffered  a  common  r/- 
covery^  the  fame  had  bound  the  king.  Le.  157.  pi.  221.  Mich» 
3 1  Eliz.  C.  B.  Anon. 

I  o.  William  Ocle  and  Joan  his  wife  purchafed  lands  to  them  and 
their  heirs.  After  William  Ocle  was  attainted  of  high  treafon  for 
the  murder  of  the  king's  father  E.  2.  and  was  executed.  Joan 
hi  5  wife  furvivcd  hitn.  E.  3.  granted  the  lands  to  cStephcn  dc 
Eiucrly  and  his  heirs.  John  Hawkins,  the  heir  of  the  faid  Joan, 
in  a  petition  to  the  king,  difclofed  this  whole  matter  ;  and  upon 
ft  fci.  fa.  againft  the  patentee,  has  judgment  to  recover  the  lands  i 
but  if  an  eftate  be  made  to  a  man  and  a  woman,  and  their  heirs 

,Q  I  •  before 
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before  marriage,  :ind  after  tKey  marry,  tlie  hufband  and  wife  have 

moieties  between  them.  Co.  Litt.  187.  b. 
p.  149.  b.  1 1 .  If  a  feoffment  had  been  made  before  ^']  H.%.of  ufesy  to  fh<r 
\  *&  '4  p!'&  ^^^  ^^  ^  vti-dsi  and  a  woman  and  their  heirs,  and  they  intermarry^ 
M.  Bedel  and  then  the  ilatute  is  made  \  if  the  hufband  aliens,  it  is  good  for 
^  Holftock.  a  moiety,  for  the  ftatute  executes  the  pofTefTion  according  to  fuch 
theyhad"tny  quality,  manner,  form  and  condition,  as  they  had  in  the  ufe,  fo  as 
^^,  fuch  though  it  vcfts  during  the  coverture,  yet  the  a£b  of  parliament  cx- 
imie  flivuli  ceutes  feveral  moieties  in  them,  feeing  they  have  fcveral  moieties 
nlnl/t'bc  in  ^he  ufe.     Co.  Litt.  1 8 7.  b. 

^Me,  Goldfb.  148.  pi.  72.  HIU.  43  £Us.  S.  P.  held  accordingly;  per  tot.  air.  without  tr- 

gument.— 'Mo.  92.  pi.  228.  Trin.  10  Elis.  Symonds's  cifc,  S.  P.  held  accordingly  by  Welcbf 
Brown  &  Dyer,  but  Wefton  and  Bcndlows  e  contra  }  but  all  agreed  that  ieveral  moieties  migEt  be  of 

«llate  tail,  as  well  as  of  fee  Ample  between  baron  and  feme. S.  P.   adjudged  by  the  advice  of 

Wray  &  Anderfon  Ch.  J.  in  the  court  of  wards,  that  (he  hufband  and  wife  tooic  by  moieties.  Mo. 
7151  7x6.  pi.  xooo.  Alich.  32  &  33  £liz.     The  Queen  v.  Savage.  * 

Tht,  confirm  12.  If  I  leafc  land  to  a  feme  file  for  term  of  years  'tvho  tales 
thirMfc  to  ^^^o^h  and  afterwards  I  confirm  the  efiate  of  the  baron  and  his  wife, 
thehuibind  to  have  and  to  hold  the  land  for  term  of  their  two  lives,  they  have 
and  wife  for  JQjnt  ♦  eftatc  in  the  freehold  of  the  land,  bccaufe  the  wife  had  not 
niakei  them  fi"anktcnement  before.     Co.  ^itt.  f.  526. 

jointenants  for  life ;  becaufe  a  chattel  of  a  feme  covert  may  be  drowned,  and  {o  note  a  dtverfity  between 
a  Uafe  for  hft^  and  a  Icafe  for  years  made  to  a  feme  covert ;  for  her  eilaie  of  freehold  cannot  be  altered' 
by  the  connrmation  made  to  the  hulband  and  her,  as  the  term  for  years  may,  whereof  her  hn&and  may 
make  difpofition  Sit  his  pleafure.     Co.  Litt.  300.  t. 

PI.  c.  483*  I  J,  If  a  feoffment  be  made  to  a  man  and  a  woman,  and  their 
\c  i%\y\€?  ^'^^^^  with  warranty, and  they  intermarry,  and  after  are  impleaded, 
in  cafe  of  and  vouch,  and  recover  in  value^  moieties  fliall  not  be  between 
Jj-*^hii*  ^'  them ;  for  though  they  were  fole  when  the  warranty  was  made, 
s/p.^'in  to-  y^t  at'the  time  when  they  recovered  and  had  execution  they  were 
tidem verbis,  hufband  and  wife,  in  which  time  they  cannot  take  by  moieties. 
<-.D.  149.    Co.  Litt.  187.  b. 

b.  pi.  82*  ' 

Trin.  3  &  4  P.  &  M.  Bedyl  v.  Holftock. 

•  • 

14.  If  aneftate  be  made  to  a  villein  and  his  wife  being  free y  and 
to  their  heiirs,  albeit  they  have  fcveral  capacities,  viz.  the  villein 
to  purchafe  for  the  benefit  of  the  lord,  and  the  wife  for  her  own ; 
yet  if  the  lord  of  the  villein  enter,  and  the  wife  furvives  her  huf- 
.band,  fhe  ihall  enjoy  the  whole  lapd,  becaufe  there  are  no  moi- 
eties between  them*     Co.  Litt.  187.  b. 
Andthej  do        15,  Leafe  for  life  to  feme  file,  who  Uakcs  hufband,  lej/ir  confirms 
not  hold '      ffjg  £^tf/^  of  baron  and  feme^  to  have  and  to  hold  for  term  of  their 
t^  reafons.  livcs ;  in  thi)  cafe  the  baron  does  not  hold  jointly  with  his  wife, 
jft,  The      but  holds  in  right  of  his  wife  for  term  of  her  life ;  but  this  fhall 
Jg[*^^      enure  to  the  baron  for  term  of  his  life  if  he  furvives  the  wife. 

for  her  life,      Co.  Litt.  f.  525. 

•Hants  mup<m*  in  by  onf  title \  but  in  this  cafe,  If  the  confirmathn  had  been  made  to  the  hujbani  and 
wfe,  toianewxd  to  hold  the  land  to  them  two,  and  to  their  heirs,  they  had  been  jointenants  to  the  fc« 
fimple,  and  the  hulband  feifed  in  the  right  of  his  wife  for  her  Ufe  j  for  tht  hulband  and  wife  cannot 
ukc  by  moktici  dsri;^  the  coTcrCure*    Co.  hitU  299.  a.  b. 

16.  If 
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16.  If  a  rc\'crfion  bt  granted  to  a  man  and  a  woman,  they  are  P*:  C.  4«s, 
to  have  moieties  in  Uw,  but  if  they  intermarry ^  and  then  attorn-^  i8  Eli*!  m 
tntnt'u  hadi  they  have  no  moieties  (and  yet  by  the  purport  of  the  cafe  of  Ni- 
zrant  they  are  to  have  moieties),  becaufe  it  is  bv  aif  in  law.     Go.  <^^o*^*  ▼• 

f^^^  '  ''  •  Nichols, 

Litt.3io.a.  s.p.ac. 

cordingy  j  for  chough  they  were  fole  when  the  grant  was  made,  yet  when  the  reverfion  fettled  in  them 
they  were  i»ron  and  ien^e,  between  whom  there  aie  no  moieiies,  and  fo  the  ti|ne  in  which  the  thing 
^tikSf  ought  to  be  refpedtca. 

17.  If  a  gift  be  made  to  a  man  and  a  woman  not  married^  though 
with  an  intention  of  their  intermarriage,  and  afterwards  they  in- 
termarry, yet  they  take  by  divided  moieties.  Noy,  1^2.  "^ard  v. 
Mathew, And  cites  it  adjudged  in  one  Edmunds's  cafe. 

1 8.  Articles  before  marriage  to  fettle  a  term  to  himfelf  for  life, 
to  his  fon  for  life,  to  the  ufe  of  the  woman  the  fon  was  about  to 
marry,  and  after  their  deceafe  to  the  ufe  of  the  iflue  of  their  twp 
bodies  to  be  begotten  according  to  the  defcent  of  lands  fo  intailed. 
After  marriage  the  leafe  was  affigned  to  thofe  ufes.  The  reporter 
lays,  the  articles  being  before  marriage,  the  fon  and  his  wife  took 
by  divided  moieties.  Chan.  Cafe^,  266.  Mich«  27  Car.  2.  in  cafe 
of  Bullock  V.  Knight. 

19.  Baron  purchafed  a  copyhold^  and  takes  furrender  to  himfelf y  his  Chan.  Prec. 
wife  and  his  daughter  and  their  heirs ;  per  lord  commiflioners,  ba-  '•  P^«  »• 
ron  and  feme  take  one  moiety  by  entierties,  fo  as  the  baron  can-  Q^tedA^ 
not  alien  fo  as  to  bind  the  feme, and  the  other  moiety  is  well  veiled  cordingly. 
in  the  daughter ;  per  commiffioners.     2  Vcrn.  Rep.  1 20.  pi.  1 20p 

Hill.  ^690.  Back  v.  Andrews* 

(T.  a)     Take.     In  what  Cafes  Feme  may  take  by    [172] 

Grant  to  herfelf. 

1.  f\Bligation  made  to  a  feme  covert  is  good.     Br.  Obligation,  pi.  Br.  Tefta- 
^^  26-  cites  4  H,  6.  21,  "<^^  P**  9* 

— S.  p.  Br.  Nonability,  pi.  2.  cites  3  H.  (•  23.— A  mannvat  hound  to  baron  and  feme ,  and  H 
wa^e  the  feme  Ih  executrix  and  diedf  and  Jbi  brought  deU  upon  the  obiieation  at  executrix  of  the  baron, 
and  well,  per  Cokaine  J.  for  Hic  may  waive  ii  by  the  coverture,  tffi</  refuje  the  Jurvivorjhip  \  but  Wcf« 
confer),  contra.     Br.  Waiver de  Chofes,  pi.  13.  cites  4  H.  6.  5. 

a.  Trefpafs  upon  the  ilatute  of  5  R*  2.  ubi  ingrefTus  non 
datur  per  legem.  The  defendant  pleaded  gift  in  tail^  the  remainder 
to  a  feme  co^^rt^  to  which  A.  B*  hufband  of  the  faid  feme  agreed f 
and  fo  concludes  her  baron  and  gave  colour.  Quasre  if  the  agree- 
ment be  necefTary  i  for  it  feems  that  it  is  in  the  feme  till  the  baron 
difagrees.     Br.  Agreement,  pi.  i.  cites  3  H.  7.  9. 

3.,  *  Feoffment  made  to  feme  covert^  or  gift  of  goods  to  her^  &c.  •Br.A^io* 
is  good  if  the  baron  agrees,  or  if  he  does  not  dtfagree.     Br.  Cover-*  p"  J*^  ^^1 
lure,  pi.  3.  cites  27  H.  8.  24.  S.'ci 

03 


ifi  ^aron  anli  Stmt. 


(U.  a)     Inter  fc.     Mif-ufagc. 

1.      ATtempt  to  cut  the  hujband*s  throaty  is  a  caufc  for  which  the 
-^  hufband  may  be  divorced  s  per  curiam.     Lane^  98.  HiD. 

8  Jac«  in  the  exchequeri  in  cafe  of  Scot  v.  Hclyer. 
Codb.  »i^       2,  The  wife  of  Sir  ."^Thomas  Scymor  libelled  for  alimony^  bc- 
accwdin  K  ^^^^^  ^^^  baron  beat  her  fo  that  (he  could  not  cohabit  with  him  ; 

the  court  denied  a  prohibition,  but  if  ihe  had  cohabited,  {he 

could  not  have  fued  for  alimony.     Mo.  874.  pi.  12 19.  Hill.  11 

Jac.  Sir  Thomas  Scymor's  cafe. 
Godb.  215.       3.  A  wife  may  have  the  peace  againft  the  baron  for  unreafon* 
PI.307.S.C.  atie  corrcftion.    Mo.  874.  pi.  1219.  Hill,  iijac.  in  Sir  Thomas 

&  S.  P.  and   -  ,        -  i-*    tr  if  j 

citciF.  N.    Scymor  scale. 

B.  So.  (F) 

— Litt.  Rep.  iSg*  Arg.  Mich.  4  C«r.  in  Stanlie*t  cafe,  in  C.  B«  the  9.  P.-.— The  court  facing 
informed  of  bit  ill  «fage  of  hit  wife,  •  fupplicavit  de  bono  geftu  was  granted.  %  Vent.  345.  Trin. 
32  Car*  2.  in  chancery,  Sir  Jerooi  Smichfon's  cafe. 

4.  Debt  on  bond  by  A.  againft  the  baron.  The  condition 
was,  that  he  (hould  mt  fell  his  wife*s  apparel^  it  is  good)  as  if  ba« 
ton  be  botiftd  to  a  Jiranger  to  pay  lol.  per  ann.  to  his  wifcj  it  is 
good;  per  Coke.  Roll.  Rep.  33.  pi.  43.  Hill.  13  Jac.  B.  R, 
Smith  V.  Watfon. 

.5.  Taking  away  the  nuiffs  apparely  and  other  of  her  neceffariesy  is 

good  ground  for  her  to  fue  a  divorce  caufa  (avitix.     Sid.  1 1 8. 

Pafch.  15  Car.  in  cafe  of  Manby  v.  Scott. 

3  Keb.43).       6.  Baron  for  iH  ufiige  was  bound  by  the  court  to  his  good  beba^ 

pi.  37.  Ld.   ^;^^^^^     2  Lev.  128.  Hill-  26  &  27  Car.  2.  B.  R.    The  King  v, 

Leigh  scale,     1      »  j    t 

s.  c.  ac-     the  Lid.  LiCe. 

cordingly. 

And  by  I^ale  Ch.*  J.  the  fahra  moderata  caftigatiooe  la  thq  Regifter,  it  not  meant  of  beating,  but  only 
of  admunttion,  and  confinement  to  the  houfe  in  cafe  of  her  extraragance,  which  the  court  agreed.  <—^i 
3  Salk.   139*  pi' 4*  S*  C.  •— ^-— Freem.  Rep.  376.  pi.  488.  S.  C.  Ii    Mod.  109.  p!.  2. 

Pafch.  6  Ann.  B.  R.  The  Queen  ▼.  Ld.  Geo.  Howard.— —~- But  the  court  cannot r<wov«  her  from 
the  baron.     2  L«v.  128.  Hill.  26  tc  17  Car.  %z  6.  R.  The  King  v.  Ld.  Lee. 

C  ^  73  ]        7*  In  a  bill  to  eftablifh  an  agreement  for  a  feparate  maintenance 

for  the  defendant's  wife,  the  plaintifF/nr^^^  a  difcovery  of  feveral 

unkindnefles  and  hardihips  to  the  wife,  to  make  her  recede  from  th^ 

agreemetft.    The  defendant  demurred^  as  a  matter  not  properly 

examinable  or  relievable  in  this  court.  Vern.  204.  pi.  200.  Miclu 

1683*  Hinks  V.  Nelthorp. 

Chan.Prec.       g^  gy  articles  before  marriage  6000 L  part  of  the  wife's  por- 

i,d?Rock-*  ^ioft,  is  paid,  and  a  fettlement  made  of  1000 1.  per  ann.  and 

ingham  and    6000I.  ri/idue  of  the  portiofiy  to  he  vefted  in  landy  and  fettled  to  ba«^ 

}A*y  Oxen-  jQn  for  life,  to  the  feme  for  life,  remainder  as  a  provifioii  for 

j' mes  Oi-    younger  children.     The  hufband,  by  cruel  ufagey  having  forced 

erden,s.  c.  thc  fcmc  to  feparate  from  him,  the  court  decreed  the  6000I.  to  be 

corffnVfl.  put  out  at  inttreft,  and  be  paid  to  thc  feme  {ox  hex  feparate  main^ 

r;ub."Eqa.    tenancc  till  a  Cohabitation.     2  Vern.  493.  pi.  144.  Fafcb.  1705^ 

Rrp<  I.  I^ady 
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Lady  Ozenden,  per  prochein  amy,  v.  Sir  James  Oxenden  &  al'.  Pi«fch.i7o6. 
Ete  contra.  ruJy'L 

a  decree  for  300 1,  a  year  out  of  a  truft  eftatc,  which  the  court  laid  hold  of  as  being  under  a  truil,  and 
ia  their  poflieflion  \  but  that  the  Ld.  Keeper  doubted  what  to  have  done,  had  there  been  no  fuch  truft 
eftate  to  have  laid  hold  of,  and  faid  he  would  give  no  opinion,  it  not  being  the  cafe  in  queilion.  > 
MS*  Rep.  $•  C.  in  totidem  verbis  with  Giib.  £qu.  Rep. 

9.  Feme  heing  parted  from  her  hulband,  by  reafon  of  cntelty, 
becomes  intitled  to  3000/.  as  her  fliare  of  her  mother's  perfonal 
eflate,  \trho  died  inteftate.  Harcourt  Ld.  K.  decreed  the  inte- 
reft  to  the  feme  for  her  feparate  ufe  for  her  life,  and  after  to  the 
hufband,  if  he  furvived,  for  his  life ;  and  if  any  iflue,  then  the 
principal  to  the  iflue ;  but  if  no  iflue,  then  to  the  furvivor  of 
the  hufband  and  wife.  Memorandum;  the  baron  had  given  a 
note  to  the  feme i  that  if  he  (hould  again  ufe  her  ill,  Ihe  ihould 
have  her  ftiare  of  her  mother's  eftate  to  her  own  ufe.  2  Vern» 
671.  pi.  598.  Pafch.  171 1.  Nichols  &  Danvers  v.  Danvers. 

10.  Baron  proves  drtmken,  abufive,  wafteful^  and  cruel  to  his 
feme.     The  <pourt  decreed  the  intereft  of  a  bond  of  500I.  given 

to  truftees  for  the  feme's  portion,  to  be  paid  to  the  feme  for  her  ^ 

feparate  maintenance.     aVern.  752.  pi.  657.  Mich,  1 717.    Wil- 
liams V.  Callow. 

11.  As  to  the  coercive  power  which  the  hufband  has  ^v^r /yj^  CokeCh.J. 
tvife^  it  is  not  a  power  to  confine  her  *,  for  by  the  law  of  England  thought  the 
Ihe  is  intitled  to  all  reafonable  liberty,  if  her  behaviour  is  not  very  ^^^^^ 
bad.     8  Mod,  22.  Mich,  7  Geo.  i.  Lyf1;pr's  cafe.  gWccoi^ 

redlion  to 
the  wife  \  but  Nicholt  and  Warbartoa  J.  held  the  contrary.    Godb.  115*  In  Sir  Thomas  Seymour's 
cafe. 

She  cannot  either  by  herfelf  or  her  prochtin  amy  bring  a  bomltre  repUgtando  aga'ittji  htm  \  for  he  has  bf 
law  a  right  to  the  cuilody  of  her,  and  may,  if  he  think  fit,  C9nfine  but  not  imprifon  her ;  for  if  he  does, 
it  will  he  good  caufe  for  herj»  apply  to  the  fpiritual  court  for  a  dhforte  propter  J^itlam.  Chan.  Prcc. 
49Z.  Pafch,  1 718,  Atwood  v.  Atwood.i— -Gilb,  £qu.  Rep,  149.  S,  C,  in  totidem  veri>is. 


(W.  a)     Where  they  live  feparate. 

I.  A  Woman  living  feparate  from  her  hxxibzndi  fnatched  away 
'^*'  maney  out  of  lool.  which  was  going  to  be  paid  to  her 
mother.  Her  hufband  is  not  chargeable  in  equity  with  the  mo- 
ney fo  taken ;  but  the  wife  ought  to  anfwcr  the  fame,  and  to  put 
in  her  anfwer  in  this  court,  or  to  be  profecuted  for  contempt, 
Chan,  Rep.  68.  9  Car.  i .  Plomer  v.  Plomcr, 

2,  The  tvife  profectited  the  hufband  for  having  a  2d  nvifr;  but  [  1 74  3 
the  fame  was  not  proved.  But  he  being  in  court  on  his  recogni- 
zaitce,  after  the  acquittal,  ^^e  prayed  to  charge  him  with  aBions  fhr 
necejptries  for  htfrfelf  and  children,  and  the  court  allowed  her  to 
do  10,  (he  having  proved  her  own  marriage  clearly  before.  2  Keb. 
585.  pi.  129.  Mich.  21  Car.  2.  B.  R.  Hume's  cafe. 

5.  Baron  left  his  wife  20  years  fince  in  the  country,  and  lived 

in  London,  and  married  another.     The  wife  coming  to  London 

to  profecute  him,  he  got  her  arrefted-,     The  gaoler  fues  the  baron 

for  her  diet  and  lodging  while  (he  was  in  prifoo*    Per  Hale  Ch.  J* 

O  4  the 
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the  baron  is  not  chargeable  without  fome  evidence  of  his  affent^  as 
if  he  had  v if; ted  her  in  prifon,  or  by  fome  aft  had  approved  the 
provifion  of  the  gaoler  \  but  here  the  contrary  appears  \  for  flic 
came  to  profecute  him,  and  fhe  was  committed  to  gaol>  and  had 
clergy  on  her  profecution ;  and  if  he  lodl  not  tdlotv  her  necefa* 
ries,  {he  (hould  have  complained  in  courfe  of  law  for  main- 
tenance. 2  Lev.  1 6.  Trin.  23  Car.  2.  B.  R.  Calverly  ▼. 
Plummtr. 

4.  Goods  devifc'd  to  M.  (the  wife  of  B.J  for  life,  and  after  her 
death  to  A.  Isl.  and  B.  were  parted,  and  there  had  been  great 
fuits  for  alimony,  and  M.  during  the  feparation  had  ivajled  the 
goods.  North  Ld.  K.  thought  it  reafonable  that  B.  fiiould  be 
charged  for  this  convcrfion  of  M,  A.'s  title  being  paramount  the 
feme,  and  not  under  her.  Vern.l^ep.  143.  pi.  136.  Hill.  1682. 
Ld.  Paget  v.  Read. 

5.  In  cafe  for  meat,  drink,  waftiing  and  lodging,  found  for  the 
wife  of  the  defendant  by  the  plaintifT.  1  he  proof  was,  that  the 
lu'fe  came  in  a  necejfitous  condition^  and  faid  to  the  plaintiff  that  fhe 
ivas  the  nuife  of  the  dfcndanty  and  that  he  had  turned  her  out  cf  his 
houfe^  and  allowed  her  50/.  per  ann,  but  he  would  not  pay  it.  Holt 
Ch.  J.  held,  that  the  hu{band  is  not  chargeable  ;  for  it  being  ap- 
parent that  they  did  not  cohabit,  he  fliall  not  have  a  credit  to 
charge  him  without  his  confent ;  and  though  it  was  proved  that 
he  had  pa'ul  another  who  had  received  and  tabled  her^  before  the 
plaintiff  received  her^  yet  the  plaintiff  was  nonfuited.  Skin.  3231 
324.  pi.  2.  Mich.  4  W.  &  M.  in  B.  R.     Pierce  v.  Welden, 

6.  If  a  wife  cohabits  with  her  hulband,  and  by  it  gains  a  cre- 
dit, though  fhe  departs  without  the  leave  of  her  hufband,  and 
conies  to  London,  and  becomes  in  debt,  the  hufband  fhall  be 
charged  till  notice  given  of  her  elopement ;  for  it  fhall  be  intended 
to  be  with  the  confent  of  the  hufband  ;'  but  after  notice,  the  huf- 
band fhall  not  be  charged,  without  his  confent.  Skin.  324. 
Mich.    4   &   5    W.    &    M.    in  B.   R.    in    cafe    of   Pierce  v. 

.   -     . .      Welden. 

huiband  IS 

not  liable.  Ld.  Raym.  Rrp.  444,  445.  fays  it  was  fo  ruled  by  Holt  Ch.  J.  at  Exeter  Lent  mffifes,  10 
W.  3.  in  cafe  of  l.ongworthy  v.  Hockm-jrc. —  S  C  cited  by  Holt  Ch.  j.  li  Med.  145.  Mich. 
JO  W.  3.  in  cafe  of  led  v.  Stokes,  where  he  held  accord! nj^ly,  that  the  hufband  in  fach  cafe  (houM 
not  be  liable  }  ^ud^.t  is  fufficient  /^r  the  bufl^ard  to  g.-vf  general  rotict  that  tradefmcn,  &c  (hoald  not 
truO  bis  wife.  Put  ferj.  Wright,  now  Ld.  Keeper,  at  ine  faine  time  acquainted  his  lordfUip,  that 
Treby  '  h.  J.  of  the  common  p'eas  had  ruled  that  pomtothcrwi'c  between  the  f^me  panics  j  to  which 
Hoic  faid,  that  notwithflandiog  that,  he  would  adhere  to  his  opinion  in  all  the  points  aforefaid  j  and 
the  pUincifT  was  nonfuited. 

Ld.  Raym.  -7.  After  notorious  reparation  by  confent,  arid  a  fcparate  allow^ 

s.^c.^d  ^"^^'9  *'  '^  unreafonable  (he  Ihould  have  it  in  her  power  to  charge 

ruled  by  him,  and  a  perfonal  notice  is  not  necefiary ;  it  is  fufiBcient  that  it 

'J^^'^^^- /•  be  public  and  commonly  known  ;  per  Holt  Ch.  J.  at  Guildhall. 

itwa?n"t  '  Salk.  116.  pi.  6.  Mich.  8  W.  3.  Todd  v.Stoakcs. 

the  geneial  reputation  in  London,  where  the  plaintiff*  lived,  that  the  defendant  and  hi^  wife  were  fe- 


If  the  wife 
elopes,  and 
take^  up 
jieced'aiies 
^  upon  credit 
'of  atradcf- 
man,  tho* 
the  tradef. 
man  )  a&  no 
notice  the 


Cowpcr  C.  Chan.  Piec.  499.  in  cafe  of  Augicr  ▼•  Augior. 

•[175] 


s.  If 
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8*  If  the  hujband  turns  atvay  his  nviffy  ovd  afterguards  fie  takes 
up  necejfaries  upon  credit  of  a  tradefman,  the  .hufband  fliall  be  li- 
able to  the  tradcfman  to  pay  for  them.  Ld.  Raym.  Rep.  444, 
445*  f^ys  it  wasfo  ruled  by  Holt  Ch.  J.  at  Exeter  Lent  aflifgs,  lo 
W.  3.  in  cafe  of  Longworthy  v.  Hockmore. 

9.  After  an  agreement  for  parting,  and  the  hufband  having 
given  a  note  to  the  wife's  father  to  pay  hack  the  pGrtion^  he  faving 
the  hufband  harmlefs,  the  wife  went  and  lived  with  her  father, 
and  he  brought  a  bill  for  the  portion  to  be  paid  back,  offering  to 
perform  the  agreement  on  his  part.  The  hufband  offered  to  take 
bis  wife  home^  and  nvj.intain  her  and  child,  and  to  pay  the  father 
for  the  time  pafl  j  but  decreed  the  hufband  to  pay  back  the  portion 
to  the  father,  upon  his  giving  fecurity  to  indemnify  the  hufband 
againft  the  debts  and  maintenance  of  the  wife  and  child.  2  Vern* 
386.  pJ»3S3«  Mich.  1700.  Seeling  V.  Crawley. 

10.  Money  earned  by  i he  wife  My ing  fcparate  Ihall  go  towards  her 
maintenance  to  keep  her,  I  Salk.  118.  Pafch.  2  Ann.  coram  Holt 
Ch,  J.  at  nifi  prius  in  Middlcfex.  Warr  v.  Huntley. 

11.  Though  the  wife  be  ever  fo  vicious,  if  the  hufband  coha'  iSalk.ii9« 
Hts  with  her,  he  is  liable  to  pay  for  neceflarics  furniflied  her  ;  fo  P**  '3- S-C. 
if  he  turns  her  away  for  her  wickednefs  ;  but  i^  fie  /eaves  him,  they  ^^^  1  ^^ 
that  truft  her,  after  it  is  notorious  that  fhe  has  left  liim,  do  it  at  Galldhall... 
their  peril.     But  if  he  once  receives  her  again^  or  came  after  her,  Hcmuftfen4 
or  Jay  with  her  but  for  a  night,  that  would  make  him  liable  to  her  h^forr«*- 
debtSj  as  in  cafe  of  dower  ;  per  Holt  Ch.  J.    6  Mod.  171.  Pafch.  JcnahUtM^ 
3  Ann.  B.  R.  Robinfon  v.  Gofnold.  ^TaJ^ 

^  Holt  Ch.  J. 

\%  Mod.  145.  Todd  V.  Stokes.— If  ib«  goes  away  vjttbwt  bis  fonfentf  flie  /hall  find  credit  whete 
Ac  goes  without  any  charge  to  her  hufband  of  his  giving-  any  perjonai  notice  of  leaving  him  ;  per  Holt 

Ch.  J.     12  Mod.  245.  Mich.   lO  W.  3.  at  Guildhall,  Todd  v.  Stokes._ ^nd  b«fiid,  that 

ibii  had  been  carried  too  far  in  the  cale  of  Scot  v.  Manby. 

12.  After  an  agreement  to  live  feparate,  he  fhall  not  compel  her 
hy  force  to  live  with  him  again ^  or  confine  her  for  that  purpofe  ;  but 
it  was  ordered  that  he  have  leave  to  write  to  her,  and  to  ufc  any 
lawful  means  to  a  reconciliation,  and  if  flie  was  willing  to  fee 
him,  the  children  and  fervants  fhould  not  hinder  him,  unlefs  by 
her  order.  But  that  whenever  fhe  permitted  his  coming  to  her, 
he  fhould  not  offet  any  violence,  or  uncivil  behaviour  to  her  pciv 
fon.     8  Mod.  22.  Mich.  7  Geo.  i.  Lifter's  cafe. 


(X.  a)     Alimony,  or  feparate  Maintenance. 

I.  T^HE  plaintiff  fets  forth  in  her  bill,  that  fhe  joined  with  her 
**  hufband  in  fale  of  part  of  her  inheritance,  and  after  fome 
difcord  growing  between  them,  they  feparate  themfelvcs,  and 
lool.  of  the  money  received  upon  fale  of  the  lands  was  allotted 
to  the  plaintiff  y^r  her  maintenance,  and  put  into  the  hands  of 
Nicholas  Mine,  &c.  and  bonds  then  given  for  the  payment  tl;iercof 
unto  //.  G.  deceafedf  to  the  u/e  of  the  plaintiff,  which  bonds  art  come 
to  the  defendant  as  adminiflrator  to  the  laid  H.  G.  who  refufes  to 

12  deliver 
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deliver  the  fame  to  the  jrfaintiff,  and  hereupon  flie  prays  relief  j 
the  defendant  does  demur  in  /atu^  becaufe  the  plaintiff  fueth  nvithout 
her  hujband  \  and  it  is  ordered  the  defendant  ihall  anfwer  diredly. 
Cary's'Rep.  114.  cites  ai  &  aaEliz.  Sanky,  alias  Walgrave  v. 
Golding. 

5  s'cl  ^*  S^^"""'^/''^/^^'''^^^i?^^*^*'*'^wif  Mo.  ^74.  pL  lafp. 
Jccotdingiy '  Hill.  1 1  Jac.  Sir  T.  Seymor^s  cafe. 

A  feme  co-  3,  Money  givm  to  a  feme  covert  for  her  maintenance  hecBufe  hit 
JT*  ated*  t»*il^nd'u  an4inthriji :  the  hufband  pretends  the  money  to  be  his  ; 
tiavTos  aa  hut  the  court  ordered  the  money  to  be  at  her  difpofing.  21  Jac. 
allowance  of  U.  B.  fo.  7 1  p.  Toth.  1 5  8.  Flcfliward  V.  Jackfon. 

ftool.  ihe 

improved  it,  tnd  dlf^fed of  it  hy  ber  will.    Toth.  161  •  Mich.  15  Car.  Gorges  ▼.  Chancie.  1 

Chan.  Rep.  1^5.  G«ge  v.  Chanicy,  S.  C.  decreed.-^— S.  C.  cited  Arf .  Chan.  Cafes/xiS.  and  fiiyiy 
that  upon  debate  this  was  eftabli(hcd  as  a  good  difpofition,  and  £iys,  that  this  now  was  declared  a  juft 
order.     Mich.  20  Car.  2. 


a  review  and  aflidance  of  the  judges,  this' decree  was  rcverfed,  as  being  dangerous  to  give  a  feme  power 
Hidifpofe  of  her  haiband*s  eftate.  Chan.  Cafes,  117,  iiS.  Arg.  cites  it  as  about  1639.  Scot  v* 
BiOgrave. 

« 

Litt.  ftep.  ^,  The  eeciefiaftical  court  is  the  proper  court  for  alimony,  and  if 
•reordindy.  ^^  perfon  will  not  obey^  they  cannot  but  excommunicate  hun.  Hct. 
•~S.  p.  and  69.  Mich.  ^  Car.  C.  B.  Owen's  cafe.. 

after  a  fen- 

tencc  there  for  a  reparation  propter  faevitiam  and  aKmony  allowed  there,  the  hulhand  moved  for  a 
prohibition  (ta  an  offer  of  cohabitation,  and  to  givd  caution  to  ufe  her  fitly,  but  it  was  dehied,  Ch» 
court  of  the  ardinaiy  beiag  tha  proper  court  for  alimony.  Cra.  J.  364.  ^1.  i.  Hlli.  la  Jac.  0.  R» 
llyst  s  cafe. 

tti  1  fuit  by  j^  Alimony  was  decreed  at  the  fuit  of  her  brother ^  vuho  had  main* 
againft^her  Coined  her  a  year  and  an  half  fince  her  departure^  and  alfo  the  benefit 
hufband  for  of  3  bond  given  before  marriage.  Chan.  Rep.  44.  6  Car.  !• 
aJinwny,  the  Lafbrook  V.  Tvlcr. 

court  de-  * 

creed  the  defendant  to  pay  the  plaintiff  300 1.  a  year,  fo  long  as  they  lived  apart.    Chan.  Rep.  164. 

Anno  1650.  Aihton  v.  Afliton. 

6.  A  ivtfe  hath  a  Jlock  for  her  o^vn  ufcy  and  dies,  who  is  buried 
h  ^  fi^^^^  without  direction  of  her  hujhandy  he  that  buries  her  mud 
beat  the  charge,  and  not  the  hufband.  Mich.  14  Car.  Toth.  161. 
Poole  V.  Harrington. 
Contra  pet         7.  The  fpirituol  court  never  allows  any  fait  for  alimony  but  after 
the  other      divorcey  though  fometimes  they  have  decreed  it  upon  divorce; 
ibkL7i  .     P^^  Twifden  J.  who  faid  that  the  judges  of  the  fpiritual  court 
'*^*     had  fo  informed  him.     Sid.  116.  Pafch.  15  Car.  2.  in  cafe  of 
Manby  v-  Scot. 
Upon  a  bill         8.  A  deed  by  which  the  baron  agreed  to  aDow  the  wife  a  fepa- 
brougbtby    ^jj^^  maintenance  was  confirmed  in  chancery.     Fin.  R.  73.  HilU 
S'L     asCar.2.  Tumerv.Botclcr&ar.  ^  . 

be  relieved  for  fuch  feparate  mamtenanee,  lh<  ha/band  imnrrei^  b$eduft  pt  fwti  vtbotit  ber  trnfimni^ 
but  it  was  ovcr-ruled.  N.  Ch.  R.  8«.  Raynes  v.  Uwis.  ■  .  » ■■  Chan.  Cafes,  35.  Mich.  15  Ctr.«. 
Reencs  v  Uwis,  S.  Cr  accordingly.*— Bill  was  brought  by  the  wife's  prochein  amy  agahitl  her 
huiband.*  Chan.  Free.  496.  Tnn.  17  zS.  Augicr  v.  Augier— Gilb.  t^  Rep.  152.  Angler 
T.  Angicr,  S.  C.  in  Wtideai  wrbis. 

9*  Tae 
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9-  The  baron  covenanted  with  L,  to  pay  his  wt/ff  or  fuch  as  Jbe 
appoint  J  50/.  a  year  as  a  feparate  maintenance,  provided  Jbe  live  ai 
fuch  a  place  as  N.  and  W.  appoint.  Baron  pleaded,  that  flie  did  not 
live  at  fuch  place  as  N.  and  W.  appointed.  Plaintiff  replies,  that 
flic  was  always  ready  to  live. at  fuch  place,  but  that  N.  and  W.  ap» 
pointed  noplace.  *  Defendant  demurred,  for  that  it  was  a  condi* 
tion  precedent ;  but  plaintiff  infilled  it  was  only  fubfequcnt,  and 
fo  become  impoffible,  N.  being  fince  dead,  and  no  place  being 
appointed.  Per  cur.  the  condition  is  fubfequent,  the  covenant 
being,  in  purfuancc  of  a  former  abfolute  agreement,  to  pay  fo 
much,  and  it  is  like  an  affent  of  the  hufband,  which  is  intended, 
till  the  contrary  appears.  3  Keb.  363.  pi.  43.  Mich.  26  Car.  a« 
B.  R.  Leech  v.  Beer. 

10.  No  alimony  except  pro  expends  litis  can  be  decreed  but  by 
confent,  unlefs  firft  there  is  a  decree  for  feparntion.  Chan.  CafeSj 
251.  Hill.  a6&  27  Car.  2.  Whorewood  v.  Whorcwood. 

1 1.  A£^ion  at  law  againft  the  executors  of  the  baron  for  goods 
bought  in  the  baron's  life-time  by  the  wife,  while  flie  lived  Icpa* 
rate,  and  had  a  feparate  maintenance,  aftd  after  verdift  for  the 
plaintiff  at  law,  the  executors  bring  bill  for  reHef,  and  fugged  as 
above,  and  that  the  plaintiff  knew  it  to  be  fo,  and  prayed  an  in* 
junction ;  but  denied,  it  being  a  proper  defence,  at  law.  Vern.  71* 
pi.  66.  Mich.  1682.  Ferrars  v.  Ferrars. 

12.  Where,  on  a  feparation,  lands  are  conveyed  by  the  baron  vem. 53.10, 
in  truft  for  the  feme,  chancery  will  not  bar  the  feme  from  fumg  50.  s.  c. 
the  baron  in  the  truftee's  namcj  and  a  furrcnder  or  releafe  by  the  ^*q'^^^*^*' 
baron  ihall  not  be  made  ufe  of  againft  the  feme.     2  Chan.  (Jafes^  itwl^Z^ 
102.  Pafch.  34  Car.  2.  Mildmay  v.  Mildmay.  man,  and 

ha^lhl;  dop- 
ed from  htt  fauibandy  and  the  huiband  *  offering  in  his  anfwer  to  take  htr  agaw.  Finch  C*  wbold  make 
Ao  order  in  it ;  but  that  ihc  might  proceed  at  law  againft  the  buihand,  as  in  the  place  of  the  tenants, 
and  recover  the  rents  there  if  (he  could. 

*  An  original  bill  to  fet  ajide  a  decree  for  MVmMy^  and  which  was  confirmed  In  the  boufe  of  lords, 
was  adjudged  proper,  the  huiband  oftering  in  it  to  be  rcconcilni,  and  decreed  accordingly  ;  but  not  to 
vacate  the  decree  wholly,  but  to  be  a  fecurity  for  good  ufage,  and  the  hu/band  to  bring  in  ill  arreart 
of  the  alimony  intocourt  in  the  firft  place.     Fin.  Rep.  15^.  Mich.  26  Car.  1.  Hdrwood  v.  Horwood* 
Chan.  Cafes,  250.  Whorewood  v.  VTkorewood^  S.  C.  accordingly.  Chan.  Rep.  223. 

14  Car.  2.  S.  C.  but  upon  another  point. 

13.  A  woman  living  feparate  from  her  huiband,  and  having  a 
feparate  maintenance,  tontraHj  debts.  The  creditors^  by  a  bill  in 
this  court,  may  follow  the  feparate  maintenance  wbilft  it  conti- 
nues ;  but  when  that  is  determined,  and  the  hufband  dead,  they 
cannot  by  a  bill  charge  the  jointure  with  the  debts  ^  by  Ld.  Keeper 
North  ;  and  the  rather  becaufe  the  executor  of  the  hufband,  who 
may  have  paid  the  debt,  is  no  party.  Vern.  326.  pi.  322.  Pafch. 
1685.  Kenge  v.  Delaval. 

14.  Defendant  covenanted  with  the  fhintiff  to  permit  S.  the  de^ 
fendanfs  ivife  to  live  feparate  from  him,  until  he  and  Jhe  Jbould  by 

nvriting  under  their  hands ^  attejled  by  2  tuiinejesy  give  noYtce  to  each 

Hher  that  they  tvould  again  cohabit  /  and  that  during  the  covert ure^ 

And  until  fuch  notice j  he  would  pay  unto  the  plaintiff  300/.  per  ann, 

for  her  maintenancB^  by  quarterly  payments^  &c.  and  for  75 1.  being 

one  quarterly  payment^  he  brought  a^ion  of  covenant.    The  de-       , 

fendant 
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fendant  pleaded  in  bar,  that  after  the  faid  indenture,  and  before  thli 
aftion  brought,  another  indenture  'was  made  between  him  and  S.  his 
"'^  ^  ^^'  ^^^  P^rt,  and  the  plaintiff  of  the  other  part,  reciting  the 
faid  frjl  ina.  nture ;  and  alfo  that  he  and  his  nvife  did  intend  to  co^ 
habit,  and  did  then  aSlually  cohabit ;  and  that  fo  long  as  they  fhould 
cohabit,  the  faid  yearly  payment  fhould  ceafe ;  and  that  in  the  faid 
la/l'^ecited  indenture  the  plaintiff  did  covenant  ivith  tl^  defendant,  that 
he  fhould  be  faved  harmlefs  from  the  faid  yearly  payment,  fo  long  as 
he  and  his  wife  fhould  cohabit ;  and  avers  that  evtr  fmce  the  la/i  in^ 
denture  they  did  cohabit,  and  demands  judgment  of  the  ad^^ion.  Tlic 
phintiW  replied,  i/:^at  they  did  not  cohabit  modo  i^  forma,  &c.  Ad- 
judged per  tot.  cur.  for  the  plaintiff;  for.unlefa  the  cohabitation 
had  been  according  to  the  firft  indenture,  it  was  no  bar,  the  laft 
[  178  ]  indenture  not  having  taken  away  the  efFeft  of  the  former,  and  a 
later  covenant  cannot  be  pleaded  in  bar  of  a  former ;  but  the  de- 
fendant muft  bring  his  aftion  on  the  laft  indenture,  if  he  would 
help  himfclf.  2  Vent.  217.  Mich.  2W.  &Mi  inC.  B.  Gawden 
r.  Draper.  ^ 

jSiTic.  115.  15-  Where  baron  and  feme  live  fcparate,  and  alimony  is  fen-^ 
f\.  4.  s.  c.  fenced  to  the  wife,  if  the  wife  fues  in  the  fpiritual  court  for  defa- 
^*^a1llod^  mation,  the  baron  cannot  releafe  the  cofts :  otherwife  if  baron  and 
S9.  s.r.  ac.  feme  cohabit.  So  of  a  legacy  /  but  if  the  fuit  be  there  for  a  le- 
cordingly.  gacy,  which  is  originally  due  to  the  baron  and  feme,,  and  is  not  a 
l^htbVtTon  P^'^  °^  ^^  alimony,  he  may  releafe  the  fuit,  and  alfo  the  cofts, 
(Q^)  pi.  ro.  bccaufc  he  may  difcharge  the  principal ;  per  Holt  Ch.  J.  5  Mod, 
A  II.  and     lyi.  Mich.  7  W.  7.  Chamberlain  v.  Hewfon, 

tkenotet  ,  . 

there. 

Note  here  i(J.  Tliough  a  hufl)and  be  bound  to  pay  his  wife's  debts  for  a 

the  woman    ^afonable  provifion,  yet  if  /he  parts  from  him,  efpeciaily  by  rca- 

livcd  very        -  r    ?  •/?    f       •    '       /       •        t.  •      •      i        r     •  tl  v^ 

decently  and  lon  01  her  mtfbehavtour,  (as  m  the  prmcipal  caie  it  muft  be  pre- 
inodeftiy  all  fumed  flie  did,  Ihe  living  in  adultery  after  the  feparation)  and  he 
&e  was  in  ^^^^'^^  ^^^  ^  maintenance,  he  fliall  never  after  be  *  charged  witk  her 
the  plain-  debts,  till  a  new  cohabitation.  6  Mod.  147.  Pafch.  3  Ann.  at  nifi 
tiff's  houfe,  prius,  coram  Trevor  Ch.  J.  Cragg  v.  Bowman. 

and  it  was       *  k 

alfo  proved,  that  her  maintenance  was  duly  paid  her.     Ibid.  *  S.  P.  per  Ld.  ^owpcr; 

however,  to  avoid  the  expence  the  hufband  might  be  put  to  in  defending  fuch  fuits,.  he  fent  it  to  a 
snafter  to  fettle  a  fecurity  to  inJtmnify  the  bujhandagamft  her  debts.  Chan.  Prec.  496.  Augier  y.  An* 
gicr.  Gilb.  iiqu.  Kep.  152,  An^ier  v.  Angier,  S.  C«  in  toddem  verbis. 

1 7-  Wife  having  fcparate  allowance,  and  being  feparated,  may 
nuike  a  gift  of  what  fie  faves  as  a  feme  fole.  MS.  Tab.  December 
6,  1705.  Gage  v.  Lifter. 

18.  Dutton  having  more  than  3000I,  per  ann.  married  M.  the 
plaintiff,  who  had  io,ooo/.  portion,  and  fettled  loool.  per  ann^ 
upon  her  for  her  jointure,  and  the  grcateft  part  of  D.'s  cftate  was 
fettled  upon  the  firft  and  every  other  fon  in  tail  male  fucceflivcly, 
as  ufual  ii>  marriage  fettlements.  D.  run  greatly  in  debt,  and  y. 
bis  eldefl  fon  being  of  full  age,  D.  upon  a  calculation  of  his  debts, 
and  the  value  of  his  eftate  for  life,  with  impeachment  of  wafte, 
agreed  with  J>  to  convey  all  his  eflatt  to  him,  and  J,  covenants  to  pay 

alt 
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«//  D.V  debts,  and  to  allow  him  500I.  per  ann.  rent-charge  for 
his  life  ;  and  further  (upon  which  the  queftion  arifes)  that  J. 
jball  indemnify  D.  frcm  all  debts^  charges^  and  expences  for  the  main-* 
tenance  of  the  faid  M.  being  then  feparated  by  conjent.  M.  brings 
a  bill  againji  I),  her  htt/band^  and  J.  the  fon^  to  have  au  allowance 
for  her  maintenance^  &c.  Cowpcr  C.  faid,  thqt  by  this  covenant 
to  indemnify  the  father  from  maintaining  his  wife,  the  fon  has 
taken  upon  himfelf  the  charge  of  maintaining  her,  and,  as  to  . 
this  purpofe,  (lands  in  the  place  of  the  hufband,  who  is  bound 
to  give  his  wife  an  allowance,  if  he  voluntarily  feparates  from  her; 
and  he  took  the  fon  in  this  cafe  to  be  in  nature  of  a  trufee  for  the 
Hvifcy  fo  far  as  a  reafonable  allowance  for  her  maintenance ;  and 
though  tnc  fon  doth  offer  to  maintain  her  at  his  own  houfe,  yet 
he  did  not  think  flie  is  bound  to  accept  that  offer ;  for  tliouglv  he 
(lands  in  tlic  place  of  the  hufband  as  to  her  maintenance,  and  a 
hufband  is  not  bound  to  allow  any  thing  to  his  wife  for  mainte- 
nance if  he  ofl^ers  to  take  her  home,  yet  in  this  cafe  here  lies  no 
fuch  obligation  upon  the  wife  to  live  with  the  fon,  and  though 
Ihc  refufes,  (he  ought  to  have  a  reafonable  allowance  j  and  or- 
dered her  to  be  allowed  200 1.  per  ann.  Note,  in  this  cafe  Ld. 
Chancellor  allowed  her  to  keep  the  plate,  &c.  which  (he  bought, 
or  was  given  to  her  by  her  friends,  during  the  feparation.  MS. 
Rep.  Trin.  i  Geo.  Cane.  Dutton  v.  Dutton  &  al'.  f  I70  1 

19.  An /i^r^^wf/j/ between  hufband  and  wire  to  live  feparate,  s.  P.  Chan, 
and  that  (he   fhould  have  a  feparate   maintenance,    (hall  bind  Pr«.  496. 
them  both  till  they  agree  to  cohabit  again.     8  Mod.  22.  7  Geo.  i.  YT\txV^ 
Lifter's  cafe.  Au^jer. ' 

ao.  In  the  cafe  of  feparate  maintenance,  if  the  hufband  main- 
tains the  wifci  it  bars  her  claim  in  refpcB  thereof :  per  Ld.  C.  Mac- 
clesfield. 2  Wms.'s  Rep.  84.  Mich.  1722.  in  cafe  of  Powell  v. 
Hankey  and  Cox. 

21.  In  cafe  of  a  wife's  feparate  maintenance,  if  it  be  not  de- 
tnanded  by  her^  fhe  will  be  concluded'^  even  where  (lie  has  no  other 
perfon  to  demand  it  of  but  her  hufband ;  per  Ld.  C.  Maccles- 
field. 2  Wms.'s  Rep.  84.  Mich.  1722.  in  cafe  of  Powell  v. 
Hankey  &  Cox. 

22.  Though  the  wife  has  a  feparate  maintenance,  with  power 
to  make  a  will,  and  by  will  makes  an  executory  and  difpofes  of  all  fhe 
hai^  but  the  executor  took  nothing,  the  whole  being  otherwife 
difpofed  of,  it^was  decreed  that  the  hufband'a  eftate  in  the  hands 
of  another  perfon,  the  hufband  being  now  dead,  is  fubje£l  by 
law  to  pay  the  wife^s  funeral  expences,  9  Mod.  3 1 .  Trin.  9  Geo. 
in  Cane,  at  the  Rolls,  Bertie  v.  Ld.  Chefterficld.  ' 

(Y.  a)     Feme  Executrix,  what  (he  may  do  without 

her  Baron. 


I.  I  N  detinue   it  was  admitted,  that  if  a  man  gives  a  legacy ^  Sid.rS«.pl, 
^    and  makes  his  feme  his  executrix^  and  dies,  and  fbe  takes  ba-   14.  Pafch. 
fV9,   and  after  fhi  delivers  the  legacy^   this   is   well,    notwith-  }^  ^!'^{i^ 

ftauding 
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matt  held     ftanding  (he  be  covert  baron.    Br.  Executors,  pi.  47.  cites  7  H* 

uMt  * 

though  4-  I3» 

anciently  it  had  been  a  point  whether  a  feme  corert  might  aflent  to  a  legacy,  yet  fince  Ruflal't  caft 
£5  Rep.  %7.]  they  thought  it  fetded  that  flie  cannot  aiTent,  and  they  were  of  the  fame  opinion ;  for  in 
cafe  Oie  haa  }>ower  to  ailent  or  dif-aflent  to  a  legacy,  then  if  a  term  fliould  be  devifed  for  life  to  the 
femci  (who  is  alfo  executrix)  the  remainder  to  J.  S.  and  flie  takes  J.  S<  to  baron,  yet  it;  ihoQld  be  in 
ha  power  to  afirm  or  deftroy  this  devife,  the  which  would  be  very  mifchterous. 

2.  In  trefpafs  a  feme  executrix  took  baron,  and  after  Jbe  iailej 

tie  goods  of  the  tejlator  to  J.  S.  'without  her  baron\  and  well,  per 

Vavifor  et  Brian;  for  ihe  may  deliver  legacies^  and  receive  debts,  and 

make  a  reteafe  or  acquittancei  and  tmj  give  tie  goods  without  her 

baron;  for  {he  alone  may  do  all  matters  in  fa£l.     Contra  of  matters 

rf  record:  for  Ihe  cannot  fuc  nor  be  fued  without  her  baron.    Bn 

Executors,  pi.  178.  cites  16  H.  7.  5,  6. 

Vr.  Aflc^         J.  Feme  executrix  took  baron ^  there  in  debt  againft  them  as 

S^^.^clcM*  executors,  he  may  fay  that  the  feme  was  fully  admnJftered,  and  the 

S*  C.  other  may  fay  that  the  feme  has  affetSj  isfc,  without  fpeaking  of  the 

baron;  n>r  it  is  faid  there,  that  the  feme  may  adminifter  without 

the  baron.     Quaere.  Br.  Executors,  pi.  150.  cites  18  H.  6.  4. 

S.  P.  but  (be      ^^  Ijj  trefpaTs,  per  Newton,  a  feme  covert  may  be  executrix^ 

¥^uther   ^^^  ^^  and  her  baron  may  fue  for  a  debt,  and  yet  (he  cannot 

¥aron ;  per    make  a  dccd  without  the  baron.     Br.  Executors,  pL  68.  cites 

Markham.      i^  H    6    ic 
Ibid.  pi.  75-    *9"-^-  as- 
cites 21  H.6.  30. 

S.  C.  cited        J.  If  feme  executrix  takes  baron,  and  after  flic  releafes  debt  <f 

b  ^ut  the'  ^^^  teftator  by  deed  in  her  own  name,  this  is  good,  for  flje  rcprcfents 

opinion  was  the  teftator;  per  Littleton,  but  Cook  contra  without  her  baron. 

utterly  de-  Br.  Covcrturc,  pi.  C2.  cites  18  E.  4.  10. 

aicd.  Hill.  »  r     J  -t 

26  Elis.  B.  R.  in  Ruffel's  cafe.  For  though  (be  be  executrix,  yet  fiie  cannot  do  any  thing  to  the  pi«. 
judice  *  of  her  baron.  But  without  queftion,  the  releafe  of  the  baron  in  fuch  cafe  is  good,  and  fo  the 
doubts  in  the  books  of  i;  E.  i.  tit.  Executors  119.  f  £.  3.  45.  Barbor's  cafe.  18  H«  6.  4.  10.  1 8  £• 
4*  10.  21  £.  4«  13  &  24*  2  H.  7*  1  5*  6  H.  7.  6.   5  H.  7.  13  &  14.  are  well  explained. 

If  feme  executrix  deliver  uf  a  Und  inftead  of  an  acquittance  during  the  coverture,  to  one  that  was 
bound  to  her  teftator,  the  barun  has  no  remedy ;  per  Kebie.  Keiw.  122.  pi.  74.  Cafus  incerti  tem- 
poris.  ■  And  ihe  may  receive  money  without  her  baron,  and  give  acquittance  for  it;  and  if  an 

acquittance  made  by  her  be  a  tievaftavit,  yet  it  is  good,  and  ihe  and  her  hulband  are  bound  by  it* 
And.  117.  pi.  164.  Hill.  26  Elis.  Anon.— -Br.  Executors,  pi.  J13.  cites  S.  C.  accordingly. 

6.  In  account,  if  zfime  be  executrix  and  takes  baron,  and  after 
f[)e  delivers  money  to  jf.  S.  and  her  baron  dies,  2i\Afhe  brings  writ  <f 

account,  and  does  noi  name  herf elf  executrix,  and  well,  becaufe  it  was 
a  thing  which  was  once  in  his  poflefiion.  Br.  Executors,  pL  loi. 
cites  2  H.  7.*i5.  Per  Keble. 

7.  And  Rede  agreed  that  a  feme  executrix  may  pay  debts  of  the 
teftator  and  the  legacies,  but  not  deliver  money  to  render  account*  But 
Keble  faid  tliat  fhe  may  do  the  one  and  the  other.     Ibid. 

8g  Feme  executrix  cannot  make  acquittance  as  executrix  without 
her  baron',  but  con/ra  by  thfifpiritual  law*  Br.  Executors,  pi.  loi. 
cites  ^  H.  7.  15. 

9.  D.  ccnfeJJ'ed  a  judgtnent  to  F.  who  made  his  wife,  the  plain- 
tiff*, executrix,  and  Jiedj  iht  admlni/lered  and  married  a  fecond  htfband, 
and  then,  Jhe  alone,  without  her  hufbaad^  achnowledged fatisfaBwu, 

though 
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tJmigh  no  renl  fatisfaBion  was  made.  The  court  held  that  this  was 
not  good.  Sid.  31.  pi.  6.  Hill.  12  &  13  Car.  2.  B.  R.  Fenner  v. 
Dives. 

lo.  A  wife  admintflrairix  under  i^  fliall  join  with  her  hufband 
in  an  a&k>n;  per  Twifdeii  J.  Mod.  297.  Trin.  29  Car.  2.  B.  R, 
in  cafe  of  Foxwift  v.  Tremain. 


(Z,  a)     Power  of  the  Baron  of  Feme  Executrix- 

I.  iT  was  faid,  that  if  a  feme  be  made  executrix  who  does  not  Inctfeof  t 

•*  admimjter^  zwAJbe  takes  baron,  the  haron  may  admintfler  for  ^^""^  ^^ 
him  and  his  feme,  and  prove  the  teftament,  &c.  and  there  releafe  executrix, 
of  the  baron  is  good.    Br.  Executors,  pi.  147.  cites  33  H.  6.  3 1.        tb«  baron 

has  a  great 
^omtx.  Bartn  wuy  admlnifier  and  bind  her  though  ihe  refufet,  and  may  *  reltafe  the  debts  of  the 
teftatOTt  but  the  wife  cannot  do  any  thing  to  the  prejudice  o(  the  baron  without  his  confent;  per  Hole 
Ch.  J.  I  Salk.  306.  Mich.  11  W.  3.  in  cafe  of  Wanford  v.  Wanford,  cites  S.  C.  cf  33  H.  6.  31. 
«— Baroa  may  difpofe  by  his  grant  the  goods,  which  the  wife  has  as^executrix*  Jenk.  79.  pi.  56. 
She  cannot  give  the  goodt  away  without  conjint  of  the  buJhandtzaA  if  he  confenta  to  it,  then  it  is  he  that 
gives  it^     6  Mod.  93.  Jenkins  v.  Plume.  *  Without  coofeot  of  the  wife.     Carth.  462. 

Mich.  10  W.  3.  B.  R.  feenu  admitted  in  cafe  of  Yard  v.  EUard. 

2.  If  a  feme  executrix  tales  baron,  and  he  releafes  all  aBions,  this  S.  P.  r<ir 
fliall  be  a  bar  during  the  coverture  without  queilion;  by  the  jufti-  \Jll\^' 
ces.     But  Choke  doubted  if  it  ihall  be  a  bar  after  the  death  of  the  pended,  it 
baron;  but  per  Pieot,  once  cxtinft  is  for  ever.     Br.  Releafes,  ««in^  for 

,  .^     '^    -P     ^  '   ever.    And 

pi.  29.    Cites  9  E.  4.  42.  Brook  fays 

it  iioems  to  be  a  good  bar  for  ever.     Br.  Executors,  pi.  r  51.  cites  S.  C  S.  P.  If  the  baron  does 

001  except  it  in  his  releafe.     Ibid.  pi.  152.  cites  39  H.  6.  159  16.  S.  P.  Br.  Extinsuiihmcnt, 

pi.  20»  cifict  9  £•  4.  42. 

3.  If  a  feme  executrix  tales  baron,  and  the  baron  puts  himfelfin  S.  P.  But  if 
mrbitrement  for  debt  of  the  tejlator,  and  award  is  made,  and  the  ^jj  ^^a 
baron  dies,  the  feme  Jball  be  barred:  per  tot.  cur.    Brook  fays,  that  hislile,  the 
from  hence  it  feems  to  him,  that  the  releafe  of  the  baron  without  •^j^***  *«- 
the  feme  is  a  good  bar  againft  the  feme,  quod  conccditur,  anno  39  ^^"^tor 
H.  6.  15.  and  therefore  *  there  he  excepted  thofe  debts  in  his  and  if  the 
releafe,  and  ptherwife  they  had  been  extincl.    Br.  Releafes,  pi.  70.  *"™"  k''** 

.  TT  '  '  *      ' '^     the  goods 

Cites  21  H.  7.  29.  ^hich  the 

feme  has  at 
executrix,  the  gift  \&  go>d  ;  and  by  this  arbitrcment,  all  the4t£^ion;  which  fltc  has  jointly  agalnd  the 
defendant  aod  a  ftranger  are  gone;  and  the  baron  with  his  feme  may  adminiAer  thefe  goods j  quoJl 
Bou.     Br.  Executors,  pi.  96.  cites  21  H.  7.  29.  ■  Br.  Dette,  pi.  125.  cites  S.  C. 


m 


4.  A  feme  executrix  takes  baron,  and  they  bring  debt  as  execu- 
tors, and  have  judgment.  The  defendant  pleaded  outlawry  of  the 
hujband  in  bar;  but  per  cur.  clearly  the  hulband  forfeits  nothing 
of  the  goods  which  the.  wife  had  as  executrix;  and  judgment  for 
the  plaintiff.     3  Bulfl.  210.  Trin.  14  Jac.  Hix  v.  Harrifbn. 

5.  ^^\i^  poffeffion  of  the  wife  as  executrix,  is  alfo  the  poffeflion  of 
her  baron,  and  damages  recovered  in  trover  by  tliein,  ihall  be  to 
the  eftatc  of  teftator,  and  fo  may  concern  them  both.  Sty.  48. 
Mich.  23  Car.  B.  R.  Frcmling  v.  Cluttcrbook. 

•  II 


i8x  Baron  anniTeme. 


(A.  b)     What  Ad  of  the  Baron  of  Executrix  alters 
the  Property  of  Goods,  &c.  tp  himfelf. 


I.   \     Made  his  will,  by  which  he  gave  divers  legacies,  and 
^  *  •   then  adds>  *^  The  rejidue  of  all  my  goods  I  bequeath  to  Fran^ 


Mo*  98.  pi. 
14%.  S.  C. 
held  accord- 
ingly.       <«  ces  my  wife^  whom  I  make  executrix  to  pay  my  debts**     Frances  paid 

^^  s  *c^  ^^  debts  and  legacies,  and  had  goods  left,  and  marries  B.  who 

•dju'dgod  for  ffiade  J^.  S.  executor  and  died.     J.  S.  took  the  goods,  the  widow 

thcpi^incitFi  brought   detinue  againft  J.  S.  and  judgment  for  her,  for  not- 

*lcadin"'^  withllanding  the  devife  of   the    refidue,  &c.  (he  had  it  not  as 

thcxe. dcvifce,  bur  as  executrix,  by  reafon  of  the  words  of  the  devife 

D.  331. 1.  ftj  pay  my  debts Jy  which  have  no  other  meaning,  but  that  ihe  Ihall 

s!.'V.  &?*s?  *^"joy  them  as  executrix.     And.  22.  pi.  45.  Mich.  15  &  16  Eliz. 

P.  and  the  Hunks  V.  Albcrough. 

opinion  of  all 

fte  juftices  wu  for  the  plalniifi*. 

■ 

So  whtre  2.  AJlranger  lays  claim  ty  a  term  which  the  wife  has  a9  executrhc 

Un/ull^  to  her  baron,  and  her  i'econd  hufband  by  writing  fubmits  ta an^ 
Ugattfy  the  award  the  title  and  intOreil  of  his  wife.  The  arbitrator  awards 
^fbaod  and  Q^e  moiety  to  the  claimant,  and  awards  the  other  moiety  to  the 
diff"abo«'  baron  and  feme.  The  fccond  baron  dies.  The  wife  is  bound. 
tkeiefiduum  For  if  the  baron  had  granted  over  the  term,  fuch  grant  would 
aod  fubmit  bind  the  feme,  and  confcquently  the  fubmilRon  in  this  cafe  being 
tion.  The  f^r  the  title  and  intcreft  of  the  term,  is  the  fame  in  efFeft  as  if  the 
mpaey  baron  had  granted  the  term  over,  but  if  the  arbitrators  award  that 

tTT^flla*^  the  poflcflbr  fhail  hold  the  term;  this  it  feems  does  not  bind  the 
wiiigotohii  right  of  the  other,  for  fuch  arbitrement  docs  not  extinguifh  the 
wMcutors,      right,  as  it  does  in  the  other  cafe  where  it  makes  the  pofTeiHon  to 

Wifcjforpcr  B.  ft.  Anon. 

JefferiesCh. 

the  award  is  a  fbrt  of  judgment.     Vern.  39£«  pi.  366.  Pafch.  16S6.  Oglander  t.  Bafton. 

•[182] 

Cro.C.aay.  3.  A  feme  adminijfratrix  to  hcT  former  hufband,  brought  debt 
^Cm^'r*  '"^^^^  *''"  ^^^  hujbatid  upon  an  obligation  to  the  intejlate^  and  had 
S.  C.'moved  judgment  for  debt^  damages  and  ccJIs,  The  fefm  died.  The  baron 
again  and  after  a  year  and  day  brought  fci.  fa.  to  have  execution ;  and  all 
a?rfwfcourt  ^^  court  (except  Hide  Ch.  J.  who  doubted  thereof)  conceived 
HidcCh.  J.'"  that  the  fci.  fa.  lay  not  *  for  the  hufband,  becaufe  being  a  debt 
being  dead,  demanded  by  the  wife  as  adminiflratrix,  it  was  in  auter  droit;  and 
that  Uie  fci.  t^ough  they  recover,  yet  fhe  dying  before  execution,  the  duty 
fa.  did  not  remains  to  fuch  perfon  as  rakes  a  new  adminiflration  as  in  right  of 
lie  for  the  ^^g  inteflate;  and  though  the  baron  is  party  to  the  judgment,  yet 
bcfbre'given*  ^^  ^^'  "^  property  in  the  debt,  whereas  he  that  ought  to  have  a  fci. 
and  the  re-  fa,  mufl  have  privity  a^id  property  to  have  the  dcbty  otlierwife  it  is  a 
covery  had,    ^^in  fuit.     Cro.  C.  2o8.  pi.  2.  Hill.  6  Car.  B.  R.  Bcamond  v. 

was  in  right    *  * 

oftbointcf-  .LK>ng. 

tare*     And 

though  it  was  farther  objedled  that  the  judgment  was  for  cofts  and  damages  which  belong  to  the  baron, 

thMgh  Uie  Usmt  dcb(  did  sot  belong  to  hioii  and  therefore  the  fci.  fa«  wu  maiocaioable  for  the  dama* 


V 
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-|M  I  yet  ^  court  htid  the  fci.  fa.  to  have  txecurion  of  the  jodgikieot  for  the  lieht,  »nd  alio  for  the 
daottgct  is  not  nnintainakle,  and  whether  he  might  malntMa  a  fci.  fa.  for  the  damages  a&d  colts,  ttwj 
would  not  deliver  any  opinion ;  aod  gave  judgment  for  the  deftndant.  And  the  cafe  being  moved  at 
S«rjea0t*s<-aiui»  to  the  chief  baron,  aikd  other  barons,  and  to  Harvey  I    they  ail  agreed  in  the  (ame 

o^.Ofu Jo.  148.  pi.  I.  S.  C.  held  accordingly. -«»$•  C.  a{udge<^ accordingly.     See  titr 

ExecotioD  (P)  pi-  3. S.  C.  cited.     Arg.  3  Mod.  64.  S.  P.  held  accordingly  3  per  tot.  ciir« 

Oo.  C.  464.  pi.  2.  Trin.  12  Car.  B.  R.  Anoo. 

4.  Obligee  made  his  wife  executrix.  She  married  z/econd  hujhand^ 
who  became  bankrupt^  and  the  commifiioners  afligned  this  debt. 
But  by  Hoh  Ch.  J.  they  have  no  power  to  aflign  any  thing  but 
what  is  the  bankrupt's  eftatei  and  if  the  wife  dies  before  aflign- 
ment  by  hini|  there  muft  be  an  adminiftration  de  bonis  non.  His 
power  to  difpofe  of  her  eftate  does  not  make  a  title  in  him  \  and 
though  he  may  difpofe  of  a  term  which  he  has  injure  uxorif,  yet  if 
he  becomes  a  bankrupt,  the  commilEoners  cannot  aflign  over  this 
eftate^  and  by  Powel  J.  they  have  nothing  to  do  with  thcdebts  of 
the  tellator,  but  only  with  tne  debts  of  the  bankrupt.  Holt's  Rep. 
1049  105.  Hiil.  6  Ann.  Lutting  v.  Browning. 


(B.  b)     In  what  Cafes  the  Hufband  muft  or  may 

take  Adminiftration. 

I.  TTTHERE  the  wife  has  debts  or  duties  due  to  her^  (he  cannot, 
^^    by  making  another  perfon  executor,  preclude  her  huf- 
band  from  that  benefit  which  to  him  fhould  appertain  as  adminif* 
trator  of  her  goods.     Went.  Off.  Ex.  200. 

2.  But  where  they  belong  to  her  as  executrix  no  benefit  can  re- 
dound to  the  hufl)and  by  having  fuch  adminiftration  of  his  wife's 
goods;  for  thofe  fliould  go  to  the  next  of  kin  of  the  wife's  teftator^ 
who  muft  take  adminiftration  de  bonis  non  of  fuch  teftator,  if  fhe 
has  no  executor,  and  therefore  her  making  executor  as  touching 
thefe  brings  no  prejudice  to  her  baron j  and  fo  is  out  of  the  ret&fon  of 
the  cafe  of  Ognell  v.  Underhill  &  Appleby.   Went.  Off.  Ex.  200. 

3.  Where  the  wife  is  executrix  and  legatee^  if  (he  claims  as  exe^ 
cutrixy  and  dies,  if  the  fecond  baron  would  have  advsftitage  of  it, 
he  muft  take  letters  of  adminj^ratiom  de  bonis  non  ofthefirji  hujbandf 
and  not  of  the  wife;  but  if  me  had  claimed  the  land  and  the  term- 
in  it  asligatecy  and  had  not  been  in  poffeffion^  adminiftration  taken  of 
fhe  rights  and  debts  of  the  wife  had  been  good  as  to  that  intent, 
though  his  wife  was  not  adually  poileffed  of  it,  but  only  had  a 
ti^t  unto  it,  and  of  fuch  things  in  a^Hon  the  huft)and  might  be 
executor  or  adminiftrator  to  his  wife ;  and  if  the  baron  takes  ad* 
minifiTation  difierently,  and  brings  a£lion,  he  will  be  nonfuit; 

and  if  the  wife  before  election  marries^  the  baron  may  make  the  r  183  T 
^ie^Uon.    Le.  216.  pi.  298.  Mich.  32  &  33  Eliz.  C.  B.  jn  cafe  of 
Cheyney  v.  Smith. 

4*  Tne  wfe  intitled  by  the  Jlatute  of  difiributions  dies^  before 
Sfiributimf  inteftatCi  and  fo  does  the  hulband  too  foon  after. 
whether  the  intereft  vefted  in  the  wife  did  veft  in  the  baron 
without  taking  adouaiftratkiR  to  his  wife^  or  not?  It  was  argued 

Vol.  IV.  F  that 
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that  It  did,  afld  fo  that  it  (hould  go  to  the  admiftiftrator  6(  the 

hufband,  and  not  to  the  adminiftratpr  of  the  wife.     But  fee  the 

decree.     2  Vern«  302.  pL  293.  Mich.  1693.  Cary  v.  Taylor* 

Boift.  45.         ^^  Flme  covert  exectdrix  dies  intcftatcj  adminiftration  may  be 

Uc!  s.  P. '  panted  to  the  next  of  kin  of  the  firft  teftator  de  bonis  non.     Jo. 

Admitted,  in  1 76.  pi.  9.  Hill.  3  Car.  B.  R.  in  cafe  of  Jones  v.  Rowe. 

cafe  of  Smith 

y,  Jonei. But  where  /he  h  rejidua'j  legatee,  it  ihill  be  granted  to  her. huibaod.     %  Vcm.  X49.  pi* 

335.  Mich.  1691.  Rottfe  t.  Noble. 


(C.  b)     Adtions.     Writ  and  DecUratioa. 

1.V)ITRIT  of  a/Jifi  brought  by  baron  and  feme  was  aiated^ 
^  ^     becaufe  they  were  natjetfed  after  the  efpoufalu     Thcl.  Dig. 

1 16.  lib,  10.  cap.  26.  f.  3.  cites  Tempore  E.  i.  Br.  863. 
Baron  and         2.  The  rtoerfion  of  tenant  in  dower  was  granted  to  baron  and 
ftme  fcifed    r^^g   ^„j  ^^^  ^^;^^  ^  ^^^  3^^^^^     rj^^-  brought  waftc  againft  * 

to  them  and  -^        '      .       -  .-^  -  .  1      i         ,    •  *  rnt. 

the  heirs  of  tenant  m  dower,  and  tlie  wnt  was  ad  exharedationem  eorum*     i.ne 

the  baron  defendant  challenged  the  writ,  becaufe  the  feme  had  nothing  but 

S^fieffe'r*^'  for  term  of  life,  &c.  fed  non  allocatur;  whereupon  he  pleaded 

commits  another  plea.     Fitzh.  Wafte>  pL  4.  cites  Hill.  3  £.  2. 

iniftc, 

they  bri»i  an  Mpi  •fvfafitf  and  conctode  ad  exb^ereJathmm  etrum,  and  ^t  judgment  alio  was  enteredy 
tbat  thrfJbwUL  reterver  the  JamageSf.  whereas  the  damagci  ought  to  go  to  him  only  that  bad  the  inhcF^ 
ritance.     Thtf  reporter  fays,  that  it  feems  to  be  ill.     Freem.  Rep.  343.  pi.  424.  Trin.  1673.  Anon. 

Efror  of  a  judgment  in  wafte  Mgahtfl  the  tenant  fir  yean  brought  by  baxon  and  feme  of  a  moiety, 
ibeing  feifed  in  reverfion  to  them  and  his  heirs  ad  exhaeiedationem  of  them.  The  court  agreed  they 
tnuft  Join  in  the  a£Uon,  but  the  cooclufion  muft  be  ad  exhxredatjoncm  of  him,  but  the  original  not 
being  certified  it  is  well  enough.  3  Keh.  175.  pi.  X2.  Trin.  25  Car.  z.  B.  R.  Curtis  v.  Brown^ 
leemt  to  be  S«  C. 

Writ  of  3  Writ  of  entry  in  the  po/i  againft  baron  and  femey  fupp^tng  that 

^^ag^iift    the  feme  had  not  entry  unkfs  after ^  &c.  was  held  ill.  .  Thel.  Dig.  1 1 7. 

baron  and       lib.  10.  Cap.  26.  f.  30.   cites  9  £.  2*  Br.  8 1 2. 

feme,  fup- 

pofing  the  entry  of  both,  was  adjudged  gjiti^  notwithfianding  that  the  baron  found  his  feme  felfed. 

Thel.  Dig.  116.  lib.  10.  cap.  26.  f.  5.  cites  Mich.  20  £.  3.  Brief  374.  17  £•  3.  40.  39  £.  3.  33. 

wmA,  Mich.  9  B.  2.  Brief  Si2. 

4/  It  is  doubted  how  the  writ  of  aflife  ihould  be  where  the 
haron  and  feme  are  dijfeifed  of  the  land  of  the  feme^  and  after  the 
baron  is  outlawed  of  felony^  and  afterwards  received  to  the  peace^ 
utrum  difleifivit  eos  vel  earn.  Thel.  Dig.  115.  lib.  lo.  cap.  26» 
f.  I.  cites  Hill.  X  E.  3.  5. 

5.  Where  a  feme  has  cdmmon  ofpaflure^  and  after  the  marriage  at 
the  firft  time  that  they  put  in  their  beafts  they  are  diftyrbed,  &c.  the 
writ  {hall  be  difleifivit  eos.     Thel.  Dig.  115.  lib.  lo.  cap.  26»- 
0r  1841  cites  it  as  held  Hill,  i  £.  3.  5. 

Affifeofa  6.  A  feme  \V2a  feifed  of  a  rent,  and  toot  baron;  they  d^ramed^ 
rent  upon  and  re/coiis  is  made,  and  they  bring  aflife,  the  writ  Jball  fay, 
hroui^t^V  ^tttfrf  diffeiftvit  *  eos,  and  /not  earn,  tliough  the  baron  never  wat 
baron  and     fcifed}  quod  nota.     Br.  Faux  Latin,  pi.  61.  cites  3  Afl*.  5. 

feme,  where  v« 

thtfime  wasfelfeJ  hefirt  tbt  eoverturty  and  ri^sa*  w«  made  tc  them  Beth  after  the  coverture^  and  there- 
fore the  aHife  was  ^uod  difleifivit  eoS;  but  if  the  refcons  he  hefcreihe  t^varture^  and  Ike  Cook  batoOy  aai 
they  brought  jiffift,  it  (bould  be  ^uod  dliitUivit  cai»|  jioic  the  dinrfity,  when  the  flifleifiA  tf  m«l« 
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It  the  femetble»  Uii  wheo  to  the  baron  and  feme.    Bf.  Faux  Lathi,  pi.  65.  dtes  8  A/T.  4..  ■ 

l^cl.  Dig.  1T5.  Jib.  10.  cap.  26.  f.  i.  cites  Hill,  z  E.  3.  5.  that  i(  was  held  there,  chat  where  a 
^tme  is  feifcd  of  rent,  and  takej  baron,  and  at  the  next  4zy  after  the  efpoufals  that  rent  is  arrear,  and 

they  make  diftre&,  and  lefcous  is  made,  the  writ  ihall  be  quod  dinetfivitcos* — If  a  feme  be  feifed 

of  rent,  and  takes  baron,  who  diftrains,  and  refcou?  is  made,  they  thai!  have  aflizc,  quod  difTcifivic  cam. 
Br.  Sc^Oy  pi.  34..  cites  3  AIT.  5.  TThe  Year-book  h,  that  though  the  baron  never  was  corporally 
ieiiedj  yet  oie  writ  ihall  be  quod  difleifivit  eos,  and  not  earn.] 

7.  Where  the  land  defcends  to  a  feme  covert^  the  writ  fliall  fuppofc 
that  the  baron  and  feme  have  entered;  but  otherwife  it  is  if  he 
found  his  feme  feifed.  Thel.  Dig.  175.  lib.  11.  cap^  54.  f.  21. 
cites  Pafch.  7  E.  3.  320.  for  the  entry  of  the  feme  ihall  be  fup- 
pofed.     7  E.  3.  354.  21  E.  3.  31.  and  28  E.  3.  39. 

8.  1lv:o  femes  ^infants ^johttenantSy  xht  one  dijfeifed  the  other ^  and 
Ihe  tcoi  haron;  the  baron  and  feme  entered;  the  other  ouftcd  them, 
and  they  brought  afffe^  quod  dijfelftvit  ^am^  and  the  writ. good,  and 
they  recovered.     Br,  Faux  Latin,  pi.  63.  cites  7  AiT.  17. 

9.  In  dower  by  baron  and  feme,  it  was  pleaded^  that  he  nvas  not 
her  baron  the  day  of  the  writ  purchafed;  and  it  was  agreed,  that 
the  writ  (hould  abate,  notwithftanding  that  they  could  not  have 
a  new  writ  of  other  form.  Thel.  Dig.  119.  lib.  11.  cap.  2.  f.  8. 
cites  Mich.  1 1  E.  3.  Brief  476. 

10.  In  conJlmUi  cafu  the  writ  fuppofed  that  the  landy  after  the  alie'-  The  form  in 
nation  in  fee ^  ought  to  revert  to  the  baron  and  feme y  and  adjudged  thewri   s, 
good.    thel.  Dig.  116.  lib.  10.  cap.  36.  f.  8.  cites  Hill.  18  E.  Jj^^/^'J^^^ 
3.  2.  where  the  writ  was  jus  ct  haereditas  of  the  feme;  and  that,  to  the  b-r^n 
fo  agrees  Trin.  38  E.  3.  19.  in  fcirc  facias.  7  H.  4.  19.  3  H.  6.  2.  fnJ^emcjaa 

18  H.  6.  2P.   and  19  H.  6.  46.  ^ert     but' it 

ihall  not 
defcend.     Thel.  Dig.  1x6.  lib.  lo.  cap.  26.  f.  \i*  cites  19  H.  6.  49.  but  fjiys^  that  contra  it  is 
Caid  oi  remainder'    3S  £.  3.  19.  and  6  E.  3.  t6K.  ^ 

In  fctre  facial  by  harwn  end  ftme  wtt  ^f  a  fine  by  which  fand  was  rcndertd  to  the  ancejior  of  rh:  fime, 
tlie  writ  was  ^uare,  &c,  to  tbebartm  atid  feme  defitfidere  /ton  dtb^at,  by  which  it  was  abated ;  for  nothing 
can  defcend  to  the  baron.     Thel.  Dig.  116.  lib.  10.  cap.  26.  f.  1  x.  cites  Trin.  27  £.  3.  82. 

Writ  of  fcire  facias  for  baron  attd  feme  out  ofafnt^  by  wtiib  the  remainder  of  the  land  was  tji/ed  to 
the  aneefiar  of  the  feme  and  his  heirs.  Sec,  was  abated,  becaufe  it  was  ^uare  to  the  bjroti  andfmr,  daugh^. 
ttr  and  heir  of.  Sec*  remanere  non  dtbeat.  Thel.  Dig.  ]i7<  lib.  10.  cap.  26.  f.  29.  cites  Pakh.  6  £• 
3.  267. 

H^rit  by  baron  and  feme  of  remainder  injure  nxoris  ihall  fay  remanere  debet  to  both ;  contrary  of  for' 
medon  im  dtjetndtr^  rennrttr^  er  efcbtat.  Br.  Baron  and  Feme,  pi.  35.  cites  ii  H.  4.  15.  per  Hill. 
— »-£r.  Scire  Facias,  pi.  yft.  cites  S.  C. 

1 1.  Where  wqfte  is  done  by  afemefole^  and  afterwards^^  takes 
baron i  the  writ  fuppofing  the  wafle  to  be  done  by  bdh^  is  good  enough • 
Thel.  Dig.  116.  lib.  10.  cap.  26.  f.  6.  cites  Mich.  19  E.  3.  Brief 
246.  20  £•  3.  Brief  252.  22  Aill  87.  Mich.  49  E.  3.  26.  and  14 
H..  6.  14. 

12.  Entry  againfUaron  andfeme^  de  quibus  the  baron  dijfeifed  the 
grandfather  of  the  demandant.  The  writ  was  abated  by  judgment 
after  the  view,  becaufe  no  degree  is  made  againft  the  feme.  Thel. 
Dig.  176.  lib.  II.  cap.  54.  f.  36.  cites  Trin.  20  E.  3.  Brief  392. 
aa  E.  3.  1 7. 

13.  In  appeal  of  maihem  by  the  baron  and  feme  agennfl  the  baren 
and  femey  the  writ  was  tinde  la  feme  pi*  appellat  eam^  and  was 
abated,  inafmuch  asno tort  is  fuppofed  to  the  baron  plaintiff,  nor 
by  the  baron  defendant.  Thel.  Dig.  11 6,  lib.  10.  cap.  26.  f.  9. 
%iU%  Pafch.  20  E.  3.  Brief  252. 

P  a  14-  la 
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Tliewrit  j^.  In  trefpafs  wWc  z/eme/ole  does  a  battery^  and  taief  harMf 

SlJnSrSef-  *"^  *^^o"  *®  brought  agamft  them,  the  writ  Jhall  he  that  hoth  g/ 
paftwatdone  them  did  the  battery •     Br.  t^auz  Latin,  pi.  70.  cites  22  AiT.  87* 
ky  bod),  is 

good  cqoiigh.  Thel.  Dig.  ti6.  lib.  to.  cap.  a6.  f.  6.  cites  S.  C.  .  A  feme  covert  commlti  t 
trefpaft  vi  et.annis;  trefpafi  is  brought  againft  the  baron  and  if^mt*  The  vn>  if,  that  Both  eimwurird 
the  trefpajs.  Upon  not  guilty  pleaded,  the  jury  Jittds  the  woiHatt  gutUy,  and  the  hujhand  net  giiiffy* 
The  book  is,  that  the  wife  fliall  be  iznprifoned,  and  the  hufband  not ;  and  that  the  plainUiT  fliaU  not  be 
amerced  pro  faifo  damore  againft  the  huiband}  for  there  was  no  other  form  in  the  Regijier.  Jeak.  13, 
pi.  43. 

1 5.  But  where  battery  is  done  to  the  feme  file  viho  tales  haroHj  they 

fliall  have  adion  quod  percujjtt  uxorem  dum  filafuiti  and  fo  fee  a 

diverfity  between  the  plaintiff  and  defendant;  for  againft  the 

defendant  it  fliall  be  general,  and  for  the  plaintiff  it  ftiall  be 

fpecial;  and  in  the  cafe  above  it  was  found  that  the  feme  was 

guilty,  and  the  baron  not.     Br.  Faux  Latin,  pi.  70.  cites  2% 

.     Aff.  87. 

tntryfuf  16.  Affife  by  baron  and  feme  quod  dtffeiftvtt  eam^  and  no  cxccp- 

n!fuw"of      **^"»  ^"^  therefore  well  as  it  feems.     Br.  Faux  Latin,  pL  73, 

affife  by  the    citCS  30  Aff.  4. 
haroH  and 

feme  againft  A*  9Uod  dtjjkifivit  eou  Chaont.  Prottftando  quod  ncn  drJiiJSvtt,  &c.  pro  placito,  that  at  tbi 
time  ofthed^ffafia  fupttfed  the  feme  was  covert  with  one  //.  and  after  H,  dledy  and  fee  married  this 
haron\  fo  the  writ  /ball  be  difleifivit  eam^  et  non  mi,  judgment  of  the  writ;  and  per  June  and  Cott.  J[« 
this  is  a  good  plea,  though  the  writ  doe»  not  fuppofe  any  time  of  the  dlfleJfin ;  and  where  the  feme  it 
difleifed,  and  takes  baron,  the  writ  fhall  be  quod  *  difieifiviteam,  by  which  EUerker  paiTcd  oter.  Br* 
faux  Latin,  pi.  57.  tites  14  H.  6.  13,  )4« 

Where  digelfin  or  trtfpafi  is  done  to  afemefoUj  in  vfrh  to  be  brought  thereof  ^j^  the  haron  fnd  the  f ma 
after  the  marriage^  he  nud  not  put  dumjolafuit  but  in  the  count.  Thei.  Dig.  117.  lib.  lo.  cap.  26.  f. 
94.  cites  Hill,  ax  H.  6.  33.  and  fays  fee  7  H.  7.  2.  and  the  Regifter,  fol.  95.  but  the  writ  ihall  bt 
difloifiTit  eam,  or  bona  ipfius  la  kokt  cepit,  &c.  Cites  Nau  BreT.  87. 

U  9  feme  be  dtffeiffd  aad  takes  haron,  they  ihall  have  writ  quod  difiifivit  the  feme  dnmJoUfuht.  Br* 
Parnor  de  Profits,  pi.  22.  cites  4  £.  4.  1%.  ■  Br.  Faui  Latin,  pi.  X07.  cites  S.  C.- 

*  Thel.  Dig.  xi6.  lib.  jo.  cap.  26.  f.  21.  citu  S.  C.  and  14  H.  6.  13. 

tiffit  of  i^.  Diffeifor  infeoffed  a  feme  fok^  who  took  baron.    The  wrwl 

TJn/!nd^  againft  xhemJhal/be^  that  the  feme  entered  by  the  djfeifir,  :>nd  not 
feme,  fuppt-  that  both  entered  by  the  difleifor,  ancT  yet  good  by  award.    Br«  Faux 

't'iyt/meh    ^^^^^'  P^*  ^^3-   ^^^^^  39  E-  3-  25>  ^<^- 

a  one,  was  abated  hecaufe  the  haron  found  his  feme  feifed»  Thel.  Dig.  1 16.  lib.  10.  cap.  26.  f.  4.  citn 
4  £•  3.  It.  Derb.  Brief  744.  39  E.  3.  33.  7  H.  4.  17.  13  R.  2.  Brief  647. 

If  a  torit  be  to  be  brought  againft  the  baron,  of  lands  which  be  hat  by  his  feme,  the  writ  fliall  be  that  the 
wife  entered  by  J,  ti,  and  not  that  the  hnftwed  and  wife  entered  by  J.  N.     Br.  Cui  !a  ViU,  pL  26.  «i(e« 

7  H.  7.  1,  2.— Br.  Faux  Latia^  pi.  77.  cites  7  H.  7.  2.  S.  C. 

^If  A^  '  ^*  ^^  ^^^  fy  baron  andfeme^  upon  a  haft  made  by  the  feme  hefirt 

Xai^n  aid  ferriage,  the  writ  was  ad  exbetredationem  of  the  feme;  and  ad- 
femeofthe    judged  good.     Thel.  Dig.   1 1 6.  lib.  lO.  cap.  26.  i.   14..  cites 

heritage  of      Pafch.  42  E.  3.  1 8. 

Oie  feme,  ^  •^ 

foppofing  ad  exkeeredatienem  ipforum^  was  abated.    Tkel.  Dig.  t  x6.  lib.  lo.  cap.  26^  f*  20.  citts  Mich* 

8  n.  o.  9* 

Thd.  Dig.  ip,  TreJ^fs  by  baron  and  feme  ofaffault  to  thefeme^  and  impri-^ 
cap^.  2^.  ff'  .^'W^'  '''-^  ibe  baron  made  fine  ad  damnum  ipforum^  and  Ae  writ  and 
5  cites  S.C.  count  awarded  good,  ad  damnum  ipforumj  &c.  Br.  Baron  an4 
and  Mich.    Feme,  pi.  21.  cites  46  E.  3.  3* 

6  E.  3. 276.  '  ^  -^  3    i> 

—Br.  Count,  pL  29.  decs  S*  C.  &  S.  P«  ■   Br.  TtcfptA,  pi.  5^*  citea  S*  €•• 

Latin,  pU  113.  citct46  £•  3*  »|  3.  8«  C*.  ^ 
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In  trefpaft  for  beating  the  wife  ad  damnum  ipforum.  It  was  moved  in  amft  of  judgment,  that  It 
fttght  to  have  been  to  the  damage  of  the  baron,  becaufe  a  feme  covert  cannot  have  damaget;  but  per 
cur.  it  is  good,  becaufe  it  is  Cuch  adiion  as  may  furvive  to  her  alone ;  but  otherwife  it  would  not  be* 
Sid.  387.  pi.  13.  Mich,  ao  Car.  2.  B.  R.  Horton  ▼.  Byles.— — a  Kcb.  434.  pi.  7^.  Hort'a 
cafe,  S.  C.  and  per  cur.  and  all  the  clerks,  the  deciai-:&tion  could  not  be  otherwife,  becaufe  the  adlioa 
and  *  damages  furvive,  and  in  all  cafes  of  furvivor  the  adlon  may  be  laid  ad  damnum  ipforum;  and 

judgment  for  the  plainti^. S.  C.  cited,  and  S.  P.  held  per  cur.  accordingly,  and  thepldntilf 

taoved  toarreft  hit  own  judgment  for  expedition*  a  Ld.  Raym.  Rep.  1208,  1299.  Mich.  3  Ann* 
^ewu^n  V.  Hatter. 

A  writ  of  trefpafs  was  brought  by  hufband  and  wife  for  battery  of  the  iv'ife  ad  damnum  iffontmi  and 
dtrs  the  Rcgifter  105.  But  per  cur.  that  is  not  law,  and  judgment  was  arrefted  for  this  exception  in 
the  principal  cafe.  Comb*  184  Mich.  3  W.  11^  M.  in  B.  R.  Baker  v.  Barber.^— ^ — Show.  345. 
HiU.  3  W.  &  M.  in  cafe  of  Mcacock  v.  Fanner,  S*  P.  the  Rcgifter  105.  was  cited,  but  the  court  414 
liotrtgardlc. 

•  10.  Where  ^feme  is  lejfee  for  years^  and  does  tvajlej  and  after-p 
wards  the  term  is  expired^  and  Jhe  takes  baron,  the  writ  of  wafte 
(hail  be  quas  tie  feme  tenuity  and  not  quas  the  baron  and  feme  tenue^* 
runt.  And  fo  it  ftiall  be  where  Jbe  holds  for  term  de  outer  vie,  and 
cejly  que  vie  dies,  atid  after  Jhe  takes  baron,  the  writ  fliall  be  qua^s 
the  feme  ienuit;  but  if  land  be  leafed  to  a  feme  for  her  Hfe,  and  fie 
leafes  over  her  efate,  and  afterwards  takes  baron,  the  writ  ihall  be 
quas  tetient,  Thel.  Dig.  117.  lib.  lo.  cap.  26.  f.  28.  cites  Mich, 
46  E.  3.  25. 

21.  Dumftiit  infra  atatem  againft  baron  afxdfeme,  fttppofing  their 
entry  after  the  demife  that  the  demandant  made  to  the  feme.  The  writ 
was  abated)  for  it  appears  that  the  leafe  was  made  to  the  feme. 
Thel.  Dig.  116.  lib.  10.  cap.  26.  f.  16.  cites  46  E.  3.  Brief  777, 
And  adds  quaere;  for  it  may  be  that  the  leafe  was  made  during  the 
€Overiure,  by  which  they  entered  after  the  demife,  and  there  the  entry 
of  both  fiall  be  fuppofed,  and  cites  Trin.  7  H.  4.  17. 

22*  In  affijfe  by  baron  and  feme  Lt  was  pleaded,  that  fie  wa^ 
tfpoufed  to  another^  and  the  efpoufals  continued  a  longtime  after,  whteh 
other  is  yet  alive;  to  which  it  was  replied,  that  fie  at  the  time  of 
ihofe  ef^ufals  was  only  3  years  old,  and  this  other  of  7  years;  and  that 
fie  afterwards  being  <f  the  age  of  20  years  took  to  baron  the  plaintiffs 
and  that  fie  never  affented  to  the  fr/i  efpoufals,  andfo  is  fie  his  feme, 
Thel.  Dig.  119.  lib',  ii.  cap.  2.  f.  ii.  cites  Pafch.  49  E.  3.  17, 
49  Aff,  7.  but  nothing  was  faid  further  at  this  time.  But  after- 
wards Mich.  50  £.'3.  19.  the  affife  was  awarded  to  try  whofe 
wife  (he  is.         . 

23.  So  in  q/Jlfe  by  baron  and  feme,  or  debt^  or  trejpaji,  not  his 
feme  is  a  good  plea  to  the  writ*  But  in  dower,  and  appeal  of  the 
dioih  of  her  baron,  it  ought  to  be  ne  unqufs  accouple  in  lawful  matri- 
mony with  the  deceafed,  Thel*  Dig,  i2o*  lib,  ii.  cap*  a*  f*  I2. 
Otes  Micb.  7  H*  6.  13.  50  £.  3.  15* 

24.  In  af^al  by  buron  of  the  ravifbment  of  his  feme^  upon  the 
^atttte  of  R.  2.  it  was  pleaded  that  ihe  was  never  accoupled  to  him 
in  lawful  matrimony,  and  this  plea  was  accepted,  and  writ  to  the 
biOx>t>  to  certify*    Qusre  if  of  necelfity*    TheJ*  Dig.  120.  lib«  - 
II.  cap.  2*  f.  13.  cites  Mich,  n  H.  4.  13. 

2C.  A  feme  married  infra  annos  nubiks  ihall  not  maintain  writ^ 
lei?mg  out  her  baron;  per  Newton*  Thel,  Dig,  120.  lib.  ix, 
cap*  2.  f.  21.  cites  7  H*  6*  12, 

P  3  26.  Baron 
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Thei.  Dig.  26.  Baroft  and  feme  leafe  for  years^  the  baron  may  have  dAf 
\l\^')i?%.  ^'»^*^out  counting  of  the  death  of  his  feme.  Br.  Count,  pi.  83. 
citcls.c.  '  cites  9  H.  6.  M. 

that  die 

counc  was  of  a  leafc  made  by  him  and  A.  sopet  his  fcmej  ud  held  good,  without  faying  that  (he  waf 

dead. 

27.  In  cut  in  vita  hj  haron  and  feme ^  the  writ  was,  quod  reddai 
%.  l^  A.  uxcri  ejus  quafuit  uxor  Ro.  &c.  qu£  clamat  tenerefibi  £sf 
beredlbus  de  corpore  diffi  Ro.  exeuntibus  ex  dlmiffione  WilF  qui  ipfum 
A.  (s^  prad.  Ro,  quondam  virum^  &c.  tnde  feoff avit^  &c.  and  held 
good,  notwithftanding  that  it  may  be  intended  that  th«  baron  by, 
the  word  (filn)  claimed  the  eftatc  to  himfclf  for  life  with  his 
feme ;  but  becaufe  it  appeared  that  the  feoffment  was  made  to 
the  feme,  and  to  her  firft  baron,  the  writ  was  adjudged  good. 
Thel.  Dig.  116,  117.  lib.  lo.  cap.  26.  f.  23.  cites  Mich.  18  H. 
{;  187  ]   6.  24. 

Br.  Faux  28.  In  trefpafs  the  writ  was  generally  the  baron  and feme^  quod 

T7!"citcs'      claufum  of  the  feme  fregit  et  blada  ejufdem  feme  depaftus  fuit,  &c. 

s.  c. and  didnotfayy  dum  fola  fuit,  where  feme  covert  cannot  have  pro-. 

7^^:P^^'    perty  without  the  baron,  and  the  declaration  was  dum  fola  fuit,  and 
cap.  7.  f.  16.  therefore  the  writ  good;  and  the  Rcgifter  is  accordingly  that  the 
cites  s.  c.     writ  (hall  be  general,  and  the  declaration  fpecial,  as  above.    Quod 
-  but  fays,  fee  ^q^^^     gf,  Qcn.  Brief,  pi-  7.  cites  21  H.  6.  30. 

and  7  Ij.  7*  z.  held  contra.  In  trefpafs  by  baron  and  femey  au9d  eUuJum  tf  tb*  harom  Mfid  femt 

^  bitna  &  egta/la  Jutt^  apud  D.  cepitf  ice-  and  countid  that  tbt  trtjfafi  wot  done  to  tte  feme  dam  Jola 
liiit.  The  defendariC  pleaded  not  guilty,  and  was  found  guilty,  and  pleaded  in  arreft  of  judgment,  be- 
caufe the  count  did  not  warrant  the  writ ;  for  there  is  a  fpecial  writ  in  the  Regifter,  quod  bona  ft  catalli 
uxcris  cepit,  Sec.  and  not  bona  Se  catalla  faa,  and  count  quod  bona  usoris  dum  feU  luit  cepit.  Sec.  ao4 
it  was  f^id  there,  that  there  is  a  writ  in  the  Regifter  for  the  baron  and  feme,  quod  dilTeifivit  the  feme 
dam  fola  fuit;  but  where  there  is  no  other  writ  of  form  but  the  common  writ,  there  the  writ  fliall  be 
general,  and  the  count  fpecial.  Contaa  where  there  is  fpecial  form  of  writ  for  the  matter  j  per  tot.  cur* 
Br.  Geaeral  Brief,  pi.  13.  citet  7  H.  7.  x. 

29*  In  trefpafs  againfi  the  baron  and  feme ^  it  wa%  agreed  by  aH 

the Juftices,  and  fevcral  ferjeants,  that  the  baron  Jball  not  an/iaer 

Hvithout  his  feme y  but  (hall  have  idem  dies^  and  if  flie  be  waived^ 

then  the  baron  {hall  go  quit|  but  the  one  Jball  not  anfwer  wthout 

the  other,  by  all.     Br.  Refponder,  pi.  2.  cites  34  H.  6^  29. 

i^^rr,  h         30.  A  feme  brought  trefpafs  ff  her  evidence  atid  charters  taken.: 

dainmtct      tij^  defendant  faid,  that  after  the  trefpafs  flie  took  baron^  who  r^ 

ihaiTbe  !     leafed  to  him  all  ailiom^  and  a  gqpd  bar.  Br.  Releafes,  pL  88,  cites 

taken  as  a      39  H.  6.  1 5. 

perfonal  or 

seal*    Br.  Rcieafea,  pi.  88.  citet  39  H.  6.  15* 

* 

31.  In  writ  of  entry  upon  the  fiatute  of  Rich*  by  baron  and  feme^ 

the  entry  was  fuppofed  in  manerium  ipforum^  and  held  good,  with** 

out  faying  in  manerium  iix«r£r.    Thel.  Dig.  117.  lib,  10.  cap.  atf* 

f.  25.  cites  Pafch.  4  E.  4.  13, 

A  writ  fop-        32.  A  feme  diffeiforrfs  took  baron,  the  writ  againft  them  flfalt  he 

difftSfia**     qttod  dijfeifrverunt  the  plaintiiF,  and  hot  quod  uxor  dum  fola  fuit 

done  bf        diffeifivit  eum.    Br.  Faux  Latin,  pi.  107.  cites  4  £.  4.  17. 

both  is  good 

enough.     Thel.  Dig*  115.  lib.  To.  ckp.  a6.  f.  6.  cites  Mich*  19  £.  3.  Brief  «^6.  20  £.  3.  Brtj^ 

SjS.  %%  Afl*.  %7>  Mich.  49  £.  3.  a6.  and  14  H«  6.  14* 

»3        '  '  33-  I* 
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'    33*  It  was  held,  that  a  man  (hall  have  writ  of  accotint  agciinji 
baron  and  feme y  qttod  rMat  compotum  de  tempore  quo  the  feme  dum 
fola  fuit  was  receiver  or  bailifFi  3cc.     Thel.  Dig.  117.  lib.  zo.  cap« 
26.  f.  7,6*  cites  Mich.  4  E.  4.  26. 

34.  If  a  fme  Indebted  takes  baron^  the  aftlon  againft  both  (hall  Br.  General 
hedebent.     Br.  Baron  and  Feme,  pi.  71.  cites  *9  E.  4.  24.  dtej^'^H  ^* 

7.  %.  S.  p.  for  the  baron  is  now  debtor  by  the  marriage.  *  The  Year.book  is,  that  the 

writ  ihall  be  debent  &  injufte  det'uitut,  and  that  both  muft  make  their  law  ;  for  the  biron  by  marrying 
ber  had  made  hjmfelf  chargeable  and  party  to  cbu  duty.  lo  Mod.  163.  Arg.  cites  S.  C.  aad 

so  H.  6.  22. 

35.  In  account  by  the  baron  of  receipt  by  the  defendant  by  the  hands 
$f  the  feme  of  the  plaintiff ^  the  defendant  may  wage  his  law;  for 
the  baron  and  feme  are  one  perfon  in  the  law,  and  therefore  it  is 
the  immediate  receipt  of  the  plaintiff  himfelf.  Br.  Ley  Gagei^ 
pi.  54.  cites  15  £.  4.  16.. 

36.  In  refcous  brought  by  the  baron  and  feme ^  the  ivrit  was  in  una 
acra  terra  obligata  difiriBioni  the  baron  and  feme^  isfc*  and  held  good, 
notwithftanding  that  he  had  the  rent  in  right  of  his  feme ;  for  dur- 
ing the  coverture  the  diftrefs  fhall  be  to  both.     Thel.  Dig.  117. 

lib.  10.  cap.  26.  f.  27.  cites  Hill.  15  E.  4.  17.  ^  1883 

37.  Where  debt  is  due  to  a  feme  who  tabes  baron^  who  brings  ac-  Br. Faux  La* 
tlon,  the  writ  fhall  be  debet  to  both,  and  fifall  count  fpecially  how  it  *'°»  P^- 77» 
was  due  to  the  feme  dum  fola  fuit.    Br.  General  Brief,  pi.  77.  cites  5«  w^irr  I* 

7  H.  7.  2.  fim*  is  iif- 

debtcdand 
Ukei  barvHt  and  debt  Is  bright  ^lahft  tbtm,  the  writ  /kail  be  dibtnt  |  for  the  baron  is  debtor  with  her 
^y  the  efpoufals.    Ibid. 

38.  Dower  by  the  baron  and  feme,  the  tenant  faid,  that  thefirft  t  The  wot^ 
baron  had  nothing  after  the  efpoufals  ;  prift  ;  and  the  demandant  did  *".*."  ** 
mt  deny  it^  by  which  the  tenant  prayed  that  they  ihould  be  barred  j  Brooke  it 
icnon  allocatur ;  for  this  (hall  be  prejudice  to  the  feme  after  the  (feme)  but 
4eath  of  the  t  baron,  by  which  they  acknowledged  to  the  tenant  ^^^^^^ 
by  fine,  and  the  .feme  was  examined  \  quod  nota ;  for  (he  (hall  (bimn),  an4 
aot  be  e&mined  upon  a  confedion  of  action,  therefore  non  re-  ptherwife  it 
cipitur ;  note  the  diyerfity,    Br.  Baron  and  FemCi  pi.  20.  cites  JJ|||^[i,^' 
44E-3.  fiQ.  t.AUtii 

editiona  of 
Brooke  are  at  here,  yia.  44  E.  3.  lo.  bat  it  fiiould  bt  44  £.  3.  it.  [b.  pi.  22«]  and  the  tcnaal 
grayed  tb4t  the  confeffion  be  entered }  fed  non  allocator. 

« 

39.  The  baron  flj^ll  h^ve  a^ion  for  battery  of  his  feme^  without 
faying/^  quod^  &c.  Per  Frowike, Kingfmill,  and  Fiflier  J.  Br. 
Trefpafs,  pi.  442,  cites  ^o  H.  7.  5* 

40.  BaroQ  and  Feme,  and  J.  S,  hxoM^t  trefpafs  quare  claufum  Cro.  E.  g!(« 
f regit  herbam  fuat(i  meffuit  iff  f^num  fuum  afportavit  ad  damnum  P*  ^V^^^ 
ip^us  the  baron  and  femci  and  J.  S,  and  held  the  decbration  \,  Cookfoa 
good ;  for  though  it  i^  QOt  good  for  the  hay,  yet  claufum  fregit  &  ▼-  Caftilne,. 
herbam  mefluit  makes  it  gQpd«  J^e,  105.  pi.  140,  Mich*  joEliz.  ^'J^'g*^ 
B.  R.  Wilkes  y.  Parfons.  and  though 

it  wac  ob* 
jcded  that  the  feme  conid  not  join  for  the  hay,  becaufe  it  wat  a  ehattte  fcrared  fWrni  the  inheritance, 
aiid  vefted  in  the  baron  \  yet  the  clear  opinion  of  the  court  wai»  that  they  may  well  join,  for  as  they 
may  ioia  ifl  trefpafc  of  claufo  fnfto,  and  cutting  their  graft,  fo  they  may  for  Uie  hay  coming  of  it^ 
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and  adjudged  accordingly.  ■  ■  Bat  Wraj  fud.  If  it  had  faaen  for  taking  ao  loads  of  Kay,  whiioat 
faying  indt  frovtakut^  it  is  othcrwife}  becauf'a  it  may  be  intended  bay  lying  on  the  land  bcfonE,  ibr 
which  they  cannot  join.    Ibid«  S.  C»  cited.     D.  305.  b.  Macg.  pi.  59.  as  adjudged  accord- 

ingly. 

5  ^P*  3^'  41.  Indiht  againft  baron  and  feme  upon  ^.bondby  the  feme  dum 
cafe.  V.°c.  fi^^  ^^  ^"^  ought  to  bc  in  the  debet  and  detinet  t  for  the  baron 

6  S.  p.  has  the  goods  of  the  fenfe  in  his  own  right ;  -per  Cook,  and  fo  is 
agreed  ac  the  Regifter  140.  3  Le.  206.  pi.  263.  Pafch.  30  Eliz.  B.  R. 
i:i'':;2'=;.r.  Walcott  V.  Powell./ 

4a.  If  an  obligation  be  made  to  a  feme  covert^  and  the  baron  dtf^ 

agrees  to  it,  the  obligor  may  plead  non  efl  faffum ;  for  by  the  re« 

%  fufal,  the  obligation  lofes  its  force  and  becomes  no  deed.     5  Rep, 

J19.  b.  Trin.  a  Jac.  C.  B.  in  Whelpdale's  cafe. 

143.  In  trover  and  coftver/ton  brought  againft  hufband  and  wife  \ 

it  was  objffted  that  the  converfion  (hould  be  laid  only  in  the  ba^ 

ton,  for  the  feme  cannot  have  any  property  5  but  it  was  anfwer- 

ed,  that  this  action  is  not  founded  upon  any  property,  but  upon 

the  poiFeflion  only,  and  the  point  of  it  is  the  converfion,  which  is  a 

tort  which  the  feme  may  be  charged  with  as  well  as  in  trefpafs  or 

difTcifm  ;  but  they  cannot  bring  trover,  and  fuppofe  the  pofleffion 

in  themfelvesy  becaufe  the  law  transfers  the  whole  intereft  in 

point  of  ownerfhipto  the  hufband,  according  to  21  £•  4.  4.  Quod 

fuit  conceffum  per  tot.  cur.    Yelv.  16^*  Mich.  7  Jac.  B.  R,  • 

Draper  v.  Fulkes. 

44.  In  trefpafs  brought  bj  hu/kand  and  'wife  fir  breaking  the  chfe 
of  the  hujbandf  ad  damnum  eorttm ;  after  yerdi£b,  it  Mras  moved  that 
the  declaration  was  not  good  nor  aided  by  the  ftatute ;  and  ad- 
judged accordingly.     Cro.  J.  473.  pi.  4.    Pafch.  16  Jac,  B.  R« 
t  x8o  ]    Marfliall  v.  Doyle. 

Sty.  »36.  45,  In  trefpafs  by  baron  and  feme.     The  declaration  was  of  an 

^«ch.j65o.  affault  znA  battery  made  to  the  feme^  and  alfo  that  the  defendant 
Loid.  s'.  P.  ^''^  enormia  els  intuiit ;  it  was  moved  that  this  was  Dl,  for  the  word 
being  moved  (eis)  muft  relate  to  both,  and  therefore  the  feme  could  not  join 
iiiar.eft  of     f^^  ^^  injury  done  to  the  baron.     But  adjudged  and  affirmed  in 

judgment  as  i.^'^ir  j  i-  •  ^      e    ^  • 

ill,  becaufe  cHTor,  that  thefc  words  are  only  m  aggravation  of  damages,  and 
the  wrong  not  material,  nor  do  they  alter  the  fubftance  of  the  declaration, 
fo^!fo^iyto  Cro.  J.  664.  pi.  16.  Hill.  20  Jac.  B.R.  ThomUnsv.  Hoc 

the  hme^  conld  not  be  fatd  to  be  done  to  the  baioa  ;  and  to  (ids  Roll  Ch.  }•  agreed* 

In  trefpafs  ^tf.  Trefpafs  by  hufband  and  wife  for  breaking  the  clofe  of  the 
baJon  and  t'^fiondi  and  for  battery  of  the  ivife^  ad  damfium  ipforum.  The  de- 
fcmeofiheir  fcndant  to  the  breaking  of  the  clofe,  pleaded  not  guilty;  as  to  the 
clofe  broken  battery  juftificd.  The  firft  iffuc  was  found  for  the  defendant. 
^f/lw^'^'  '^^  ^^>  ^^^  ^^^  plaintiff.  It  was  moved  iii  regard  it  was  found 
judgment'  againft  the  plaintiff  for  the  iffue  in  which  they  ought  not  to  u>in^ 
wai  given  for  that  the  verdidl  has  difcharged  the  dechration  for  Oiat  paft  which 

tift!*  "Error  *®  ^'^»  ^^^  ^*  **  8^*^^  ^^^  ^^^  '^^'  ^"^  ^^  ^^^^  opinion  was  Lea 
was  brought  Ch.  J.  and  Doderidgc ;  but  Haughton  &  Chamberlain  e  contra* 
and  affigned  p^^  that  the  declaration  being  ill  in  itfelf  in  its  fubftance,  the  ver- 
leftie  ought  ^^  ^^^  ncver  make  it  good  ;  and  therefore  adjomatur.  Cro*  J« 
not  to  join,    655*  ph  5*  Hill.  20  Jac.  B.R,  Buckley  v»  Hale. 

becaufe  flie 

had  no  property  In  the  posn  5  and  judgment  mu  re? ericd*    Cio.  £•  J  3  }•  pi*  lo*  Pafch*  3 1  liis*  B.  R. 

Arundel 


AiuiftM  T.  Sliort,— -^D.  305.  b«  Msig.  pi.  59.  dtm  S.  C.  lad  that  jud^nmit  ww  refcrfed,  be- 

caufe  Icme  covert  cannot  have  corn  in  common  with  her  baion ;  and  if  it  had  been,  that  the  com  hal 
been  to  them  in  common  before  the  coverture,  it  ou^ht  to  have  been  /hewn  }  for  a  declaration  oaght  to 
kavea  general,  and  not  a  fpccial  intendment.— So  of  battery  and  taking  of  a  horfe,  ad  damnuni 
ipfortun  ;  after  verdidl  it  was  objeded  that  they  AouM  have  brought  feveral  anions,  becaufe  the  wrong 
la  feveral,  and  therefore  judgment  waa  ftayed  till  the  plaintiff  ihfmJd  move.  Sty.  129,  130.  Mich.  24 
Car.  Scradling  v.  Poreman.  S.  P.  adjudged  againft  the  plaintiff.     Het«  2.  Pafch.  3  Car.  C.  B* 

Thomas  v.  Newark.  See  Keb.  944*  pi*  a«  Hill.  17  i(  18  Car.  2.  B.  R.    CoUingwood  Tv 

Biibop. 

47.  An  avowry  is  made  upon  the  hu/banimnd  wjff,  where  th^ 
mnff  is  the  tenant  \  in  this  cafe  no  difclaimer  liesj  for  the  wife  can- 
not be  examined  in  this  cafe,  and  the  hufband  difclaimer  fliall  not 
hurt  the  wife  for  her  freehold  or  inheritance,  any  more  than  hi$ 
confeffion  fliall.     Jenk.  143.  pi.  97. 

48.  In  aiAion  on  the  cafe  brought  by  hufband  and  wife  as  adm 
mniftratrix^  the  declaration  was  ad  rejpondend*  to  the  hujband  and 
mftfey  cut  the  adtmntftration  of  the  goods j  tsfc*  was  granted  i  in  error 
brought  this  was  affigned  for  error  that  it  was  uncertain  to  whom 
(cut)  fiiould  relate.  But  it  was  held  good,  becaufe  (cui)  is  in- 
tended of  the  wife  laft  before  mentioned.  Lat.  212.  Pafch.  3 
Car*  Walter  V.  Hays. 

49.  Trejpafsy  &c.  againft  the  defendant^brought  by  thehufl)and  if  hufband 
tnd  wife,  for  hsating  the  wife  and  taking  the  goods  of  the  hujband  f °^  ^^ 
#«/f,  ad  damnum  ifforum  i  it  was  objeded  againft  the  declaration,  tionof^c/T 
that  the  wife  cannot  join  for  a  trefpafs  done  to  her  huiband  alone,  M'ftrheat. 
but  he  ought  to  join  in  a  trefpafs  done  to  her  alone  i  and  judg-  'vj^^^*^J['* 
ment  for  the  plaintifft    Het.  2.  Pafch.  3  Car,  C.B.    Thomas  v«  ciai^ofa' 

Newark,  trefpafs  done 

(ohioiy 
addanum  tffimt  tfaepHintiff;  per  Crook  8c  Yclverton  J«  Het,  2.  Pafch.  |  Car*  €•  B«   Thoinae  n 
Nevark* 

50*  Cafe  in  nature  of  a  confpiracy  was  brought  by  hufband  and  J®*  S^o.  pU 

wife,  for  eaufing  them  to  he  indlBed  of  felony  falfely  and  maliciou/ly^  |'  Anon. 

and  to  be  kept  in  prilbn  till  acquitted,  ad  damnum  ipforum^  &c.  jofticet 

After  verdift  and  judgment  for  the  plaintiffs,  error  was  brought  ^^'^  *<* 

and  ailigned,  becaufe  it  was  ad  damnum  ipforum,  whereas  a  wife  Mt^johTfo 

cannot  join  with  her  hufl>and  for  damages,  becaufe  it  is  fcveral  the  cort 

to  either  of  them  \  and  *  of  that  opinion  was  Berkley  J.  but  Croke  ^^^  ^^  ^^ 

J.  held  the  contrary,  becaufe  the  oBion  is  grounded  upon  one  entire  \r^^^^ 

record  in  which  they  were  both  injured^  and  they  may  join  if  they  been  fbr 

will,  or  the  huftiand  may  have  an  afiion  alone  for  it,  that  he  was  fon|piringtf 

damnified;  adjomatur,  caeteris  abfentibus*     Cro.  C.  553.  pi.  8.  IboLther 

^xm.  15  Car,  B,  R*  Datby  v,  Dorthall.  might  joth 

«elltDoogh| 
but  Crooke  J.  ibemed  a  coiitra. 
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1 1,  Hufband  and  wife  as  executrix^  brought  trover  and  conver* 
Jum  of  the  goods  of  the  tejlator  ;  after  a  verdift,  it  was  moved  that 
the  declaration  was  of  a  joint  pojfejfton  of  goods  by  hujband  and  wife^ 
and  damages  are  given  to  them  jointly^  whereas  the  goods  proper!  v 
belonged  only  to  the  wife  as  executrix;  but  Roll  J.  anfwered,  that 
the  pofTeflionof  the  wife  as  executrix  was  alfo  the  pofTefGon  of  her 
littfband,  and  fo  the  damages  xtcoyered  fhaU  be  to  the  eftate  of  the 

teftatort 


tgo  05flton  atiD  fmt^ 

teftator,  and  fo  may  concern  them  both.    Sty.  48.  Mich.  23  Car. 
B.  R.  Fremling  V.  Cluttcrbook^ 

52.  Debt  by  baron  and  feme  upon  a  bond  made  to  the  feme  dum 
filay  and  the  declaration  was  ad  damnum  ipforum.  It  was  moved 
that  it  fliould  have  been  ad  damnum  of  the  baron  only,;  but  ad- 
judged good,  for  it  was  a  damage  to  the  woman,  the  money  not 
being  paid  to  her  when  (he  was  fole,  and  being  now  married,  it 
is  a  damage  to  the  huftand.  Sty.  134.  Mich.  24  Car.  B.  R. 
Anon. 

^.'n.^sx.  S3*  J"  trefpafs  by  huiband  and  wife,  for  beating  her  and  tearing 
Jk  s.  F.  '  her  coat,  ad  damnum  ipforum  ;  after  a  verdift,  it  was  moved  that  as 
*^"^  riT'  to  the  tearing  the  coat,  which  is  the  goods  of  the  baron,  the  aftion 
fcvcrai  »c-  ^0"W  bc  in  the  name  of  the  huftand  alone,  and  judgment  vnt 
cioQs  (houid  ftayed ;  for  by  Twifdcn  J.  fhe  cannot  have  a£tion  after  her  ba- 
havebecn  rou's  death  for  the  tearing  her  coat.  Sid.  224.  pi.  14.  Mich.  16 
uJ"wind.    Car.  2.  B.  R.  Staunton  v.  Hobart. 

(am  e  contra,  concchred  this  only  a  confeqaence  of  the  battery,  and  not  like  trover,  which  ought  to  be 
oniy  ad  damnum,  or  ad  iiAmi  Ipfiot ;  and  were  this  OQiy  for  taking  ^  coat,  it  oaglittD  be  ad  darnnvn 
i^6uii  adjoroatur. 

54.  In  a£tion  of  battery  by  the  hu{band  and  wife,  for  imprifon-' 

^  ment  of  the  nvife  till  he  paid  lo/.     Exception  was  taken  becaufe 

the  concluGon  was  ad  damnum  ipforum  \  fed  non  allocatur,  and 

judgment  for  the  plaintiff.     2  Keb.  230.  pi.  4.  Trin.  19  Car.  2. 

B.  R.  Brown  v.  Tripe. 

^  ^^''  Wherever  the  damages  do  furvive,  the  declaration  may 
ht  ad  damnum  ipforum  \  per  cur.  2  Keb.  434.  pi*  71*  Mich.  20 
Car.  2.  B.  R.  in  cafe  of  Atwood  v.  Payne. 
Med.  0.  pi.  56.  Indebitatus  ajffUmpfit  againft  the  huiband  pro  diverfis  nurd-^ 
^^d^d'fo^'  m«mV/,  fsfc»  fold  and  delivered  to  the  wife  to  the  ufe  of  her  htfbani^ 
tbe*^int[ff.  ^^  being  for  wearing  apparel.  It  was  moved  in  arreft  of  judgment, 
-  Sid.  tliat  the  declaration  being  that  the  fale  was  to  jhe  wife,  though  it 
s*c'Mithe  ^*^  *°  ^^^  "^^  ^^  ^^^  hufband,  was  ill ;  but  the  court  held,  it  be* 
court  held  ^'^g  ^^^^  ^^'^  apparel,  and  that  fuitable  to  her  degree,  the  decla« 
thedeciara-  ration  was  good,  and  that  the  hufband  is  chargeable.  Vent.  42% 
^  ^.,     Mich.  21  Car.  2.  B.  R.  Dyer  v.  Eaft. 

enough,  it  ^ 

being  lad  to  be  to  the  ufe  of  the  baron,  and  ^o  found  bythcTcrdldt.  »  Keb.  554.  pi.  41.  S.  C« 

and  the  court  faid  it  i^at  agreed,  in  the  cafe  of  Manby  t.  Scott,  that  the  huiband  was  chefgeaUe 
for  oeceflary  weariog  apparel,  though  not  againft  his  prahibltioD,  or  upon  an  eiopement,  and  fe  the 
court  faid  now,  and  that-  this  (hall  be  jnteadtd  to  the  ufe,  uniefs  the  contrary  appears  upon  the  evi* 
dence,  but  in  trover  it  muft  be  fpecialiy  alleged  to  his  ufe,  and  not  aid  ufum  ipforum  \  and  judgment  for 
the  plaintiiF.  ' 

•[191] 

3  Keb.  1 51.  j*y.  In  avowry  as  bailiff  to  baton  and  fefne  for  rent  aircar^  ht 
SV.'p.^ad^*  being  feifed  in  her  right.  The  plaintiff  demurred  fpecialiy,  bc* 
jornatu'r,but  caufe  it  is  *  not  averred  that  the  feme  is  living;  but  by  Hale,  the 
fays  it  was  arctro  cxiftcn'  is  quafian  averment  of  the  life  of  the  nsffe^  and 
m^ntdto'  ^^^^  vcrdi^,  or  on  a  general  demurrer  it  had  been  good,  bm 
becaufe  the  doubtcd  if  it  IS  ill  on  fpecial  demurrer ;  but  Twifdcn  and  Wild 
marriage  was  ^eld  it  good  on  a  fpccial  demurrer,  and  judgment  for  the  avow* 
f^'noni. '  2^'-  2  Lev.  18 8.  Pjfch.  25Car.  2.  B.R.  Harlow  v.  Bradnox. 
locatur.  58.  In  indebitatus  by  baron  and  feme,  as  the  admiuijlrator  iff 

J.  &•  on  account  as  adtniniflrator^  and  arrearages  found  to  baron  ane^ 
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finu  as  adminlftratorsj  isf  fuptr  fe  ajfumpferunt  to  haron  and  femi  as 
mdminijlratorj ;  the  defendant  demurred,  becaufe  this  would  fur- 
vi^e  to  the  huiband,  and  it  is  not  faid  that  the  debt  was  due  to  the 
wife  as  adminiftratrix ;  fed  per  cur.  this  is  well  enough,  and  judg- 
ment for  the  plaintiff.  3  Keb.  396.  pi.  ^6.  Mich.  26  Car.  2. 
B.  R.  Harvey  v.  Halftead. 

59.  Debt  upon  a  judginent  by  hufband  and' wife,  in  which  they  jKeb.Sro, 
declared^  that  C.  recovered  ^oL  and  made  the  feme y  plaintiffs  exeCu^  citetD^^' 
irixy  and  died^    and  that  Jbe  took  to  hujbatid  quendam  Philippum   [bucjt'it 
Bsdtrjlaffey  &c.    The  defendant  pleaded,  that  the  plairftifFs  never  mUprinted 
were  married,  and  fipon  a  demurrer  the  declaration  was  adjudged  faJ/Sli  the 
ill,  becaufe  quendam  Philippum  (hall  not  be  intended  the  plain-  plaintiff^  had 
tiff  Philip,  according  to  Dyer,  70.  b.  fpl.  39.  Trin.  6  E.  6.]  »«vetodif. 
%  Lev.  207.  Mich.  29  Car,  '2.  B.  R.   PhUip  Bickerftaffe  &  Ux.  "^"^"^ 
T.  Peircy. 

60.  Hu(band  and  wife  brought  an  a£tion  on  the  cafe  for  thefe  So  for  faying 
words  fpoke  of  the  wife,  Jbe  is  a  whore,  Jhe  is  my  whore,  and  con-  ||*^^^"^^*^* 
eluded  ad  damnum  ipforum.     After  a  verdi£l  for  the  plaintiff,  it  t^d  ketpi  \ 
was  objeGed  in  arreft  of  judgment,  that  the  words  were  not  ac-  ^^wifybwfe^ 
donable  without  fpecial  damages  laid,  and  that  the  conclufion  ad  ^^Vw^^^d 
damnum  ipforum  was  ill ,  but  it  was  anfwered,  that  it  was  good,  damnum  ip^ 

.    becaufe  if  (he  furvivcs,  the  damages  will  go  to  her,  and  that  fo  ^^^"»n  5 
are  all  the  precedents.    Three  juftices  held  the  conclufion  was  as  cLTl  h^d 
it  ought  to  be,  but  Widens  J.  e  contra.     3  Mod.  120.  Hill.  2  &  theconciu, 
'I  Tac.  2.  B.  R.  Baldwin  v.  Flower.  fi^n  ««>d ; 

^  •*  for  the  da. 

mage  of  the  wife  ii  the  damage  of  the  haCband.    Mar.  212.  pi.  249.  Trio.  x8  Car.    Chamberi  y« 

6 1.  In  debt  upon  bond  brought  by  hufband  and  wife,  the  de*  Show.  50. 
fendant  pleaded  ne  unques  accouple  in  loyal  matrimony.  The  plain-  ^^****'^J*^** 
tiff  demurred,  and  had  judgment,  becaufe  it  alters  the  trial ;  for  puintiff.— 
inftead  of  trying  per  pais,  it  puts  the  trial  on  a  certificate  from  the  Comb.  131. 
ordinary;  and  alfo  it  admits  a  marriage,  but  denies  the  legality  ^'^^'^J*^*** 
of  it,  whereas  a  marriage  de  fafto  is  fufficient,  and  whether  legal  ed  iu,  and*' 
or  not  is  not  material.  2  Salk.  437.  pi.  i.  Trin.  1  W.  &M.  in  *  rcfpondcae 
p.  R.  Allen  &  Ux.  V.  Grey.  "^^^^^ 

but  per  Hol(  Ch.  J.  a  plea  that  they  were  oot  married,  or  not  covert  in  marriage,  would  be  good* 

62.  Trover  by  hufband  and  wife,  and  declared,  quod  cum  pofi 
fejjionaf  fuerunt  the  defendant  converted  thetn,  ad  damnum  ipforum, 

&c.  This  was  held  ill  after  verdi£^,  becaufe  the  poffeffion  of  the 
wife  is  the  poffeffion  of  the  hufband,  and  fo  is  the  property,  and 
fo  the  converfion  cannot  be  to  her  damage,  i  Salk.  114.  pK  i. 
Mich.  4  W.  &  lyi.  in  B.  R.  Nelthrop  &  Ux.  v.  Anderfon. 

63.  In  affault  and  battery  by  baron  and  feme,  the  defendant  So  m  cafe 
plea4e<l  <«C  ^^^fs  accoupk,  &c.  out  held  ill ;  for  it  cannot  be  tried  ^Jj^"  "* 
at  comiQQ^  law,  the  jurifdi£tion  whereof  ought  not  to  be  taken  caufe  arifing 
away  in  perfopal  actions.     Comb.  473.  Fafch.  30  W.  3.  B.  R.  to  the  feme 
Jones's  cafe.     '     '  •     ^  "^^'^'f: 

^  riagcythe  de- 

indent  pleaded  fuch  plea,  and  plauitifii^  leplied,  that  they  were  married  at  fuch  time  and  place,  the 
Bbifltifii  had  judgmeaf  on  deauner  \  for  per  cur.  In  pcr(Q&al  aAiooa  (as  Uus  was)  it  wai  right  to  by 

»•  »'t.    .     ...         ...  ,         •■     '  the 
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tbc  matter  upon  iht  faft  of  the  marnage,  to  make  it  ifliiable  md  triaUe  by  a  jttry,  an4  aoC  qmi  At 
fight  of  the  marriags,  at  the  dcfeixiaQt  hat  done  ia  hia  pka,  and  at  it  onghc  co  *  be  done  in  appeals  m»4 
real  aaiont.  3  SaUc.  64.  pi.  4.  Mich,  i  s  W.  |.  B.  R.  MachcU  v,  Garrett.  ■  ■  n  Mod.  xjS* 
Michell  ▼•  Ganety  S«  C.  accordingly. 

aLd  Raym.  64.  7refpafs  and  falfe  trnprifinrmnt  by  baron  and  feme,  for  un-» 
^*C.  tod '•  prifonment  of  the  feme,  per  quodnegotia  domeftica  of  the  huiband 
judgment  remanjerunt  infeSia  ad  grave  dampnum  ipforum.  After  verdid  for 
accordingly,  thc  plaintiffs,  it  was  objedted  in  arreft  of  judgment,  that  there 
Poiitt'j.  '^^"S  *  fpecial  damage  laid  to  thc  hufcand,  the  adion  ihould 
laid  he  *  have  been  brought  by  him  alone  5  but  it  was  held  good^  becaufe 
would  oot  matter  may  be  laid  for  aggravation  of  damages,  for  which  no  ac- 
cvldencTto  ^^°°  would  lie,  as  breaking  his  houfe,  and  beating  his  daughter, 
be  given  aa  and  yet  trefpafs  will  not  lie  for  beating  his  daughter;  and  th^ 
dam^e^o'**  P'aintjfF  had  judgment.  1  Salk,  up.  pi.  12,  HiU.  2  Ann.  B.R, 
.  ihTh«AiaLi,  Ruflel  V.  Come. 

but  onhf  admitted  proof  aa  to  the  battery ;  and  that  in  thit  cafe  thc  gift  of  thc  a^ion  la  ijot  the  per 
quod  \  but  if  the  huAand  had  brought  the  a£Moa,  then  it  would  have  been  the  gift ;  and  Holt  Ch.  j; 
laid,  that  if  it  had  been  ftr  quod €onftrAum  amift^  the  wife  could  Dot  hate  been  joined.  *— ..6  Mo4» 
1^7.  &•  C.  atyudgod  for  the  plaimiff^  nifiy  &c. 

6^.  In  an  a£lion  of  battery  brought  hy  the  httfband  and  wfe  fir  k 

battery  upon  theniy  ad  damnum  ipforum^  and  for  that  reafon,  after  at 

vcrdift  for  the  plaintiffs,  the  judgment  was  arretted.  6  Mod.  149. 

Pafch.  3  Ann.  B.  R.  Cole  v.  Turner. 

Becaufe  At        66.  A  feme  covert  was  arrejied  by  the  name  of  Minors,  and 

may  plead      gave  bail  by  that  name,  in  an  a£tion  of  debt  Upon  a  bond,  and 

^um  it     afterwards  the  plaintiff  declared  againft  her  by  that  name,  and 

being  the       then  (he  pleaded  a  mtfnoJmer\  adjudged,  that  whatever  a  bail-bond 

bond  of  a       ^vay  do  in  othw  cafes,  yet  in  the  cafe  of  a  feme  covert  it  Jball  not 

6Mod?3ii'  ift^pf^^^^^  plead  amifnofmer,     i  Salk.  7.  pi.  17.  Mich.  3  Ann, 

S.  C.  B.  R.  Linch  v.  Hook. 

67.  An  indi^ment  was  for  entering  into  a  wood,  and  cutting 
down  20  ajbes  and  30  oaks,  and  they  demurred,  becaufe  it  is  faiq 
the  goods  and  chattels  of  thc  hujhand  and  tvife^  which  is  repugnant^ 
becaufe  trees  growing  belong  to  the  inheritance  5  per  Holt  Ch.  J. 
we  may  underftand  the  huiband  and  wife  to  be  jointenants,  and 
rejeft  the.  bona  &  catalla.  Judgment  was  for  the  Queen.  Hoh'ji 
Rep.  353-^  pi-  II-  Tria  6  Ann.  the  Queen  v.  Harris, 

68.  Adkion  of  ajfault  and  battery  is  brought  by  the  hufband  and 
nvrfe  \  the  declaration  fets  forth,  rfiat  the  defendant  fuch  a  day, 
&c.  affaulted  Eleanor  the  wife,  and  driving  a  coach  over  her^ 
bruifed  her^  &c.  faT  ratione  inde  the  httfband  lend  out  diverfas  dena/' 

,        fummas  fot  the  cure,  &cJ  fe*  aP  enormia  iifdcm  intulit  ad  grave 
damnum  ipforum.     Powell  J.  faid,  that  where  hu(band  and  wife 

{*oin  in  a£tion  of  affault  and  battery  for  beating  both^  it  is  wrong  ; 
>ut  may  be  helped  by  a  verdiEl  feparating  the  damages^  and  here  the 
gift  of  the  a£tion  is  only  beating  of  the  wife,  and  the  ratione  ind^ 
is  only  in  aggravation  of  damages.  As  to  the  alia  enormia^  it  it 
too  general  to  fuppofe  damages  given  for  it.  If  the  ratione  ind^ ' 
had  Deen  left  out,  the  furgeon's  bill 'might  have  been  given  ia 
evidence  in  aggravation  of  damages.  Judgment  pro  qucr*  Hok 
abfente.  1 1  Mod.  264^  26$.  pi.  3.  HiU.  8  Ann.  B,  R.  Todd  5c 
Ux.  V.  Rcdford. 
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(D.  b)     Pleadings  and  Judgment  in  Actions  againft 

Baron  and  Feme. 

!•  1 N  replevin  againft  a  feme^  flie  was  not  received  to  plead  that 
*  Jbe  nvas  covert  and  feme  to  fuch  a  one  the  day  of  the  writ  purr 

Aajed  af^er  prece  partium.     ThcL  Dig.  119.  lib.  ii.  cap.  2.  f.  I. 

cites  Hill-  4  E.  3. 115. 

2*  In  affife  the  baron  pleaded  joinienaticy  with  his  feme^  and 

had  procefs  to  bring  in  his  feme ;  quod  nota,  and  (he  came  and 

joined,  and  maintained  the  exception.     Br.  Procefs,  pi.  94.  cites 

16  AflT.  8. 

3.  Entry  againft  baron  and  feme y  fuppofing  the  entry  of  the  feme  Thd.Dig, 
only.     The  tenants  faidj  that  they  both  entered  by  joint-purchafey  &c.  JJ7*  i|b- » i- 
and  held  a  good  plea,  Mrithout  traverfing  the  entry  of  the  feme  f.  46,  cites 
only.    Thch  Dig.  176.  lib.   11.  cap.  54.  f.  34.  cites  Mich.  18  "»•'•  .33  E. 

1?     1    i^**  3»  Brief 

^'   3-  35*  914.  that 

it  it'no  plea  to  fay  that  the  -baron  and  feme  entered^  without  traverfing  that  Jhe  did  not  enter 
kklf. 

'^'hcft  the  entry  of  hotb  U  frppojed^  it  le  »#  plea  to  fay  that  b$  found  the  font  f^fed^  xvitbovt  traverf* 
mg  tbM  both  tniertd,     Thel  Dig.  177.  lib.  ii.  cap.  54.  f«47.  cites  Mich.  13  R.  %,  Brief  647* 

4.  Where  the  baron  is  eftopped  to  plead  non-tenure^  his  feme  fliall  Br.joumes, 
be  eftopped  alfo.     Br.  Baron  and  Feme,  pi.  52.  cites  24  E.  3.  SaisaiE!* 

5.  The  baron  fliall  plead  the  mifnofmer  of  his  feme.  TheL  Dig.  3.  24.  S.c. 
193.  lib*  13.  cap.  I.  f.  7.  cites  30  Aff.  16.  *  S-  P» 

6«  In  detinue  garnifhment  iffued  againft  one  Eliz.  and  others^ 
executors  of  fuch  a  one,  &c*  Eliz.  came  and  faid  that  fhe  is  oh- 
vert  Hvith  fuch  a  one^  and  was  the  day  of  the  writ  purchafedy  &c.  and 
held  a  good  plea  in  her  mouth*  Thel.  Dig.  120.  lib.  1 1.  cap.  2. 
C  18.  cites  Hill.  21  'A.  6.  29. 

7.  Where  a  feme  who  is  ejpoufed  in  Ireland^  or  in  France^  is 
mbtding  in  England^  and  is  impleaded,  fhe  may  plead  that  fhe  was 
€overt  the  day  rf  the  writ  purchafed  with  fuch  a  one^  her  baron ; 
per  Littleton.  Thel.  Dig.  120.  lib.  11.  cap.  2.  f.  14.  ^itesPafch. 

18E.  4.  4* 

8.  The  hufband  alone  cannot  demur  for  his  v/ife,  by  the  opinion 
of  the  court.    Toth.  1315.  cites  36  Eliz.  Sturling  v.  Green. 

9.  The  feme  cannot  difavow  the  fuit  of  her  and  her  baron.     Br.  ^  ^'  ^^' 
Baxon  and  Feme,  pL  7.  cites  39  E.  3.  x.  pLTe^.^dtct 

34  A/r.  I. 

m 

10.  A  feme  may  plead  to  the  writ  that  fhe  is  the  feme  rf  J.  not  Br.  Brief, 
named  feme.    Br.  Baron  and  Feme,  pi.  13.  cites  42  E.  3.  23.       |^'^^*  "*■ 

So  where  it  it  againfi  J.  and  A*  bis  fmof  (he  may  fay  to  the  writ  f bat  Jbe  h  net  feme  of  J.  but 
the  b«rOo  (hill  aot  have  the  plea,  bar  the  feme  hericlf.  Br.  Baron  and  Feme,  pi.  13.  cites  4A  £• 
3.  «^. 

AflUmpfit  Wn  brovghc  ^faiti^  the  defendant  at  an  nnmarried  ^vioman*  She  and  her  huA>and  pUeul  in 
the  fbUoimog  UMiiner,  to  wit.  And  S.  if.  and  A'  bis  wifet  late  tbe  faid  A.  Gar  lick,  and  introduce  tbe 
plea  toitb  tbe  marriage^  and  then  fay  tbat  tbe  faid  A*  non-ajfumpfit*  The  piaintiflT  figred  judgment,  ai 
if  there  bed  been  no  plei  in  tbe  cavfe,  which  wat  fet  afide  upon  hcviiif  cousfeJ  on  both  fides.  Bames*s 
9ota  Ia  C«  B.  169, 170.  Etto,  7  OfOt  %•  Aa^  r»  CtfUck* 

.    .        12  fx.  Baron 
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11.  Baron  and  feme  (hall  not  be  fuffercd  to  cofife(s  a^iofi  in 
iamar  s  for  there  does  not  lie  examination.  Br.  Coveiture^  pi. 
76.  cites  44  £.3.  12. 

12.  In  quid  juris  elamat  againft  the  baron  and  feme,  they  may 
deny  the  ^i  which  binds  the  feme*  Br.  Baron  and  Feme,  pi.  83. 
cites  44  E.  3.  34.  and  45  £.  3.  ii.  accordingly.  And  fays,  fee 
Fitzh.  Quid  Juris  elamat  11  &  38.  that  quid  juris  elamat  was 
maintained  againft  feme  covert.    Ibid. 

*  13.  In  quid  juris  clatnat  the  baron  and  feme  may  conftfsadeed 
that  tMtfnant  holds  without  impeachment  of  mxifle*  Contra  of  an  in-- 
font  in  this  a£lion.  But  in  per  quse  fervitia  a  feme  covert  was  not 
Juferedto  cwfefs  ocmAttal ;  for  there  does  not  lie  examination,  and 
a  feme  covert  ihaU  not  be  bound  by  her  conufance  but  where  (he 
is  examined,  therefore  qusere  of  the  firft  cafe.  Br.  Coverture,  pi. 
67*  cites  45  E.  3*  33  £•  3r  and  43  £•  3.  in  Nat.  Brev.  in  the  ad* 
dition  of  quid  juris  elamat  &  per  qux  fervitia. 

14.  In  entry  in  nature  of  ajjife  againft  baron  and  feme,  the  hartm 

pleaded  ntn^tenure  for  bis  feme  and  jointenancy  for  bimfelf  nuiib  a 

Jlranger^  and  good  per  cur.  and  not  double ;  for  he  ought  to  an- 

'  fwer  for  both^    Br.  Baron  and  Feme,  pi.  88.  cites  10  H.  6. 

22. 

Br.  C6ver.  15.  Feme  covert  (hall  not  be  received  to  difavow  the  harmts 
dult'c^*  fl//^«qf ;  but  he  may  make  attorney  for  both.     Br.  Baron  and 

Feme,  pi.  7.  cites  33  H.  6. 31. 
In  battery  x6.  If  the  feme  comes  and  will  plead  other  plea  than  the  baron 

ton  mJ**"  pk<uUy  or  will  confefs,  fhe  ihall  not  be  received.  Br.  Baron  and 
/eme,  the     Feme,  pi.  7.  cites  33  H.  6.  43. 

baron  pleads 

one  plea  and  the  feme  another,  and  verdIA  for  the  pTalntiff*  as  to'both  liTues,  and  damages  intirely  given} 
but  judgment  was  arrefted}  becaufe  ftmc  iamnot  ficad  by  kerfelft  and  becaufe  dammget  intire  %vere  giveBy 
and  repleader  awarded.     Cro.' J.  139.  pi.  3.  Pafcb.  8  Jac.  B.  R.  Watfon  v.  Thorp. 

In  adion  upon  an  affumfjitof  the  wijfe  dum  fola  fuit,  the  plea  was  entered,  yix.  et  prKdl6b*  J.  K.  Sg 
Bridgeta,  Ten.  ft  defend,  vim  9c  injuriam,  &c.  &  tpfa  Bridgtta  dkit  fuod  if/a  ncn-affitmpjtt,  ic  hoe, 
dice,  et  praedid'  querens  fimiliter.  It  was  moved,  that  i^Ua  of  feme  covert  without  the  hujhari  is  00 
plea  at  ail  \  and  an  iflTue  being  joined  and  tried  thereupon  wa«  ill,  and  not  aided  by  any  ftatute  of  jeo- 
fails; and  of  that  opinion  was  all  the  court,  and  a  repleader  awarded.  Cro.  J.  2^8.  pi.  4.  Mich.  9 
Jac.  B.  R.  Tampian  ▼•  Newfon. ^Yelv.  a  10.  S.  C.  accordingly. 

A.  brought  an  adion  of  battery  againft  the  bujband  and  nofe^  and  z  others.  The  wfe  and  one  of  tig 
ntherSf  totthout  the  bujbandy  pleads  rpt  guilty  \  and  the  bujband  and  the  otter  tleaded  fon  affanlt  demefne^ 
and  tried ;  and  alleged  in  arreft  of  judgment,  becaufe  the  woman  pleaded  without  the  hujband,  and  the 
judgment  was  ftaid,  and  a  repleader  alleged.  Brownl.  235,  236.  Trin.  14.  Jac.  Anofi.  And  Ciycy 
that  this  cafe  was  confirmed  by  a  cafe  which  was  between  Yonges  and  Bartram. 

In  error  of  a  judgment  in  battery  againft  bvjbard  and  wife,  the  bufijmd  and  wife  fuoadtbe  votmd- 
ing  pleaded  not  guilry*  The  nvfe  quoad  the  battery  juftifes,  and  concluded  with  et  toe  parata  eft  verU 
ftcare.  The  court  much  doubted  whether  It  was  good  j  for  the  hu&and  ought  to  have  joined  with 
the  wife  in  that  plea,  and  would  advife  of  it.  Cro.  C.  594.  pi.  9.  Mich.  x6  Car.  B.  R.  Watkin- 
|ba  V.  Turner. 

17.  But  the  baron  cannot  fourch  by  ejfoign^  if  the  feme  by  covin 

of  the  plaintiff'  ivill  appear  ;  and  if  both  wage  their  law,  and  the 

feme  fails  at  the  day^  the  baron  ftiall  be  condemned.     Br.  Baron 

and  Feme,  pi.  7.  cites  33  H.  6.  43. 

1 8.  In  trefpafs  of  a  clofe  broken,  the  defendant  faid  that  the  place 
nvherCi  &c.  is  one  acre  of  land^  of  which  he  and  Alice  his  feme- were 

fnfed  in  their  demeftie^  as  of  fee ^  before  and  at  tl^e  time  of  the  trefpafs^ 
and  the  defendant  entered  and  did  the  trefpafs }  and  epfcepiion  was 

takitt^ 
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taitny  becaufi '  he  did  tiot  fay  that  they  were  fiifrd  in  jure  uxoris  or 
jointly  \  &  non  allocatur  ;  for  per  Fineux  Ch.  J.  it  is  fuflicient  for 
the  defendant  to  tntitle  himfelf  to  any  part  of  the  land^  in  nvbatfo^ 
tver  manner  it  he*     Br,  Pleadings,  pi.  84.  cites  12  H.  7.  24. 

19.  Feme  covert  fhall  not  acknowledge  acquittal  in  "*  per  que  *  Without 
fervitia fZad  yet  may  acknowledge  leafe  without  impeachment  cf  ivajle  o"^na"^'j|. 

in  quid  juris  ciamat*     Br.  Coverture,  pi.  84.  mmation 

does  i\ot  lie 
in  this  a^ion.    Br.  Per  que  Servicia,  pi.  13.  cites  Hill/  5  £.  3.  S.C. 

20.  A  leafe  was  granted  to  B*  and  jf,  his  wife  for  a  term  of 
years.  B.  died^  and  J.  married  IV.  and  in  declaring  upon  this 
leafe  W.  the  plaintiff  fet  forth  that  he  and  his  wife  were  poffeffed ; 
but  did  t}ot  fay  that  they  were  poffeffed  as  injure  uxoris,  as  he  ought, 
becaufe  It  is  a  chattel  real,  and  the  feme  furviving  her  baron  thall 

have  it,  and  not  the  executors  of  the  baron,  and  therefore  is  not  [  195  1 
divefted  out  of  the  feme.  Sed  non  allocatur ;  for  true  it  is  that 
the  baron  and  feme  are  poffeffed,  and  the  manner  how  they  are 
poffefled  is  fhewn,  and  fo  by  confidering  the  whole  together,  the 
xnanner  of  the  poffeflion  appears,  and  confequently  fufficient.  PL 
C.  jpi*  a.  I  Eliz.  Wrotefley  v.  Adams. 

21.  In  debt  againft  hti/band  and  wife  he  was  outlawed^  and  his 
nmfe  waived.  Afterwards  fhe  pleaded  the  queeiCs  pardon.  The 
court  held  that  flie  (hall  be  difcharged  of  her  imprifonment ;  but 
the  pardon  ought  not  to  be  allowed,  becaufe  fhe  cannot  fue  out  a 
fcire  facias  againft  the  plaintiff,  to  make  him  declare  upon  the 
original,  without  her  hufband ;  and  there  was  a  condition  in  the 
pardon,  viz.  ita  quod  ipfa  ftaret  re£ta  in  curia,  which  (lie  could 
Bot  do  without  her  baron.  D.  271.  b.  pi.  27.  liilL  io£li2. 
Anon. 

22.  Z)^^  againft  hufband  and  wife,  upon  a  bond  by  the  wife  dum  3  te.  206. 
fola.     After  verdift  it  was  moved,  that  the  writ  was  in  the  detinet  P**  *^3* 

only^  whereas  itfliould  have  been  in  the  debet  isf  detinet ;  for  the  Po\*-dls!c« 
marriage  was  a  gift  in  law  of  all  the  perfonal  goods  to  the  hufband,  fays  that  fo 
and  to  his  own  ufe,  and  therefore  debet  the  money  due  on  this  ^\^^^ ^*' 
bond,  as  well  as  detinet.  Quod  fuit  conceffum  per  tot  cur.  5  Rep.  *  " ' 
36.  a.  Trin.  30  Eliz.  B.  R.  Walcott's  cafe. 

23.  Debt  againft  hufband  and  wifsy  for  certain  barrels  of  beer 

fold  to  the  feme  dum  fola  fuit.     They  both  waged  their  law^  and  this 

term  both  did  fwear  according  to  the  form  of  the  oath.     Note, 

the  hufband  did  fwear  for  die  debt  of  the  wife.     Cro.  £.161.  pi. 

51.  Mich.  31  &  32  Eliz.  B.  R.  Weeks  v.  Holms. 

24.  Debt  againft  J.  and  M.  hufband  and  wife,  as  executrix  of 
her  former  hufband.  The  defendants  plead  by  attorney  thus,  et 
prxdi£l'  J.  &  M.  and  that  after  imparlance  that  they  were  divorced 
before  the  writ  brought.  It  was  adjudged  that  the  writ  fhould 
abate ;  for  it  fhall  be  prefumed  the  divorce  continues,  if  the  con- 
trary be  not  (hewn-,  but  if  they  had  faid,  et  praedic^'  J.  &  M. 
uxor'  ejus,  it  had  been  an  eftoppel.  Cro*  E.  352.  pi.  6.  Mich. 
36  &  37  Eliz.  C.  B.  Underbill  v.  Brook. 

25.  In  a  replevin  the  hufband^  being  feifed  in  right  of  the  wife, 
mvi-wed  for  damage  feafant  in  his  own  name^  and  that  the  otliers  are 

hii 
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Kts  icrvatitSi  &c.  and  this  was  ruled  to  be  good,  without  (hewing 
that  tbcy  were  fervants  to  the  wife  alfo.    Noy  107.  Hill,  i  Jact 
C.  B.  Harvey  v.  Gulfton. 
Bro«nl.209.       a6.  Trefpafs  and  affauli  agatnji  hufband  and  wife,  ft^ppffing  Agi 

ft^oBiy  '*^  *^*  **"'  ^^  **^^  ^f  '*'  piointiff.    Upon  not  guilty  pleaded^ 

s  tranOatioo  ^^  j^T  fmnd  tbot  tbe  wife  only  beat  the  mare.     Williams  and 

of  Ydv.~  Crooke  J.  faid  that  the  verdiA  is  againft  the  plaintiff,  becaufe  it 

**dfaid ?v  s^PPcars  that  his  aSion  is  falfc  ;  for  the  hufcand  is  not  joined  in 

the  coort  to  fuch  Cafe  but  for  conformity  only,  and  that  there  is  a  fpccial 

Iwtftniise  writ  in  the  Regifter  to  thatpurpofe;  and  judgment  was  given 

VwSa.  "S*"*?  ^^  plaintiff.    Yclv.  106.  Mich.  5  jfac.  B.  R.  Dniry  t. 

Trio.   »a       DcnmS. 
Car.s.B.R. 

where  in  battery  igainft  baron  and  feme  the  jury  foQnd  the  feme  only  s^'ltyy  and  tbe  court  gave  judg« 
meat  for  the  plaintiff.  Anon.— ^S.  P.  and  judgment  for  thi  plainti/T)  for  per  cur.  they  may  find 
the  one  guilty  and  the  other  not,  and  there  it  no  difference  between  thia  and  other  cafes  of  di/Irrcnt  an! 

Averal  trefpaflbrt.     Show.  350.  Pafch.  4  W.  &  M.  Dare  ▼.  White. is  Mod.  19.  S.  P.  pv 

cur.  accordingly,  Hare  v.  White,  S.  C— —  S.  P.  admitted  by  judgment,  Cio«  J.  103.  pi.  3.  Hill. 
5  Jac*  B*  R>  ia  cafe  of  Hales  v.  White. 

Inadtoa  27.  A  verJiff  was  againjl  hti/band  and  wife  in  ejeftmcnt.  After 

awinft  huf.  *^^  ^^^  pnus,  and  before  the  day  in  bank^  the  baron  died.     Adjudged 

hand  and  *  that  the  a£lion  continued  againft  the  wife,  and  judgment  w:ls 

wife,  for  entered  againft  her  alone.     Cro.  J.  356.  pi.  la.  Mich.  12  Tac; 

after  a  verdifi  for  the  plaintiff  it  was  moved,  that  the  writ  was  abated  by  the  death  of  the  huAand 
*  after  tbe  \iiik  continuance.  The  court  donbnd  j  but  afterwards  held  tfaiat  the  Cult  is  not  abated  by 
the  isufband*!  death,  ihe  being  the  only  tortfealbr ;  but  otherwife  if  ihe  had  died ;  and  judgmcat  a«« 
cordingly.     Hard.  15I9  152*  Pafch.  1659.  ^  the  exchci^uer,  Brumrig  y.  Haider* 

3Buift.62.  28.  Cafe,  &c.  againft  hu(band  and  "^fikffot  fcandalous  wordi 
^^n^  fP?^^^  h  '*^  '^fi*  "^^  defendants  pleaded  that  ipfi  non  funt  culpa^ 
S.  C.  and  bilesy  znd  the  jury  found  qt4od  ipfi  funt  culpabiles.  It  was  moved 
upon  the  in  arrcft,  that  the  huft)and  was  joined  only  for  conformity,  and 
Stahlit  therefore  they  ought  not  to  have  faid  that  ipfi  funt  culpabilcs, 
r.  OsBiff.  but  that  ipfa  eft  culpabilis ;  and  the  verdi£t  ihould  have  been  fo 
'pw,  accordingly.     But  per  Coke  Ch.  J.  the  plea  ofjhe  hufband  is  void^ 

35*Ejif ?1)^  fl«^  if  fo,  the  verdiil  is  good  againfl  the  wife  ;  and  judgment  for  the 
ing produced  plaintiff.  Roll.  Rep.  216.  pi.  II.  Trin.  13  Jac.  B.  R.  Carpen* 
in  court,      tcr  V.  Welch. 

where  judg- 
ment was  gi^n  accordingly  in  B.  R.  on  the  S.  P.  and  afterwards  affirmed  in  the  exchequer  chambeiV 
the  judgment  given  in  C.  B.  in  the  principal  cafe  for  the  plaintiff,  was  now  affirmed  in  B.  R. 
Cro.  C.  417.  pi.  5*  Needier  v.  Symnell,  S.  P.  and  the  ifliie  that  non  funt  inde  culpabiles,  held  well 

enough ;  for  the  baron  and  feme  are  charged  as  for  the  wrong  of  the  feme. -Jo.  366.  pi.  4.  Mich. 

1 1  Car.  B.  R.  the  S.  C.  but  S.  P.  does  not  appear.  But  Brownl.  6.  Hill*  I  Jac.  Smailes  Y. 

Bdt,  after  verdidi  judgment  was  arrefted,  becsufe  the  iflfue  was  quod  jpfi  non  funt  culpabiles,  and  it 
ought  to  have  been  that  the  woman  was  not  guilty.— -S.  C.  cited  accordingly,  Hob.  116.  at  the  ead 

of  pi.  1 56. S.  P.  held  accordingly  in  trover  and  oonverfion  brought  againft  baron  ano  ferae^  ftir  ■ 

convqfion  by  the  feme  to  her  own  ufe,  and  they  pleaded  the  fame  plea.     Cro.  J.    5,  6.  pi.  6.  Pafch. 

X  Jac.  in  the  exchequer  chamber,  Coxe  v.  Cropwell* Noy  41.  Cox  ▼.  Carpen,  S.  P.  held  accord* 

logly,  and  (eems  to  be  S.  C.  Cro.  £.  S83.  pi.  xS.  Pafch.  44£lis.  B  R.  Cok  «•  CrapmU^ 

S.  C.  and  S.  P.  held  accordfa^ly. 

Hob.  93.  CO  29.  In  ravifhment  of  ward  againft  baron  and  feme^  the  baron 
ior.pl.  117.  ^^^  acquitted^  and  the  feme  was  found  guilty,  and  judgment  Mras 
a^BiownU    gxTcn  ag«ipft  the  baron  and  feme.    Upon  «r jument  bj  all  the 

jufticcs 
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^ttftice^  it  was  unanimoufly  agreed,  that  that  judgment  againft  ba-  |9v?^^ 
ron  and  feme,  where  the  baron  was  acquitted,  \&ught  not  to  be  ^'j^^^Z^, 
againft  a  feme  covert  by  the  ftat.  Weflm.i.  cap.  35.   Cro.  J.413.  U  S.C. 
pL  2.  Hill.  14  Jac.  B.  R»  Hufiey  ▼•  Moor. 

30.  In  dettagain/l  hufband  and  wife,  up$n  a  bond  of  the  wife,  the 
defendants //ai J  tiat  tempore  confeSlionisy  iic.  fetting  forth  the  day, 

Jbe  was  covert  baron,  &c«  The  plaintiff  confejfed  that  it  ivas  fo  / 
but  /aid  that  Jbe  made  and  fealed  it  in  the  morning  of  the  fame  day  in 
nulncb  fiji  vfof  married,  and  before  the  marriage  ;  and  upon  a  de- 
murrer the  plaintiff  had  judgment.  2  Roll.  Rep.  431.  Trin.  21 
Jac*  B.  R.  Jackfon's  cafe. 

31.  Cafe  againft  hufband  and  wife,  ior  Jtanderous  words  fpolen 
by  the  wife.  The  defendants  pleaded  quod  ipjtnonfunt  inde  culpahiles, 
and  ikutjurj  found  quod  ipft  funt  culpabilesn  It  was  moved  in  ar« 
reft  of  judgment,  that  it  fhould  have  been  quod  ipfi  [ipfe]  non 
eft  inde  culpabilis.  Sed  non  allocatur  \  for  the  hulband  is  to  pay 
the  damages,  and  it  may  be  either  way,  and  the  finding  of  the 
jury  good.  2  Roll.  Rep.  433.  Trin.  21  Jac  B.  R.  Henborow 
T.  Pooracre. 

32.  In  battery  againft  A.  and  his  wife,  for  a  battery  done  by  Cownant 
the  wife.     And  the  pleadings  was,  that  the  baron  and  feme  came  agatttft^ar^H 
and  defended  the  force  and  wrong,  &c.  and  the  baron  for  his  faid  ^^^^'jl* 
wife  Javs  that  Jbe  is  not  guilty  i  iffue  was  joined  thereupon,  and  rrixe/sir 
found  for  the  plaintiff,  and  in  arreft  of  judgment,  it  was  awarded  Gw*  Smithy 
that  the  iffue  was  ill  joined,  for  the  wife  there  pleads  nothing,  fo  i^jy^^d 
there  was  nothing  done  at  that  time  with  the  fuit.  Het.  iq.  Pafch.  aUnepUadt, 
3  Car.  C  B.  Aylific's  cafe.  ^^  '\»  *^'^- 

*^  *  continuaiice« 

Freem.  Rep*  351.  pl*439«  Mich.  1673.  Aylwortli  v.  Fenn. 

•  [  197  ] 

33.  hi  trover  ojaiij^  hufband  and  wife  for  certain  goods,  the  s.  p.  but  by 
plaintiff  declared  that  they  converted  the  goods  ad  commodum  fuum  ^abfente' 
frcprium.     After  verdi£t,  it  was  moved  that  the  declaration  was  Croke)  ifa 
not  good,  becaufe  •  the  joint  converfion  of  goods  during  the  co-  ^"^'  *^oqa^ 
verture,  (hall  be  faid  th^  converfion  of  the  baron  and  to  his  ufe ;  by  g?t  or 
and  judgment  for  the  defendantf    Jo.  264*  pi.  3.  Trin.  8  Car.  otberwire^ 
B.  R.  BuUen'8  cafe.  ^^'^^ 

the  goods  of  Che  baron  ;  yet  there  was  *n  htfiawt  of  time  tvbireinf  in  priority^  tbry  were  the  goods  of 
the  ftmt^  and  0  p^trhri  the  property  iball  be  diveftad  out  of  her,  and  be  vetted  in  the  huftand  ;  buc 
they  iaid  they  woold  confer  with  other  judget ;  and  afterwards  it  was  adjudged  by  all  tbe  4  juftlces  for 
thepbtntiflf.    Jo.  443.  pi.  4.  Mich.  15  Car.  B.  R.  Hodges  v.  Sampfon. 

But  ibid,  in  a  nota  there  at  the  end  of  the  caic,  it  feems  that  rule  was  given  to  ftay  the  judgn)ent«.M 
liar.  6o.  pi.  94.  S.  C.  a^jomatur.— ^Ibld.  Ss.  pi.  134.  Pafch.  17  Car.  S.  P.  and  feems  to  be 
S.  C.  fayt  that  the  jury  found  the  feme  not  guilty  \  and  the  court  held  this  ill  pica  [count]  made  good 
bjT  the  verdia. 

In  tsvoar  brought  by  C.  againft  P.  and  hit  wife.  The  declaration  was,  that  the  goods  were  fouad 
by  the  baioo  and  feme,  and  were  conrerted  ad  ufum  fuum,  whereas  it  ought  to  oe  in  the  plural  num- 
KTy  to  wit,  ad  ufum  eomm,  or  ad  ufum  of  P.  and  his  wife ;  for  as  it  was,  it  fuppofed  the  converfion 
to  be  made  only  by  die  hu&andf  which  it  contrary  to  the  a^ion  itfelf  which  is  brought  againf  both ; 
apon  this  judgment  was  ftayed  till  the  other  &ould  more.  Sty.  18.  Pafch.  23  Car.  B.  R.  Clark  ▼• 
Pew. .—.-12  Mod.  147.  Mich,  xo  W.  3.  in  cafe  of  Hyde  v.  S.  •  •  Holt  Ch.  J*  faid,  that  though 
in  declaration  in  trover  againft  huiband  and  wife  laying  the  converfion  ad  ufum  ipforum,  judgment  wai 
arreded  ;  yet  if  it  came  tn  ^uoftion  again,  it  fliooid  not  be  fo  by  his  conient. 

34*  In  trefpafs  and  affault  againfi  a  feme  (he  imparls,  and  after* 
Wards  pleads  that  at  the  time  of  the  bUljhe  was  covert,  and  concludes 

Vol,  IV,  Q^  in 
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tn  bar^  per  cur.  this  is  only  a  plea  in  abatement!  atid  a  fiefpondeas 
oufterwas  granted,  nifi.  Keb*  822*  pK  no.  Mich*  i6  Car.  a. 
B.  R.  Becke  v.  Cavalier* 

35*  In  debt  on  obligation  feme  covert  may  be  aided  on  non  eflfac^ 
turn:  per  Wild  J«  which  Rainsford  agreed.  3  Keb.  228.  pi.  40. 
Trin.  25  Car.  2.  B.  R.  Cole  v.  Delawn. 

36.  In  ajfum^tt  againft  the  baron  the  plaintiff  declared  upon 

fcveral  promifes^r^S  manj  months  lodging  for  bis  vjife  at  his  requeft^ 

and  alfo^r  goods  fold  to  himfelf    The  defendant  pleaded  in  bar,  that 

long  before  the  plaintiff  had  found  lodging  for  bis  wife,  fhe  mfentfrom 

him  without  his  confenty  and  lived  in  adultery ,  (stc*  and  that  tie  plain* 

tiff  had  notice  of  her  departure^  and  yet  he  provided  her  lodgings 

and  fold  to  her  the  wares  and  goods  fuppofed  in  the  declaratioo 

to  be  fold  to  the  defendant,  without  any  afTent  or  notice  of  the 

defendant,  and  traverfed  that  he  promifed  modo  et forma,  prout,  &c. 

And  upon  demurrer,  the  court,  as  to  the  fpecial  matter  pleaded, 

gave  no  opinion,  but  feemed  of  opinion  that  this  ipecial  matter 

would  have  been  good  evidence  upon  non-aflumpfit  pleaded;  and 

that  as  to  the  lodging  for  the  wife,  the  plea  amounted  to  the  general 

iflue;  but  though  it  was  a  fault,  yet  it  was  cured  by  the  dumurrer* 

But  becaufe  he  did  not  anfwer  to  the  affumpjit  laid  for  the  goods  fold 

to  himfelf y  they  were  of  opinion  to  give  judgment  for  the  plaintiff. 

The  reporter  adds  a  nota,  that  as  this  pleading  is,  the  abfque  hoc 

amounted  to  no  more  than  a  proteftation.     2  Vent.  155.  Pafch.  % 

W.  and  M.  in  C.  B.  Beaumont  v.  Welden. 

tn  rtpJevhy       3*7.  Trefpafs  againft  hulband  and  wife  for  a  trefpafs  done  by  the 

avowant       ^"^^  alone;  they  both  plead  not  guilty  as  to  part,  and  as  to  the  reft^  they 

pleaded  tbut  plead  in  bar  that  the  hufband  tvasfeifed  in  fee  in  right  of  his  wife,  and 

he  was  feifed  being  Jofeifedy  he  demifed  it  to  the  plaintiff  fir  a  year^  and fo  from  year  to 

menu  infu    ^^^  rendering  renty  and  for  fo  much  in  arrear  the  wife  entered  and  dif 

injure  Mjto"  trainedy  et  fuit  inde  pofleflionat^  ufque,  &c.     It  was  obje£^ed  that 

^*^ /'    the  pleading  that  the  hufband  was  feifed  in  his  demefne  as  of  fee 

^u£ef€afaiiu  *^  ^S^^  of  iiis  wifc  was  ill,  for  they  are  both  feifed  in  her  right, 

Tiiereporter  and  fo  are  all  the  precedents;  and  further,  that  the  declaration 

^•»  *jjl^»    charges  the  wife  only  to  be  the  trefpafibr,  and  yet  they  both  as 

arowry  it     ^^  ^11  ^^  trefpafs  pneter,  &c.  have  pleaded  that  they  are  nof 

not  well       guilty,  when  it  ought  to  be,  quod  ipfa  is  not  guilty;  and  upon 

Jt'*u£bi  to'   ^^^^^  exceptions  the  court  gave  judgment  for  the  plaintiff  cl«arly. 

kecbicbann  ^  Lutw.  X421.  1425.  Trin.  ^  W.  3.  Catlin  V.  Milner. 

and  ftai€ 

wcfe  lUfed  in  jurtiuEorii  foe,  and  that  fo  are  all  the  precedents;  but  £ud  that  nothing  wai  meationtd 

M  to  thit  matter,    a  Lvtw.  1596.  HilL  9  W.  3.  In  cafe  of  Aikn  t.  Baily. 

[  ip8  J  38,  Trefpafs  againft  huft>and  and  wife;  htifbatfd iixeA,  and  Cr 
Trancis  Winnington  moved  in-  arreft  of  judgment;  fed  non  alloca- 
tur;  for  wife  may  ewnmit  trefpafs  along  with  btffband^  12  Mod« 
246.  Mich.  10  W.  3.  Hyde  v.  S*. . . . 

39.  In  an  a£tion  brought  againft  the  baron  upon  feveral  promfet 
made  by  the  feme  be/ore  coverturem-  The  defendant  pleads  in  bar  that 
he  and  the  womany  fuppofed  in  the  declaration  to  be  his  tvjfey  were  never 
Joined  in  lawful  matrimony.  The  plaintiff  demurs,  and  upon  join- 
der 24  demurrer  it  was  infifted  that  the  plea  admits  a  marriaee  d^ 


&fto,  wKich  is  fu6ficicnt  to  charge  the  hufband  with  the  wife's 
pTomifesy  and  the  loyalty  of  the  marriage  is  not  materiaU  For 
the  defendant  it  was  faid,  that  (never  laijofuily  married)  in  com- 
mon undeiftanding  is  the  fame  as  (mver  married)^  and  there  are 
many  precedents,  where  upon  fucn  plea  ifliie  has  been  joined  to 
the  country.  But  the  court  held  clearly,  that  the  plea  was  ill  ( 
for  that  in  perfonal  a£lions,  the  matter  muft  be  laid  in  the  fa£l 
of  the  marriage,  and  not  in  the  loyalty ;  and  that  thodgh  after 
iflue  joined  and  a  proper  trial  per  pais,  the  plea  of  the  loyalty  of 
the  marriage  cannot  be  obje£led  to  in  arred  of  judgment,  yet  the 
pl^ntfff  is  not  bound  to  join  iiTue  upon  it,  but  mav  demur  if  he 
will;  and  there  was  judgment  for  the  plaintiff.  MSS.  Rep.  Trin« 
Xj^  Geo.  2«  B.  R.  Norwood  r.  Stevenfon. 

(£•  b)    Damages  and  Cofts.    Where  given  for  or 
againft  Baron  and  Feme  both,  or  againft  one  only. 

t.  y^PPEAL  againfi  harm  and  feme  who  were  imprifoned,  and 
■^^  the  jur^  pcjfed  for  ihem^  by  which  they  had  two  judgments  s 
the  one,  that  the  bartm  Jbould  recover  damages  alone  for  himfeif  and 
the  otber^  that  the  baron  and  feme  fhould  recover  damages  for  him  and 
the  feme.  Br.  Baron  and  Feme,  pi.  82.  cites  X2  R.  2.  and  Fitzh. 
Judgment,  io8. 

2«  In  ajife  by  baron  and  feme  xht  jury  found  for  the  plaintiffs^  and  Br.  Jomder 
that  the  goods  of  the  baron  were  carried  away.     It  was  awarded  th^t  *"  "^f  *'^"* 
baron  and  feme  recover  feifin  of  the  land,  and  damages  of  iflues  y  s.'c.-1-Br. 
and  that  baron  alone  recover  for  the  goods  carried  away«    Br,  Jwigmeot, 
Damages,  pi.  ji.  cites  ii  H.  4.  i6.  sla-^ 

Br.  Baroo  and  Feme,  pi.  Sa.  citei  S.  C* 

3*  If  hulband  and  wife  join  in  a  writ  of  amffiracy^  thev  Ihall 
recover  damages  together,  as  well  as  in  trejpafs  committed  upon 
the  land,  or  againfi  the  perfon  of  the  wifty  where  they  join  in  an 
aAion  and  are  plaintiffs ;  fo  where  they  are  defendants,  judg- 
ment (hall  be  given  againft  them  both.  Quae  coherent  perfonac^ 
a  perfona  feparari  nequeunt.  Jenk.  28.  pK  53. 

4.  In  cafe  by  baron  and  feme,  for  words  fpoke  of  the  feme.  The 
judgment  was  that  the  baron  and  feme  recover.  It  was  affiened  for 
error,  that  the  baron  only  is  to  have  the  damages,  and  therefore 
that  judgment  (hould  be  that  the  baron  (only)  ihould  recover  ; 
but  judgment  was  affirmed  per  tot.  cur.  Godb.  366.  pi.  459. 
Hill.  Q.  Car.  B.  R.  Litfield  v.  Melherfe. 

5.  Error  of  judgment  in  wafle  againft  the  tenant  for  years  **5**^j;J|' 
brought  by  baron  and  feme  of  moiety  being  ^^^rf  in  reverfion  to  them  p\  doct^not* 
and  his  heirs,  becaufe  the  damages  are  given  to  huiband  and  wife,  appear. 
which  per  curiam  is  ill,  and  (hould  have  been  amended  in  C.  B.    [  199  } 
before  the  writ  of  error  all<|wed;  but  now  it  is  too  late,  and  judg- 
ment reverfedi  nifi.     3  Kcb.  175*  Trin.  25  Car.  2.  B.  R.  Curtis 

y.  J3rown. 
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(F.  b)  Kquity^    Suits  and  Prftceedings  by  and  againft 

them. 

1.  ^HE  court  Compdled  hulband  and  wife  to  levy  afine^    Toth« 
-''     156.  cites  a  «  3  Elye.  Barty  v.  Herenden. 

2.  The  court  doth  d^ctee  a  report,  nrherein  it  was  dioaght  fit 
that  the  defendant  (hould  compel  his  wife,  and  another  man's 
wife,  being  the  other  defendant,  to  levy  a  fine  and  join  ih  aj/iir^nce. 
Toth.  158.  Pafch.  8  Jac.  li.  B.  Raft  v.  Whittle  &  al'. 

3.  The  court  compelled  the  wife  to  levy  a  fine,  and  perf(B 
cjfurances.    Toth.  157.  cites  Mich.  Jac*  Sands  v.  Tomlinfon. 

4«  A  fettlement  by  the  wife  on  the  baron  was  by  confent  on  a  bill 
brought  by  the  baron  againft  the  feme  decreed^  and  there  was  no 
fim  or  recovery f  or  other  legal  z€t  done  to  bind  her,  but  the  baron 
quitted  fome  advantages  he  had  on  the  wife^s  eftate  by  former 
fettlements,  and  gave  her  power  to  difpofe  of  her  real  and  perfb* 
nal  eftate  by  will ;  the  wife  died,  and  a  long  time  after  a  bill  of 
review  was  brought,  but  the  court,  affifted  by  judges,  declared 
the  decree  good^  2  Ch.  R.  46.  22  Car.  2*  Earl  of  Caftlehaven 
T.  Underbill. 

5*  The  wife's  portion  of  40ol.  was  left  in  the  hands  of  her 
brother,  who  gave  a  bond  to  the  baron  to  pay  the  intere/i  to  the  baron 
and  Inifeme  during  their  lives,  and  after  the  death  of  the  furvivor 
of  them,  then  to  pay  the  principal  to  fisch  child  as  tbex  Jhould  appoint : 
if  np  child,  then  the  furvivor  to  have  the  difpoial  thereof;  the 
baron  was  grown  poor,  and  prayed  to  have  200/.  to  buy  him  an 
office  for  fubfiftence,  and  the  wife  being  examined  apart,  and  con- 
fenting,  the  fame  was  decreed.  Fin.  R.  365.  Trin*  30  Car.  2* 
Srudenell  and  Orm  v.  Price. 

6.  P.  the  defendant  gave  bond  to  A.  for  200I.  A.  died,  and 
left  E.  his  daughter  legatee  and  executrix.  £.  married  D.  the  plain- 
tiff, ancf  IL  and  D.  brought  a  bill  againft  P.^r  the  200/I  P.  owned 
the  bond,  But  faid  ihe  had  paid  50I.  ia  difcharge  of  the  faid 
teftator's  debts,  and  thereupon  had  her  bond  delivered  up  to-be 
cancelled,  and  the  remaining  1501.  was  Iqnt  on  a  mortgage,  and 
ready  to  be  paid,  with  intereft,  as  the  court  ihould  dire£t,  fa  as: 
it  may  be  preierved^forthe  benefit  bf  £.  and  not  to  be  fpent  by  her 
hufband.  The  court  ordered  the  faid  fecurity  to  continue  till  the 
money  be  laid  out,  or  otherwife  fecured  for  tlie  wife,  or  till  fur-» 
ther  order  made.  Fin.  Rep»  377.  Trin.  30  Gar.  2.  iJavy  v.  Pol- 
lard. 

7.  A  fente,  infant,  on  the  death  of  her  brother,  without  ifliie^ 
became  intitled  to  tie  trufi  rf  lands  in  fee  of  400!.  pet  ann.  and'  P. 
married  her  without  her  uther's  confent.  Tihejather  brought  a 
ail  againft  P.  and  his  wife,  and  trtifiees,  fetting  firth  as  aforefaidy 
und  that  jP.  intended,  when  his  wife  fbould  come  y  age^  to  make  her 
levy  a  fine,  and  fell  the  lands^  and  therefore  prayed  that  a  provipon 
mnd  fettlement  be  made  for  her.    The  defendants  demurred,  becaufe 

it 
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it  appeared  of  the  plaintiff's  own  fhewingi  that  he  had  no  right 
to  the  lands,  either  in  law  or  equity,  or  any  ways  im powered  to 
2nfpe£t  the  management  of  them.  Ld.  Chancellor  allowed  the 
demurrer;  but  faid,  that  if  P.  had  been  plaintiff^  to  have  the 
truftees  transfer  the  eftate,  or  to  aflc  any  otlier  *  favour  of  the 
court,  he  could  then  make  him  do  what  was  reafonable.  Veiti. 
39.  pL  37.  Pafch.  34  Car.  2.  Micoe  v.  FowelK 

8«  G.  a  man  of  mean  fortune  had  married  a  woman' who  was  one 
of  two  coparceners  to  600/.  per  ami.  The  friends  of  the  wife 
fuggefted  lutiacsj  isfc,  hut  Jbe  was  in  court,  and  being  thought  fen^ 
fible  enough,  the  friends  moved  that  the  eflate  might  be  fo  fettled, 
that  (he  might  not  be  wrought  upon  by  her  hufband  to  give  it 
him  from  her  children  by  him  or  by  any  after-hufband,  which 
the  court  thought  fit  to  order,  and  it  was  left  to  Mr.  Pcllezfen  to 
fee  fuch  a  fettlement  made,  and  the  court  remembered  the  cafe  of 
Sir  Edward  Graves.  The  fettlement  was  to  be  to  the  hujhand 
and  wifii  and  the  longer  liver  of  them,  then  to  the  ijiie  between  them, 
&c.  with  a  power,  in  cafe  of  failure  of  iJUe,  for  the  nvife  to  difpofi^ 
Skin,  no*  pi.  i.Trin.  35  Car.  2.  d.  R.  Griffith's  cafe. 

9.  A  hufband,  as  adminiftrator  to  his  wife,  obtained  a  decree 
againft  the  truftees  to  raife  her  portion,  but  he  being  a  younger 
brother,  having  made  no  fettlement  on  her,  and  having  a  fon  by 
her,  the  money  was  decreed  to  be  raifed,  and  put  out  for  his  be- 
nefit for  life,  then  to  the  fon  for  life,  and  if  he  leave  iflue,  then 
for  fuch  ifTue;  but  if  he  dies  without  iifue,  and  the  father  furvives, 
he  to  have  it.  Abr.  Equ.  Cafes,  392.  Pafch.  1700.  Wytham  v« 
Crawthom. 

10.  A.  devifed  to  B.  his  daughter,  the  wife  of  C.  for  her  fepa-  t  A  nua 
rate  ufe,  the  furplus  of  his  perfonal  eflate,  and  makes  the  wife,  his  ^  *  JJhofc 
daughter,  executrix.     Among  other  parts  of  the  perfonal  eftate  portion  wat 
there  was  a  mortgage  from  D,  which  C.  her  hujhand  gave  a  f  note  »«  truftec't 
under  his  hand  that  foe  foould  enjoy,  and  take  the  benefit  of.     By  touw'ti^^ 
the  note  the  hufband,  as  to  the  mortgage  and  interefl,  has  tied  part  with  it 
himfelf  down.     But  Cowper  C.  thought,  that,  as  to  the  furplus,  ^."^  **"  ^<^«"-« 
it  being  devifed  to  the  wife,  and  not  to  truftees,  when  it  comes  " ?cSement 
to  the  wife  it  belongs  to  the  hufband,  and  what  he  has  pofieffed  of  landvco 
by  confent  of  the  wife,  there  is  to  be  no  account  for  that,  but  ^.  P"'<jJ»»^«<* 
referved  the  confideration  as  to  thi^  furplus,  whether  it  belongs  to  money.  Th« 
the  hufband,  or  to  the  wife  for  her  own  feparate  ufe*     2  Vem.  court  will 
659.  pi  585.  Trin,  17 10.  Harvey  v.  Harvey.  notfctafide 

niaile  by  the  huiband  to  purchaf^  and  fettle,  though  a  bill  was  brought  by  a  creJUor  of  the  bufiand  by 
jodfmeot  for  that  purpofe ;  for  the  court  would  not  have  decreed  it  to  the  huiband,  (bad  he  brought  4 
^U  for  the  portion),  without  maicing  fome  fuch  fettlement*  Ch.  Prcc.  »i.  pi.  24.  Pafch.  1691* 
Moor  T.  Rycanlt. 

1 1.  A.  devifed  lands  to  his  fon  and  heir  charged  with  his  debtSj  Gjlb.  Equ. 
and  2500/.  legacy  to  his  daughter  at  21  or  marriage,  provided,  if  foe  HiS'o^Ann. 
marries  in  her  motifs  life-time,  without  her  confent  in  writing  firfl  s.C.  intoti- 
had,  then  ^00 1,  part  thereof,  to  ceafe,^nihc  applied  towards  payment  Jem  verbis. 
of  debts.  The  daughter,  after  ai,  marries  unknown  to  her  .sz^hui'x 
ipother^  There  was  fufficicnt,  without  this  500I.  to  pay  all  the  w.  icM.  ^ 
dcbt$*    Ld,  Keeper  decreed  the  whole  muft  be  raifed  by  falc  of  "««• »"  "t^c 

r  Q^^  j^^  of  the  tart 
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«^^^"T  fo  much  as  is  ncccflary,  unlcfs  tlic  defendant,  the  fon,  will  other-; 
si  p.  by  Ld.  ^^^  fecure  the  payment ;  but  that  the  money,  when  raifed,  muft 
commiffion-  be  brought  before  the  mafter,  till  the  plaintifF,  the  hufband,  make 
frliutchins,  fomc  fettlement  on  his  wife^  and  for  that  purpofe  to  bring  his 
deeds  before  the  mafter,  to  fee  what  provifion  he  can  make  foe 
her.    Chan.  Free.  348.  pL  256.  Mich.  1712.  King  v.  Wythers. 


[  201  ]   (G.  b)     Where  on  a  Bill  by  a  Baron  for  the  Wifc'a 

Portion  the  Court  will  decree  a  Settlement. 


I .  ^T^  H  E  defendant  fued  in  the  eeclejtafiical  court  fir  a  portion  due 
^    to  his  wife;  this  court  ordered  an  injun£kion  to  (lay  pro- 
ceedings there,  till  he  ihould  make  a  competent  jointure.    Toth. 
179.  cites  14  Car.  Taniield  t.  Davenport. 

2.  The  wife,  an  infant,  was  intitled  to  ^00 L  portion,  heftdit 
lands  of  inheritance*     On  a  bill  by  baron  and  feme  for  the  portion^ 
decreed  the  baron  to  m^kt  fettlement  on  her  fuitable  to  her  portion 
in  money,  though  the  lands  of  inheritance  will  defcend  to  her 
iflue.    Fin.  R.  361,  362.  Trin.  30  Car.  2.  How  &  Ux.  v.  God- 
frey and  White. 
Cilb.  Eqo.        3,  When  a  baron  fues  here  for  his  %uifis  fortune,  the  court  wiU 
&*s'*P^— *  oblige  him  to  make  a  fettlement  on  her  by  way  of  jointure,  or  to 
ftShow.aSz.  fecure  a  maintenance  to  her  in  cafe  (he  outlives  the  baron;  per 
pi,»75.HiU.  Wright  K.  2  Vem.  494.  pi.  444.  Pafch.  1705.  in  the  cafe  of 
34* 35C«r.  Qxcnden  V.  Cbenden. 

%t  in  c«nc* 

Anon.  S.  p.  and  adds,  hnX  if  he  comet  not  into  chancery  as  a  complainanti  dicy  will  never  force  hin^ 
to  letdcy  as  if  he  fues  at  law,  4rc.  but  this  is  to  be  at  the  prayer  of  the  wife*s  fnendi  and  relations  xxk 
lecure  part  to  the  feme,  and  part  to  the  children ;  but  where  hsrvm  Mnd  femt  dtmsnd  the  extcut'um  of 
s  truM  of  a  real  cftate  in  equity,  which  Kvai  devifed  for  the  bcnelit  of  the  Feme,  it  moft  be  decreed  k- 
cordmf  to  the  will ;  but  where  the  huiband  comes  fn-  a  perlbnal  demand  in  right  of  his  wife,  the  court 
nay  impofe  teems  on  him ;  per  Cowper  C.  a  Vem.  626.  pi.  558.  Mich.  170S.  Lupton  &  Ux.  ▼• 
Tempeft  k  al*.  Bill  by  baron  and  feme  for  his  wife's  Kirtune  which  was  decreed,  but  the  b4rc^ 

Jeerttd  tM  f  nuddU  with  the  wife's  portion  ////  be  bad  made  a  fuitable  fatUaunt  on  ber  and  ber  ebildrtMm 
Fin.  Rep.  145.  Mich.  16  Car.  »•  Shipton  U  Ux.  ?•  Hampfon  Sc  al*. 

Chaa.  PrK.  ^,  Bill  to  have  a  fatisfa£tion  for  their  portions  charged  upoa 
if  cf  but  *  ^^^'  father's  lands  by  marriage  fettlement,  and  for  a  legacy  given 
s*.  p!  does  them  by  their  father's  will,  &c.  The  cafe  was,  there  was  a  trufi 
^!l!  c^ih'  /^OT  in  a  marriage  fettlement  to  raife  portions  far  daughters,  payable  at 
2qu.  Rep.*  ^^^*''  ^(/h^^^  ^i^^  if  ^^9  or  day  cf  marriage,  with  zprovifo,  if  fuch 
31.  s.  c.  daughter  or  daughters  fhould  nappen  to  die  before  their  age  of  2T 
but  s.  p.  Qj.  ^^j  Qf  marriage,  then  fuch  daughter  or  daughter's  portion  not 
pear,  and'fs'  ^^  ^  raifed,  but  the  trull  term  to  attend  the  freehold  and  inherits 
in  totidem     ance.     The  father  gives  by  bis  will  500/.  apiece  to  his  two  daugb^ 

Chaiu  Pitc  ^^^*  '*f  P^^^^^if^f  payable  in  the  fame  manner  as  their  portions  wert 
to  be  paid  by  the  fald  marriage  fettlement.  Note,  in  this  cafe  one  of 
the  daughters  married  during  her  infancy^  and  It  was  ordered  that 
her  portion  be  raifed,  and  brought  Implore  a  matter,  there  to  re^ 
main  until  her  hufband  fhould  make  a  fettlement  fuitable  to  her 
fortune;  per  Harcourt  C.  MS.  Rep.  Pafch.  12  Ann.  in  Caua 
Grcenhill  v.  Waldoe. 

5.  hfem 


IBftton  anB  iFemev^  dot 

^VAfeme/pk  took  a  mortgage  in  fee  for  800/.  andmarriii.  The 
mafter  of  the  rolls  held,  that  lif  the  huiband  had  fued  in  equity  for 
the  money,  or  had  prayed  that  the  mortgagor  might  be  foreclofed» 
equity  (probably)  would  not  compel  the  mortgagor  to  pay  the 
money  to  the  huiband  without  his  making  fome  provifion  for  hid 
wife,  or  at  leaft  upon  her  application  to  the  court  againft  the 
mortgagor  and  the  huiband,  the  court  might  prevent  the  payment 
of  the  money  to  the  huiband,  unleis  fome  proviiion  were  made 
for  her.  Wms/s  Rep.  45 8^  459.  Trin.  17x8.  Bofvil  v.  Brander. 

6.  A  feme  being  intitled  to  4000/.  portion  after  her  mother^ s  death f  to  Mod. 
and  for  which  no  intereft  is  payable  in  the  mean  time,  and  ihe  ^\^e^p^' 
having  married  a  confiderable  tradefman,  decreed,  by  confent  g^doesaotap- 
tbefeme^  that  baron  might  feU  a  moiety  of  the  portion,  or  difpofe  of  petf • 

it  as  he  thought  iit.  2  Vtitt.  762.  pi.  662.  Trin.  17 18.  Butler 
T.  Duncomb. 

7.  A.  deviied  loool.  to  B.  a  feme  fole,  infant,  payable  after    [202 
the  death  of  the  teitator's  wife,  and  at  B.'s  age  of  20  years,  if  B. 
Ihould  fo  long  live.    B.  at  above  18  years,  without  tier  father's 
confent,  married  J.  S.  who  foon  after  became  bankrupt.    The 
commiffioners  qffigned  the  eftaU  of  J.  S.  and  after  he  had  his  certificate 

end  mfcharge^  without  any  affignment  having  been  made  of  his  wif/s 
poffibility  or  contingent  right  to  her  portion.  Afterwards  the  wife, 
by  her  next  friend,  brought  a  bill,  fetting  forth  how  ihe  was  fe- 
duced  into  this  marriage,  and  the  huiband's  bankruptcy  and  dif- 
charge  prayed  that  the  money  might  be  fecured  to  her  and  her 
children,  which  the  huiband  in  his  anfwer  confeiTed,  and  fuh- 
mitted  to;  but  prayed  the  arrears  of  intereil,  which  was  decreed 
him,  dedu£ling  the  coils,  and  the  legacy  ordered  to  be  laid  out 
in  a  purchafe,  and  the  wife  in  the  .mean  time  to.  have  the  intereft 
for  her  feparate  ufe,  &c.  per  Ld.  C.  Parker.  Wms/s  Rep.  382. 
386.  Mich.  1718.  Jacobfon  v.  Williams, 

8.  If  hu^ndfues  in  thej^hritual  court  for  a  kgacv  left  to  the  nvife, 
chancery  will  grant  an  iniundion  to  ftay  proceedings  there,  be- 
caofe  that  court  cannot,  but  this  court  will,  oblige  him  to  make 
an  adequftte  fettlement  on  her.  Cited  per  Mr.  Mead,  as  granted 
the  lail  feal  per  Ld»  M;igclc8fieI4.  Ch«  Free.  548.  pi.  339.  Mich, 
1720. 

9.  Portions  were  glvan  to  daaghters,  provided  they  fMrry  nvith 
t^efit  rf  their  mother.  They  married  without  confent.  llkough 
this  proviib  is  only  in  terrorem,  and  makes  no  forfeiture,  yet  upoa 
the  buiband's  applying  to  the  court  for  payment  of  their  portions, 
the  mailer  of  the  rolls  ordered  propofals  to  be  made  before  t'le 
mailer  as  to  the  fettling  the  money.  Cafes  in  Equ.  in  Ld«  Tal* 
hot's  Time,  212.  Mich.  10  Geo.  2.  Hervey  v.  Aihtom 

ro.  Ld.  C.  Eling  faid,  he  thought  it  extraordinary  that  chancery 
{hould  interpofe  againil  the  huiband,  in  cafes  where  the  law  givcd 
him  a  title  to  the  wife's  perfonal  eilatc,  and  doubted  it  had  done 
more  harm  than  good,  uxdefs  where  the  huiband  appeared  profli-* 
|;ate  or  extravagant,  2  Wms/s  Rep,  642,  Mich,  1731.  in  cafe 
of  Milner  v.  Colmer. 

II,  Jnd  therefore  vfhcre  A.  pcndhig  an  account  for  a  great 
perfonal  eftatCj  mmici  an  infant  intitled  to  a  targe  iharc  thereof, 

0^4  "fiz. 
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viz.  14000I.  applied  to  the  court  for  his  wife'g  portion^  and  being; 

fent  to  a  mailer  to  make  propofals  as  to  what  he  would  fettle,  and 

he  offering  to  fettle  4000/.  part  of  the  14000A  portion^  and  to  covt* 

pant  that  in  cafe  his  elder  irothei-j  nvho  tad  then  no  tffui^  and  who 

probably  would  have  no  iflue  by  his  then  wife,  who  lived  feparate 

from  him  fjbould  die  without  ifJUe  nude  in  A*s  life^ime^  to  fettle  500/. 

a^year  of  the  family  eflate  of  jooo/.  a^year  upon  her  for  a  jointures  and 

alleging  that  he  bemg  In  trade,  and  a  freeman  of  the  city  of  Lon<* 

don,  the  cuftom  of  the  city  was  alone  a  provifion  for  her.    Ld. 

C.  King,  after  examination  of  the  wife  in  court  as  to  her  confent^ 

which  Ihe  gave,  and  likewife  her  reafons  for  it,  he  recommended 

it  to  A*  to  add  to  his  propofals,  but  A.  anfwering  that  he  could 

not  conveniently  do  it,  his  lordfhip  dire&ed  that  the  defendant 

entering  into  fuch  Covenant,  fhould  be  paid  the  refidue  of  the 

portion  beyond  the  4000/.  which  was  to  be  invefted  in  land,  and 

fettled  as  above,    a  Wms.*s  Rep.  (639)  Mich.  1731*  Milner  v. 

Colmer. 

J^'*?^^       I  a.  The  lady  Shovel  drvifed  4000/.  in  trujlfor  tbefeparaU  trufi 

Tbifwajthe  of  a  feme  covert.    The  hufband  and  wfo  brought  a  bill  againft  tho- 

cafe  only  oft  truftees  to  have  the  money  paid  them;  and  though  (he  hcrfelf  was 

^Thef^e  '^  court^  and  confented  that  the  money  fbould.  he  paid  to  her  hufhand^ 

urasobferved  vet  the  maftcr  of  the  rolls  would  not  decree  it,  but  difmiflcd  the 

by  the  \A,  '  bill.     Cited  in  the  cafe  of  Penne  v.  Peacock,  Mich.  1734.    Cafes 

rtatTt  wm'   '^^  ^<J"-  '^  ^^-  Talbot's  Time,  43.  as  the  cafe  of  Blackwood  v* 

only  of  a        Norris. 

pcrfanaltyy 

and  fomcwbat  patticular.    Af  S.  Rep.  in  S.  C« 


E  ^03  ]    (H,  b)     Equity.     In  what  Cafes  Equity  will  order 
5cc  (F.  b)       the  Huflband  to  inforce  or  procure  the  Feme  to 
do  an  A£t- 

I.  /^RDERED,  that  the  baron  become  bound  in  a  reecgnhana 
^^  that  his  wife  (hall  releafe  her  rights     Toth.  158.  cites  4  & 
5  E.  6.  Vaux  v.  Gleas. 

2.  The  defendant's  wife  would  not  bring  in  evidences  according 
to  an  order,  wherefore  the  hulband  was  bound  that  flie  {hould  dp 
it.  Toth.  1 70.  cites  4  Eliz.  King's  Coll.  in  Cambridge  v.  Ragland. 

3.  The  court  ordered  a  man  to  procure  his  wife  to  acbwwle^t 
a  fine  of  mortgaged  lands^    Toth.  171.  cites  3  &  4  Car.  Griflui 

'y.  Taylor. 

Thedeiqid.  '  4-  Hu/band  and  tvife  iXi^  upon  a  valuable  confideration^  by  leafe 

■nt  l>y  his'  and  rdeafe,  convey  the  nviffs  land  in  fecy  and  covenanted  that  thle^ 

^ttTbfeo.  ^^fi  fiould  levy  a  fine  of  the  fame  to  the  ufe  of  the  purchafer.     The 

nfttutmt^  and  i^ifc  refiifed  to  levy  a  fine.    The  plaintiff  brought  his  bill  to 

b  Ttadyt9  jiave  his  title  pcrfeftcd  by  a  fpecifid  performance  of  the  cove^^ 

u2i0^hut  ^i^^^i  and  a  precedent  was  cited  where  a  fpecifick  performance 

Sayih'i;^  wifi  had  bc^n  decreed  in  the  like  cafe;  but  the  chancellor  would  ncjt 


2(/^i;«  ^''  decree  a  fpecifick  performance  in  this  cafe,  becaufe  upon  fuch 
Tad  teTan-    ^^^^^^  the  jiufband  could  not  compel  his  wife  to  levy  a  fine,  and 
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If  file  would  not  comply,  imprifohment  would  fal|  upon  the  huf-  ^tpfrfuoAt 
band  for  contempt,  which  was  the  ill  confcquencc  of  the  decree  pc/cow'^ 
in  the  faid  cited  cafe.    MS.  Rep.  Mich.  4  Geo.  in  cane.  Otread  c.  it  is  a 

7.  Round.  tender  point 

to  compel 
the  hulband  by  a  decree  to  procore  hit  wife  to  levy  a  fine,  though  thett  has  been  fome  precedents  in 
this  court  for  it  \  and  it  is  a  great  breach  opon  the  wifdom  [of  the  law],  which  fecures  the  wife*s  lands 
from  being  aliened  by  the  hufband  without  her  free  and  volunUry  confent,  to  lay  a  neceflity  upon  the 
wife  to  part  with  her  lands,  or  otherwife  to  be  the  caufe  of  her  hu (band's  laying  in  prifon  all  hit  days) 
and  faid  he  did  not  think  it  proper  in  this  cafe  to  decree  a  fpect/ick  performance  of  the  covenant,  but  the 
defendant  muft  refund  the  purchafe- money  paid  to  him  with  coftt.  In  another  MS.  Rep.  Mich.  4 
Cm.  in  cane.  Outram  v.  Round.  S.  C» 


(I.  b)     OfFences  and  Crimes  done  by  the  Feme,  or 
her  and  Baron.     What  and  how  punifliable* 

I.  J^EME 'WZ'^  arraigned  of  fehny\  and  wa8  covert  baron,  and  Itwaipm. 
-*     nvould  have  cmfejfed  hj  command  of  the  baron,  and  the  court  pounded  to 
would  not  take  H  for  pity,  but  charged  the  inquejf,  who  faid  that  fhe  jJJ^  \{^^^tlm 
did  it  by  coertion  of  her  baron  infpight  of  her  teeth,  by  which  ihc  went  aid  hit  vifg 
quit;  and  it  was  faid  that  the  command  of  the  baron,  without  ^***'v*- 
other  coertion,  (hall  not  make  felony.    The  rcafon  feems  to  be,  p,^Jm!^ 
inafmuch  as  ^e  law  intends  that  the  feme,  who  is  under  the  rl^ry,  ami 
power  of  her  baron,  durft  not  qontradidl  her  baron.    Br.  Corone,  f*^/*^']*** 

pL  108.  cites  27  Aff.  40.  inthtnigitl 

andfieal 
g9oJtf  what  ofience  thii  wis  In  the  wife  ?  and  agreed  by  all,  that  h  was  no  fdoay  in  the  wife ;  for  tho 
wife  being  together  with  the  huibajid  in  the  a£t,  the  law  fuppofeth  the  wife  doth  it  by  coertion  of  the 
hufbandy  and  fo  it  ii  to  all  larceniet;  hot  as  to  murder,  if  hu/band  and  wife  both  join  in  it,  they  ass 
loth  equally  guilty.  See  Fitsh.  Coron^  i6o«  27  Afl*.  pi.  40.  Fitsh.  Corone  199.  Poulton  de  Pace 
•sa6.  b.  And  the  caie  of  the  Earl  of  Somerfet  and  his  Lady,  both  equally  found  guilty  of  the  murder 
of  fir  Thomas  Overbary,  by  poifoning  him  in  the  Tower  of  London.     Kel.  3 1 .  16  Car.  %•  Anon. 

•  The  feme  may  commit  felony,  if  it  be  not  by  coertion  of  the  huiband  ^  per  cur.     11  Mod.  Mick, 
SO  W.  3.  in  the  cafe  of  Hyde  ▼.  S  .  . .  • 

a.  A  feme  covert  commits  felony*  Appeal  flial|  be  brought  againft 
her  widiout  her  huiband,  becaufe  it  concerns  life;  but  otherwife 
where  it  does  not  conceni  life^  as  if  ihe  commits  treipafs.    Jenk. 

28.  ph  53- 

3.  The  hulband  (hall  not  anfwer  for  damages  given  in  a  criminal 

nustter,  as  in  an  information  for  fuppreffing  a  will;  .though  for 

civil  oflences  it  is  otherwife,  as  battery,  ilander,  or  aflumpfit  by 

feme  covevt.    Noy  103,  104,  Trin.  12J4C.  Brereton  v.  Town- 

fend,  [^f^i 

4«  IVhcrc  debt  was  broughj  againft  the  hufb^nd  and  wife  for'.*^^!  .^  /A'i-  :''.  1 
the  recufancy  of  the  wife,  the  h|5band  would  have  appeared  by  vv'  ^-  i-  > -' 
fuperfcdeas  alone;  but  the  court  refolved,  that  cither  both  muft  "^^r/s'-^:^ 
»PP^?»  or  both  be  outlawed.  Hob.  179.  pi.  209.  Lovcdcn'^  ^'-^LL--^ 
jcafe. 

5.  At  the  feiEons  at  the  Old  Pailey  the  7th  of  December  \66^^ 
pne  Jane  Jones,  together  with  one  Thomas  Wharton,  were  indiffed 
for  burglary,  and  fhc  pleaded  berfelfto  he  married  to  Wharton,  on  pur- 
pofe  to  be  excufed,  being  with  ner  hulband  at  the  burglary;  and 


uc  refff^dd  to  plca4  by  tbe  oam^  of  Tones^  and  thereupon  wc 


called  for  the  jury,  which  found  the  mdi£kment|  and  in  their  pre- 

fence,  and  by  their  confent,  we  made  the  incU£kment  as  to  her 

name  to  be  jiwe  Wharton^  alias  Janes  $  but  we  did  not  caU  her 

Jane  Wharton^  the  mfe  of  Thomas  WhartoUy  but  gave  her  the  ad* 

dition  offpinfier,  and  men  ihe  pleaded  to  itj  and  the  court  taUd 

her,  that  if  upon  her  trial  flie  could  prove  (he  was  married  to 

Wharton  before  the  burglary  committed,  (he  (hould  have  the  ad« 

vantage  of  it^  but  on  trial  flie  could  not  prove  it,  and  fo  was 

found  guilty,  and  judgment  given  upon  her.     Kel.  37. 

%  Keb.  468.       6.  A  feme  covert  was  indited  alone  fir  buying  and  ingroffing  Jl/i, 

pi.  56.  Hill   contrary  to  thejlatute^  and  found  guilty  ^  and  it  was  moved  to  quafh 

Car.  aVs.    ^hc  indidmcnt,  becaufe  a  married  woman  cannot  make  a  contraQ; 

c.  the  court  Without  her  hufband,  and  that  he  ought  to  be  joined  in  this  indi£i- 

feetsed  of     mcnt  J  for  if  any  profit  arifcs  by  buying  and  ingrolling,  it  accrues 

the°bufl>and  to  the  hufbandj  it  is  true,  for  greater  ofiences,  as  felony,  &c.  (he 

ihooid  be      may  be  indifled  alone ;  but  M^ether  (he  might  in  this  cafe,  the 

a?raitw*    court  gave  no  judgment    Sid.  410,  pi.  5.  Pafch.  19  Car.  a. 

^^ibUL*    B.  R.  The  King  v.  Fenner. 

479.pl.  15. 

Pafefa.  %i  Car.  »•  S.  C.  the  court  faid,  that  the  wife  may  at  well  ingroft  and  fell,  as  convert  or  cjed, 
which  muft  be  aAwaUy  proved  againft  her;  but  in  this  cafe  ihe  waa  indited  by  the  name  of  F*  Spinfter» 
aliai  dia*  the  wife  of  fuch  an  one  ^  the  court  agreed,  that  the  addition  is  never  put  in  the  aliaadia*,  but 
all  conceived,  that  after  verdi^  ihe  may  be  intended  a  fingle  woman,  the  alias  diA*  being  ufual,  an4 
docs  not  nccd&rily  imply  ibat  ihe  was  a  «nfe,  but  fo  called,  and  judgment  pro  rege,  nifi.»  Ibid. 

90).  pi.  69.  S.  C.  The  court  held,  that  the  alias  did*  is  nothing,  and  the  verdiA  has  Ibond  her 
gniHy,  which  Aey  could  not  do,  were  ihe  a  feme  covert;  and  judgment  pro  regs^  and  after  ibe  was 
incd  15s.  the  value,  &c. 

7.  Where  the  lu/tand  and  wifi  ufe  the  fame  trade^  as  felling  of 
ale,  &c.  (he  does  it  as  fervant,  and  he  alone  (hall  be  indiAed. 
2  Keb.  583.  pi.  122.  Mich.  21  Car.  2.  B.  R.  Moreton  v.  Pack* 
man. 

8.  Hufband  and  wife  may  be  found  guilty  of  nutlanee^  hotter^ 
ts^c.  and  the  reafon  why  in  burglary^  larceny^  &c.  ihe  is  excufed^ 
is,  becaufe  (he  could  not  tell  what  property  the  hufband  might 
claim  in  the  eoods.  Arg.  10  Mod.  63.  Micli.  10  Ann«  B«  )l« 
in  cafe  of  the  Queen  v.  Williams. 

t$alk.j84.  p«  Hufband  and  wife  were  indi£led  for  keeping  z  baf»(fyJ)oufe 
trfiwsd  if.*  and  procuring  Uvdnefs.  The  court  held  the  indidment  good,  and 
cordingly,-!  faid,  that  keeping  the  houfe  does  not  neceflarily  import  property^ 
10  Mod.  but  may  (ignify  that  fhare  of  government  which  the  wife  nas  ii| 
cit^'^icw.  *  fa^nily  as  well  as  the  hufband.  10  Mod.  63.  Mich.  lo  Axm* 
that  the  in-'  B.  R.  Thc  Quecn  V.  Williams. 

di  Ament  was 

field  good.  10  Mod.  6).  dteaHill.  2  Ann.  Coox*s  cass,  S.  P.  and  that  the  huibt^  waa  iine^ 

and  the  wife  fet  iii  the  pillory. 

[  205  ]  10.  Hufband  and  wife  were  indifked  for  keeping  a  cosmwm 
gaming-houfe^  and  held  good,  and  compared  it  to  the  cafe  of  the 
Queen  v.  Williams  \  for  as  there  the  wife  may  be  concerned  in 
a^is  of  bawdry,  fo  here  (he  may  be  zGtw  in  promoting  gaming 
^nd  iumifhing  the  guefts  with  all  conveniences  for  the  purpofe^ 
10  Mod.  335.  Trin.  2  Geo*  i.  B,  R«  The  Kin^  v.  Dixoiu 


OI5arDn  an^  Sftmt.  so; 


(K.  b)    What  the  Wife  (hall  have  in  Cafe  of  a 

Divorce. 


I.  ¥F  a  man  gives  in  tail  to  haron  and  feme^  and  Acy  have  iffue^  And  wfcen. 
^  and  after  divorce  isfuedy  now  they  have  only  franktenemcnt,  J[i^e"a 
and  the  iflue  (hall  not  inherit ;  for  it  was  once  pofGble  that  their  had  ranfa 
iffuc  might  inherit.    Br.  Tailc  and  Dones,  &c.  pi.  9.  cites  7  H.  f^f^j!^^*" 
4»  id.  per  Thim.  J*  y-^,^,  thej 

iball  hoM  jointly  for  tlidr  lives,  w^  fitrvhrn- Jball  hold  ait,  and  therefore  it  feemi  it  is  only  a  jointer 
MDCy  for  life,  and  the  inhaitancc  is  gone.    Br.  DeraigniBcnt,  Ac.  pi.  15.  cites  13  £.  3* 

a.  If  a  ntan  is  bound  to  a  feme  foley  and  after  marries  ier,  and  Br.Deralgs- 
after  they  arc  divorced,  tbe  obligation  is  revived.  Br.  Coverture,  ^tes  s!^c/ 
pi.  8a.  cites  26  H.  8.  7.  per  Fitzhcrbert  and  Norwich  J.  and  Ae  msf 

have  a^ioi 
4gain,  though  it  was  once  fafpended.    Bot  Brooke  fays,  qnsre  inde.  S.  C.  cited  and  agreed  bf - 

Holt  Ch.  J.  becaufe  the  divorce  being  a  vinculo  matrimonii,  by  reafon  of  fomc  prior  impediment,  it 
pnecootraS,  Sec.  makes  them  never  huiband  and  wife  ab  initio ;  but  if  the  hulband  had  made  ^^feag* 
mnt  mfee  of  tbe  lands  ofb'u  wfe,  and  then  the  divorce  had  been,  that  would  have  been  a  difcontinu- 
tnce  as  well  as  if  the  huiband  had  died,  becaufe  there  the  intereft  of  a  third  perfon  had  been  concerned* 
but  between  the  parties  themfdves  it  will  have  rebtlon  to  deftroy  the  hoiband*s  title  to  the  goods,  and  ic 
proves  no  more  than  the  common  rule,  via.  that  relation  will  make  a  nullity  between  the  partici 
fbemfelves,  but  not  amongft  ftrangers.    Ld.  Raym.  Rep.  521.  Hill.  .21  W.  3. 

3.  The  feme,  after  divorce,  (hall  re-have  tie  goods  which  Jbe  had  ^*^  >f  ^ 
tefrre  marriage.     Br.  Coverture,  pi.  8a,  cites  26  H*  8.  7.  by  Fitz-  j^  f^"* 
herbert  and  Norwich,  witbomt  cd- 

lufiun  befbn 
the  divorce  there  is  no  remedy ;  but  if  by  colhifion  Ae  may  awr  tbe  epfftf/kn,  and  have  det'uiMe  of  the 
whole,  whereof  the  property  may  be  known,  and  as  for  the  reft  which  coniifts  of  wurteff  &c.  flie  flull 

fue  *  iff  tbe  ffiritual  lam.    Br.  Deraignment  and  Divorce,  pi.  i.  cites  a6  H.  8.  7. Br.  Extin- 

guilhment,  pi.  i  •  cites  S.  C.  *  S.  P.  and  prohibition  does  not  lie.     Br.  Deraignment, 

pi.  17.  cites  F.  N.  B.  tit.  Prohlbitioo.  But  Brooke  adds  a  quane,  if  the  property  had  been  altered 
hy  faie  or  otherwife  before  the  fuit  commenced. 

tr2o(j] 

4.  If  land  be  riven  mfranh-marriage^  and  donees  are  divorced,  P«'  Kebie, 
which  of  them  nrft  moves  for  the  divorce  (hall  lofe  the  land ;  per  ^/^^g 
Shelly.   But  by  Fitzherbert,  the  land  (hall  be  i&'vi^^-between  them,  the  land, 
cited  D.  13.  pi.  62.  Trin.  28  H.  8.  becaufe  it 

''     *  was  given 

in  advancement  of  her.  Kelw.  104.  h.  pi.  xz.  Cafus  incerti  temporis.— The  divorce  was  at  the 
fuit  of  the  feme,  and  the  baron  continued  always  in  poileHion,  and  died,  and  after  the  wife  died,  and 
the  feme  was  adjudged  always  in  pofleffion,  becaufe  there  never  was  any  debate  [or  conteft]  by  her 

[about  the  fame].     Br.  Deraignment  and  Divorce,  pi.  7*  cites  iz  AfT.  22. The  Year.book  of 

this  cafe  is,  that  the  land  was  given  in  fhuik> marriage  by  the  father  of  the  wife,  and  that  they  had 
ifliie,  and  that  it  was  adjudged  for  the  iflue  againft  the  coufins  and  hdrs  of  the  baron ;  and  that  no  debate 
happening  between  Uie  baron  and  feme  about  the  tenements,  (he  wai  adjudged  to  be  always  tenant  of  the 
franktenement ;  wliereas  had  any  debate  been,  then  the  baron  had  been  diiTeifor,  and  the  freehold  had  de« 
(cended  to  his  heirs,  of  which  they  would  not  have  been  oui^able  by  any. 

And  where  in  affife  it  was  found  that  the  father  of  tbe  feme  gave  tbe  tentmeittt  to  tbe  feme  and  ber  baron 
ififrsnk-»$arrlagef  when  they  were  infra  annos  nuhilesy  and  at  their  full  age  the  baron  at  bis  fuit  was 
d'ivoret^  by  tbe  gree  oftbtftmey  and  aner  he  beld  bimfe/fin  of  tbe  tvboley  and  o'ufted  the  feme,  and  f  fhe 
brought  alfife,  and  becaufe  (he  was  the  caufe  of  the  gift,  which  was  determined  hy  the  ad  and  fuit  of 
fhe  tnron,  thcrffore  t^s  feme  recovered  thp  whole.  Br.  Deraignment  and  Divorce,  pi.  8.  cites  19  AIT.  2. 
^— Br.  AlTtf?,  pi.  407.  cites  Pafch.  19  E.  3.  and  Fitzh.  AiSfe,  83.  S.  P. 

So  where  land  y(9f^  given  to  the  baron  and  feme  in  taily  resnatnd**-  to  tbe  rigbt  beirs  of  tbe  barony  and  a 
divorce  was  had  at  tb^  fuit  of  the  baron,  who  held  out  the  feme-,  and  (he  brought  a£Qfe,  and  recovered 
f|ie  whole,  becaufe  the  divorce  was  at  the  fuit  of  the  baron.  Br.  Deraignment,  &c.  pi.  16.  cites  8  £.  i  • 
•nd  Fitfh.  Aflife,  p).  415.  and  83,  Pafch,  19  £•  3.-«-9r.  Affife,  pi.  437^  cites  8  E.  3.  and 
f  j^h«  A^ie,  pi,  41^.  ^.  P. 
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5.  If  the  baron  and  feme  purchafe  jointly  and  are  dijeifedy  and  the 

haron  reUafes^  and  after  they  are  divorced,  the  feme  fhall  have  the 

nudetyy  though  before  the  divorce  there  were  no  moieties;  for  the 

divorce  converts  it  into  moieties.     Br.  Deraignment,  pi.  1 8.  dtes 

32  H*  8. 

If  ifttrfoch       6,  If  baron  alien  the  imfe^r  landy  and  then  is  a  divorce  praecon- 

•w  divorct    ^^^^s,  or  any  other  divorce  which  diflblves  the  maniage  a  vin- 

th<  baron      cuio  matrimonii,  the  wife  during  the  life  of  baron  may  enter  by 

di«,a«is     ftatute  32  H.  8.  28.  D.  13.  pi.  61.  Marg.  cites  8  Rep.  73. 

cui  in  vita  ante  Jivortiumf  and  yet  the  word*  of  the  (latute  are,  that  fuch  allenatioD  (hali  be  void^ 
bu:  this  ihaiJ  be  intended  to  toU  the  cui  in  vita.  Mo.  58.  pi.  164.  Pafch.  8  £lis.  BrooghtonT. 
Cdivray. 

7.  Obligor  or  obligee  marry  with  the  party,  and  after  arc  di- 
vorced caufa  praecontra£lus,  the  debt  is  extin^.    D.  140.  pi.  39. 
Hill.  3  &  4  P.  &  M. 
All  the  jnf-       8.  After  divorce  the  wife  fliall  have  fuch  goods  as  were  hers 
^^^      before  marriage,  and  are  not  fpent.    D.  13.  pi.  63.  by  Fitzher- 
booluwhich  bert,  and  fays,  that  fo  was  the  opinion  of  the  court  about  the  26 

fey  that  the    H,  8.  Kelw.  122.  b.  pi.  7  c. 

tee /hall  ^      '^ 

have  her  goods  again  after  cfivorce,  are  to  be  intended  of  an  ahjolute  divorce  eA  imtu»    Cro.  E.  908* 

yJ.  19.  Mich.  44  ft  45  Elis.  B.  R.  Stevens  y.  Totty. 

if  the  kujband  alient  or  Telli  bii  tuife'i  goods  hy  nvin,  and  after  they  are  divorced,  the  wife  maf 
aver  the  covin  and  fliall  re-have  her  goods ;  per  cur.    Br.  CoUufion,  Set,  pi.  1.  c'rtes  s6  H.  8.  7. 

But  after  p.  Divorce  caufa  adulterii  of  the  hulband;  afterwards  the  wife 

Sf thTcSi-  ^"^*  *"  *^  fpiritual  court  for  a  legacy;  the  executor  pleads  the 
rtaA»Pop.  relea/e  of  the  baron;  the  *  releafe  binds  the  wife,  for  the  vinculum 
^>^i  matrimonii  continues.  Cro.  £•  908.  pU  19*  Mich.  44  &  45 
££^0^'    ^liz.  B.  R.  Stephens  v.  Totty, 

Ihall  be  graated,  (fo  they  in  the  fpiritual  court  admit  that  plea%  and  Dr.  Crompton  faid^  that  then  it  b 

dear  that  the  wile  there  ihall  recover.    Noy  45.  Stephens  v.  Tuity  &  Ux.  S.  C. 1  Salk.  115. 

pi.  4* '  Mo.  665.  pi.  910.  S.  C.  fays,  that  confultatton  was  awarded,  but  fo  as  that  the  eccle* 

liaftical  judge  Ihould  not  difallow  the  releafe.  *  For  here  the  legacy  iv  originally  due  to 

the  baron  and  feme,  and  it  is  a  real  ifiterefi^  and  for  that  reafon  the  releafe  of  the  baron  will  ^fchargs 
it.    See  Prohibition  ( Q^)  pi.  1 1.  dtes  44  £1.  B.  R.  Stephena  v.  Tott. 

5  Mod.  71.       10^  Hufband  may  relea/e  cofis  adjudged  to  the  wife  fuing  in  the 

logly!!!!!.'  fpiritual  court,  notwithftanding  a  divorce  a  men/a  et  thoro;  but  if 

11  Mod.  89.  fuch  divorce  be,  and  the  wife  has  alimony^  and  (he  fues  there  for 

Chamber-  defamation,  &c.  the  hufband  cannot  then  releafe  the  cofts ;  for 

fon,^s.  c!''  ^^^^  cofts  come  *  in  lieu  of  what  (he  has  fpent  out  of  her  aUmo-^ 

accordingly,  ny,  which  is  a  feparate  maintenance,  and  not  in  the  power  of 

•jdfayithat  the  huiband.     I  Salk.  115.  Hill.  7  W.  3.  B.  R.  Chamberlain  v. 

the  reafon       tt      /•  /  j 

<ifMotam»a    WWlop. 

fife,  2  Roil. 

Abr.  301.  though  not  mentioned,  was  becaufe  ihe  had  alimony;  per  Holt  Ch.  J.  but  he  held,  that  If 

fuch  fttRt  covert  after  fuch  divorce  fues  for  a  legacy,  which,  if  recovered,  comes  to  her  hu(band,  there 

the  bufltand  may  releafe  it,  becaufe  there  is  no  alimony  i  and  if  he  may  releafe  the  duty,  he  may  rdeaf^ 

fhecofts.— — «x  Sall(.  115.  pi.  4.  S.  C.  and  S.  P. 

•  Projvbiti^n  (Q^)  pi*  I.  cite*  14  Ja.  B.  Motam  v.  Motam. 

17.  A  divorce  was  a  men/a  (^  thoroy  and  th^n  the  hufband  dleai 
inteftate.  The  wife  by  bill  prayed  affiftance  as  to  dower  and  admi-* 
piBra^iqn^  (it  being  granted  to  ^Qther,)  (in4  difirHmion*    The 

m^fter 
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mafter  of.  the  rolls  bid  her  go  to  law  to  try  if  Ihc  was  mtitled  ta 
her  dower,  there  being  no  impedimenti  and  as  to  that  difmifled 
the  bill ;  and  as  to  the  adminiflrationy  the  granting  that  is  in  the  ^ 
ecclefiaftical  court  ^  but  the  diftribution  more  properly  belongs  to 
this  court ;  but  (ince  in  that  court  (he  is  fuch  a  wife  as  if  not  W" 
titled  to  aJminj/iratiOft,  he  difmifled  the  bill  as  to  diftribution  too, 
and  faid  if  they  could  repeal  that  fentence,  (he  tlien  would  be 
intitled  to  diftribution.  Ch.  Free.  xii.  pi.  ^y.  Pafch.  1700. 
Shute  V*  Shute. 


(L.  b)     What  Alteration  a  Divorce  makes  in  the 

Eftate. 

I.  T   AND  was  given  to  baron  and  feme  in  frank-marriage,  and  Br.  De. 

^  after  a  divorce  was  had  between  them  at  tie  fuit  of  the  "'8°»«?*> 
Jtme^  and  yet  it  was  faid  that  the  feme  remained  tenant  always.  |,'g*  ^^^'^ 
fir.  Eftate,  pL  55.  cites  12  Afl*.  22. 

2.  Things  executed^  where  baron  is  feifed  in  right  of  the  wife, 
(hall  not  be  avoided  by  divorce,  as  wqftey  receipt  of  rent^  feifor  of 
nvardy  prefentment  to  a  benefice^  gift  of  goods y  of  the  nvife^  &c.  But 
iOtherwife  it  is  in  matter  of  inheritance,  as  if  baron  difcbntinues 
or  .charges  land  of  his  wife,  releafes  or  manumits  villeins^  &c. 
Br.  Deraignment,  &c.  pi.  18.  cites  32  H.  8. 

3*  Feme  fole  leafes  for  years ;  UJfa  does  wafie^  and  after  mar^ 
Ties  the  feme.  They  are  divorced.  Whether  the  a&ion  of  wafte 
{hall  revive  to  the  feme?  Kelw.  122.  b.  pi.  75,  Anon.  Gafus 
ancerti  temporis. 

4*  If  feme  holds  of  me,  and  ceafes^  and  after  I  marry  her,  upon 
a  divorce  the  action  is  revived*  Arg.Kelw.  I22.  b.  pL  75.  Cafui 
incerti  temporis. 

5.  After  a  divorce  a  menfa  &  thoro,  an  injunflion  was  moved 
for  to  ftop  the  huft>and  from  felling  a  term  of  the  wfis.  The 
court  at  firft  thought  it  (hould  not  be  granted ;  for  that  the  mar« 
riaee  continued,  and  the  hufl)and  had  the  fame  power  over  it  as 
before  the  divorce.  But  upon  the  importunity  of  the  plaintiff's 
counfel  it  was  granted ;  for  though  the  marriage  continues  not- 
withftanding  the  divorce,  yet  the  hufl)and  does  nothing  as  hut- 
band,  nor  the  wife  as  wife.  9  Mod.  43,  44.  Trin.  9  Geo* 
Anon. 


(M.  b)    ASions  by  or  againft  the  Baron  and  Feme 
after  Divorce •     In  refpeft  of  the  Feme. 

I.  TT  feems  that  ivrit  brought  againfl  iaron  and  feme  Jhall  ahat§ 
^  by  divorce  made  between  them  pending  the  writ.     Thel. 
Dig.  i8;.  lib^  12*  cap.  13.  f.  t.  cites  Pafch.  6  £,  3.  249.  and 
that  fa  it  is  held  Pafch.  25  £•  3«  39* 

2.  Trcfpaiis 


*  2o8  iBaron  aiiii  ftm^ 

t.  Trefpafs  de  muliere  abdu£la>  and  raviflietj,^  cum  bcfdf  Tiff 

Sifportatis,  againfi  baron  and  f me  andctierSf  and  well  againft  the 

feme  y  for  a  feme  may  ajftni  bni  aid  ta  tie  ravi/bnunt  of  another 

feme  J  and  may  carry  away  th^  goods )  and  tbete  it  is  agreed,  thae 

it  is  nopka  that  the  *  plaintiff  and  bis  feme  are  divorced  s  foi  he  b 

not  to  recover  the  femci  but  damages  $  and  if  Ihe  was  feme  at 

the  time,  &c.  this  is  fuflicient.    Br«  Tttfpa(S|  pl#  43.  cites  4} 

*E.  3.  23. 

J^  *j'*  ^       3.  N.  K.  brought  trefpa/i  againft  R.  and  lis  feme^  and  tw^ 

^^43  e!*  others,  in  B.  R.  rf  ra'wjbing  bu  feme  and  carrying  away  bis  goods^ 

I*  %z»        And  all  came  into  B.  R.  by  capias  in  ward  of  the  flueriff,  and  the 

plain^  counted  of  a  r<^  if  his  fssnt^  and  carrying  atoay  bis  goods^ 

und  proteAion  was  fbewed  forth  for  R.  which  was  allowed  for  him 

and  bis  fnne^  and  the  other  detnanded  judpnent  of  the  writ,  iecau/e 

N»  andthi  feme  aredivorced*  Per  Knivet  J*  if  the  feme  was  deadly 

yet  adion  lies  of  the  ravifliment,  and  th^  fame  of  divorce ;  for 

be  fballnot  recover  the  feme^  hut  damages:  and  it  was  faid  that  the 

divorce  was  caufa  frigiditatis  ;  and  per  Knivet,  then  he  may  xe« 

Cover  his  nature,  and  a£l  as  a  man,  and  re-have  his  feme,  there«>i 

lore  an(Wer.    Kirton  faid,  the  a£lion  is  brought  againft  R.  and 

his  feme,  and  feme  cannot  raviih  a  feme ;  judgment  of  the  writ^ 

i&  non  allocatur ;  for  fbe  may  affentj  or  he  aiding^  or  carry  away  the 

'  goodSf  by  which  he  pleaded  not  guiky*    Br.  Rape,  pL  2.  cite* 

i^^    t44Afl:i2. 

fuiddiOQld 

be  44  Afl;  -      For  more  of  Baron  »id  Feme  in  general,  fee  iSfiatetnent 

^  'i^  (N.  a]k   amertrmenttf  (M)  (C.  a)  (D.  t).   Sippeal  (A). 

Ccpplelt^  C0ftiS(A),pi.i.  SDamagetr  {£).  S>efattlt 
(O).  (Embletnenttf.  (Error  (K).  (EWfeence^  Cjcecti- 
t<on(P)  (Q.  3)  (R)  (T).  (CjtectttDr.  iptme  (A)  (B). 
jUinta  (T)  (6.  b)  (C.  b),  bic.  9^rriag:e«  j^e  unquest 
attoupU^  »ent  (C.  a).  »eft€ipt  (i)  (L)  (M.  2),  &c. 
KeCfrbatfan  (N).    dltlatorti  (B.  a),    doiafte  (R)  (Y> 

(Z),  &c.  and  other  proper  titles. 
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(A)    Of  Barretors  in  general^  and  their  Punlfli- 

ment. 

ri.  17 DW,  3.  cap.  15.  [16]  confervators  tf  the  peace^  who  ar^ 
not  bairetors,  (hall  be  affigncd  in  every  county.;] 

[2*  34 


%anetot]f.  sod  $ 

fit.  34  ^»  3*  ^P*  ^\  jufticcs  of  peace  (hall  have  power  to  re*  a  jufticcdf 
JtfMn  the  oflFcnders,  rioters,  and  all  other  barretors.     %  R.  2.  ^  "^"^^ 

'  cap.   7-3  common 

l>arretor^  and 
fat  Um  in  ward  till  be  tfads  icearity  for  his  good  behaviour  for  the  future,  $cc*  by  this  fiatute.  Kelw. 
41.  in  pU  6.  per  Keble,  and  agreed  by  the  court.     Mich.  7  H.  7.  Anon. 

Joftices  of  peace  have  authority  t«  enquire  and  hear  it,  nokbout  any  fpeeial  eemm'^leB  of  oyer  and 
terminer,  and  their  commiilions  are  e^ual  u  that  pnrpofe*  Cro*  J.  31.  pi.  4.  Trin.  z  Jac.  B.  R» 
Barnes  ▼•  Conftantine.  -Yeiv.  46.  S.  C.  &  S.  P.  held  accordingly.     ■       Sid.  334.  pi.  20. 

Pafch.  19  Car.  a.  B.  R.  the  S.  P.  admitted  in  cafe  of  the  King  v.  Browne.      ■    2  Keb.  212*  pi. 
49.  and  226.  pi.  Si.  S.  C.  &  S.  P.  admitted. 

Barrebi  It  aa  offence  of  a  miied  nature,  of  wh\ch  jitfikes  of  fegte  eamnt  bold  pita  hy  virtue  of  their 

comiaiffion  of  the  peace;  but  this  ought  to  be  by  another  power.     2  Roll.  kep.  151.  Hill.  17  Jac. 

B.  R.  Anon.    ■         Hawk.  PI.  C.  244.  cap.  81.  f.  8.  cites  S.  C.  fays  it  feems,  frdm  the  words  of 

'the  ftatute,  that  jtoftices  of  peace  (as  fnch)  have  cognisance  of  harretry  without  any  other  commif- 

fion^  hoc  quaere. 

3.  A.  acquitted  of  being  a  cokhmon  barretor,  threatening  the   [  209  J 
VritneiTes  to  carry  them  into  the  ftar-chamber,  and  appearing  to 

the  court  to  be  a  notable  knare>  was  bound  to  his  good  behaviour* 
Lat.  5.  Pafch.  i  Car.  Toplin's  cafe. 

4.  Common  barretry  is  an  offence  againft  divers  Jtatuies^  viz. 
maintenance,  and  the  like  \  per  cur.  Cro.  C.  340.  pL  4.  Hill. 
9  Car.  B.  R.  Chapman's  cafe. 


(A*  2)    Who  fhall  be  faid  a  Barretor# 

fi.  TF  a  mzn  profecutes  an  Infinite  number  offuits^  which  are  his  Hawfc.  PI^ 
■*'  own  proper  fuits  againft  others,  yet  he  Jballnot  be  a  barretor  g '  *J3.«ap, 
by  this  $  for  if  diey  are  faUe,  the  defendants  Qx^Vi  have  cofts  againft  s!  p.*  but 
him  ;  and  if  fuch  perfon  (hall  be  a  barretor,  then  he  that  fues.for  ^'X*  ^^  ^^ 
cattfe  may  be  comprehended  ;  but  he  that  Jtirs  up  fmts  ^inong  his  ^^^'^^* 
neighbours  is  a  barretpn    Mich.   1 1  Jac.   B.  R.    Some's  case,  groundfefa 
per  cur*3  '^^^  vaati. 

oosy  withoot 
any  manner  of  colour^  and  brooght  only  with  a  delign  to  epprefa  the  defendanta^  he  doet  not  fee  why 
a  man  may  not  as  properly  be  called  a  barretor  for  bringing  fuch  anions  himfelfy  aa  for  fUrring  ap  othen 
toMogthem.  -^    r         * 

!•  A  barretor  is  a  common  mover  and  exciter  or  maintamer  of  8  Rep.  %S. 
ftutSy  quarrels,  or  parts  either  in  courts  or  elfenohere  in  the  country.  p,.^*^'^jj*  3<» 
In  courts,  as  in  courts  of  record,  or  not  of  record,  as  in  the  coun-  cafe  of  bar- 
tr,  hundred,  or  other  inferior  courts  in  the  country,  in  3  manners,  '^ryt  S^  F« 
ift.  In  the  difiurbance  of  the  peace,     adly.  In  taking  or  keeping  of 
poffeffions  of  lands  in  controverfy^  not  only  by  force^  but  alfo,  by  fubtility 
andfa  deceit,  and  moft  commonly  in  fupprcflion  of  truth  and  right. 
3dly,  By  falfe  inventions,  and  /owing  of  calumniations^  rumours  and 
reports,  whereby  difcord  and  difquiet  may  grow  between  neighbours. 
Co.Litt.  386.  a.  b. 

3.  A  feme  covert  was  tndi£^ed  as  a  common  barretor,  but  the  Ha#k.  PL 
indi^^ment  was  quaflicd.     %  Roll.  Rep.  39  Trin.  16  Jac.  B.  R.  ?*J3-"P* 
Anon.  ^  |'V^*|f*» 

a*  u.  and 

lavs  it  fifififBs 

••  have  fafia  holdta,  that  a  hm.  cotoI  cannot  be  Sadjftcd  ai  a  commoa  barretor,  but  this  opinion 

fecoif 
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ieani  juilly  ^odltonabk  $  tor  findfe  a  feme  covert  if  u  capable  of  eicitlnf  ^vnh.  Id  die  fic^iieBt  wiJ 
pedcion  whereof  the  notioB  of  barrctry  leems  to  coofift,  as  if  flie  were  fok^  why  Aould  ihe  not  uf  id« 
pcriy  be  indiAcd  for  it  f 

4,  G)minon  barretor  is  as  much^  as  Twifden  J.  faid  he  had  heard 
judges  fiji  as  common  knave,  which  contains  ail  knaveiy.  Mod. 
288.  pi.  34*  Trin.  29  Car.  a.  B.  R« 

5.  A  man  may  lay  out  money  in  bdialf  of  another  in  fuits  of 
law  to  recover  a  juft  right,  and  this  may  be  done  in  refped  of 
iSm^  poverty  oi  the  party ;  but  if  he  lends  money  to  promote  and  ftir 
up  fuitSi  men  he  is  a  barretor.  3  Mod.  98.  Hill,  i  Jac.  a.  B;  R.* 
Anon. 

Hawk.  PI.  6.  If  an  a^kn  he  firjl  Irought,  and  then  another  profecutes  it,  \a 
Sx*fti.'dtei  *^  "^  barretor,  though  there  is  no  caufe  of  adion.  3  Mod.  98^ 
s.c.aadfayi  Hill*  I  Jac.  2.  B.  R.  Anon. 

ItiMUfo. 

(B)  Pleadings  and  Proceedings. 

Hawk.  PI.  1.  A  N  mdiftment  was  contra  formam  ftatuti,  to  which  it  wit 
8i.*1f*xo?'  excepted  that  there  is  no  ftatute  that  makes  this  an  of* 

&ys,  that  it  fenceif  but  it  was  an  offence  at  common  law,  and  the  ftatute  of  34  E. 
'^  \***  3  •  ^  •  ^^^  ^^^  *  make  this  an  offence,  but  appoints  a  puniihment ; 
uiodia.  ^^^  ^^  ^^^  ^^^  good>  for  there  are  many  precedents.  Cro.  £•  148. 
ne&tofhat.  pi.  1 4.  Mich.  31  &  32  Eliz.  B.  R.  Burton's  cafe. 

tery,  coa- 

cludiog  contra  /ormam  ftatuti.  It  good,  though  no  ftatute  be  made  diie&ly  againft  lt>  but  only  for  ^ 

punifliment  of  it,  foppofing  it  an  offence  at  conuxMn  law. 

•[210] 

t  Nocer-        2.  A.  was  indi£led,  thatat  fuch  a  day,  and  divers  daysbefbue 

norf  be  «.  *^^  ^^^  ^^  ^**  *  common  barretor  and  perturbator  pacis^  but 

pKOed,  for  Ihewcd  m  \  place  vjhere  nor  catife  for  which  he  is  a  common  bar^ 

it  muft  be  rctor ;  but  per  cur.  it  is  good,  and  the  trial  (hall  be  de  corpore  co« 

fcwiJpli-  n^itatus,  for  it  is  in  every  place.    Cro.  E.  195.  pi.  ii,  Mek;  yi^ 

CCS.  Cro.  J.  &  33  Eliz.  B.  R.  Parcell's  cafe. 
07.  pi.  4. 

Pafch.  17  Jac.  6.  R.  Palfry*t  cafe.  .  At  to  no  place  being  alledged,  Doderidge  J.  f^dy  that  If 
be  It  a  barretor  In  one  place,  he  it  To  in  all  placet ;  but  the  indi^ment  being  per  quod,  he  did  ftir  up 
jurgla  contentiont,  and  no  place  alledged  where  he  did  ftir  them  up,  it  wat  faid  that  io  fuch  cafe  the 
place  wat  very  material,  and  for  that  reafon  it  wat  quaihed.  Godb.  383.  pi.  471.  Pafch.  3  Car. 
B.  R.  Man^t  cafe.*— Palm.  450.  S.  C.  (he  indidment  wat  auafhed,  becaofe  no  phce  was  alledged 
where  he  wat  a  barretor,  nor  where  he  ftirred  up  fuitt ;  yet  at  nrft  Doderidge  laid  it  wat  good,  be- 
caufe  a  barretor  it  one  that  fttrt  up  fuitt  between  hit  neighbourt,  and  if  he  it  a  barretor  in  one  phioe^ 
lie  la  fo  throughout  the  whole  county  ;  but  here  if  it  be  traverfed,  no  yenire  facias  can  be  awarded^ 
and  therefore  it  was  quaihed.  Lat.  194.  S.  C.  in  totidem  verbis  with  Palm.  '      ■   An  iodiA* 

tnent  of  bartetry  charged  the  defendant  for  the  multiplicity  of  hit  own  fuita  at  fuch  a  place,  and  fov 
raifing  of  others  to  foitt.  Eiception  wat  taken  to  the  indidment  that  no  place  wat  alledged  \  buc 
Coke  Ch.  J.  held  it  well  enough,  becaufe  the  word  (et)  couples  all  together,  and  therefore  it  ihall  be 
Intended  to  be  at  the  iiune  pbce.  Roll.  Rep.  295.  pi.  12.  Hill.  t%  Jat.  B.  R.  The  KingT. 
Wells.  '2  Keb.  409.  pi.  33.  Mich.  20  Car.  2.   B.  R.    The  King  t.  Clayton,  S.  P.  hcU 

good  without  faying  where. Hawk.  PI.  C.  144..  cap.  81.  f.  11.  fays  it  has  been  holden,  that  as 

indidment  of  thit  kind  ouy  be  good  without  alledging  the  offence  at  any  certain  place,  becaufe  from 
the  nature  of  the  thing  confifting  in  the  repetition  of  fevcaral  adit,  it  muft  be  intended  to  have  hap* 
pened  in  Averal  places,  for  which  caufe  it  it  faid  that  a  trial  ought  Co  be  by  a  jury  from  the  body  of 
the  county.  But  it  had  been  refolved^  that  fuch  an  indlSment  is  not  good  without  concluding 

pntra  pacem,  &c.  for  thit  is  an  eifential  part  of  \U    Hawk.  PI.  C.  244.  Of.  8l«  f«  12.  ■ 

m  Hawk.  PI.  C.  ai?.  cap.  25.  f.  61.  S.  P« 

^.  An 
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3.  An  indiftment  of  barretry  at  the  feilions  of  the  peace,  may  Cro.  j.404^ 
be  tried  fie  fame  day  of  tie  indiBment  found.  Judged  and  affirmed  J**  \]J^'^^ 
in  error.     The  barretor  was  fined  40 1.  and  imprifoned.     Jeuk.  Rice  v. 

317.   ph  9.  Kcgcm. 

4.  tndiftment  for  bartetry  omitted  the  words  contra  pacem  do-  inJi^^ment 
mini  regisy  vel  contra  formam  Jiatitt'u     Exception  was  taken  for  JJ^^j'^^^*^^* 
thefe  caufesi  and  it  was  held  to  be  infufficient,  it  being  atiefTential  mon  band 
part  of  the  indictment ;  and  therefore  was  reverfed,   Cro.  J.  527.  tor,  contra 
pi.  4.  Pafch.   17  Jac.  B.  R.  Palfrey's  cafe;  vXTm"**' 

^tutonim.  Exception  was  taken  that  it  was  not  gocnJ^  becaufe  it  is  an  offence  at  common  law,  and 
there  ti  not  any  ftacute  to  punjih  it,  (ed  non  allocatur  \  for  fo  is  the  common  courfe  of  indictments. 
Befidrs  common  barretry  is  aa  offence  agalaft  divers  ftatutes,  viz.  maintenance,  and  the  like.    Cro.  C. 

340.  pi.  4«  Hiif.  9  Car.  B*  R.  Chapman's  cafe. Barretry  was  an  nfrcnce  at  common  law,  yet 

it  is  good  10  cunclude  contra  formam  diverforum  ftatuturum;  per  cor.  obiter.  12  Mod.  99.  Trin« 
8  W.  3.  in  cafe  of  the  King  ▼•  Bracy. 

5.  An  attorney y  upon  barretry  hcing  proved  agahifi  tint  by  divers 
affidavits  read  in  court,  had  judgment  to  be  put  out  of  tie  roll  of  at- 
tomics,  and  be  fined  50/.  and  turned  over  the  bar^  and  fiand  com^ 
fvitted.     Sty.  483.  Trin.  1655.  ^*  ^*  Alwin's  cafe. 

6.  An  indi^tnent  of  barretry  was  brought  into  this  court  and  filed-  Sid.  108.  pi, 
TJpoJi  a  motion  for  a  procedendo.  Twifden  J.  faid  that  it  could  not  V'J^jr 
te ;  for  a  record  nled  here  cannot  be  removed  without  an  adt  of  ton,  s.  c. 
parliament.     But  by  the  opinion  of  Foiler  and  Windham,  a  pro-  ^^y  ^ 
cedendowas  granted-     Quxrc  dc  ceo.     Lev.  23.  Hill.  14  &  15  ^rown^^fni** 
Car.  2.  B.  R.  Upham's  cafe.  formed  the 

court  that  it 
was  filed,  and  therefore  could  not  be  remanded  ;  but  becaufe  it  appeared  to  the  court  to  he  done  by  prac- 
tictj  and  the  offence  te  be  great ,  they  awarded  a  procedendo  contrary  to  the  opinion  of  Twifden,  and 
likewife  to  thi*  courfe  of  the  court.  Keb.  470.  ^l.  80.  S.  C.  fays  it  was  fled  the  fame  day  that 

the  certiorari  v?.is  returned,  which  the  court  conceived  an  irregular  furprize^  notwithdanding  the  bar, 
and  the  clerks  affirmed  that  aft.^r  filing  none  could  iilue* 

7.  Error  affigned  to  reverfe  a  judgment  in  an  indictment  for  Keb.  755. 
barretry,  was  ^caufe  it-is  that  he  fhall  be  fined  lool.  and  be  of  fl'^l^^f'^!^* 
the  good  behaviour  J  without  faying  how  long,  and  fo  uncertain  ;  but  ulterius  or 
the  record  was  tliat  he  ihould  be  fined.     Et  ulterius  ordinatum  dlnatumcft 
eft,  that  he  fhall  be  of  the  good  behaviour;  and  therefore  the  ^^Zu^^,  it 
court  held  that  the  good  behaviour,  as  it  is  here  entered,  is  no  being  no 
part  of  the  judgment ;  but  they  feemed  to  doubt  if  it  had  been  P»rtofthe 
entered  in  apt  words,  whether  fuch  uncertainty  would  not  have  bLt^c" ' 
hurt  the  judgment.     Sid.  214.  pi.  14-    Trin.   16  Car.  2.    B.  R.  judgment  is 
The  King  v.  Rayner.  ^?^p-"*: 

o  '  Without  It; 

and  judgment  a^rmsd. 

8.  U.  was  indicted  at  the  afjifes  of  common  barretry,  which  be-* 
ing  rcfHoved  into  B,  R.  by  certiorari^  he  appeared  and  pleaded  net 
gfiiUff  ist  dehoc  ponit  fe  fuper  patriam^  55*  Thomas  Fanfiaw  Mile<^ 
coroncUor  tsf  attorn*  domini  regis^  Istc,  and  found  guilty  de  premiffis 
in  indiRamento  infra  fpecificato  interius  ei  impoftf  modo  \sf  forma  pi  out 
prad^  T.  F.  interius  verfus  eum  quer^.  It  wajj  moved  in  arreft,  tiaat 
the  vcrdift  was  infufficient,  becaufe  the  defendant  is  not  found 
guilty  generally^  but  only  that  he  is  guilty  modo  t5*  forma  prout  pnfd^ 
y.  F.  verfus  €um  queritur^  %viercas  in  fact  the  faid  &V  2".  i^  had 

Voi.  IV.  R  not 
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not  complained  againft  the  defendant  \  for  this  noas  not  an  hfonnatloa 
exhibited  in  this  court  by  the  faid  Sir  T.  F.  hdt  an  indiSlment  in  the 
country  \  and  the  faid  Sir  T.  F.  did  only  join  iflue  for  the  king, 
which,  if  the  indi£lment  had  remained  in  the  country,  the  clerk 
of  the  aflifes  ought  to  have  done,  and  this  fault  was  not  aided  by 
any  ftatute  of  jeofails,  becaufe  this  cafe  was  excepted  out  of  all 
the  ftatutes  of  jeofails,  and  thereupon  cur.  advifare  voluit ;  but 
afterwards  the  court  over-ruled  the  exception,  and  adjudged  the 
verdift  fufEcient,  becaufe  the  words  modo  &  forma,  &c-  was 
mere  Jurplufage ;  for  the  defendant  is  found  guilty  Me  prcmiffis  in 
Jndici'  infra  fpecificato  interius  ci  impofit',  which  is  a  compleat 
verdi£k  of  itfelf  without  faying  more,  and  the  fubfequent  words 
are  merely  a  void  furplufage ;  wherefore  judgment  was  given 
againft  the  defendant.  But  becaufe  it  feemed  to  the  court  to  be 
a  malicious  profecution,  which  had  been  for  a  long  time,  viz.  7 
Tears,  a  fmall  fine  was  fet  on  the  defendant.  2  Saund.  308.  pi.  52. 
frin.  1 7  Car.  2.   The  King  v.  Urlyn. 

9.  H.  was  indifted  at  the  fefRons,  and  judgment  was  there 
given  againft  him  that  he  was  a  promoter  of  fuitSy  and  a  common  op^ 
prejfor  of  his  neighbours^  and  was  fined  200 1.  The  juftices  all 
agreed  that  the  indiftment  was  not  good  without  the  word  (bar- 
retor)  \  and  their  great  reafon  was  becaufe  all  the  precedents  are 
indiaments  fo,  and  therefore  the  judgment  was  reverfed ;  .but  they  faid,  that 
i^'to"!**'  the  finding  him  to  be  a  common  oppreflbr  of  his  neighbours,  had 
inferted  ht^Ti  good  evidence  to  find  him  guilty  of  barretry ;  and  thcrc- 
wherc  they  fore  they  bound  H.  to  his  good  behaviour,  and  willed  that  the 
i«tty.*8  Rep.  country  indid  him  again  with  the  word  (barreftator).  Sid.  282. 
37.b!pafch!  ph  1 3-  Pafch.  1 8  Car.  2.  B.  R.  The  Kipg  v.  Hardwicke. 

30  Elis. 

The  cafe  of  barretry. ——Communis  barre^ator  is  a  terra  which  the  law  takes  notice  of,  and  on* 

dcrftands;  per  Twifden  J.     Mod.  %%%,  pi.  34.  Trin.  29  Car.  z,   6.  R.  Hawk.  HI.  C.  2^14. 

cap.  81.  f.  9«  fays  it  ftcms  clear  that  no  general  indictment  of  this  kind,  charging  the  defendant  with 

being  a  common  oppreObr  and  dilturber  of  the  peace,  ilirrer  up  of  ftrife  among  neighbours,  is  good, 

without  adding  the  words  communis  banedbtor,  which  is  a  term  of  art  appropriated  by  the  law  to  this 

purpofe. 

iio  general  ebMrge  is  allowable  in  any  cafe  but  barretry,  which  in  its  nature  muft  c^nfift  of  an  heap 
and  multitude  of  particulars  j  per  Holt  Ch.  J.  and  6  other  judges.     1  Saik.  6S1.  pi.  2.  Pafch. 

5  Ann.  B.  R. Di*lt.  Juft.  71.  [publiflied  ii)  174a]  fays  it  wa«  ruled,  that  where  the  defendant 

was  iadi£ted,  that  he  was  qnctidianyt  perturhator  pans,  the  indi&ment  was  held  good.  Hill.  8  W.  3. 
The  King  v.  Gregory.— -A  common  deceiver  is  too  general,  and  fo  is  communis  opprcfTor,  pcrtur- 
bator,  &c.  and  fo  o^  all  others  (except  bamtor  and.  fcold)  without  adding  of  particular  loftances}  per 
cur.     6  Mod.  311.  A^iich.  3  Ann.  fi.  R.  in  caieof  the  Queen  v.  Hannon. 

C212] 

a  iCeb.  192.        I  o.  N.  tiras  indiiSled  of  barretry,  and  found  guilty  f  and  had  his 
tlys^the '  ^'  j"^g^^"^i   Afterwards  he  brought  writ  of  error ^  and  ajtgned,  among 
judgment       Other  things,  ihat  it  was  tried  by  thejujlices  of  oyer  and  terminer  at 
was  reverfed.  the  ncKt  aJtfeSy  which  could  not  bc,  but  it  ought  to  be  before  juf- 
tices of  gaol-delivery.     The  court  were  of  opinion,  that  judgment 
(hould  be  reverfed  tor  thofe  errors ;  but  the  parties  agreed  to  try 
it  again  at  the  bar  the  next  term.     Sid.  348,  349.  pi.  15.  MicL 
19  Car.  2.  B.  R.  The  King  v.  Nurfe. 
•  2  Hawk.         II.  Exception  X-oindiElment  of  barretry  was,  becaufe  it  is  only 
J*]-^*"/;    faid,  ad  Jeffionem  pads  tenf  coram  jufticiariis  pro  le  IVeft-ri^hg  in 
s!  P.  &  citei  Torhfbire^  tenf  per  adjornamentum^  and  does  not  fay  it  was  aElually 

adjnumedy 


cJjournfdf  nor  before  ivhat  jii/lice :  "fed  non  allocatur  ;  for  the  firft  S  c.becauie 
jullices  goes  to  all,  and  it  was  faid  ad  commune  nocumentum  diverfo^  /Voijf  ^^c  * 
rumy  and  does  not  fay '^  ommum^  as  in  cafe  of  a  highway.  Sed  nature  cf  the 
non  allocatur ;  for  it  is  fufficient,  as  in  cafe  of  inditlment  for  a  thing,  that  it 
common  fcold  ;  and  judgment  pro  rege.  2  Keb.  409,  410.  pi.  33.  bcacommon 
Mich.  20  Car.  2.  B.  R.  The  King  v.  Clayton.  nuifancc. 

12.  In  an  information  for  barretry,  it  was  faid  that  the  defend- 
ant ftood  upon  his  proieciion  ;  but  per  cur.  there  is  no  proteftion 
m  cafe  of  breach  of  the  peace,  nor  againft  a  rule  of  B.  R.  Freem. 
Rep.  359.  PL458.  Mich.  1673.  Anon. 

13.  One  convifted  of  barretry  produced  a  pardon  of  all  treafons, 
&c.  and  all  penalties,  forfeitures,  and  offences.  The  court  faid, 
that  the  words  (all  offences),  will  pardon  all  that  is  not  capital. 
Mod.  102.  ph  ,7.  Mich.  25  Car.  2-  B.R.  Angel's  cafe. 

14.  On  indictment  for  barretry  the  evidence  was,  that  one  G. 
w/w"  arrefledat  the  fuit  of  C  for  4000/.  and  brought  before  a  judge 
to  give  bailf  and  that  the  defendant,  a  barrifter  at  law^  then  prefent^ 
did  folictt  this  fuit,  when,  in  truth,  at  the  fame  time  C.  was  indebted 
to  G.  in  200/.  and  that  he  did  not  owe  the  faid  C  one  farthing.  The 
Ch.  J.  was  firft  of  opinion  that  this  might  be  maintenance,  but 
that  it  was  not  barretry,  unlefs  it  appeared  that  the  defendant  did 
know  that  C.  had  no  caufe  of  aElion  after  it  was  brought.  If  a  man 
(hould  be  arretted  for  a  trifling,  or  for  no  caufe,  this  is  no  bat- 
retry,  though  it  is  a  fign  of  a  very  ill  chriftian,  it  being  againft 
the  exprefs  word  of  God ;  but  a  man  may  arrelt  another,  think- 
ing he  hath  a  juft  caufe  fo  to  do,  when  as  in  truth  he  hath  none  ; 
for  he  may  be  miftaken,  efpecially  where  there  hath  been  great  ' 
<!ealings  between  the  parties.  But  if  the  deftgn  was  not  to  recover  his 
own  right,  but  only  to  ruin  and  opprefs  his  neighbour,  that  is  barretry. 
Now  it  appearing  upon  the  evidence,  that  the  defendant  entertained  ' 
C  in  his  houfej  and  brought  fiveral  actions  in  his  name  where  nothing 
was  due,  that  he  was  therefore  guilty  of  that  crime.  3  Mod.  97, 
98.  Hill.  I  Jac.  2.  B.  R.  The  King  v 

1 5.  Judgment  on  indiHrnent  of  barretry  was  reverfed  on  error,  j  ^^\y^  ^%^^ 
and  held  per  cur.  on  motion,  that  no  writ  of  rejiltution  lies  to  a  pi.  1.  S.  C. 

granger  to  the  record;  and  by  Ch.  J.  Holt,  if  it  niJ,  it  muft  be  ^^{^^^ 
hy  fiire  facias.     Show.  261.  Trin.   3  W.  &  M.    The  King  v.   ,col.  and 

liver.  levied  by 

the  ihcriff, 
and  by  him  paid  into  the  hand*  of  the  colleftors.     Holt  Ch.  J.  hc!d,  that  a  writ  of  refiJtution  lay  not 
to  the  colle^lon,  becaule  not  parties  to  the  record  ;  and  he  alfo  doubted  whether  a  fpccial  fci.  fa.  and  fj 
maitf  them  parties^  would  be  fnflkienc. 

t[2r3] 

16.  In  an  indlftment  of  barretry  the  defendant  muft  have  a  in  India. 
note  of  the  particulars,  that  he  may  know  how  they  intend  to  2^,*"",°^ 
charge  him  ;  otherwile  the  court  will  not  proceed  to  trial.  5  Mod.  the  wiff- 

1 8.  Hill.  6  W.  &  M.  in  B.  R.  The  King  v.  Grove.  n-.rt  h  gem. 

rj/,  becaufe 
iccortfifl^f  of  multiplici  y  of  fa^s;  but  the  court  in  juftice  will  compel  the  profecutor  to  aHi^n  Tome 
particular  inftances,  and  if  he  proves  ihczn,  he  ihall  be  admitted  to  prove  as  many  mere  of  tl.cm  as  he 
pleafej  to  aggravate  the  fine ;  per  Gould  J.    Ld.  Raym.  Rep.  490.  Trin.   i  r  W.  3.  obiur. 

-f  H.  -was  indited  Ux  barretry,  in  which  cafe  the  defendant  ought  to  have  a  ccpy  of  the  crucht  to  be 
infift^d  on  againft  him  at  thj  tiiJ,  bclorc  hand,  tha:  he  m.iy  have  an  op|)ortujiii)  of  preparing  a  de> 
fence  j  and  here  a  ucfvr  Uft  v  ttj  tie  rtifir.iLi.t's  ffrvant  wz%  ailjudg.d  ill,  and  a  trial,  without  due 
AOCice,  ot;ght  hat  lo  iUuX^  anu  when  xlieic  h  a  rule  to  give  a  i.>>^>y  of  jrtidek,  and  that  is  not  done, 

i^*  the 
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the  profecutor  ought  not  f»  be  adn)itti<]  •*  the  tri«l  to  give  any  evidence,  and  then  the  defiendant  it  oT 

courfc  acquitted,     is  Mod.  516,  517.  Pafch.  13  W.  3.     The  King  v«  Ward. 1  Hawk,  PI.  C. 

127.  cap.  Z5«  f.  6i.  S.  P.  ——And  i  Hawk.  Pi.  C.  244.  cap.  Si.  f.  13.  fays,  it  ftems  to  be  fet- 
tled practice,  not  to  fuffer  the  profecutor  to  go  on  in  the  trial  of  an  indidment  of  this  kind,  without 
giving  the  defendant  a  note  of  the  particular  matters  which  he  intends  to  prove  againft  him,  for  otbcr« 
wife  it  will  be  impoffiUe  to  prepare  a  defence  againft  fo  general  and  uncertain  a  charge^*  which  naay  he 
proved  by  fuch  a  multiplicity  of  different  iniUnces. 

1 7.  In  indictments  of  barrctry  the  names  arc  never  inferted ; 

per  Holt  Ch.  J.  and  Rookefby.  Carth.453.  Trin.  xo  W.  3.  B.R, 

in  cafe  of  Ivefon  v.  Moor. 
1  Saik.  21.        18.  In  cafe  of  barrctry  the  defendant,  upon  motion,  mav  have 
buVs!  P.^'  *  ''"^^  '^  ^^'^  articles  delivered  him  of  the  injiancesy  and  the  profecutor 
does  not '      (hall  not  givc  evidence  of  any  particular  bcfides  \  and  if  he  gives 

•PF"' no  articles,  he  (hall  give  no  evidence ;  per  Harcourt,  mafter  of 

pi  9.  s!*<?!  *e  office.  6  Mod.  262.  Mich.  3  Ann.  B.  R.  in  cafe  of  God- 
but  s.  p.      dard  v.  Smith. 

does  not 

appear. -'«— XI  Mod.  56.  pi.  32.  Pafch.  4  Ann.  B.  R.  the  S.  C.  bnt  S.  P.  does  not  appear* 


\ 


For  more  of  Barrctors  in  general,  fee  other  proper  titles. 


26a0arb. 


VoL^^e.'  (A)     Baflard.     \Who^  in  re/peSi  of  the  Time  of  bis 

wn^  Birtb.\ 

•  Cro.  J.  ['•  T  F  ^  '^^^  ^'^-^J  *"^  '"^  *^i^  ''^^*  iff^  ^^^  4®  toeets  and  8  daji 
541.pl.  J.  -^  after  his  death^  as  if  he  dies  the  23d  of  March,  and  the 
Bo!^  \  ^^^^  is  bom  the  9th  of  January  following,  this  iflue  (hall  be  legi- 
st, and*  the  timatc,  for  by  nature  it  may  be  legitimate,  and  the  law  has  not 
eoortdeii.  appointed  any  certain  time  for  thie  birth  of  legitimate  infants. 
rWcJfto  *M^ch.  lyjac.  B.R.  between  upon 
the  jury,  cvidcncc  at  the  bar,  which  concerned  the  heir  of  one  Andrews, 
that  the  rcfolvcd  pcr  curiam  ;  in  which  cafe  Dr.  Paddy  and  Dr.  Momfbrd, 
]J^'wctk™  ^^°  phyficians,  being  fwoni,  informed  the  court,  that  by  nature 
and  more  fuch  ifluc  may  be  legitimate ;  for  they  faid  that  the  exadk  time  of 
after  the  thc  birth  of  an  infant  is  280  days  from  the  conception,  fcilicet, 
^^huAand  9  "W^^s  and  10  days  after  the  conception,  accounting  it  per 
might  well  mcnfcs  folarcs,  fcilicet,  30  days  to  each  month  \  but  it  is  natural 
kehischiid.  aifo^  if  the  birth  be  at  any  time  within  xo  months,  fcilicet,  withm 
iUfop  ▼.'  ^'  40  weeks  5  for  by  fuch  account,  1  g  months  and  40  weeks  arc  all 
Stacy,  s.  c«  ouc.    Cut  by  accident  an  infant  may  be  bom  after  the  40  weeks 

iftd  fayi  ^y 
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or  before  ;  and  in  the  cafe  at  the  bar  it  was  proved  that  the  lutfe  *^at  ««- 
longed  for  things  in  the  life  of  her  hujhand^  and  the  hujhand  died  of  J^  2?ww 
the  plague  ;  fo  that  he  luas  ftck  btit  one  day  before  his  death  ;  and  that  vouched, 
the  father-in-'law  of  the  nvoinan  perfecuted  her,  and  tifed  her  ivith  *^^"  ^J** 
great  inhumanity^  and  caufed  her  to  lie  in  tkejireets  for  feveral  nights;  ^^j  ^^    * 
and  that  the  woman  was  in  travail  6  weeks  before  fhe  nvas  delivered^  feme  took 
but  that  it  was  interrupted  by  the  faid  ufnge  of  her  father-in-law,  another  b*- 
and  that  fhe  was  delivered  within  a 4  hours  after  Jhe  was  received  weeks  and 
into  a  hoiife  and  well  ufed^  which  was  good  proof  of  the  legitima-  n  day$ 
tion ;  though  it  was  proved  of  the  other  part,  that  the  woman  g^*f*  *^^ 
was  a  lewd  wontan  of  her  body;  aivd  upon  evidence  the  jury  ©fthcfirft 
found  him  legitimate.     Nota,  At  the  trial  one  Chamberlain,  a  baron,  and 
man-midwife,  informed  the  court  upon  his  oath,  that  he  had  ?'"^^*i 
known  a  woman  delivered  of  one  child,  and  within  a  fortnight  iffuc,  and  ie 
after  of  another  j  and  the  dodtors  faid,  the  birth  is  fooneror  later y  wasadjudgwi 
according  to  the  nutrimetit  that  the  mother  hath  for  it.  |{j*  iJJ*^®^ 

I  H.  6.  3.     Rolf  faid  a  woman  might  be  enfeint  for  /even  run,  and  not 
years r\  of  the  iirft  j 

'  ""  ^  butDode- 

sidfe  faid,  there  js  a  difference  between  the  principal  cafe,  and  the  cafe  of  18  R.  2.  for  in  this  ca(cp 
1/  the  child  is  not  the  child  of  the  iirft  baron,  it  will  be  a  baftard,  whereas  in  that  other  cafe  it  is  le<^ 
gidnute  either  way ;  and  adjudsed  in  the  principal  cafe,  that  the  child  is  legitimate.  —  Godb.  aSi. 
ph  400.  Anon.  S.  C— —  S.  C.  cited  Arg.  Litt.  Rep.  178.  and  cites  feveral  other  cafes  to  the 
tike  porpofes  of  earlier  and  later  births.^-— Sty.  277.  it  was  faid  by  the  court  to  have  been  adjudged 
10  cafe  of  THSCKEit  V.  Dun  COMB,  that  a  woman  may  have  a  child  in  38  weelcs,  and  that  by  cold 
aadJbard  ufage  flie  may  go  with  child  above  40  weeks. 

[2.  BraQon,lib^  5.  fol.  417.  b.  Si  partus  nafcatur  pofl  mortem 
patris  (qui  dicitur  pofthumus)  per  ta^m  tempus  quod  non  fit  veri^ 
Jimile  quod  poffit  ejfe  defutidli  filiuSy  &  hoc  probato,  talis  dici  potent 
baftardus.j 

[3.  18  £.  I.  Rot.  13.  in  B.  R.  with  Mr.  Bradfliaw,  Johannes  s.  c.  cited 
DE  Radewell  brought  an  affife  verfus  Radulphum  &  Henri-  Cro.  j.  541, 
CUM,  coram  Johanne  de  Vallibus,  Willielmo  de  Malam,  &  fociis  LfeVfAU^ 
fuis  itinerantibus  apud  Bedfordiam.  This  affife  was  brought  there  fop  v.  Bow- 
the  15  £•  I.  and  after  in  18  E.  i.  the  parties  and  recognitors  of  ^**  *^'** 
the  affife  came  coram  rege,  and  the  affife  found  inter  alia,  that  u  u  not 
after  the  death  of  Robert^  the  hufband  of  Beatrice ^  the  mother  of  the  tbcr«  fl»ewn 
fcid  Henrjy  the  faid  Beatrice  came  into  the  court  of  the  faid  Ra-  "^^^^^ 
dulph,  (of  whom  the  land  is  held  by  the  fervicc  of  chivalry,)  £5*  tempus 


mq- 


pTxdi£la  Beatrix /ri^frj"  in  curia  quefita  an  effet  pregnans  necne^ju'-  Heribus  pa- 
ramento  ajferebat  fe  non  effe  pregnantem,  (sf  ut  hoc  omnibus  liqueref,   Jlj'^^^*^^ 
ve/les  fuas  ufque  ad  tunicam  exuebaty  l^  in  plena  curia  fie  fe  videri  Co.  Litt. 
ferm'ifity  tsf  dicunt  quod  per  afpecfum  corporis  non  appMrebat  effe  tunc  '*3'  «tea 
pregnans;  upon  which  evidence  tlie  faid  *Radulph,  the  lord,   iL^[\^^ 
took  the  faid  John  for  his  heir,  3cc.    £t  quia  invenitur  per  vere-  legitimum 
diAum  juratorum  affifse  captx  coram  prsefatis  jufticiariis  itine-  r— **^— S 
rantibus  quod  prad^  Henricus  natusfisit  per  ufideeim  dies  \  pofi  ultU  t  ^^'  357« 
ptum  tempus  legitimum  mulieribus pariendi  confiitutumy  ita  quod  praed'  J^pJiin^ 
Henricus  dici  non  debet  filius  praed'  Roberti  fecundum  legem  &  that  cafe 
confuetudinem  Angliae  ufitata,  imo  dici  debet  fecundi  viri  prxd*  •ppofnted  by 
Beatricis  fi  forte  fe  nupferit  alicui  infra  undecim  dies  poft  mortem  jje  fartheft 
primi  xnariti  {\\if  ut  fi  extra  matrimQuiym  ba(tardus  j  Cs*  quia  per  9  months, 

H  3  v^wdiftuiu  ""'  ^^'^y 


214  O^afiarb. 

«reeki;  but  vcrcdifluiil  juratOTUm  invenitur  quod  prad^'Hoberiuj  non  hahuita^ 
ddivJercd  be-  ^^JP*^  ad  pradiBam  Bcatricem  per  unum  menfem  ante  mortem  fuatHf 
foTc  that  per  quod  magis  prxfumitur  contra  prsdifbum  Henricum,  &i  plane 
time.  invenitur  in  record©,  quod  prsedi£lus  Johannes  ftctit  in  feifina  ut 

frater  &  hseres  prxd'  Roberti  per  unum  annum  &  amplius»  &  per 
voluntatem,  &  afTenfum  prsed*  Radulphi  capitalis  domini,  &c.  con- 
fideratum  eft  quod  prsed*  Johannes  recuperet  feifinam  fuam  dc 
prxd'  tenementis  per  vifum  juratorum,  &  praed'  Radulphus  Sc 
r  2l'c1     "^^"^^s  ^^  mifericordia.     Vide  8  Ed.  2.  quod  vide  Rotulo  Par- 
liamenti  6  Ed.  3.  Mcmbrana  4.  JSfota,  The  Jury  found  the  itd/hand 
languj/hed  of  a  fever  long  before  his  death.  ] 
Ai  to  this         [4.  Britton,  fol.  166.  the  manner  is  fhewn  how  a  jury  of  nvO' 
niatttT,  fee    ffjg^^  fl^aU  be  impanelled  by  the  fheriffy  after  the  death  of  the  hufband^ 
iafpicicndo.    ^P^^  ^^^  complaint  of  th*;  next  heir^  and  the  feme  fhall  he  viewed  by 
them^  and  after  pall  be  put  in  one  of  the  king^s  ca/lles  to  be  kept 
from  company  5  and  if  fhe  hath  not  a  child  within  40  weeks 
after  the  death  of  her  hufband,  or  if  flic  be  not  found  enfcint, 
let  her  be  puniflied  by  fine  and  imprifonment;  and  the  lords  of 
the  fee,  as  foon  as  may  be  without  delay,  mav  take  the  homage 
of  the  heirs  ;  and  if  fhe  hath  a  child  within  the  40  weeks,  then 
let  this  infant  be  received  to  the  inheritance,  if  another  heir  can- 
not aver  this,  child  to  be  another's  than  her  hufband's,  or,  &c. 
Vide  this.] 
Whcret  [5.  If  a  man  hatha  wife  and  dies,  and  after  within  a  ihort 


foD,  and  en-         ^j^^  ^^  fj^fl.  ^^  fecond  hufband  for  his  father.     Co.  Litt.  8.  | 

ctber  man  -'  •'  ' 

marries  her,  and  afccr  the  fon  Is  born,  he  ihall  br  adjudged  Ton  of  the  Ai'ft  baron,  and  not  of , the  fe. 
cond  baron;  per  Thorp,  quod  Wilby  concelfit;  but  faid,  that  he  heard  Bere.  J.  hy,  that  the  infant 
may  chufe  which  of  them  he  would  take  for  bis  father^  which  is  not  law  as  it  feems.  ,Br.  Baftar<)]ry 
pi.  iS.  cites  IX  H*  3*  39.  The  reafon  is,  that  in  hoc  cafu  filiatio  non  poteft  probari,  and  fays, 

that  fo  the  book  [ii  £•  ?•  S9«]  is  to  be  intended ;  and  fays,  that  for  avoiding  fuch  queftion,  and  otlicr 
snconvcniencie;,  the  law  before  the  conqueft  was,  (it  omnis  vidua  fine  marito  duodecim  menftbus,  Sc  fi 
mariuverit,  perdat  dotem. 


B?rJn"and    i^'  ^)     ^^^^  ^^"  ^^  f^^^  '^  ^^  ^  Baftard,  [though 
Feme  (A)  bom  ill  Mamagc,  and  in  refpedt  thereof.] 


•  Fitth.        [  I ,  I F  a  man  having  one  wife,  takes  another  wife  and  hath  ifluc  by 

^tKitt'  ^^^»  ^^^^"g  ^^  ^^^  ^'^f^>  ^^^s  ^^^^  ^s  ^  baftard.     •  18  H. 

s.'c!  ^        6.  31.  t  18  Ed.  4.  rjo.  b.  Co.  7.  Kenn.  44.  for  the  fecond  mar- 
f  Br.Baf.  riagc  is  void.  38  Aff.  J  24.  adjudged.] 

tardy,  pl>43* 

cites  1^  £•  4*  ^S*  S*  C*  ^  ^*  P*  accordingly  by  Littleton.  This  11  the  fitil 

pL  24..  there  being  another  pi.  ^4..  which  is  not  S.  P. See  tit.  Baron  and  Feme  ( A)  pi.  2.  S.  P. 

and  the  notes  there. 

BrBaftardy,  [2.  If  a  man  marries  his  coufm  within  tht  degrees ^  the  ifluc  bc- 
pi,  9.  ciies  tween  them  is  no  baftard,  till  a  divorc:  comes  \  for  the  marriage 
7S.  s.  p.—  is  net  void.     18  H.  6. 34.  b.] 

See  (H)  • 

infra,  S.  P.  ^ 

t3.  S^ 
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[3.  So  it  U  If  the  brother  marries  iu  Jijier.     1 8  H.  6.  32.  *  39  *  '^''  Baf- 

Rd    ^     ^I    hi  tardy, pl.aj. 

ii<l-  3'  3^*  °'J  cites  S.C. 

[4.  5^  if  a  man  marries  hts  coujin  nvilhin  the  degrees  of  fpiritual  Br  Ba((ardy» 
affinity^  the  iflue  is  no  baflard  till  a  divorce.     39  Ed.  3.  31.]  pi.  23.  cites 

See  Baron  ajid  Feme  (A)  pi.  3.  S.  C.  After  the  (lit-  32  H.  8.  cap.  38.  the  hu/band  cannot  be 

afraid  tt>  lofe  his  wife,  or  the  wife  her  huibaod,  aor  the  heir  of  them  to  be  baftarded,  by  reafon  th«t 
the  httiband  before  marriage  had  been  godfather,  either  at  bapttfm  or  ccmHrmation,  to  the  couHn  of  his 
wife ;  or  that  ihe  had  been  godmother  before  the  marriage  to  the  cou6n  of  her  hufl>and  ;  for  (be  di- 
vorces caufa  compaternitatis  tt  commatemiucis  (which  ia  the  adl  of  x  &  2  P«  &  M*  is  called  cogoatio 
fpiritualis)  are  by  this  ad  taken  away.     2  Inft.  6S4. 

[216] 

f  5.  If  a  man  hath  iffUeiy  A.  and  after  intemmrries  with  her^  yet  t  B'"*  B*f- 
this  iffuc  is  a  baftard  by  our  law.     f  47  Ed.  3.  14.  b.  J  1 1  H.  4.  ^[^/^J^e^ 
84.  18  Ed.  4. 30.  39  £.  3.  31.  b.  33  AfT.  24.]  3.  14. 

X  Br.  Baf- 
tardy>  pi.  12.  cites  S.  C— ^Fltsh.  Baftardy,  pi.  6.  cites  S.  Ct 

\6*  And  y&  he  is  a  baftard  hy  the  common  law  of  Scotland* 
Skene  Regiam  Majeftatem,  lib.  2.  cap.  5.  verf.  2,3.3 

[7.  An  ideot  a  nativitate  may  confent  to  a  marriage^  and  his  iflue 
fhall  be  legitimate.  Trin.  3  Jac.  B.  R.  .between  Stile  and 
West  adjudged,  upon  a  fpecial  verdict,  pur  un  petit  queilion.j 

[8.  If  the  hufhand  he  gelt^  fo  that  it  b  apparent  that  he  cannot  •_.  .  ^ 
by  any  pofCbility  beget  a  child,  if  his  wife  hath  iflue  fevcral  years  ^  '_^\  '^ 
after,  this  will  be  a  baftard,  though  it  was  begot  within  mar- 
riage, becaufe  it  is  apparent  that  it  cannot  be  legitimate.  Hill. 
14  Jac.  in  cameras ftellata,  between  Done  and  Edgertom  plain- 
tiffs, and  two  Hintons  and  Starkt  defendants^  fo  held  by  the 
chancellor  and  Mountacute,  but  Hobart  e  contra.] 

9.  A  male  of  7  years  old  is  married  to  a  female  of  14  j  flic  be-  Becaufe  m 
fore  the  male  is  13  has  iflue,  this  iflue  is  a  baftard.     Jenk.  95.  pi.  ^nd^jj^t"^ 

84.   cites  I  H.  6.  3.  infant  under 

that  age  can 
^get  a  child,     i  H.  6.  3.  b.  pi.  8. '  Br.  Baftardy,  pi.  i6.  cites  S.  C.         ■   Noy  14^.  cUtt 

S.  C.  Sq  if  the  mate  it  13,  and  tit  femalt  ii.    Jeok.  289.  in  pi.  26. 


(B)     Who  ihall  be  faid  a  Baftard,  and  who  a  Mulier. 

£1*  1)  T  the  law  of  the  land,  a  man  can  not  be  a  baftard  who  is  *  Fiuh. 

^  born  after  efpoufals,  unlefs  it  be  by  fpecial  matter.  •  40  Ed.  ^•^J^'Jj*  j!' 
3,  16.  b.  t  21  Ed.  3-  39.  X  39  E.  3.  3X.  ||  31  Afl".  pL  10.  2  E.  f-ArXfi 
3.  29.  b.  per  Hcrlc  and  Tond.l  h^-  A'. 

apainfiJ.P, 
and  JmaaJ  of  the  fttfin  of  Jf^alter^  v>bo  dud  wtthtit  iffuty  by  vfbkh  the  landriforted  to  Ra/fS  at  untU 
mnd  heir  of  the  part  of  bit  father^  and  from  kalph  dejcended  to  Lawrence  at  to/on  and  heir,  and  from 
Lawrence  to  tht  demandant  as  fin  and  bnr^  per  Mombriy,  this  Ralph  took  to  feme  Margery  f  ana  had 
ijfue  Roger  eigne,  and  Lawrence,  father  of  the  demandant,  puifne,  and  Riger  had  ijfue  the  tenant^  and  fo 
It  the  tenant  iflite  of  the  elder  brother,  -and  the  demandant  iflue  of  the  younger  ^  judgment  fi  adiio; 
Cbe  dewoandant  faid,  that  Aoger^  f either  of  the  tenant,  wat  mt  Jon  of  Raifh,  lut  fin  of  emaj.  D*  and 
becaufe  he  did  not  deny  the  efpoulals,  and  that  Roger  was  within  the  elpoufals  by  Margery,  therefore 
fach  general  averment  was  refufed  {  but  per  WUby,  he  might  have  faid  that  Roger  was  the  Jon  of  Johm^ 
and  horn  oat  of  the  efpmjaht  &c.  by  which  the  demandant  was  aw^ed  toanfwer  further  by  wDom  the 
iflue  was ;  the  dewuimdant  Jdid,  that  Ralph  the  grandfather  had  iffiie  Lawrence,  ahjfue  hoe  that  he  had 
fitch  ijjue  Roger  horn  and  htgotten  hj  this  fame  Ralph  during  the  ejfottfah  hetweca  him  and  Margery  | 
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pift ;  and  the  ctber  faiA^  that  Rahb  the  grarJfatber  took  to  frnt  Margery^  and  during  theje  ejfoufth 
Jtigerwas  bcrnatid  begotten  cftbe  fume  Margery  ^  and  (o  was  this  fame  Roger  the  fon  of  Ralph  ;  prift  ( 
and  the  other  e  contra,  and  io  fee  that  fpeclai  baftardy  ihall  be  tried  per  paii,  and  not  by  certificate  of 
the  ordinary.     Br.  Baitardy,  pi.  x8.  cites  zi  £•  3.  39*  t  Br.  Bafturdy,  pi.  1 7. 

cites  S.  C.  butnotexadly  S.  P.  ||  Br.  Badardy,  pi.  37.  cites  39  Alf.  jo.  S.  P. 

and  Roll  here  feems  to  be  mifprinted.  Fitxh.  Bal^ardy,  pi.  18.  cites  S.  C. 

♦  Br.  Baf-  [2.  If  a  woman  be  grofs/y  enfant  by  A,  and  zfter  A.  marries  ber^ 
tardy,  pi.  5.  ^j^^  ^g  ijji^g  /j  ifQrn  during  the  marriage^  this  is  a  tnulicr^  and  not 
Fitth^.Bar  a  baftard.     ^44  Ed.  3.  la.b,  45  Ed.  3.  28.] 

tardy,  pi.  10.  cites  S.  C. 

+  Br.  Baf-        [j,  So  if  a  woman  be  grofsly  cnfcint  by  one  manj  and  after  an^ 

dtM  s^'c.     *^^^  marries  her,  ahd  after  the  ijue  is  born^  this  is  a  mulier,  be-  ] 

Fitxh.  Baf.    caufe  it  *  is  born  during  the  marriage,  and  no  ifiue  can  be  taken 

tardy,  pi.  i.  \^y  whom  ihe  was  enfeint,  becaufe  that  cannot  be  known,     f  i  H. 

l^Br.  Bafl    ^-  3'  contra  X  44  Ed.  3.  12.  b.  45  Ed.  3.  28.  contra  18  H.  6.  31.  , 

tirdy,  pi.  5.  b.  fo  although  .the  iiTue  be  born  within  three  days  after  the  mar'* 

tardy,  pi.  12.  cites  S.  C.  In  fuch  cafe  by  the  common  law  fuch  iflac  is  a  molier,  and  by  the  1 

Ipiritual  law  a  ballard.     Br.  BaAardy,  pi.  43.  cites  iS  £•  4.  aS. 

•C217] 

^  Br.  Bsf-  [^,  If  a  feme  covert  hath  iffne  in  adultery^  yet  if  her  hnjbatfd  be 

•cltcs^S^.  c!*  "^^^  '^  beget  children y  and  is  within  the  four  feas^  this  is  no  baflard. 

Inaffifethe  Hill.  i4jac.  in  camera  ftellata,  between  Don£  and  EdgertoiI 

taunt  faid,  plaintiffs,  and  two  HiNTONs  AND  Starky  defendants,  agreed  by 

feifc/iJfc^,  the  judges  and  chancellor.     $  39  Ed.  3.  14.] 

and  took  to  feme  R.  of  whom  he  begot  the  tenant,  a  fon,  and  the  pl»ntiif,  a  female,  and  died,  and 
the  plaintiflf  claiming  as  heir  entered,  and  the  defendant  ouiled  her.  The  plaintiflf  replied,  that  the  tc» 
nant  was  baftard.  The  defendant  rejoined  that  he  was  mulier«  Whereupon  the  biihop  waa  wrott  to, 
who  certified  baftard,  and  the  manner  how,  viz.  that  J.  took  to  feme  K.  who  doped,  and  Ijted  in 
fidultery  with  F.  S.  who  begot  of  her  the  tenant,  andfo  baftard.  Thereupon  the  tenant  complained 
.to  the  parliament,  becaufe  the  certificate  was  contra  legem  terrsr,  and  fo  it  feems,  for  that  it  is  not 
certified  whether  the  baron  was  infra  quatuor  maria  or  not.  But  afterwarda  judgment  was  given  for 
the  plaintift'  according  to  the  certificate;  and  fo  fee  that  the  juftices  have  no  rf;:ard  to  ^e  manner  or 
cau(e  of  the  certificate,  but  only  to  the  effeft  thereof,  which  was,  that  the  tenant  was  a  baltari;  quod 
pota.  Fitzh.  Ba.lardy,  pi.  8.  S.  C.  fays,  that  by  his  being  adjudged  a  baltard  by  the  law  of  holy 

church,  the  juftices  took  the  allife  in  right  of  damages,  and  awarded  that  the  plaintiflT  recover  feifin  and 
damages )  quod  nota.  By  the  common  bw,  if  the  hu(band  be  within  the  four  feas,  tis.  within 

the  jurifdidion  of  the  king  of  England,  and  the  wi/ehas  iiTue,  no  proof  is  to  be  admitted  to  prove  the 
child  a  baftard  ;  for  in  that  cafe  filiatio  noo  poteft  probaii  unkfs  the  hufband  had  an  apparent  impoifi- 
bility  of  procrcatUMi.    Co.  Litt.  144.  a. 

•  Br.  Baf-.  [j.  If  a  wife  elopes,  and  lives  in  adultery  with  another,  and  dur- 
i^^S^C*—  ing  this,  iffue  is  born  in  adultery,  yet  tliis  is  a  mulier  by  our  law. 
Fitah.Baf.  *  t  H.  6.  3.  f  43  E.  3.  1 8.  b.  20.  18  E.  4.  30.  Hill.  14  Jac;  in 
tardy,  pi.  x.  camera  ftellata,  agreed  per  curiam,  in  the  cafe  of  EoGERTON'be* 
i^Brf  BaT"  ^^^^  Cited.  X  39  E.  3.  14.  II  38  Aff.  14.  contra  40  E.  3.  16.  h. 
tardy,  pi.  4.  If  33  AC  8.  but  the  baron  ought  to  be  within  the  four  feas,  fo  that 
cites43E.3.  by  intendment  he  may  come  to  his  wife,  otherwife  the  iflue  is  « 
iUt"  taftard.  40  [43}  E.  3.  20.  33  AIT.  8.] 

19.  b.  ao.]  S.  P.  by  Kirton  contra,  but  by  Belk.  according  to  Roll,  if  thehuJbaod  be  within  the  4 
feas,  and  can  come  to  her,  qood  non  fuit  negatum ;  ideo  ^ulbre  in  cafe  the  baroo  waa  imprilbiied  at  tbo 
time.  }  S«epl.  4.  and  the  notes.  ||  Br.  Baftardy,  pi.  35.  cites  S.  C. 

that  he  was  oerttfied  ab«ftard,  and  therefore  the  fpecial  matter  indoried  on  the  writ,  viz.  that  (he  liv«l 
7  years  from  her  haibaad,  in  which  time  the  child  was  b«|ottea  atid  was  not  icgarded*  f  Fitih* 

Baftardy,  pi.  i6.  ciceaS.C. 

S3  16.  5$ 


[6.  &  if  a  feme  covert  goes  into  another  coj/nfy,  and  takes  buf-  Br.  Baf. 
hanJ,  and  hath  ijfue  by  him,  the  Jirft  hujhand  being  within  the  feas^  tardy,  pi.  8. 
the  ifluc  is  a  mulier.     7  H.  4.  9.  b.]  !!^Fiteh. 

Baftardy,  pU 

4.  cites  S.  C. One  that  is  bom  of  a  man's  wife  while  the  hujband  at  and  from  the  time  of  &t 

begetting  to  the  birth  is  extra  qaatuor  mariat  is  a  baftard  wiihin  18  Eh  3.  which  is  a  remedial  law  •  per 

Holt.     2  Salk.  484.  pi.  38.  Mich.  10  W.  3.  B.  R.     The  King  v.  Albertfon S.  P.  but  if 

fie  were  here  at  all  during  the  time  of  the  wife's  going  with  child,  it  is  legitimatei  and  no  baftard. 
1  Silk.  lis.  pi.  5*  Mich.  3  Ann.  B.  R.     The  Queen  ?.  Money. 

[7,  But  otherwi/e  it  is  if  the  baron  be  over  the  feas.     7  H.  4.  Br.  Baf. 

O-  b.l  tardy,  pi.  g. 

''•   ^  -*  cites  S.  C 

■     Fit»h,  Badardy,'  pi.  4.  cites  S.  C^ 

[8.  If  the  feme  hath  iflue,  the  baron  being  over  the  feas  for  7  Br.  Baf- 

years  before  the  birtb^  the  iffuc  is  a  baftard  by  our  law.     19  H.  6.  ^f;^ 

1 7-  J^*]  &s.  p.  ad. 

aitted. 

C9.  [&]  if  a  feme  covert  hath  ifluc,  the  baron  being  over  the  [  ai8  J 
feas  6  years  before  the  birth,  this  is  a  baftard  by  our  law.     18  H. 

^'  34.J  •  . 

[10.  &  if  the  feme  hath  iflue,  the  baron  being  over  the  feas  3 

yars  before  the  birth,  and  three  years  after  the  birth^  the  iflUe  is  a 

baftard.     i8H.  6.  3a.b.] 

[11.  If  a  man  hath  been  fo  long  over  the  yJw,  brfore  the  birth  of 

the  iflue  which  his  Mofe  hath  in  his  abfence,  that  the  iffise  cannot  be 

hisiffue^  this  is  a  baftard.    Hill.  14  Jac.  camera  fteliata,  between 

Done  and  Edgerton  plaintiffs,  and  two  Hintons  and  Starkt 

defendants,  refolvedby  the  judges  and  chancellor.] 

tia.  Contra  13  Ed.  a.  Baftardy  25.  where  it  was  found  the  if^aronBs 
er  was  in  Ireland  when  the  fori  was  begotten^  yet  the  plaintiff  was  J^'^'y^^ 
nonfuit,  which  is,  that  he  is  no  baftatd.]  and  feme  ]n 

England 
daring  this  time  has  iflue,  it  is  a  baftard  ;  but  it  feems  otherwife  now  for  Scotland,  both  being  under 
one  king,  and  make  but  one  continent  of  land  ;  abfence  beycmd  Tea  takes  away  all  intendment,  that 
banm  privately  and  fecretly  may  be  with  his  wife  as  he  nuy  if  he  be  in  England,  though  his  wife  had 
4l9fed  and  lived  with  the  adulterer.     Jenk.  lo.  pi.  x8. 

{13.  If  a  woman  hath  iflue,  her  hufband  being  within  the  age  of  r  -^--  -i 
14,  the  iflue  is  a  baftard.     i  H.  6.  3.  b.]  J"*'-  359- 

For  an  infant  at  fuch  age  cannot  have  ifltitt.    Br.  Baftardy,  pi.  »6.  cites  S.  C* 

[14.  If  a  woman  hath  iflue,  her  hti/band  being  but  of  the  age  of 
3  years  J  the  iflue  is  a  baftard.  18  H.  6.  3 1.  becaufe  it  appears  he 
cannot  have  iflue  at  this  age.  So  if  flie  hath  iflue,  the  nun>and 
being  but  6  years  rf age  at  the  birth.     18  H.  6.  34.] 

[15.  Sou  ftiehath  iflue,  the  hufl>and  being  but  *]  years  of  age  Br.Baftardf, 
Jit  the  birth,  tliis  ifliie  is  a  baftard.     38  Afl".  24.  per  Tahkc.  J  ?*; ^f  •  «»^ 

^  [i5.  &  if  (he  hath  iflue,  the  baron  being  only  of  the  age  of  Br.BaftaHy* 
eight  years  at  the  birth ;  for  it  cannot  be  intended  by  law  that  it  pi-  36.  citea 
was  begot  by  the  baton.     38  Afl:  24.  perTankc.  *  2:9  Afl".  54.  .'b;;  bIJC 

tdjudged.]  ,  tardy, pi.  31. 

(itea  5.  €•«—$.  P.  accordingly,  and  fo  if  be  be  under  the  age  of  procreadon.    Co.  Litt.  244.  •• 

[17.  So 
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Br.B*ft«rily,  f  |  ^,  &  it  is  if  the  baron  be  but  of  th*  age  of  9  years  at  die  time 
X:  ^f  VuT  of  the  birth  of  the  iflue.    29  Aff.  54.  Quxre.] 

S.  p.  exaAly  does  not  appear.— ^— But  Br.  ibid.  pi.  36.  cites  28  i^iT.  24..  that  if  infant  at  7  or  S 
years  be  manicd,  and  has  a  child  within  one  or  two  years,  this  iflue  is  a  bailard*  Qjiud  noa 
negatur. 

SeJre  facias  fig.   p.    10  Ed.  I.   B.   Rot.  23.     FoXCROFT's    CASE.      Onc  R. 

thc^tenant*  *  t^ing  vifirm^  and  in  his  bed  was  married  to  A,  a  woman,  by  the 
laid  that  he  bifliop  of  London,  privately,  in  no  church  nor  chapel,  nor  with 
held  for  iii^  celebration  of  any  mafs,  the  faid  A,  being  then  big  by  the  faU 
rcverfion  re-  ^'  ^^^  within  1 2  iveehs  after  the  marriage  the  faid  A.  was  deli" 
gardantto  veredofa  fin,  {ind  adjudged  abaflard  ^  and  fo  the  land  efcheated  to 
^'  ^^ ._,      the  lord  by  the  death  of  R.  without  heir.] 

pnyed  aid  '  •*■ 

of  him,  and  the  other  fald  that  the  moiber  of  A*  toas  grcfsly  enje'int  of  A»  by  H*  and  fo  tnfeint  H*  fa- 
tktr  of  A*  in  bh  malaAy  tfpoui\d  bo  ^  and  died  tbi  i$tb  day  after ^  and  To  A.  a  baftard,  and  tbe  othr 
Ja'ui,  that  fb*  was  tnfeint  by  JVm  and  net  by  H.  and  fo  at  ij/ite  $  quod  mirum !  that  this  iflue  was  fuf- 
i'cied.     Br.  Baitardy,  pU  5.  cites  44.  £•  3.  lo. 

Br.Verdia,  ip.  In  affifc  at  Warwick,  19  H.  7.  it  was  found  by  verdi^l, 
t',c/  ***"  ^^^  ^^  father  of  the  tenant  had  taken  the  order  of  deacon,  and 
after  married  a  feme  and  had  ijfue ;  the  tenant  who  entered,  and 
£219]  another  collateral  heir  entered  upon  him,  and  they  were  ad- 
journed for  difficulty;  and  it  was  debated  in  the  exchequer 
chamber,  whether  the  tenant  ihould  be  a  bailard ;  and  it  was  ad- 
judged by  advice  that  he  Jhould  not  be  a  bajlard.  Quod  nota.  And 
Frowyke  Ch.  J.  faid,  that  he  was  a  counfel  in  tEis  matter,  and 
that  it  was  adjudged  ut  fupra,  quod  Vavifor  conceflit^  Br.  Baf- 
tardy,  pi.  25.  cites  21  H.  7.  39. 

20.  And  Frowike  faid,  that  if  a  priejl  tales  feme  and  has  iffui, 
and  dies,  his  iflue  fhall  inherit  $  for  the  efpoulals  are  not  void,  but 
voidable.     Ibid. 

21.  If  a  man  tales  a  nun  to  wife,  thefe  efpoufals  are  void  \  per 
Vavifor.    Quod  nota  bene^  for  none  denied  it.     Ibid, 


(C)     Who  fhall  be  faid  a  Baftard,  who  not.     What. 

[How  confidered  in  Law.] 

Br.Baftardy,  fi,   /\  Baftard  IS  nuUius  filius,  neither  of  father  nor  mother*     41 

pi.  »5.  cites  /I   £j  -J 

1  H.  6.  3.  ^      y  ^ 

S.  H.  by  Straunge }  for  a  baftard  is  filius  populi,  and  has  no  father  certain.         ■$.  P.  for  qui  ex  dam^ 

stto  coitu  oafcuntur  inter  liberos  non  computeotur.     Co.  Litt.  3.  b.  &  7)^.  t. 


(D)     Baftard  by  our  Law,  and  Mulier  hy  the  Civil 

Law. 

•  Br.  Baf-     [i.  T  F  A.  hath  iffue  by  B.  and  after  they  intermarry,  yet  the  iflbc 

cit«  s'^c^*         -^  is  a  baftard  by  our  law,     ♦  47  E.  3.  14.  b.  f  "  H,  4«  84- 

but 


but  a  muKcT  by  the  civil  law,     1 1 H.  4.  84.  Brafton,  lib.  j.  fol.  5"^  ^-  ^• 

410,  41 7.  J  dearly  ap- 

pear, 't  Br.  Baftardy,  pi.  i2.  citea  S.  C.  and  S.  P.  admitced* 

[2.  If  the  parents  art  dtvorcedy  caufa  confatiguinitatiSi  they  not  Br-Baftardy^ 

having  notice  thereof  at  the  marriage^  the  children,  had  before,  are  JseIV"!! 

baftards  by  our  law,  and  muliers  by  the  civil  law.     18  £.  4.  f  but  it 

24.  b.]  ^^i^  ^ 

^       -*  18  £.4.29. 

a.  b.  pU  30.  a.  pi.  2S.]  S.  P.  and  feemt  to  intend  S.  C.  of  Roll  here,  which  feems  mliprlored.^^- 
S«  C.  cited  Roll.  Rep.  aia.  Trin.  13  Jac.  B*  R> 

[3.  If  a  man  hath  ijfue  by  a  woman,  and  after  marries  the  fame  By  thefta- 
woman,  the  iflue  by  our  law  is  a  baftard,  and  by  the  fpiritual  law  a  J"*  ^0^,*^* 
xnulier.     i8£.  4.  30.J  3.  cap.  9.  it 

19  enadtedy 
that  a  child  born  before  marriage  is  a  b^ftard,  albeit  the  common  order  of  the  church  be  other- 
wife.  , 

£4-  Such  iffue  is  a  baflard  by  our  law,  yet  he  ftiall  be  called  the  See  tit. 
fon  of  them  in  our  law:  for  a  remainder  limited  to  him  by  fuch  name  S'f^**c  ^ 

tsgooa^      41  il.  3*  19*   Co.  O.  05»J  and  the 

notet  thercy 
and  ibid.  pi.  8,  9.  xi,  ii,  13* 


(E)     Ballard  by  the  Spiritual  Law^  and  Mulier  by    E  220  3 

our  Law. 

[l.  TF  atnan  marries  a  woman  grofsly  big  by  another,  and  within  •  Br,  Baf. 

-*  three  days  after  fbe  is  delivered,  in  our  law  the  iflue  is  a  *^<*y»  P*-  4- 

mulier^  and  by  the  fpiritual  law  a  baftard.     *  i8  £•  4.  30.  %  i  H.  tk^^^^k. 

6>  2'1  4*  ^^*  ^^^ 

it  mifprint- 
cd,  and  flionld  be  19.  b.  30.  pi.  iS*  %  Br.  Baftardy,  pK  26.  cites  S.  C  but  S.  P.  aa 

to  the  three  days  does  not  appear  there  j  but  by  Strange,  if  an  infant  be  born  within  5  or  6  months,  or 
lefs,  after  the  efpoufals,  it  is  a  baftard.— Fiuh.  Baftardy,  pi.  i.  cites  S.  C«  fays,  it  cannot  be  a  baftard, 
if  it  ^  bom  within  the  efpoufals. 

[s.  80 II  43  E.  3.  20.  gives  a  limitation,  fcilicet,  that  it  (hall  be  II  Br.  Baf. 
a  mulier,  if  the  baron  be  within  the  4  feas,  fo  that  he  may  come  to  ^j^s**  o*' 
his  wife.     $  Contra  x  i  H.  4.  14.  b.J  &  s.  p.  by 

Feik.   Quod 
son  fuit  negatum ;  but  Brooke  fays,  ideo  qocre  if  the  baron  was  imprifoned  at  the  time. 
^  Fiuh.  Baftardy,  pi.  5.  cites  S.  C.  &  S.  P.  by  Hull,  that  it  is  a  baftard  if  born  and  begotten  ia 
•dulteiy>  though  the  huiband  is  within  the  4  feas. 

[3,  If  a  woman  elope^  and  hath  iffup  in  adultery,  the  ifliie  is  a  mu^  f  See  (B) 
Kcr  in  our  law,  and  by  the  fpiritual  law  a  baftard.     x8  E.  4.  30.  s,^**^^^' 
^  ^3  E.  3,  15.  b.  ao.]  ih,  note, 

there.  "*• 
7  Rep.  (44)  43.  ft.  Mich.  5  Jac.  S.  P-  •biter. 

i4.  But  40  E.  3.  1 6.  is,  that  if  a  feme  continues  in  adultery,  and  r  -'^■*'  n 
I  ifiue^  this  is^  a  baftard  in  our  law.]  ^**^*  3^<^' 

[5.  But 


920  iBasatu. 

^f^  f^'       is*  ^^  ^  ^^  lav  of  the  Und  a  $mm  canmi  he  a  Inftaid  that  k 
dtts  S*  C. '  ^^^  ^^^  marriage^  unlefs  by  fpfcial  matter.     40  £•  3.  16.  b»J 

(F)     Baftard  3y  ^o/A  [Zjwx.] 

^r.  Bsf-    tl-  A  M^"  v'^o  hz^  a  wife  /tfi^r  another  tvjfe,  and  i^/A  ^^  J^ 
43.  s.  p!  ^^  ter^  this  ifTue  is  a  baftard  by  both  laws ;  for  the  fecond 

perLittieton»  marriage  is  void.    *  18  £•  4.  30.  b.  Co.  7.  Kenn«  44.  t  18  H. 

AouU  be  here  at  in  Roll,  irif  •  18  £•  4*  30.  bot  in  the  Yejr-hoolc  St  is  pi.  2S.  which  may  be  the 
occafion  of  the  mH^riAtng.  \  Ficsli.  Rcpticanoii,  pi.  S.  dtei  S«  C« 


C"0  (G)     ^Ti^tf/ Z)/vorftf  baftardizes  the  Iffue. 

*•**"'  ^  [i«  y/  Tyworct  caufa  pTMontrtiffut  baftardizes  the  iflne.  47  E.  3, 
t.^^.    ^pl-78.  .8  H.  6.  340 

Ch.  Baron,  WlUiams,  and  Alt  ham,  on  a  reference  out  of  the  court  of  Wirds,  that  a  divorce  being  by 
fenteace  in  the  ijptritniil  covn  between  Kenoe  and  bh  wife,  caufa  praecontra^lus,  or  odier  canie,  the 
parties  being  dead  betviccn  wbt^o)  it  was,  the  court  of  wards  cannot  now  examine  it  to  prove  another 
beir  againll  that  fentence.  Cro.  J.  i86.  pi.  6.  Mich.  5  Jac.  B.  R.  RoUnfon  ▼•  Stallage*  7  Rep. 
(42)  41.  b.  Kenne*t  cafe,  S.  C.  Jenlu  289.  pi.  %i.  S.  C. 

Such  divorce  bafiardifes  the  iflue,  betaufe  it  dlflolves  the  marriage  a  vinculo  matrimofiii,  and  (b  It  is 
•f  all  other  fuch  divorces,  as  divorce  caufa  metos,  caofa  impotentiae,  feu  ftigiditatis,  canCi  aflinitatisy 
caufa  confanguinitatis,  &c.  bccaufe  they  were  not  juftar  nupr'e  j  b*it  divorces  a  meofa  et  thoro,  as  caola 
adulterii,  d»flblves  not  the  marriage  a  vinculo  matrimonii  j  bccaufe  it  is  fubfcquent  to  the  marria^.  Co. 
Litt.  X35.  a.  ■  Cro.  C.  462.  Arg.  cites  47  £.  3.  fol.  ultimo,  where  the  5  can(es  above  are 

mentioned  $  andihjd.  463.  cites  Co.  Litt.  235.  mentioning  the  fame  divorces  to  be  a  vinco'ooutrimonUy 
4nd  which  are  all  preceding  the  marriage ;  but  that  where  the  difiblotion  is  oalj  a  jnenfii  et  thoro,  as 
ciufa  adulterii,  the  coverture  continues  between  them.  ■  ■  A  chHd  begotten  after  divcrce  a  meitfa  et 
thoro,  ihali  be  taken  to  be  a  badard  \  otherwil'e  after  vJuntary  fiperatiM,  unlefs  found  that  the  hulband 
bad  90  meitfu  1  Salk.  123.  St.  George's  v.  S.  Msrgaret*s  Farifli,  Wctt]iiioJier..*And  ibid,  lajs,  that 
io  was  the  opinion  of  Hale  Ch.  J.  in  the  cafe  of  Dickens  v.  CoiJins. 

S. P.Br.  [2.  So  caufa  confangutnitatls.    47  E.  3.  pi.  78.  contra  20  E.  i. 

K?:.o.  B*ft«dy  ai.  curia.] 

cites  8  £•  4.  28. See  pi.  i.  and  the  notes  there.  Whert  a  mairiage  has  been  had,  and 

the  parties  are  afterwards  d'tvorcti  fvr  cTnJfin^uimty^  or  aflinitv,  fuch  fentence  of  divorce  will  be  conclu^ 
/hft  rvidenet  to  baftarditt  the  children  born  inwedbck  bdure  the  divorce  j  per  Ld.  Cbao.  %  Mod.  i82« 
Trin.  9  Geo.  in  cafe  of  Hiliard  v.  Phaley. 

See  pi.  I.  [3.  So  caufa  aj^uitatis,    47  E.  3.  pi.  78.] 

and  the 
notes  there. 

A  divorce  [4.   So  CZuh  frigi/litatiS.      47  £.  3.  pi.  78.] 

caufa  frigi* 

diutisy  where  the  party  has  perpetuam  impotentiam  generaUonis,  declares  the  marriage  to  be  void. 

a  Jnft.  687. 

Huiband  and  wife  are  divorced  caufa  frigidiutis  in  the  ha(band{  the  hnfband  narries  another  wHfj| 
end  has  iflue  by  her;  the  huiband  dies;  this  ifTue  is  legitimate.  The  faid  divorce  dilTuiTes  vinculum 
matflraonii.  The  fecond  marriage  might  be  difTolved  in  the  life  of  the  parties,  but  not  after  the  dcatli 
of  any  of  tliem ;  and  if  it  had  been  fo  diflblved  in  the  life  of  the  parties,  the  faid  iflue  of  the  feconi 
marriage  had  been  a  baftard;  fo  adjudged  and  affirmed  in  error.  Jenk.  268.  %6^.  pi.  84.  40  E\h» 
Bury*s  cafe.  5  Rep.  98.  b.  S.  C.  adjudged  and  affirmed  accordingly,  and  a  man  may  be  babitit 

et  inhabiiis  diverfis  temporibus,  and  therefore,  notwichftanding  the  depofitioos  whereupon  fentence  wm 
given  in  the  fpiritual  court,  by  which  a  aatural  and  perpetual  tmbecility  ad  genorandmi^  wei«  depofed, 

tht 


\  ^  iiTue.  firjs  adija3gbd  lawful.  >  And.  iS;.  pi.  air.  i3  &  19  EUi.  Morris  t.  Webber,  S,  C, 
£iys,  the  ca/e  wa«  argued  by  the  fcrjeaats,  but  litde  to  the  purpofc  j  fur  the  po'mt  depended  on  the  canon 
law,  and  therefore  after  divent  arguments  the  court  thought  it  convenient  to  be  argued  by  dodor«  of  thf 
civil  law,  to  be  chofea  by  each  |fartf>  and  after  it  was  argued  by  them,  gave  .judgment  according  to  the 
fentence  in  the  fpiritual  court.  Mo.  225.  pi   366.  S.  C.  adjudged  for  the  plaintiiT,  that  the 

tfliaes  were  not  baftarde,  becaufe  the  divorce  was  not  annulled  by  feotonce  declaratory  of  the  church  in 
the  iivea  of  the  parties ;  and  our  law  is  not  to  en<]uire  the  caufe  of  (he  divorce,  but  to  take  the  feateoce 
§ot  good  till  repealed;  and  fays  the  fame  cafe  came  in  queftion  again  in  eje^iQent>  Hill.  40  £iiaf 
between  Webber  and  Bury,  where  the  fuecial  matter  was  found,  and  upon  feveral  arguments  adjudged 
if  ain  as  before* — 2  Le.  169.  pU  207.  S.  C.  Trin«  29  £lix.  C.  B»  adjudged  for  the  piaintifi^  accord- 
ingly ;  for  though  in  the  examinations  and  depositions  taken  in  the  ecdefiaftlcal  court  no  matter  appeaxt 
upon  which  fuch  peremptory  divorce  might  be  granted,  yet  it  might  be,  as  the  court  faid  they  were 
informed  by  the  faid  dodors,  that  upon  the  eumlnation  of  phyficians  and  matrons,  fufficient  matter 
did  appear  to  the  faid  ecclefiaftical  judges,  (which  for  modefiy  fake  ought  not  to  be  entred  of  record) 
and  that  appears  within  the  fentence,  viz.  habito  fermone  cum  matronis  et  medicis,  which  fpe^ch  noc 
entered  of  record,  {Oaxhi  qua  fupra)  might  be  the  caufe  that  induced  the  ecclefiaftical  judges  to  give 
fentence  for  the  divorce,  though  the  matter  within  the  record  be  too  general  to  prove,  naturalem  frigi- 
ditatem  generandi,  but  rather  maleAcium;  and  fays,  that  upon  error  brought  41  £liz.  judgment  was 
affirmed.  But  fee  D.  17S.  pi.  140.  Hill.  2  £iiz.  Sabxll's  case,  and  Buxy's  casx,  cite<i 
there  as  about  a  year  after,  where  the  opinion  of  the  dodturs  was,  that  they  fhould  be  compiled  t^ 
cohabit  as  man  and  wife,  becaufe  fan^la  ecclefia  decepta  fuit  in  priori  judicio,  and  therejfbre  ^  great  fuit 
was  made  to  ftay  a  fine,  whereby  the  feme  gave  all  her  inheritance  to  her  fecond  huiband ;  but  after 
Allying  it  one  term,  it  was  ingroifed  by  command  of  the  juilices,  contra  mandatum  cuftudis  m^gni 
figiUi.  And  ibid.    Marg.  cites  Hill.  37  £Uz.  Stafford  v.  Mancky,  in  cafe  uf  baftardy^ 

feme  fued  divorce  for  frigidity,  and  after  the  baron  married  another  ftmty  by  whom  he  had  ilTue,  antt 
adjudged  that  the  fecond  marriage  h  void,  and  there  the  civilians  gave  a  rule,  that  qui  aptus  e&  a^ 
«nam  aptus  eft  ad  aliam,  and  quando  potentia  reducitcr  ad  aftum,  debet  redite  ad  primas  nuptias.  £x 
libro  Mr.  Tho«  Tempeft.  But  ibid,  cites  Harrifon's  reading,  Lent  1632.  that  impocentia  et 

frigiditas  qpoad  hanc  is  caufe  fufficient  of  divorce  after  exploration  and  trial  for  3  yean,«nd  other  cere- 
monies injoined  by  the  canons,  and  that  the  fecond  marriage  of  both  is  good,  notwichftandjng  the  part/ 
impotent  have  children.    1        Roll.  Rep.  212.  Tria.  13  Jac*  B.  R*  oites  Berrie's  cafe. 

•  [  222  ] 

[5.  But  a  divorce  Q2\xh  profe//!&nrs  does  not  baflardize  the  iflue,  ^^  ^'t.  Ba- 
47  E.  3.  pi.  78.]  'Z^^^ 

[6.  A  divorce  for  eaufe  oi  fpiritual  affinity  baftardlzes  the  iflue.  pi.  9, 10, 
-^0  £.  q.  ^i.  b.  as  if  the  baron  hath  baptized  the  coufin  of  the  "-wd  th« 

^Cn^eO  .  2lnft.  687. 

7.  Affife  by  J.  and  A.  his  feme  againft  H.  M.  who  faid  that  cites  s.  €• 
A.  fued  divorce  in  the  archbiflioprick  of  York,  becaufe  fhe  was  ^«w«/i 
wibin  the  age  of  coufetit  at  the  time  of  the  efpoufals^  and  never  afiented  Sm^Ai  »T- 
to  them,  by  which  divorce  was  had  between  them,  and  fo  not  his  tmfivtdvri* 
feme ;  judgment  of  the  writ ;  and  fo  fee  that  this  is  a  good  caufe  ^>  declare 
of  divorce.     Br.  Deraigument,  pi.  6.  cites  39  E.  3.  32.  tobevSd^ 

thelc  marriages  are  faid  to  be  prohibited  by  Gc^d's  law,  otberwifc  the  ftat.  52  H«  S.  would  extend  to 
them.     £  Inft.  687. 


(H)  At  what  Time  the  Divorce  being  made,  it  fhall 
baftardize  the  Iflue.  [And  what  the  Ecclefiaftical 
Court  may  inquire  after  the  Death  of  the  Man  and 
Woman,  or  either  of  them.] 

f  f .  T  F  baton  and  feme  cotHlnue  haron  and  feme  for  all  their  lives ,  t  ^r-  ^^^- 

•*    the  tflue  cannot  be  a  baftard  by  a  divorce  after  th^eir  deaths  for  c*S  s^' c^' 

che  divorce  in  the  fpiritual  court  is  pro  peccatis,  which  cannot  be  ^here  in  ' 

after  their  death,  and  therefore  fuch  divorce  there  is  only  to  difiu-  affife  the 

hcrit  the  iflue,  which  they  cannot  do.    f  39  E.  3.  31.  b.  32.  for  ^J^ft^J.^*^' 

>y  fuch  means  every  one  might  be  difinhcnted.    %  3 1  Afl".  pi.  10.]  in  uic  puin- 

[2.  As 


Ill  15aftar9« 

tiff;  and  the  [2.  As  the  ifllie  cannot  be  a  baftard  after  the  death  of  the  batoft 
Sat  the  V*-  ^^^  feme,  by  a  divorce  for  caufe  oi  fpiritual^iffimty^  for  the  caufe 
thernsarrud  aforefaid.     39  £•  3.  31.  b.  32.  3 1  AfT.  pi.  10.] 

mfemt^ 

where  be  bad  hefort  it  haptmed  one  A»  eoyfin  of  bit  feme,  and  therefore  after  the  death  of  the  one  of  them 
1  divorce  was  (ued,  and  judgment  giVen.  And  per  Thorpe,  and  the  beft  opinion  cJeariy,  ttis  divorct 
is  only  pro  peeentis,  andfiaiJ  not  bsftardixe  the  heir  by  it  f  for  fuch  divorce  cannot  dcftroy  the  efpoufaity 
becaufe  they  were  determined  before.*^^Br.  Deratgnment,  pi.  5.  cites  S.  C  Brooke  makes  a  qnsrre 
if  it  be  caufe  of  divorce*  1  And  Brooke  fays,  it  feems  that  if  e/pcnfais  are  had^  which  are  defeafihle 

but  net  void,  they  may  be  avoided  by  a  divorce  j  and  if  not,  then  the  heir  is  inheritable.  Br.  Baftardy, 
pi.  23.  cites  39  E.  3«  3S. 

(  fir.  Baftaniy,  pi.  37.  cite^  39  Afl*.  xo.  S.  P.  by  Thorpe.-.— —^Fitzh.  Baftardy,  pi.  i8>  citea 
39  Afl*.  lo.  S.  P.  and  it  feems  that  Roll  is  mifprinted,  and  that  it  ihould  be  39  Aff.  pi.  xo* 

♦  [  223  ] 

7  Rep.  (44)  [j,  I(  jt,  tales  B.  to  nvifey  and  hath  iflue  by  her,  and  after  thej 
Kenn's  Mfe  ^^^  divorced^  becaufe  they  ivere  within  the  age  of  confent  at  the  time  of 
the  reporter  their  marriage^  and  efter  difagreedy  and  after  A.  takes  C.  to  his  ^vife^ 
notes  a  di-  ^^^  j^g^^  ^LtiA  after  takes  D.  to  his  nuife^  by  whom  he  hath  iffue^  •  and 
timen  repeal  ^^^^  upon  the  fuit  of  the  iflue  of  B.  the  ecclefajlical  commifj^onerSf 
of  a  fentence  upon  a  commifEon  direfted  to  them,  cannot  exatnine  the  marriage 
r^f^h^  i^fw^^^w  A.  and  C.  becaufe  they  are  dead ;  for  by  this  examination 
parties,  and  ^^^  inheritance  would  be  drawn  in  queftion,  which  is  not  lawful 
giving  fen.  aftCT  they  are  dead.  Mich.  8  Jac.  B.  Kenn's  case,  refolvedj  and 
*^"^e  aft«    *  prohibition  granted.] 

the  death  of  C4-  [S^]  If  A.  takes  B.  to  his  wife  within  the  age  of  confent, 
the  parties}  and  after  at  the  age  of  confent  they  difaflent,  and  marry  themfelves 
lorita^ars  gljf^^^gfg^  ^f^j  Jj^^^j^  ijfue^  and  die^  it  cannot  after  be  examined  in  the 
an  Corbet's'  eccleftaftical  court  whether  they  did  confent  at  the  age  of  confent y  before 
cafe,  (there  their  difajfenty  becaufe  they  cannot  baftardi^e  the  iflue  after  tneir 
thaTafcn^^  death.  Enclefield's  case,  by  all  the  juftices  rcfolved,  and 
teace  of  di-   a  prohibition  granted  in  chancery  thereupon,  cited  Trin.    ii 

Torce  cannot  Tjc.   B.l 
be  repealed     J  J 

3n  the  fpiritual  court  by  fuit  there  aAer  the  death  of  the  parties ;  but  if  any  of  the  parties  be  dead  before 
iny  divorce  fentenced  in  the  eccleiiaftical  court,  there  they  cannot  fue  in  court  cbriftian  to  declare  the 
marriage  void,  and  baftardize  the  iifue,  becaufe  the  trial  belongs  to  the  King's  court  originally  j  and 
that  with  this  accords  the  39  AH*.  lo.  39  £•  3.  31.  and  24  H.  8.  tit.  Baftardy,  44.  b.  that  divorce 
after  the  death  of  any  of  the  parties,  or  fentence  declaratory  that  the  marriage  was  avoided  after  the 
deati)  of  any  of  the  parties,  /hall  not  bind  \  for  it  is  only  in  tfk&.  to  baftsrdiae  the  ifTue,  of  which  they 
have  not  conufance  originally. «-~Jenk.  280.  pi.  26.  S.  C.  no  man  can  be  made  a  baftard  by  any 
fentence  af(er  the  death  of  the  pretended  huiband  and  wife  who  had  the  iflue  \  but  a  fentence  giveo 
lor  a  marriage  may  be  repealed  after  the  death  of  the  parties».and  fo  ex  obliquo  bailardise  the  iflue. 

[5.  If  adminiftration  be  committed  to  the  ufe  of  the  wife  of  the  tefta^ 

^   _«_  -   tor,  and  after  a  libel  is  preferred  in  the  eccleflaftical  court,  fur* 

•f  Fol.  361.  tnijtng  that  ^fhe  was  not  the  wife  of  the  teftator,  becaufe  they  were 

^  -^-  ■■'  married  within  the  age  of  confent ^  and  that  at  the  age  of  confetti  they 

did  dlfajfenty  a  prohibition  (hall  be  granted,  becaufe  after  their 

death  they  fliall  not  baftardize  the  ifliic.     Trin.  1 1  Jac*  B.  LaNp- 

ker's  case.] 

^ffi  if  the        6.  If  a  man  efpoufes  hisffer^  and  has  iffue^  and  dies,  the  iflue  is 

•^T^?r  -  inheritable,  becaufe  a  divorce  was  not  had  in  their  lives  when  the 

7ionfndsfucb  cfpoufals  Continued ;  for  it  cannot  be  after  the  efpoufals  deter- 

tsujeofdi^    mined  by  death,  viz.  to  baftardize  the  heir.     Br.  Baftardy,  pi. 

X^".3^    23.  cites  39  E.  3.  32. 

vorce  it  thtre^f  made,  nfter  the  demb  of  one  ^  the  parties,  this  fliall  never  bafttrdige  the  heir  $  per  Thorpe 
itrongly;  and  it  feems  to  be  law,  and  fo  i'r  was  taken  in  parliament  24  H.  |.  Br«  Baftardy,  pL  2j. 
cites  ^9  £.  }•  ^2.— —Br.  Deraignment,  pi.  5.  cite«5.  C. 

.     7.  A 


7.  A  divorce  nas  relatwn  to  make  void  thi  marriage  ab  initio^ 
where  it  is  for  a  caufc  arifing  before  the  marriage,  and  to  iffuc 
born  ballards-     Sec  Trial  (B.  a)  pi.  5.  cites  43  AiT.  43. 

8.  Where  a  man  marries  his  next  couftriy  and  they  have  ijfue^  and 
!^e  dies,  the  iffue  fliall  not  be  a  baftard ;  for  the  efptmfah  are  not 
lyoid  without  divorce ;  per  Norton.  And  it  feems  by  him,  that 
when  the  efpoufals  are  determined  by  the  death  of  the  one  of  tliem,  a 
divorce  cannot  be  fued;  for  they  cannot  defeat  the  efpoufals 
which  were  determined  before.  Br.  Baftard,  pi.  9.  cites  1 1  H. 
4.  78. 

9.  Per  Coningfby  it  was  adjudged,  in  the  case  of  Corbet, 
that  if  baron  and  feme  had  iffue^  and  after  were  divorcedy  and  after 
the  baron  took  another  feme  and  had  iffue,  and  the  firji  ijfue  fued  in 
the  fpiritual  court  to  reverfe  the  divorce  after  the  death  of  his  father, 
to  bafardize  the  fecond  ijfucy  and  a  prohibition  was  granted,  quod 
non  negatur ;  but  it  was  f\\id  drat  the  title  and  the  defccnt  were 
comprifed  in  the  libel,  and  otherwife  he  had  not  had  it,  as  it  feems. 
Br,  Deraignment,  pi.  14.  cites  12  H.  7.  22. 

10.  In  prohibition  it  was  agreed,  arguendo,  that  if  a  %nan  be 
divorced^  and  takes  another  feme,  and  dies^  having  iffue  by  the  firft 

feme,  this  iflue  may  fue  to  defeat  the  divorce,  and  baftardize  the    [  224  ] 
iffue  of  the  fecond  feme,  though  the  baron  who  was  divorced  is 
dead.     Br.  Baftardy,  pi.  47.  cites  12  H.  7.  42. 

1 1.  Note,  if  a  man  marries  his  cottftn  within  the  degrees  of  mar^  Br.DenTgn. 
'riage,  who  have  iffue,  and  are  divorced  in  their  lives ^  by  this  the  ™*^"citci*S. 
efpoufals  are  ;ivoided,  and  the  iffue  is  a  baftard  \  and  contra  if  the  c  ^Br.Del 
one  dies  before  a  divorce,  there  a  divorce  had  after  (hall  not  make  «»gnnicat, 
the  iffue  a  baftard ;  for  the  efpoufals  are  determined  by  the  death  ^  '^^'/^ 
before,  and  not  by  the  divorce,  and  a  dead  pcrfon  cannot  bring  s.  p.  aoi 
in  his  proofs;  and  fo  is  the  beft  opinion,  Fitzh.  Trial,  41.  anno  HH.  8. 
39  £.  3*  For  a  divorce  after  the  death  of  the  party  is  not  but  ex  officio 

ad  inquirendum  de  peccatis ;  for  a  dead  perfon  cannot  be  cited  nor 
fummoned  to  it.     Br.  Baftardy,  pi.  44.  cites  24  H.  8. 

1 2.  In  trefpafs  the  cafe  was,  B.  contraBed  himfelf  to  A.  and  \^'^'  *^* 
afterwards  A,  was  married  to  T.  and  cohabited  with  him,     B.  Zii%\x\%. 
fued  A.  in  the  court  of  audience,  and  proved  the  contraft,  andy^w-  Bunting  ▼. 
ience  was  pronounced  that  fhe  fhould  marry  the  faid  B.  and  cohabit  ^-^P^^S^^^ 
with  him,  which  Jhe  did,  and  they  had  iJfue  C.  and  then  B.  the  fo'ivcd,  that 
father  died.     It  was  argued  by  civilians  of  each  fide;  but  it  thepiajntiiT 
was  refolved  by  the  juftices,  that  C.  the  iffue  of  B*  was  legitimate.  |^Vte *^f ||[J  n« 
Mo.  169.  pi.  303.  Pafch.  23  £liz.  B.  R.  Bunting's  cafe.  baftard.^ 

ifa  nun 
'  contnds  with  a  feme  to  marry  her,  and  after  he  marries  another,  and  the  firft  feme  fues  in  the  fpirt^ 
tual  covrr,  and  the  firft  marriage  U  fentenced  void,  the  man  and  the  firfl  feme  are  hoiband  and  wife  ^ 
by  Windham  Srrj.  and  he  faid,  that  .Noy  Att.  General,  in  Mr.  Harrifon*s  lecture  in  Lincoin^s-Inny 
lidd  that  by  this  fentence  they  are  complete  hufl)and  and  wife,  witliout  other  foleronity ;  but  this  was 
denied  by  Twifden  J.  who  faid  that  the  marriage  cu^ht  to  be  folemn'zrd  before  they  (hould  be  barqn 
and  feme.  Sid.  13.  pi.  2.  Mich.  2 a  Car.  2.  B.  R.  Paine's  cafe.^— S.  F«  cited  by  Noy,  D.  205. 
b.  Marg.  pi.  17. 

By  the  a^  of  32  H.  8.  cap.  3S.  the  divorce  caufa  prarcontraflus  was  taken  away,  where  the  mar- 
riage was  confummated  by  carnal  copulation,  &c.  but  that  is  repealed,  and  the  divuice  allovvsd  by  the 
ftat.  of  2  £•  6  cap,  23.  and  i  £liz«  cap.  2.     s  Inft.  684. 

13.  A  man  married  his  father* s  fjler^s  daughter.     This  is.no  If  amar- 
caufc  of  divorce  \  but  it  was  adjudged,  that  though  tliat  marriaee  J^^Jf^  J* 

[might 


CJtSt 

1* 


voidable  by  [might  be  faid  to]  be  tKrithin  the  Ijevitical  degrees^  yet  it  is  a  metr* 
^*f*^*'f "  ^^^  ^  fi^^y  ^^^  ^^y  avoidable  by  divorce,  which  after  the 
^nfan^i-  death  of  the  hufband  cannot  be  done,  becatife  thereby  the  ifluc 
nity,  affijiU  will  be  baftardized  \  and  if  the  wife  had  been  inheritrix,  &c.  the 
toia^och  ^^^^^  fliould  have,  been  tenant  by  the  curtcfy ;  and  vouched 
like/where-  ^  H*  4*  Noy  sp.  HilL  X5  Jac.  C.  B.  Rennmgton  V*  Cole. 

ly  the  mar- 

nage  might h've  bees  diflblTedi  ai^d  the  parties  freed  a  Yincuio  matrimonii,  yet  if  the  hoftand  die  before 
any  dirorce,  then,  for  that  it  cannot  be  aToided,  thia  wife  de  fiAo  fliall  be  endowed  ;  for  this  ia  Icgiti^ 
mom  matrimoniun}  quoad  dptem«     Co.  Lict*  33*  a.  bt 

AprchibU'm  14.  Thc  court  chrifti^in  having  proceeded  to  annul  ?n  ince/hous 
aii*to^Sealf-  W'^^w^O  (wherc  thc  woman  died  before  fentencCf)  prohibition 
aujiiog  the  was  granted  as  to  their  declaring  the  marriage  to  be  void  \  for 
marriage;  whco  the  inccft  is  determined  by  the  woman's  death,  they  cannot 
wlfp^!!3  baflardize  the  iflue,  though  they  may  punifli  the  inccft.  Comb# 
as  tofuni/h*  20O.  Pafch.  5  W.  &  M.  in  B.  R.  (iiclcs  v.  Harris. 

but  not  to  Hake  void  the  marriage,  or  baftardize  the  iilue ;  for  that  is  againft  law.  And  the  authority 
hi  KenA*s  cafe  was  tHe  rule  in  this  cafe.  Carth.  ayi.  S.  €.•— 4  Mod.  iSa^  Hioks  v.  Harris,  S.  C. 
and  cited  7  Rep.  44.  b*  Kenn*s  cafe,  and  a  prcthibidon  was  granted,  nifi.  la  Mod.  35.  S.  C. 

and  prohibition  granted'accordingly. 

The  rule  that  it  ibaU  not  be  baftardized  after  bis  deaths  holds  only  in  cafe  of  baftard  eigne  ft  mulier 
puifne,  and  the  fpiritual  court  cannot  give  Sentence  to  ann^l  marriage  after  the  parties  are  dead,  bocanfe 
they  proceed  09\y  pr^falute  aawur,  and  then  it  Is  too  late,  i  Sal|c.  120.  pU  i.  HxU.  6  W.  3.  B.  R. 
Pride  ▼.  Earl  of  Bath. 

And  the  meaning  of  the  faying,  tbdt  oi\e  ihall  not  be  baliardized  after  the  death  of  either  of  bis  paROla 
Ss,  that  the  fpiritual  court  iball  ii«r  proceed  to  Jifilnte  a  marriage  JUfaBo  after  the  death  of  *  eidier  parties, 
as  in  cafe  of  conianguiaity,  preG^trad;^  &c.  per  Holt  Cb.  J.  12  Mod.  432.  Mich.  12  W.  3.  in  cafe 
of  Hemming  v.  Price, 

•1:225] 

15.  Where  there  was  ^fenUnce  In  the  fpiritual  courts  that  thc 

parties  were  not  married^  a  perfon  claiming  t)nder  the  iffue  of  that 

marriage,  as  pretended,  (hall  not  be  allowed  to  prove  a  marriage 

«  on  a  trial  at  law ;    for  fuch  fentence,  while  unrepealed,  is  conchi- 

(ive  againft  all  matters  precedent,  and  the  temporal  court  muft  give 

credit  to  it,  it  being  a  matter  of  mere  fpiritual  conufance,  and  fo 

the  plaintiff  was  nonfuited.     Carth.  225.  Pafch.  4  &  5  W.  &M. 

in  B.  R.  Jones  v.  Bow. 

The  reporter        1 6.  A  woman   ^vsiS  fuppofed  to  marry  A,  fi^Pi  f^^i  {rfier^ards 

adds  a  qua-  during  his  life  to  marry  B.  and  in  a  caufe  of  ja£titationot  marriage 

ca&  of'Hill    i^  ^^^  fpiritual  court  //;  Ireland,  the  firft  marriage  was  affirmed ;  but 

fr.  Under-     on  an  appeal  to  the  delegates  in  Ireland,  the  fame  was  difallowed, 

'*°^»  Td"'  ^^^  ^^^  ^^  marriage  adjudged  good.     By  the  2d  iparriage  there  was 

Chancellor     iAuc,  but  uonc  by  the  firft.     2  Wms.'s  Rep.  299.  pi.  82.  Trin- 

leemed  not    1 725.  Franklin's  cafc. 

Satisfied  with 

this  refolution,— — SeleQ  Cafes  in  Chan,  in  Ld.  King^s  Time,  47.  S.  C.  and  the  motion  was  oljeded 
to,  becaufe  though  commlffions  of  review  had  frequendy  gone,  in  refpeft  of  fentences  relating  to  wills  10 
Ireland,  that  was  becaufe  the  law  here  and  there,  as  to  them,  arc  both  the  fame ;  but  it  is  not  fo  in  ic« 
fpe£t  of  marriage.  Per  Ld.  Chancellor,  by^be  32  H.  8.  cap.  38.  wbere  tbere  is  ifflief  a  marriaiijhati ml 
be  fit  ajlde  for  precontrafi  :  thaty?;//  is  tbe  law  of  Ireland,  tbougb  altered  bere  iy  ibe  %  &  3  Jb.  6.  eafm 
33.  and  tbougb  2  Ed,  6.  is  repealed  by  i  P,&  M^yet  it  is  revived  by  I  £/rs.  eap»  I.  Bnt  dwugh  the 
law  be  different,  if  a  commimon  ihould  go,  they  mud  judge  by  the  Irifli  laws.  A  commiffion  of  i«- 
iriew  is  not  of  right,  but  gratuitous  and  difcretionary ;  that  it  is  fo,  muft  have  been  for  fome  rcafoni,  to 
re-examine  where  were  vifible  hard/hips.  The  only  end  aimed  at  here,  by  granting  the  commiffion,  is 
to  baftardise  the  iflue,  which  I  (hall  never  advife  the  king  to  do.  If  there  hid  been  AO  ifluc,  it  bad  bciA 
nry  different  j  let  ;|)eiii  enjoy  the  good  fortune  of  their  legitimac/. 


OBaSard^  asj 


(H.  2)  Pleadings.  And  in  what  Actions  it  fhall  be 
a  good  Plea  to  fay  that  the  Plaintiff  is  a  Ballard. 
And  How, 

I.  I>  ASTARDY  is  a  good  plea  in  an  affion  poffifofj,  as  in  •Br.Mort* 
-"  turit  of  aye/f  tnortdancejlor^  &c.  though  it  be  a  plea  which  ^^anc^ftof.pl* 
trenches  to  the  right.     Br.  Baftardy,  pi.  27.  cites  *  i  Aff.  13.  &  cV  "^  ^* 
H.  10  £•  3.  accordingly  in  writ  of  ayel. 

2*  Where  a  man  alledges  that  his  ancejior^  nvhofe  heir  he  if,  was  Br.  Buftadl, 
fen  of  R,  bam  and  begotten  of  M.  during  the  efpoufals  between  R.  |**J*'  **^ 
and  M.  the  other,  in  co{\nzgt,  fhall  not  fay  that  he  wasfon  of  J.  and 
not  fin  of  R,    Br.  General  Iflue,  pi.  12.  cites  21  £.  3.  39.  Scire  fa  ' 

3.  In  ai&fe  the  tenant  faid  that  his  father  was  feifed^-and  died  to  execl^ea 
feifed,  and  he  entered  as  heir;  and  the  plaintiff  claiming  as  heir,  /»<r  levied /• 
where  he  was  bom  out  of  any  efpoufals,  entered,  and  the  tenant  Jhe'r^ili-*- 
oufted  him,  and  held  that  the  defendant  fhall  pve  a  mother  to  the  dertotbe 
plaintiff,  and  fo  he  did ;  the  plaintiff*  faid  that  he  was  born  within  fj^f^fif^^nd 
the  efpoufals  between  A.  and  B.  his  feme,  his  father  and  mother,  dcad^thoue 
and  fo  mulier,  prift  by  aiEfe,  and  the  other  e  contra,  and  this  was  iiTue.    The 
tried  by  the  affife.    Quod  nota.     Br.  Baftardy,  pi.  30.  cites  25  'f  ^"'/'*' . 

An-    -^  ^**  that A» bad 

^^'  *3-  tffuej.  fvbo 

badijfme  S»  wbp  bad  iffiu  K*  wb»  bad  ijpie  J*  vtbo  h  aUve ;  jadgment.  Per  Skrene,  K*  died  wltbout 
ifiuf  abfque  hoc,  tbat  be  bsd  enter  fuch  a  fon  at  J,  But  per  Norton,  then  you  fliall  give  to  him  smother 
Mthcr,  and  another  mother ;  and  be  alledged  efpoufals,  and  that  J.  was  bom  at  N.  in  the  fame  county  % 
hut  per  cur.  Skrene  has  faid  enough,  and  that'the  allegation  of  the  efpoufals  is  to  no  purpofe  to  make 
the  plaintiflf  give  to  J.  another  father.  Quod  nota,  by  which  they  were  at  ifliie  as  Skrene  tendered,  &c* 
fir.  Baftardy,  pi.  lo.  cites  xx  H.  4.  74. 

4.  Affife  by  J.  M.  fon  of  N.  M.  againft  W.  M.  and  K.  M.   K.    [  226  ] 
pleaded  nul  tort,  and  W.  faid  quod  affifa  non.     For  he  not  confeJJ^ 

ing  tbat  J.  the  plaintiff  is  fon  of  N,  M.  but  N.  M.  father  of  the  tenant 
Vfasfeifed  of  the  land  in  fee,  and  took  K.  to  feme,  of  whom  he  begot  W. 
now  tenant  within  the  efpoufals ;  and  after  the  death  of  N.  his  fa- 
ther, we  entered  as  fon  and  heir  j  and  the  plaintiff  claiming  as  fon 
and  heir  of  the  father,  where  he  was  born  before  the  efpoufals  abated,  and 
we  oufled  him,  judgment  if  affife ',  and  upon  long  debate  the  bar  was 
awarded  good  ;  and  to  this  the  plaintiff  faid  that  the  father  married 
jB.  before  K.  and  begot  the  plpintiff  of  E.  within  the  efpoufals,  and  you 
have  acknowledged  us  to  be  elder  than  you,  by  which  he  prayed  the  ajftfe  g 
to  which  the  tenant  faid  that  the  father  married  K.  mother  of  the  te^ 
nant,  between  whom  the  tenant  was  begotten  within  the  efpoufals,  abfque 
hoc,  that  E.  was  ever  the  feme  of  N,  the  father,  prift  by  affife  ;  and 
becaufe  the  plaintiff  himfelf  had  {hewn  that  he  had  another  mother 
*.han  K.  and  named  £.  therefore  he  has  now  given  advantage  to 
the  tenant  to  traverfe  it,  quod  nota,  and  therefore  the  plaintiff  was 
compelled  by  the  coart  to  rejoin  to  this  iffue.  Quod  nota.  Br. 
Baftardy,  pi.  31.  cites  28  Aff.  46* 

5*  In  affife  it  was  found  that  E.  was  feifed,  and  took  a  feme  at 
eight  years,  and  that  ^is  feme  bad  iffue  J.  the  tenant  at  8  years  by  a 

Vol.  IV.  S  chap^ 


chablaift,  and  after  hadijfue  N,  and  died,  and  N.  entered  as  heir  and 
cnfeofFed  the  plaintiiF,  who  was  feifed  till  J.  the  baftard  difleifed 
him,  by  which  the  plain  tiff  recovered' ^  and  there  it  is  taken,  if  the 
youngeft  fon  enters  upon  the  eldeft,  and  enfeofls  A.  who  conti- 
nues years  and  days,  that  the  eldeft  cannot  enter,  which  is  ntft 
law  \  therefore,  quxre  the  caufe  of  the  judgment,  whether  for  this 
caufe,  or  for  the  baftardy ;  and  it  feems  for  the  baftardy.  Br, 
Baftardy,  pi.  32.  cites  29  AfH  54. 

6.  In  detinue  of  charters  by  J' fon  ofT.ofW*iX.\&  no  plea  that 
,    the  plaintiff  is  a  haflard  i  for  he  demands  only  chattels  of  which  he 

was  in  pofleilion  \  by  which  his  challenge  was  entered,  and  he 
was  compelled  to  anfwer.  Br.  Charters  de  Terre,  pi.  24.  cites 
38  E.  3.  22. 

7.  In  aflife  the  tenant  made  himfelfheir  to  if.  and  that  tbepledntrff 
is  a  hajlard.  The  plaintiff  replied  that  H.  took  to  feme  A.  at  D.  be^ 
tween  whom  in  the  efpoufak  was  the  plaintiff  horn  and  begotten ;  judg- 

'  cient  if  he  may  baftardize  him }  and  it  was  held  a  good  plea  to 

make  the  other  anfwer,  and  fo  he  did,  and  alledged  a  divorce;  for 
it  ^fifall  be  intended  by  the  efpwfals  that  he  is  a  mulier,  without  fpe* 
cial  matter fhewn  to  the  contrary.  Br.  Baftardy,  pi.  37.  cites  39  Aff.  xo* 

8.  Scire  facias  upon  a  fine.  The  tenant  faid  that  he  held  for 
life,  the  reverfion  regardant  to  A.  and  prayed  aid  of  him,  and  the 
other  faid  that  the  mother  of  A.  wasgrofsly  enfeint  of  A.  by  H.  andfo 
tnfeint  H.  father  of  A*  in  his  malady  efpoufed  her^  a^nd  died  the  1 5/A 
day  aftery  and  fo  A.  is  a  baftard ;  and  the  other  faid  thatfhe  was  en^ 

feint  by  JV.  and  not  by  H,  ^nd  fo  at  iffue :  quod  minim  !  that  this 
iflue  was  fuffered ;  for  in  anno  41  L.  3.  fo.  7.  Thorp  would  not 
fufier  the  iffue  to  be  taken,  whether  fhe  was  enfeint  by  her  baron  the 
day  of  his  death  or  not,  but  whether  fhe  was  enfeint  the  day  of  his 
«katn  or  not ;  quod  nota.  Br.  Baftardy,  pi.  5.  cites  44  £.  3.  lo* 
*  9.  yfue  was  tendered  that  J.  N.  was  born  out  of  any  ejpoufa/sj 

and  the  other  faid  that  he  was  born  in  ejpoufals  between  J.  his  father 
and  A.  his  mother,  prift,  &c.  and  the  other  e  contra.  Br.  Baftardy, 
pi.  6.  cites  47  £.  3.  14. 

10.  Scire  facias  to  execute  a  fine.  The  cafe  was,  that  the  feme 
to  whom  the  plaintiff  made  her/elf  heir,  took  baron  and  had  iffue  a  daugh^ 
ier,  the  plaintiff;  and  cfter  took  other  baron,  leaving  thefirfl  baron, 
'  4ind  had  iffue  a  fon  now  tenant ;  per  Richill,  if  the  firft  baron  was 
within  the  feas  the  fon  is  a  mulier,  and  fo  fee  that  the  fecond  ef- 
C  227  ]  poufals  are  void,  and  the  fon  (hall  be  taken  for  the  fon  of  the 
firft  baron  ;  by  which  the  party ^w/  that  the  firfl  baron,  after  that 
he  had  iffue  the  daughter,  went  beyond  fea,  and  there  remained  years 
and  days,  within  which  time  the  feme  married  another,  and  had  iffue 
the  fon,  fo  the  daughter  heir,  and  not  the  fon  ;  and  the  other  faid 
that  the  fon  was  mulier,  prift ;  and  the  other  demurred,  becaufe  he 
did  not  anfwer  the  fpecial  matter ;  quaere.  Br.  Baftardy,  pL  8.  cites 
7  H.  4.  9* 

XI,  Ne  unques  accouple  in  lawful  matrimony,  is  no  plea  but  in 
dower  or  appeal,  and  not  to  baftardize  any  man  \  but  he  (haU  plead 
baftardy  exprefsly^  generally,  or  fpecially*   Br.  Baftardy,  pi.  9.  cites 

II  H.  4-  78. 

12,  Notc^ 


i2.  Note^  pet  Hull,  baftardy  is  no  plesi  in  itifpofs^  hy^tjball 
ronchuU  to  thefranktcneminti  for  if  this  iliall  be.  a  plea,  then  writ 
(hall  be  awarded  to  the  biihop  for  the  trial  of  it,  which  was  never 
feenin  trefpals.  Quod  non  negator,  fir.  Baftardjr,  ph  14.  cites 
14  H.  4.  37. 

13.  Scire  fadas  to  execute  a  fine  of  remainder  tailed  to  E.  his 
mother,  and  to  the  heirs  of  her  body,  and  that  J.  F.  married  K< 
and  that  he  is  ifliie  of  her  body^  &c.  Per  Hales,  you  ought  not 
to  have  execution  \  for  before  thefe  efpoufals  K.  was  grisly  en^ 
feint  by  %  imth  tbis  plaintiffs  and  tfter  J^  efpoufed  K.  and  after  K* 
tfimnei  ierfelffrom  her  baron  with  tie  /aid  J,  in  adultery^  nvitbin 
mfhicb  time  the  plaintiff  nvas  born.  Per  Rolf,  it  does  not  lie  in  co« 
nufance  of  any  by  wnom  die  was  enfeint,  and  though  (he  remains 
in  adultery,  yet  when  the  infant  is  born  he  (hall  be  the  fon  of  the 
baron.  Per  Strange,  a  baftard  is  nullius  filius,  and  this  matter 
is  only  argumentative  to  prove  him  a  baftard,  for  he  ought  to  con* 
clude^  and  fo  baftard:  for  a  baftard  is  filius  populi,  and  has  no  fa«* 
ther  certain*    Bn  Baftardy,  pl/atf.  cites  i  H«  6.  3. 

.14.  Note,  by  the  beft  opinion,  that  where  ej^ufals  are  pleaded 
between  a  man  and  a  woman,  and  that  they  had  i(rue  R.  within 
the  efpoufals,  the  other  Jball  not  fay  that  *  he  is  baftard  generally  j 
per  Marten  &  Pafton  J*  dearly.    iBr.  Baftardy,  pi.  45.  dtes  19 
H.  6.  23.  .  ^ 

15.  In  trefpafs  the  defendant  pleaded  villeinage  in  the  plain^* 
tiff,  and  he  faid  that  he  was  a  baftard  \  per  Markham,  to  this  he 
(hall  not  be  received  \  for  efpoufals  wefe  had  between  the  father 
and  mother  at  D.  which  continued  all  their  lives,  within  which  time 
the  plaintiff  was  born;  fed  non  allocatur,  for  all  this  may  be  trMCp 
for  it  maybe  that  the  father  was  7  years  beyond  fea,  witnin  which 
time  he  was  bom,  and  therefore  he  faid,  and  Jo  mulier;  &  non 
allocatur,  without  faying  further  and  not  baftard:  quod  nota,  and 
nothing  was  entered  but  mulier^  and  not  baftard.  Br.  Baftardy, 
pi.  lo.  cites  19  H.  6. 17. 

16.  Where  baftardy  was  pleaded  in  the  plaintiff  in  whom  the  de* 
ftndant  had  pleaded  villeinage^  and  the  defendant  faid  that  the  ef* 
poufals  were  atD.,  &c.  which  continued  alt  their  lives,  within  which 
time  the  plaintiff  was  born  \  &  non  allocatur ;  by  which  he  con« 
eluded  over,  and  fo  mulier,  and  not  baftard,  and  prayed  that  all  be 
entered  ;  &  non  allocatur ;  for  nothing  was  entered  but  mulier^  and 
not  baftard.    Br.  General  Iffue,  pi.  13.  cites  19  H.  6.  17.  ' 

1 7.  Note,  per  A(hton  and  Moyle,  where  a  man  brings  *  detinue  •  in  this 
of  charters,  and  makes  to  himfelf  title,  as  heir  in  tail  of  the  body  if  *^*»n  >«" 
the  father  and  mother,  and  that  the  teaements  were  given  by  the  SJc'SlBtiff 
fame  charters,  in  this  cafe  it  is  a  good  plea  for  the  defendain:  to  isabaftard, 
fay,  that  before  the  faid  7*.  and  A.  father  and  mother  of  the  plaintiff,  *>«*  WschU- 
^ere  efpoufed,  this  fame  T*  at  St.  D.  in  another  county,  ef^fed  one  y^  entwcl 
K.  fuch  a  day  and  year,  which  efpoufals  continued  all  their  lives,  and  and  he  ibail 
after  the  faid  T.  efpoufed  the  faid  A.  at  B.  who  had  iffue  the  plaintiffs  ^'^'  Br. 
and  after  the  faid  A.  died,  and  the  faid  T.  died,  living  the  faid  TC.  f  JSSi'ft 
and  dctazndcd  judgment  f  affio :  and  per  A(hton  and  Moile,  it  is  E.  3.  »»• 

a  good  pka  to  plead  this  fpecial  baftardy  in  tliis  perfbnal  a^ion ; 

Sa  for 


f  2tS  IBafiatik 

for  he  intided  hirafelf  as  heir  in  taul^  and  fSbexebrt  a  good  plea^ 
and  (hall  not  fay  generaOy  baftard>  *  for  then  he  (hall  not  have  the 
Tifne  of  both  countiesi  but  here  he  fliall  have  it  of  both  counties^ 
but  the  plaindflF  demurred,  ic  adjomaturir    Br.  Baftaidy^  pL  w 
cites35H.6«9« 

I B.  Where  in  precipe  quod  reidat  again/i  twOf  the  pne  pkads  thai 
the  demandant  ii  a  haftardy  and  the  other  pleads  a  releafe  in  bar^  if 
the  bajlardy  be  fiund^  and  the  releafe  mt,  the  plea  of  baftardy  does 
not  go  to  all)  but  the  other  (hall  lofe  his  moiety,  and  he  who 

1>leaded  baftardy  (hall  fave  his  moiety ;  for  in  plea  real  cadi  may 
ofe  his  part,  or  fave  his  part,  per  Prifot ;  but  per  Moile»  the 
baftardy  found  (hall  fcrve  both ;  quaere  inde.  Br.  Baftardy,  pi. 
24.  cites  37  H.  6.  37. 

19.  In  trefpafs  the  pleading  was,  that  the  defendant  was  a  baf« 
lard,  inafmuch  as  his  father  and  mother  ^vere  coufins  vustbin  the^  de^ 

frees  of  marriage^  and  therefore  nvere  divorced,  and  there  it  is  agreed 
y  the  juftices,  diat  the  divorce  caufa  confanguinitatis  makes  the 
iflue,  had  before  the  divorce,  a  baftard,  and  the  divorce  was  pleaded 
mthoutjhemng  how  they  were  coigns,  and  in  what  degree,  and  did 
not  plead  the  record  certain,  but  qt^d  divorfabanf  caufa  confangmst 
prout  patet  de  recordo^  and  yet  well.  Br.  Derasgnment,  pi.  i  o.  cites 
8  £.  4*  a8* 


??«  W    Trial. 


T«iia(P) 


[i.  18  £•  I.  libro  Parliamentorum  2.  upon  the  petition  of 
William  de  Valenciis  and  his  wife,  to  have  the  bull  of  the  pope  di* 
reBed  to  the  orcbMhop  of  Canterbury  allowed  for  the  examination  of 
a  fentence  of  legitsmation  of  Dionife  the  fon  W  iilielmi  de  Monte 
(Canifio  ^  upon  .oyer  of  the  bull  it  is  there  faid,  quod  bulla  ilia 
finaliter  tendit  ad  jus  fucce(&onis  hxreditariae  terminandum,  cum 
de  fucceftione  haereditaria  nemo  dfbeat  cognofcere  nifi  curia  re- 
gis, vel  curia  ecclefiaftica  id  mandatum  curtae  domini  regis,  & 
ctiam  (i  bulla  procederet,  manifefte  eflet  contra  confuetudinem 
ha&enus  in  regno  uiitatam,  ic  quia  dominus  rex  nuper  provldit 
quod  appellationes  non  iiant  vcl  caufas  agentur  in  curia  chrif- 
tianitatis  de  iis,  quae  a  curiis  regis  ibi  funt  demandata,  propter 
multa  inconvenientia  quae  exinde  fequerentur,  &^  ctiam  quia 
placita  de  fucceftione  ita  ordinata  fe  habent,  quod  prlmo  per 
brevia  domini  regis  incipere  debent  in  curia  regis,  &  de  curia  iJIa, 
fi  necefle  fuerit,  mitti  ad  curiam  chriftianitatis,  &  non  e  cpn- 
verfo,  &  quia  multa  placita  &  innumerabiua,  temporibus  retro- 
zfkia  in  curia  regis  placitata,  &  etiam  judicia  fupcr  eifdem,  red* 
dita  irritarentur,  &  reverfsurentur  (i  bulla  ifta  procederit^  &c* 
therefore  dif allowed*'} 


OBaaatOt  a28  t 

(K)     ffow  it  ihall  be  tried ;  leiad  how  not ;  and 

by  whom. 

[t.  (^Enerd  hafiardj  ought  to  be  tried  ij  the  lijbop^  and  not  per  Bat  fpecia 
^pais.     18E.4.30.]  "^ 

tried  per  pais,  tnd  not  by  certificate  of  the  ordtnar/.     Br.  Baftardy,  pt.  tS.  dtea  st  E.  3.  39.  • 


In  baftaidy  it  wai  in  ifiue  if  be  was  bom  before  the  efpoufals,  or  not,  and  it  wu  tried  per  pait,  and  fo  *  f^ 
tbat  this  'nffteiai  Uftartfyp  which  (hall  always  be  tried  per  patriaiD>  and  general  baftaidy  by  certificate 
of  the  biihop.  Br,  fiaftardy,  pi.  17.  cites  3S  £•  3.  39  £.  3.  31.  and  38  AIT.  a4#  ■  ■  See  tit. 
Trial  (P)  pi.  I.  %%p  13.  32.  and  the  notes  there. 

•  [  229  ] 

[2.  The  orMnarj  cannot  try  baftardy^  vnthout  a  command  by  the  ^'firt  tbt 
Un^s  vfrit,  upon  a  fuit  in  a  temporal  court.    Da.  i.  Baftardy^  55,  ^^^^{^J 
39  E.  3.  3 1,  o.  per  Thorpe.]  gaire  tu 

king's  tvrit 

•fkfisrdi,  H  toss  mfiJf  b  thia  caie»  t»  write  to  tte  iiJhtP  tp  certify  opon  this  plea«  tnd  the  Relates  m« 

jvered^  tiit  they  letUd  not  amfwer  to  this  writ,  tec,  and  tnercfore  always  fince  it  has  been  nfcd  to  inquim 

this  ifluc  per  patriam,  and  e  contra  where  baftardy  is  alledged  generally,  and  (offedal  SaftarJj  ihsJJ  b« 

tried  ftrfsit,  udgaurai haparSy  by  tbi  I'l/bof  {  per  Scsoopc.    Br.  Baftardy,  pi.  19.  cites  xt  A&  lO* 

f  3*  When  iflue  is  joined  upon  baftardy  iefcre  iijhallbi  mvaritd 
to  the  or£narj  to  be  tried^  proclamation  Jball  ie  made  thereof  in  the 
fame  courts  and  after  the  iffuejbedl  be  certified  into  chancery ^  vthere 
proclamation  Jhall  be  made  once  in  every  monthyfor  three  months^  and 
ijftCT  the  chancellor  Jba/l  certify  it  to  the  court  where  the  plea  is  de^ 
pendingy  and  after  itfball  be  proclaimed  again  in  the  fame  courts  thai 
all  thofe,  whom  this  plea  concerns^  Jhould  go  to  the  ordinary  to  make 
their  allegations*     10  H.  6.  cap.  IX.] 

[4.  If  the  Ufbop  certifies  baftardy,  unlefs  this  comes  in  at  the  mite  tf  ^'^ "  ^ 
of  the  parties^  f  [and  by  procefs]  this  is  nothing  to  the  purpote.  ^q^^' 
7H.6.  32.  b.] 

5.  In  ailife  it  was  agreed,  that  the  a/J!fe  may  find  baSardy  br 
terdifl  againft  the  plainti£For  defendant,  and  this  in  theurverdi^ 
at  large f  as  it  feems ;  but  if  l^aftardy  be  pleaded,  then  it  ihall  be 
fent  to  the  bifhop  to  certify  it ;  quod  nota,  diverfity.  Br.  Baf* 
tardy,  pi.  28.  cites  8  AflT.  5. 

6.  Mortdanceftor,  the  tenant  pleaded  baftardy  in  the  demand- 
ant,  this  (hall  be  certified  by  the  bi/hop  of  the  diocefe  where  the  writ 
is  brought^  though  the  demandant  fatd  that  mulier^  and  bom  in  another 
dsocefci  for  he  may  bring  his  proofs  there.  Br.  Baftardy,  pK  33. 
cites  25  Aflf.  7. 

7.  Every  baftardy,  general  or  fpecial,  in  qffife  alledged,  (hall  be  l^eggit 
tried  by  affife  by  the  law  j  per  TanL    Br.  Baftardy,  pi.  36.  cites  J^'^-^^d 

28  Afl.  24,  of  baftardy, 

but  the  af- 
ftfc  owMritd  Mi  targu  there  they  ihall  not  write  to  the  biihop  to  certify  it,  but  !t  ihtU  be  uicd  by  the 
•ffiie.    Br.  Bafterdy,  pi.  3S.  cites  39  Aff.  4. 

8.  In  affife,  they  were  est  ijjlue  upon  fpecial  baftardy^  and  it  was 
tried  hj  the  affife  $  and  per  Tank,  every  baftardy  pleaded  in  af- 
file ihau  be  tried  per  pais,  and  becaufc  the  court  faw  by  infpec- 

S3  tioa 


tion  that  the  tenant  was  within  age^  fo  that  the  matter  alledged  by 
the  plaintiff  could  not  be  a  nient  dedit  of  him^  the  aflife  was  taken 
at  large,  znd  Jirft  inquired  of  tie  bar^  aM^f  further  oftbe'feijin  and  dip- 
fetfin^  and  found  for  the  plaintiff^  and  he  recovered.  Br.  AiTife, 
pi.  351.  cites  38  AC  24. 

9.  Where  writ  is  to  the  bifhop  to  certify  whether  baftard  or 
mulier,  the  parol  is  without  day  till  the  hi/lardy  be  eertijied\  for  the 
bijhop  is  judge  J  andJbaU  not  be  compelled  to  any  day  certain.  Br.  Baf« 
tardy,  pL  i6.  cites  40  £.  3.  39.  and  38  £.  3.  li.  Affife  30. 

10.  In  aiSfe,  baftardy  was  tried  by  the  btjhopy  in  whofe  diocefe  the 
land  is ^  and  in  time  of  the  vacation  of  the  bj/bopricif  writ  Jhall  iflue  to 
the  guardian  ^theJpiritualtieSf  to  certify  it ;  quod  nota.  Br.  Baf- 
tardy, pi.  39.  cites  41  E.  3.  29. 

11.  In  formedon,.  baftardy  was  alledged  in  one  who  was  mefne 
in  the  conveyance^  by  which  the  demandant  claimed,  and  becaufe  he 
was  dead^  and  was  no  party  to  the  writf  it  was  tried  per  pais ,  and  not 
by  certificate  of  the  blfliop.     Br.  Baftardy,  pi.  3.  cites  42  £.  3.  8. 

C  230  ]  1 2.  In  aflife,  the  tenant  was  alledged  to  be  born  at  S,  in  the  fame 
county f  out  of  any  efpoufals^  where  he  entitled  himfelf  as  heir  \  and 
the  tenant jaid  that  he  was  born  within  the  efpoufals  at  D.  in  a  foreign 
county^  and  it  was  tried  by  the  affife.     Bn  Baftardy,  pi.  40.  cites  46 

E.  3-  3- 

1 3*  In  cui  in  vita  by  the  heir  the  tenant  pleaded  ba/lardy  g  and  the 

demandant  alledged fpecial  efpoufals  in  another  county ;  judgment  if  he 

ihall  be^received  to  alledge  baftardy ;  and  the  other  alledged  that  this 

amounted  to  mulier^  prift  quod  non,  and  writ  was  awarded  to  the  bi- 

fiep  where  the  land  was,  and  not  where  the  efpoufals  were  alle4ged.  Bn 

Baftardy,  pi.  7.  cites  7  H.  4»  7. 


[L)    In  what  ASions  it  may  be  tried.    \And  bow  it 

tnujl  be  certified.^  pi.  3. 


{^i.  T  T  may  be  tried  by  the  biihop  In  an  aftion  of  trefpafs,  or 
*  other  perfonal  aBion,  as  well  as  in  adlions  real.     *  14  H.  4« 


•  Br.  Baf- 

Urdy,  pi. 

14.    cites    14  -  TT         ^-  1       ^ 

H.  4. 37.     30.  t  19  H.  6.  17.  b.] 

[but  it 

ihoutd  be  (36)  at  In  Roll]  S.  C.  fays  nota  by  Hull^that  bafbrdy  is  no  plea  in  trefpafs,  Vut  Aall  con- 
clude to  the  franktenement ;  for  if  tbit  Ihall  be  a  plea,  then  writ  fliali  be  awarded  to  the  biihop  for  tho 

trial  thereof*  which  never  was  (cul  in  trefpafs  \  ^uod  non  negatur.— Bnt  ibid.  pi.  41.  cites  3  £• 

4*  II.  that  in  trefpafs  they  were  at  liTue  upon  baftardy,  and  it' was  tried  by  certificate  of  the  bi&op. 
Quod  nota  in  adion  perfonal.  And  ibid.  pi.  41.  fays,  note,  that  at  this  day  iflii^  tsken  of  baftardy ' 

in  adioa  perfonal  (hall  be  tried  by  the  biihop,  aa  well  as  in  pica  realj  and  yet  iji  snaaittimti  it  was  tried 
iy  the  county  In  ailion  perfonal ^  and  hy  the  b]frop  in  affhn  rent.     Br.  Baftardy,  pi.  49.  cites  4  E.  4.  3$. 

t  Fitsh.  Trial,  pi.- 6.  cites  S.C..^ ^See  du  Trial  (P)  pl«  30  &  31.  S;  C.  and  the  notes 

tUre. 

J  Br.  Baf-        [5,  It  may  be  tried  in  an  a/^fe  as  well  as  m  a  precipe  quod  red* 

dli's.  a*  ^''  ^  ^^^^  '^^^  ''»  *be  right.     38  E.  3.  27,  adjudged,  J  38  AflT 
—Br.  Cer'.    M-  adjudged,  27  E.  3.  82.  b,] 

tificatede 

Eveiiiue,  pU  ay.  eltes  S.  C      -Sec  tit.  Trial  (E.  a)  pi.  i.  S.  C.  and  the  notes  there 

•  ••  i 

[3.  Ba(^ 


•  [3.  Baftardy  ought  to  be  certified  underthe  fifll  of  the  arJUnaij :  Br.Certifi. 
for  it  is  not  fufficient  to  be  certified  under  the  feal  of  the  commiffary.  ™^**if  ^f* 
7,0  H.  6.  I.]  cites  s.  c. 

4*  Baftardy  was  certified  in  a  replevin^  and  therefore  it  feems 
that  the  adion  is  in  the  realty,  and  die  certificate  of  mulier 
between  the  plaintiff  in  the  aflTife  and  a  ftranger  in  the  replevin 
was  a  good  eftoppel  between  the  tenant  in  the  affife^  who  tvas  a 
ftranger^  and  the  plaintiff  in  the  affife,  Br,  Baftardy,  pi.  19.  cites 
7  H.  6.  07. 

5.  Where  a  man  is  a  mulier,  there  muft  be  a  fpecial  baftardy 
certified  j  for  that  the  bifhops  own  fuch  a  one  to  be  legitimate  ; 
per  Holt  Ch.  J.     5  Mod.  420.  Mich.  10  W.  3. 


(M)     Wba  fhall  take  Advantage  of  the  trial  of  Baf- 
tardy.     And  of  what  Trial,  and  e  contra* 


Fol.  36a. 

[i.T  F  a  man  be  certified  a  mulier  by  the  ordinary^  this  is  not  any  ef-  t  *'•  Baf. 

•■   toppel^  becaufe  he  may  be  a  bafiardhy  our  law  notwith/fanding  ;  ^^^  ^ 

for  if  he  was  born  before  marriage ^  and  the  marriage  was  *  had  after'  cites  18  E. 

wardsf  the  ordinary  will  not  certify  him  to  be  a  baflard,  but  a  mu->  4-  ^S.  [but 

Her.    t  18  E.  4.  29.  b.  30.  $  1 1  H.  4.  84.  18  E.  3.  33.  b.  34.  ad-  t^T. 

judged.     30  E.  3.  8.  b.  26  AfT.  64.  §  7  H.  6,  37.     But  ju4g-  30.J 
ment  (hall  be  given  in  the  aAion  in  which  the  certificate  is  made,      t  F»t«h- 

according  to  the  certificate,  ||  40  E.  3. 40.  30  E.  3.  8.  b.  adjudg-  6.*dtes'^sf'* 

ed.  18  E.  3.  34.  admitted,  and  34.  thereafter  adjudg-  c. Br. 

^d.     Contra  f  7  H.  6.  3  7.  b.]  Baftardy,  pj. 

'•''-*  11.  cites 

.    S.C. 

%  Br.  Baftardy,  pi.  iq.  cites  S.  C, 6r»  Certificate  de  Evefque,  pi.  9.  citet  S.  C..~~Br.  Ef* 

loppel,  pi.  78.  pcea  S.  C>  Fitih.  Eftoppel,  pi.  21.  cites  S.  C. 

I  Br.  Baftardy,  pi.  i.  cites  40  £.  3.  39.  S.  C. 

%  Br.  Eftoppel,  pi.  78.  cites  S.  C.  Br.  Certificate  de  Evcfque,  pi.  9.  citei  S.  C  Pi, 

Baftardy,  p|.  19.  cites  S.  C— — Fitsh.  Eftoppel,  pi.  21.  chcs  S.  C— «>Br«  Baftardy,  pi.  12.  cites 
S.  C.  accordingly  per  Tirwhic,  add  therefore  zfiranger  to  this  record  may  ^ofiatdixe  Hm  Ctntyj  if 

he  had  been  certifitd  bafiard  by  the  biftiop  \  i}tii%f>all  eflof  pr'wiei  andftrangtrs  \  Ibr  he  who  is  a  baftard 
by  the  eccie£aftical  law  is  baftard  by  our  law.     Ibid.  ■  But  Brooke  fays,  fuggrtof  this  opinion  of 

Vlplicrty ;  for  Brooke  fays,  it  feems  that  the  ordinary  fliall  not  certify  at  the  comraoo  law  hy  the  law  of 
rae  church,  but  by  the  law  of  England.  And  Rolf  rclinquiftied  the  eftoppel,  and  pleaded  that  he  was 
lorn  within  the  efpoufals  at  D.  and  fo  to  iflue.  Ibid.— — In  aftife,  baftardy  was  certifitd  in  a  reptculn^ 
The  certificate  of  mulierty  between  the  plaintiflf  in  the  aifife  and  a  ftranger  in  the  replevin,  was  a  good 
^t^t  between  the  tenant  in  the  aj^e,  wbo  vftt  afiranger,  and  the phint'tff'in  the  affife;  and  Brooke  fays, 
fte  nere  that  the  opinion  of  Tirwnit  is  not  law  \  tot  here  it  was  adjudged  a  good  eftoppel.  Br«  Baftardy, 
pi.  19.  cites  7  H.  6.  37. 

Writ  of  entry  fur  dijfc'ifin  by  the  heir.  The  tenant  faid  that  he  was  a  hajlard,  and  the  other  fiid  thac 
mnlier,  and  not  baftard,  by  which  it  was  fent  to  the  bifliop  tu  certify,  and  day  given  to  the  parties  till 
90W,  and  the  htAop  eerfified  that  mnlier^  and  the  demandant  frayed feifin  of  the  land,  and  had  it,  not  with- 
ftandins  that  Ixncot  alledged  that  the  ufage  had  been  in  all  anions,  except  dower,  that  the  parol  ftiall  ba 
put  without  day,  where  it  is  fent  to  the  biftiop  to  certify,  &c.  and  the  plea  to  be  revived  again  by  re-fum« 
nons;  and  yet  non  allocatur,  but  judgment  ut  fupri.    Br.  Baftard,  pi.  2.  cites  40  E.  3.  39, 

Ifi  mertdanceitor  the  tenant  faid  that  thf  demandant  was  horn  cut  of  any  ejponfaiu  The  demandant 
63d  that  this  Is  tantamount  as  baftard,  whereas  he  has  here  certificate  of  the  biAop  that  he  is  mulier,  and 
fCt-Chc  tenant  had  the  plea.    Qukt««    Br.  Baftardy,  pi.  29.  citet  1 1  Afif*  20. 

[2.  If  between  fir  angers  another  be  tried  a  baftard  per^pais,  diis  Br.  Trial, 
'  will  not  and  him  who  isfo  tried,  becaufe  he  is  a  ftranger  to  the  trial  j\-  9-  «»• 

S  4  and 


[and fear,   and  cannot haye  w  attaint,    40  £,  3.  37*  b,  I>o£bor  &  Student 

•tt  the  edi-     aq    U^  '  «*     -^  • 

tioni,  but       "'»•  "^'J 

mifprint^,  and  Ihotild  be  40  ^«  3.  37*  b«  pU  il«  by  FiBchdoi  obiter.] -^-Fityh*  Ttia],  pi.  44.  citct 

S«  Ct  but  Sf  P.  does  not  appear  chcrp. 

[7.  But  otherfpayj  it  is  g^^'i^  /i&a#  is  privy  to  the  attaint.    Doo* 
tor  &  Student  68.  b.] 
•  Fttph.  [4.  If  a  man  be  certified  a  l^ard  by  the  ordinary,  he  (hall  be  /^« 

4!]!!  citts  S  P^^^h  ^^"^  ^g^i^  ^^  ^A^  wfir/rf  to  avoid  [have]  a  contrary  certifi« 
C.  bues.  p!  cation,  and  becaule  it  is  the  higheft  trial  thereof,  Do&or  &  StUt 
doet  not  ap.  jgit  o8t  and  ihaU  continue  of  record.    *  40  £•  3.  38.  f  1 1  H.  4^ 

!!iBr  84-] 

Trial,  pi.  9.  €ite«4i  Tbut  fiio^ld  be  40]  E.  3.  37.  b.  S.  C.  ft  S.  ?•  f  Tttak^ 

Baftardy,  pL  6.  citei  S.  C. Br.  Baftardyi  pL  |i.  cites  S.  C.-  S.  P.  by  Utdrtoo.    Br.  Bate- 

iyf  pl>  43*  cites  iS  B.  4.  aS.  [19.  b.  30.] 

Fi^b.  Bafj       r  r .  And /S  if  the  party,  who  is  certi^ed  a  baftardj  is  ^firanget  t9 

i-— Br.  Baftardy,  pi.  12.  cites  S.  C. 

Fitfh.  Txi-  [tf ,  [&]  If  a  m^in  be  certified  a  baftard  by  the  ordinary  in  ^perfian 
f llei'Micb.  ^  ^^^'^9  he  (hall  be  bound  perpetually,  as  wel}  s^s  in  adions  real, 
ioH.6.i7.  loH.  6fi8.b.3 

s.  c. 

Br.  Baftardyy  pi.  acciteaS.  C.  Br.  Vi)Id]ia^9  pi.  so.  citei  S.  C.  Br.  Ge^ifral  IBu^ 

pi.  13.  cicei  S.  C« 

See  pi.  I.         J  [7.  If  a  man  be  cerMed  a  mulierhj  the  ordinary,  in  an  a&ioq 

Jotf  there,  hctwccn  himfelf  and  J.  D.  ihisjba/l  nd  bindjlrangers  thereto  j  but 

S  There'  they  may  fay  that  he  is  a  baftard.     23  Aff.  5.  adjudged.  27  £.  3, 

rrinl  5  8i,  b.  adjudged.] 

Year-book* 


(N)    At  wha(  7<«»^  the  Trial Jhatt  bind^ 

[!•  T  F  a  man  be  certified  a  baftard,  yet  this  (hall  tut  bind  befon 
*  'I'  judgment^  gi^cn  thereupon,  in  an  a&ion  between  him  and  die 

other.     18  E.  3.34.] 
In  tr«rpafF^        [2.  If  the  drfendant  be  certified  a  hafiard  by  the  ordinary,  yet  the 
S?J  JJT  *'  cc^ificate  (half  lofe  its  force,  iOheplaintjfhe  nonfuit  after  i  for  thei 
%rtfri{i^and  the  Certificate  is  not  of  record,     x  8  £.  3. 34.] 

It  wa^  tritd 

fgf  certificate  cf  tpe  bifitpt  quod  notBy  In  0&io0  perfmat^  ^nd  by  the  beft  opinion,  tffrcr  the  eerrifie^e  dit 
piaintitf  may  be  noni-Juited\  and  then  per  Moile  J.  thii  certificate  is  mo  ctmciMfn  at  all  of  the  baftardy^ 
^0  moie  than  after  difcontiDuance.    Br.  Baftardy,  oL  41.  cicet  3  £•  4.  1 1. 

[3.  But  after  certificate  dfhq/lardj  in  the  tenant^  if  the  tena^JBesi 
by  which  the  writ  ata^ej,  yet  the  certificate  Ihall  ftait4  ^  ^^^^*  ^4 


IBaflarU.  a^a 


(O)    Baftardy  proved.    When, 

I,  ^^USTUM  non  efi oRquem  antenaturif  mortuumfacere  heiflar^  For  Wthe 
J  duntf  qui  totf  tempore fuo pro  Ugitimo  habebatur.    8  Rep,  lOU  {j^/^^^' 
in  Sir  Richard  Lediford's  caf<^  cites  13  £.  i.  tit.  Baftardy,  a8.      continJi 


rantinoance 
ofpofleffioni 


"nA  dfhti peaetgkl^  fiiftdt  htn  adjudged  hdr  to  hit  father;  and  by  his  d/iog  withoot  MCutf  die  muUct 
4haU  have  the  hud.    Ibid,  cita  S.  C. 

.  2,  A  man  iad  ijfue  by  bis  feme  and  was  divorced^  and  after  he  took 
mioiber  feme  and  had  other  iJfue  i  xh^jirjl  iJfue  fned  in  thefpirituat 
iourt  to  repeal  the  divorce  after  the  death  tf  his  f other ^  and  to  hajtardize 
the  iffite  of  the  fecondfeme^  and  he  had  prohibition ;  for  the  title  and 
dhe  defcent  were  compxifed  in  the  libel  as  was  agreed  there.  Br* 
Prohibition,  pi.  9.  cites  1 2  H«  7.  24. 

3.  But  a  fentence  pvenfor  a  marriage  majr  be  repealed  efter  the 
death  ef  the  parties^  and  fo  ex  obliquo  baftardize  the  iflue.  Jenk* 
289.  pK  26. 

4.  The  rule  that  a  man  (hall  not  be  baftardized  after  his  death, 
holds  only  in  cafe  of  baftard  eigne  and  mulier  puifne,  viz.  fuch  a 

baftard  as  is  born  before  the  efpoufals  of  a  father  and  mother,  who  * 

marry  afterwards,  and  faid  that  the  rule  extended  to  no  other  \  per 
cur.  I  Salk.  120.  pi.  I*  Hill.  6  W.  3.  B.  R.  Pride  y.  Earl  of 
Sadi  &  Montague* 

(P)    Wher€  they  fliall  take  by  Grant  or  Devlfe.     [  233  } 

f  •  T   O  R  D  Powis  gave  certain  lands  to  Thomas  Gray  hisfon^  by  D.  313.  ^, 

^^  him  ieg^tefi  on  the  body  of  Jane  Orwell,  jct  it  V9ZS2L  good  puX"  ^'9^* 
diafe  and  gi^  to  Thomas  Gray,  becaufe  it  wa$  his  knoaum  names  £ih[!'Gny*t 
cited  by  Dyer  J.  3  Le.  49.  pU  69^  cafe,  s.  c. 

9&  S*  P.  adv 
ipitted.  I  S.  C.  cjtcd  per  ^9r.  6  Rtp.  ^^•  s.  1  And.  70.  pi.  xf  3.  Mich.  11  &  13  £Ui*  8t 
ft  obiter* 

2.  H.  the  8th  feifed  of  certain  lands,  by  letters  patents  granted  ^  remaln- 
Ihcm  to  T.  Holt  for  life,  remainder  to  John  Holt  his  fin  who  was  in  J^'r  "i^'tf 
truth  a  baftard.     Dyer  thought  it  a  good  purchafe  in  law,  as  well  r  is  good 
in  the  cafe  of  the  king  as  of  a  common  perfon,  and  if  the  king  had  though  he 
granted  the  land  to  John  Holt,  without  naming  him  fon,  the  fame  |f  jn  vu?^* 
Sad  been  a  good  purchafe ;  but  if  he  had  named  him  John  the/on  x«puianon 
of  Thomas  without  giving  him  a  furname,  there  the  purchafe  *"**  ^^^^t 
would  not  be  good  it  he  were  a  baftard  \  becaufe  he  hath  not  no^  kn^n\v 
pen  cognitum^  as  wheye  he  ha^  ^  f\jurname.  3  Le,  48.  pi.  69.  Mich,  fuc  ^  name* 
15  EUz.  C.  B.  Aaom  ^-  ^^ '  *s- 

•*  a.  6".  a. 

fltei  39  E.  3.  ifi,  A  btftard  fuppofed  to  be  the  fon  of  fuch  a  father,  is  not  in  law  his  i  .n )  hot 

frhen  be  hat  the  icputation  and  picteiice  of  being  hii  iba,  that  pretence  11  enough  to  give  the  law  fuch 
fKiti$c  of  him,  as  to  CBfhk  him  to  ovrchafe  hj  tha;  name}  per  Holt  Cb.  J.  7  Mod.  109.  Mich.  1 

1. 1« 


^'  ViOfch'*  3*  ^'  "^^^'^  *  feoffment  to  his  own  ufc,  and  after  devife4  that  hU 
1 5  Eli«.  *  feoffees  ihould  be  feifed  to  the  ufe  of  his  daughter  A,  who  in  truth 
Linsen*!  was  a  baftard,  and  yet  thU  is  a  good  devife  of  the  land  by  intention ; 
sfcTdted  ^^"^  ^^ "°  poffibility  they  can  be  feifed  to  her  ufc ;  cited  by  Dode- 
Cro.E*        ridge..    Popb- i88.  asthe  cafeof  15  Eliz.  D.  323.  ^ 

17.  ,  Jenk.  139*  pi.  II*  S.  C.  and  if  the  will  bad  direded  an  eftate  to  be  made  by  the  feoffeei  to  A« 
his  daughter,  it  had  ben  good  becauie  of  the  pJaia  intent  of  teftator. 

^onHdera-  4.  A  man  ramiAf  rtf^  iiff  1^ /^  a  baftard  by  fuch  namci  though  it 
^^flfta\on  c^"*^5  ^"  ^^  *^^^^  h  ^^y  rf remainder  s  agreed.  And.  79.  pi.  145; 
will  not  raife  Trin.  1 9  Eliz.  Gcrard  v.  Worfely. 

an  nfe  to  a 

baftard ;  for  though  there  is  natural  aflfedlon  between  them»  yet  the  raifing  the  ufe  it  a  epn^ltutwHtfibh 

iaw,  and  therefore  the  ufe  fhall  never  arife.    Jenk.  47.  pi.  90.  D.  374.  pi.  i6.  S.  C. 

5*  If  A.  has  iffue  a  baftard  and  mulier  both  liamed  John,  and 
he  gives  to  his  Jon  called  John^  the  baftard  ihall  take  \  but  if  to  hisfon 
John^  the  mulier  (hall  take  j  per  Clark  J.  Mo.  230.  pi.  367.  Hill. 
^9  Eliz.  in  the  exchequer. 

•  6.  If  the  iffiie  of  a  baftard  purchafe  land^  and  dies  ivithout  ijfue. 
Though  the  land  cannot  defcend  to  any  heir  of  the  part  of  the  fa- 
ther, yet  to  the  heir  of  the  part  of  the  mother  it  may  j  fo  if  the 
baftard  was  attainted;  for  the  heirs  of  the  part  of  the  mother  make 
not  any  conveyance  by  the  baftard.  Arg.  Noy,  1 59.  in  cafe  of  the 
*  r  274  1  ^^'^S  ^*  Borafton  &  Adams. 

In  the  fame  7*  A.  xcokt^feoffment  to  the  ufe  j/'himfelf  for  life ;  after  to  fuch 
cafe  reporud  iffue  or  iffucs  of  the  body  of  M.  F.  from  elder  td  elder,  as  were  re- 
^^m^'.  t^^^^  '^  he  begotten  by  A,  whether  lawful  or  unlawful ;  and  held  by 
tion  was  to  all  but  Popham,  that  it  is  a  gQod  remainder  Umited  to  a  baftard ; 
^'fr^K^r  ^^^  *  ^^^  *"  reputation  fuffices  to  make  him  a  purchafor,  cites  14 
fuch  iffu^  E'^2.  D.  313.  and  ♦  though  7.2  Eliz.  it  was  held  that  a  man  cannot 
&c.  who  by  by  covenant  raife  a  ufe  to  a  baftard,  yet  by  way  of  limitation  of  ufd 
common       q^  ^  feofiment  he  may.    Nov,  qc.  Bladwell  v.  Edwards. 

fuppofiuoo  '  /»JJ 

«r  intendment  j^£/  hi  reptitti  to  he  begotten^  &c,  no  iiTue  being  born  tilt  afterwards ;  Gawdy  thought 
the  limitation  good,  though  the  iflue  was  W  in  ^  at  the  time.     Popham  agreed  that  fuch  a  remainder 
(o  a  baftard  in  efle  might  be  goody  becaufe  he  is  a  ^fon  known^  and  may  be  in  time  reputed  the  fon  of 
another,  but  thought  it  could  not  be  good  to  a  baftard  before  he  is  bom,  and  he  cannot  gain  the  repu'tar 
tion  or  name  at  the  inftant  of  his  birth,  and  if  be  cannot  take  then,  he  never  ihall  after }  for  the  law  will* 
not  ezpeA  longer,  and  the  limitation  to  one  and  the  ifliies  of  his  body,  is  always  to  be  tntended  Itwful 
tjfue ;  and  the  law  will  never  regard  any  other.   •  Feaner  J.  mdined  to  that  opinion,  aad'<faid  they -had 
conferred  with  divers  jufttccs,  and  that  the  greater  opinion  of  them  was,  that  a  remainder  to  bhfirjt  re^^ 
pared  fon  or  kaflurd  is  not  good ;  for  the  law  favours  not  fuch  a  generation,  nor  will  fuffer  fueh  limitation 
^f  the  inconveniencies  that  might  arife  thereupon.    Cro.  £•  509.  pi.  34.  Mich.  38  ie  39  Elis.  B.  R» 
Biod>ATll  V.  £dwards.i»-Mo.  430.  pi.  602.  S.  C. 
A  woman  m\%ht  give  lands  in  frank -mMrriage  with  her  baftard.     Noy,  35.  cites  Plowden. 

8.  If  an  obligation  be  made  to  J.  S.JiHo  Ist  i^redi  G.  5.  where 
indeed  he  is  a  baftard.}  yet  thi$  obligation  is  good*  Bacon's  £le» 
ments,  91. 

9.  IDevife  to  a  fon  who  is  a  reptstedfon  is  good ;  per  Newdigate- 
j.     2  Sid.  149.  cites  a  cafe  in  1655.  Sir  Jo.  Mitchd  v.  Sayers. 

lo»  Illegitimate  fon  may  tale  by  the  name  of  the  reputed  father 
atfter  he  has  acquired  a  certain  name  by  reptttation  y  per  Raymond  J. 
Raym.  412.  Mich.  32  Car.  2.  JB.  R,  obiter. 

II.  In 


*  II.  In  cafe  of  a  baftard  the  reputative  name  muft  hejhewn  ta 
make  the  grant  good,  Arg.  ParL  CafeSj  222.  in  cafe  of  the  King  ▼• 
Bjfhop  of  Cheiler  and  Pierce. 

k2*  Ji.  devifed  3000/.  to  all  the  natural  children  of  B.  his  fon  by  % 
5.  Some  were  born  before,  and  fome  after,  Ld.  C.  Parker  dc^ 
deed,  that  the  natural  children  bom  after  the  will  (hall  not  take, 
ihare  of  the  3000I.  for  they  cannot  take  till  they  have  gained  a  name 
by  reputation^  and  therefore  if  I  grant  to  the  ijfue  of  J.  S.  legitimate  or 
illegitimate,  yet  a  baftard  Ihall  not  take.  Wnw/s  Rep.  529.  HilL 
1^  8.  Metham  v.  the  Duke  of  Devon.      • 

For  more  of  Baftard  in  general,  fee  SDercettt,  (BVMtg,  '^tlV^ 

'ZErlal;  and  other  proper  titles. 


(A)  mttmtfa. 


[i.  DERWICK  is  not  part  of  England^  nor  governed  by  the  DeVtww 
-D  ^^5 .^^  England.     7  Rep.  23.  b.  Trin.  (5.  Jac.  in  Calvin's  a'J^^a^^ 

CafeO  at  Bcnridc, 

aaditwaa 
adjodgcdy  that  the  plaintiflr  ml  capiat  per  hrtve,  becaule  the  court  heie  had  ao  jorifdidion.    Arg.  Godh. 
387.  cites  3  £•  3*  Obligation  15. 

2.  Habeas  corpus  was  awarded  to  the  mayor  of  Berwick,  and  he 
was  fined  and  imprifoned  for  his  contempt  in  refufing  to  obey  it. 

Cited  Cro.  J.  543.  pi.  3.  Mich.  17  Jac.  B.  R.  [  235^  ] 

3.  Covenant  to  repair  houfes  in  Berwick  was  tried  in  Northum-  Raym.  173. 
berland.  Lev.  252.  Mich.  20  Car.  2.  B.  R.  Crifpc  v,  the  Mayor,  J^j^fo  "^'' 
&c.  of  Berwick  upon  Tweed.  pUintifr.^ 

Mod.  36.  pL 
S8.  S.  C.  adjomatur.  ■  Sid.  381.pl.  14.  Jackfojiyfrc.  v.  Mayor  of  Berwick,  adjndgcd,  on  great 

debate^  for  the  plaintiff.  ■  Vent.  58.  S.  C.  the  court  ruled  the  venire  to  be  well  awarded. 


4.  Berwick  is  part  of  Scotland,  and  bound  by  our  aBs  of  parliament^ 
becaufe  conquered  in  £•  4th'^  time ;  but  the  courfe  is  to  name  it  ex^ 
pre/sly,  becaufe  ^  is  out  of  the  realm,  and  not  like  to  Wales.  Arg. 
Vent.  59.  Hill.  2 1  Car.  2.  B.  R.  in  cafe  of  Criipe  v.  the  Mayor  of 
Berwick. 

5.  Berwick  upon  Tweed  is  n^  within  any  county,  has  nofberiffs^ 
the  numr  there  makes,  executes,  and  returns  allprocefs,  and  general* 
ly,  their  fuits  there  are  commenced  and  ended  in  tlieir  own  courts  % 
hut  in  a  caufe  of  land  there,  if  copdmenced  here,  there  is  a  fuggef* 
tion  on  the  kq11»  tb^t  hreve  dmini  reps  M  non  currit,  as  it  is  in 
,       .  Wales, 


22S  )6eponli  ®ea; 

WaleSi  and  on  this  reafon  an  attachment  could  not  be  granted 
againft  the  mavorj  becaufe  no  iheriif  to  execute  it ;  but  a  tiffiaff 
was  fent*  2  Show.  365.  pi.  355.  Trin.  36  Car*  2«  B.  R.  the  May* 
or  of  Berwick's  cafe. 

For  more  of  Berwick  in  generali  fee  '^t  f  ftl}  and  other  proper  dtles* 


BeponD  ^ea« 


(A)    What  18.    And  the  Effed  of  Perfons  being; 

beyond  Sea. 


t  Rep.  99*    I  •  T>  E I N  G  beyond  fea  will  excufe  an  heir  not  comii 
••  Sir  Rich-       A>  admitted  to  a  •  copyhold  i  fo  from  outlanvry;  fo 


coming  in  to  be 

^^        ,  __         y :  fo  from  a  Jl^■ 

6nl*Va^    yZ/«/  that  tolls  his  entry  ;  fo  from  a  non-claim  on  a  fine  by  the  com- 
s.  C.  ad.'    mon  law ;  per  4  juftices  againft  one.    Cro.  J.  226.  pi.  i.  Midu 

Gko.  J*  101.  pi*  31.  Mich*  3  Jm.  B.  R.  Whittoa  t.  WiMiaint.    ■       But  going  htjoad  £u  after  te 
ibft  prodaaution  made  will  not  excufe  the  heir  of  a  copyhold.    Ibid.  loo.  b. 

It  waa  agreed  by  the  counfd  for  the  defendant,  that  if  the  going  beyond  fea  had  been  after  the  defceat, 

k  would  have  bound  the  beir-    Cio*  J.  loi.  pi.  3s.  in  S.  C.  of  Whitton  t.  Williams* So  if  a 

aian  be  diifciied,  and  afterwards  goes  beyond  fea,  and  a  defcent  is  caft  afterwardi,  thisihall  toil  his  eatiy« 
3  R^«  100.  b*  cites  Litt.  f.  440.  *  Cited  3  Mod.  214. 

2*  A.  having  iflue  two  fons^  B.  and  C.  infants,  devifed  to  B. 
lool.  and  made  D.  executor.  B.  about  5  years Jince  went  beyond 
fea^  leaving  a  note  that  he  would  not  return  in  7  years,  but  it  is 
not  known  if  he  be  living  or  not.  C.  as  next  of  kin,  fuggefting 
B.  to  be  dead,  takes  out  adminiftrationy  and  brings  a  bill  for  the  le- 
gacy. Decreed  the  lool.  and  intereft  lince  B.  went,  to  be  paid  to 
C. — ^C.  giving  fecurity  to  repay  it  to  B.  if  he  IhOuld  ever  return^ 

t^^g  <!    which  fecurity  is  to  ftand  for  3  years,  and  no  longer,  but  the  plain* 
^        tiff's  own  fecurity  to  ftand  for  ever.    Fin.  R.  419.  HiU.  31  Car« 
2*  Norris  v.  Norris, 

^.  Executor  in  truR  being  gone  a  foldier  to  the  Indies,  and  the 
plaintiff  making  affidavit  of  it,  that  he  knew  not  if  he  was  li^g  or 
dead,  nor  where  to  find  him  to  ferve  him  with  procefs%  ordered  on 
motion,  that  though  he  was  a  neeeffary  party  defendant^  the  plaintiff 
inight  proceed  agamft  the  other  defendants  without  prejudice,  for 
DQt  briogbg  bim  to  be^in^  aad  plaintiff  had  a  decree*    Per  Jdf* 

fcrieiy 


fctics  C.    Vcm.  487.  pi.  473.  Mich.  1687. »«  »  "^^^  at  the  end 
of  the  cafe  of  Wallcy  v.  Whaley,  Gaudy,  and  Warner. 

4.  Duilift,  or  any  other  place  in  Ireland,  is  beyond  fca,  within 
the  meaning  of  that  claufe  in  the  JtattOe  0/  Utnitations  s  per  Holt 
Ch.  J.  Show.  91.  HiU.  I  W.  &  M.  Anon. 

c.  Difindant  being  beyond  fea  did  not  avoid  ^tjfitute  vfUm^  Thcdefao- 
tarzMs.     Show.  98.  Trin.  2  W.  &  M.  Hall  v.  Wybom.  J^o  Jt? 

doct  not  hinder  or  ntcufc  the. plaintiff  for  not  fuing  within  th€  6  ycar«.    Show.  34.1.  Mich,  3  W.  & 

M.  Cbevdcy  t.  Bond. But  now  4^5  Ann.  cap.  16.  alters  the  law  in  this  cafe  of  the  defendant*! 

beiof  be|oni  fca.— -And  fee  5  Geo.  2.  cap.  25.  as  to  proceedings  in  chancery  infuckcaies. 

6.  A.  who  was  reftdent  at  Tunis,  fued  J.  N.  at  law,  and  J.  N.  ^'^^ 

hrought  a  bill  againfl  A.  and  had  an  order,  thatT^rvictf  on  defendants  g„granJrir 

attorney  (hould  be  good ;  but  defeivdant's  attorney  fliall  not  be  al-  ofattemty  to 

lowed  to  anfwer  for  the  defendant  without  oath,  though  it  was  in-  [^^"J^*** 

fitted  that  no  commiffion  could  be  fent  to  Tunis,  and  that  it  was  ^^  f^^ 

the  fame  as  if  the  defendant  lived  in  an  enemy's  country ;  but  per  the  «oart 

cur.  the  EngUfli  have  a  conful  at  Tunis,  and  commiffions  have  gone  ^^''JJJ^ 

there  by  way  of  'Leghorn,  and  fo  denied  the  motion.  Wms.'s  Rep.  attorney  to 

C23.  Mich.  1 71 8.  Anon.  -  «ppcarfor 

^    ^  '  theprinci- 

paly  and  that  (mice  on  him  ihould  be  good  ftrrice.    TkH^ 

(B)    Of  Things  done  beyond  Sea*    And  Pleadings. 

I.  T  F  an  obligation  bears  date  at  Cane  in  Normandy ,  the  obligee  lnJ<ht  tfm 
-*  may  bring  af^ion  in  England,  and  declare  in  Cane  in  the  county  J^c  A^SIJ 
rfS.  in  a  place  called  Normandy.     Quod  noU  bene.     Br.  Obliga-  faidtbaik 
tion,  pi.  87.  cites  48  E.  3.  a.  «»«  ^^t 

and  prayed  that  the  plaintiflT  be  examined,  and  it  was  denied  per  cor.  •  Foritwai  faid  that  becauie  it 
^§  datt  at  tsrgtf  without  place  certain]  it  fufficea,  though  it  was  made  at  Rome,  or  other  pbce,  ani 
fliaj  be  aUedged  to  be  made  here.  '  Br.  Examination,  pi.  31.  cites  21  E.  4.  74.  ■  Windham  J.  £u4 
that  a  bond  dated  at  Parit  in  France  may  be  laid  at  Paris  in  France  in  Ifiington  ;  but  where  jt  is  daied  at 
farit  in  France,  within  the  kingdom  of  France,  it  is  not  triable.at  all ;  and  that  fo  it  had  been  held  bj 
good  opinion.    2  Keb.  ^I5•pl•  a6.    Hiii.  19  &  20  Car.  2.  B.  K.  in  cafe  of  Freeman  t*  Kiog* 

2.  Debt  upon  an  obligation.  The  plaintiff  counted  that  it  was  S»  P-  •«* 
made  at  B.  in  Kent,  where,  in  truth,  jB.  //  in  Normandy  ultra  marcy  ^*  ^T^ 
and  it  was  for  him  to  ferve  in  the  war  in  France ;  where  it  was  mfmcbpkf 
faid  per  Bclk.  that  caufes  of  war  are  determinable  before  the  con-  '^'^  ^^  » 
ftable  and  marfhal ;  but  there  it  was  admitted,  that  of  deed  or  con-  *Km^%^ 
troB  made  in  England  fox  fervice  to  be  done  beyond  fea,  or  upon  thefea^  theiefore 

as  to  go  to  Rome,  or  to  ferve  as  a  mariner,  &c.  the  adion  lies  in  ?'^"  ?^ 
England.     Br.  Jurifdidion,  pi.  15.  cites  48  E.  3.  3.  )^  y^ 

good  to  have 
coonted  at  a  place  calkd  B.  in  fncb  a  wll  in  the  cntnty  of  Kent.  And  where  the  indenture  •  was  tojerva 
h  the  Vfor  in  France,  the  party  mrffi>rw  bew  he  ferved  there,  and  the  ether  may  alledge  paymcMt  vttbani 
ftewuig  acfuittance*  Brooke  fays,  quaere  if  the  defendant  fays  that  the  plaintiff  did  not  ierve  him^ 
pfOttt,  etc.  where  this  (haU  be  tried,  by  reafon  that  the  z€t  (ball  be  done  ultra  mare.  J^,  DtOt,  pi.  46. 
cites  S.  C.  Br.  Ueu>  pL  i6.  cites  4S  £.  3.  s,  3.  S.  C« 

•[237] 

3.  A  bond  made  in  France  is  fuable  in  England.    Br.  Obligation,  So  a  bond 
p).  7.  cites  ao  H.  6.  23.  and  fays  this  feexns  ^to  bej  where  it  does  ^**^n  ^* 
not  bear  date  at  any  place  certain.  FiilSl*^? 

be  fncd  io  EBglaad.    Jcnk.  10.  pi.  1%,  dtat  6  Rep.  Pgwdak^a  «fc  Vhcw  the  plaintiff  de> 

dared 


2^7  iBe^nd  9ca. 

darei  en  a  bond>  and  ftt  forth  diat  It  was  nude  at  Boardeaux  in  France,  thU  eouft  of  B.  R.  never  ha4 
any  jurifiliffknf  becaufe  tbe  matter  did  arife  in  a  fbicign  nation.  Caith.  1 2.  in  cafe  of  Jennings  t.  Hao* 
kyn*— Jenk.  31*  pi*  6o.  aalbcs  the  dIflbKnce  between  Amiens  in  Franet  and  Amiens  m  regm  Fm^ 
cUt ;  and  that  in  tlic  left  cafe  it  cannot  be  fned  in  England. 

Upon  a  bond  which  bean  date  in  Normandy  a  man  ihall  not  hate  aAion  here;  but  in  ctfe  of  vfiU 
dated  tbtre  and  proved  here,  it  is  good.     Arg.  Godb.  3879  3SS.  cites  Teftament,  i6.^per  Fofe. 

Generally  fpeaking  the  deed,  upon  the  oyer  of  it,  muft  be  con6ftent  wHh  the  declvatlon ;  but  la 
thefe  calcs  filter  tuc^tatem,  if  the  inconfiftency  be  as  little  as  poffible,  it  is  not  to  be  regarded,  as 
wbercarwi^tf^  was  e/a  wymge  from  F$rt  St,  George  tp  Great  SrHaw^  this  imports  Fort  St.  Geoige  t^ 
be  diffeient  from  Great  Bricam.  The  plaintiff  declared  that  the  dcfe»lanc  continued  at  Fort  St.  George 
ia  hMmt  OrieataUhH ;  and  upon  oyer  of  the  deed  it  bore  date  at  Fort  St.  George,  yet  it  was  adjudged 
for  the  plaihtiflT*     10  Mod.  255.  Trin.  1 3  Ann.  B.  R.  Parker  ▼.  Crooke. 

But  in  the  declaration  a  place  in  England  mnft  he  aUedged  pro  finna,     lO  Mod.  255.  Parker  ▼» 

Crook.-— Co.  Utt.  f.  440.  261.  b.  S.  P. Jo.  68.  Arg.  Godb.  388.  cites  i  E.  3.  x.  i8. 

i  £•  3*  SI*  and  1 3  H.  4.''s,  A;  6.  and  6  R.  2.  2.  and  20  H.  6.  m8,  29.  20  E.  4.  x.  21  £•  4.  22. 
Lntw.  950.  DaTts  t.  Yale.  ■  ■  Such  place  ihaU  be  intended  in  England,  and  judges  ought  t» 
maintahi  the  jurifdi^tion  of  the  court,  if  the  cafe  be  not  evidently  out  of  the  jurifdidlion.  Lat.  5.  in 
Ward*! 

4.  In  debt  upon  an  obligation^  that  the  defendant Jhwlifet  over  iZd* 
*        nMges  by  the  day  ofafpire  of  Calicey  he  pleaded  that  he  had  dme  H  ac^ 

€or£ngly  at  Calice  in  the  county  of  Kent ;  and  Jenney  imparled,  and 
therefore  it  feems  that  upon  obligation  made  bieyond  fea^  the 
plaintiff  may  alledge  the  deed  to  be  made  at  the  fame  place  in  fuch 
,.    .  a  county  in  England.    Br.  Count,  pi.  42.  cites  15  £•  4.  14. 

5.  If  a  man  he  bound  to  pay  "moneys  or  fuch  like,  beyond Jeaf  the 
deed  is  fingle,  and  the  condition  void,  becaufe  it  cannot  be  tried 
in  England ;  and  -where  a  man  pleads  a  plea  triable  beyond  fea, 
this  is  no  plea,  and  the  other  may  demur.  Br.  Conditions,  pL 
170.  cites  21  £.4.  ID.  per  Brian  Chi  J.  .; 

6.  A  releafe  made  beyond  fea  is  void.  Br.  Trials,  pi.  58.  cites 
21  H.  7.  33.  per  Fincux  Ch.  J. 

7.  A£tion  upon  the  cafe  was  brought  in  London  by  A.  B.  that 
whereas  he  was  poffeffed  of  certain  wine,  and  other  fluff,  andfbewed 
certain  infuchfhip  ad  valentianij  &c.  and  did  not  Jbew  place  cer* 
tain  where  he  was  thereof  poffeffed^  and  yet  well ;  and  alledged  that 
the  defendant  fueb  a  day,  year^  and  place  in  London  promifed  for  10/, 
that  if  thefaidfhip  and  goods  did  not  comefafe  to  London,  and  be  landed 
there,  that  then  hejhallfaiisfy  to  the  plaint^  1 00/.  and  that  after  the 

fhip  was  robbed  in  the  trade  upon  the  fea,  by  which  he  brought  the  ac- 
tion for  not  fatisfyingy  and  the  truth  was  that  the  bargain  was  made 
beyond  fea,  and  not  in  London ;  but  in  a£lion  upon  the  cafe  upon 
aflumpfit,  &c.  which  is  not  local,  the  place  is  not  material  no 
more  than  in  debt }  for  he  alledged  that  the  faid  goods  in  the  pa- 
riih  of  St:  Dunftan,  in  the  Eaft,  London,  before  they  were  put  to 
land  or  difcharged,  were  carried  away  by  perfons  unknown, 
&c.  and  the  a£lion  lies  well  in  London,  though  they  were  loft 
upon  the  high  fea.  Br.  A£lion  furle  Cafe,  pi.  107.  cites  34 
H.  8. 

8.  Oujler  le  mere  is  a  good  plea  upon  the  flatute  of  23  Eliz. 
Skin.  99.  Hill.  35  Car.  2.  B.  R.  in  cafe  of  the  King  v.  |Iurft. 

9.  A  fine  was  levied  and  acknowledged  at  Orleans  in  France,  and 
was  certified  and  allowed  for  good  by  the  common  law  here  in 
England.  Godb.  262.  pi.  359.  Mich.  10  JacC.  B.  Coke  Ch.  J. 
cites  it  as  allowed  for  Rood  law  in  Sir  Robert  Dudley's  cafe. 

u  10*  N«t 


m  of  ^tt'fmst,  BnUify  ^u  238 

;  10.  No  rtplevin  lies  for  goods  taken  beyond  the  feas,  though 
brought  hither  by  the  defendant  afterwards ;  per  Pollexfen  Ch.  J. 
Show.  pi.  Hill.  .1  W.  8c  M.  Nightingale  v.  Adams. 

1 1,  if  the  contraB  be  laid  in  Loadon,  and  a  coUateral  matter ^  or  Thepiaintiir 
the  thing  contraded  forj  be  done  beyond Jfea^  you  need  not  alledge  it  might  h^ve. 
done  here,  in  Warda  de  Cheap;  per  cur.  Show.  348.  Pafch.  ^f^^^^t 
4  W.  &  M.  Mudge  V.  Bridges.  '^^I^.^'^^f' 

FttSt,D0^ 
ntUTt  in  the  Baji-Jndies,  v;x.  0fuJ  Lcndtm,  in  Paroehf  &c»  for  thit  was  only  ufing  London^  &c*  /or  a 
fUce  oftriai.         10  Mod.  255,  256.  Parker  ▼.  CrooJc. 


For  more  of  Beyond  Sea  in  general,  fee  (CbtDenCf ,  %ti^\j  and 

other  proper  titles. 


BU10  of  €n\^m%t,  M^tz^,  ^t. 


(A)    What  are  Bills  of  Exhange. 

I.  T\£BT  againft  a  merchant  upon  a  bill  by  hxoif  payable  at  the  Brownf. 

fiaft  of  the  purification  called  Candlemas-Day  ;  and  after  judg-  '^*'  ^'  ^« 

ment  for  the  plaintiff  it  was  moved  in  arreft  thereof,  becaufe  pay-  ^^\^  fjjj,*^^ 

ment  at  Candlemas  is  not  known  in  our  law ;  but  judgment  was  flatioa  of  * 
affirmed  -,  for  that  amongft  merchants  fuch  payment  is  known  to  ^^^* 
be  on  the  aoth  [2d  of]  Feb.  and  the  judges  ought  to  take  notice 
thereof  for  the  maintenance  of  traffick.     Yelv.  135.  Mich.  6  Jac. 
B.  R.  Pierfon  v.  Pountcys. 

a.  A  gentleman  travelling  beyond  fea^  for  his  education,  and  who  *  ^*"'' 

never  was  ;r  merchant,  draws  a  bill.     He  is  by  drawing  fuch  a  bill  sLtfidd^* 

become  a  trader,  and  within  the  cuftom  of  merchants,  as  to  bills  WitherJyJm 

bf  exchange.    Show.  125'.  Mich,  i  W.  &  M.  in  cam.  fcacc  ?«*fcacc. 

Witherley  v.  Sarsfield.  /jjj;^ 

••Bd  fo  a  judgment  In  B.  R.  was  reverf«d.—- ^Cartb.  S2.  S.  C.  fays  it  was  agreed  by  all  the  judgtenc 
ilioald  be  revcrfed  accordingly  ^  and  that  this  was  upon  coniidcrjtion  had  of  the  incoovenicnciea  whkJi 
might  enfue,  and  the  Aifpicion  which  might,  increafe  among  foreign  merchants  upon  bills  of  eschaaie 
if  perfoos  who  took  upon  themiclves  to  draw  fuch  bills  ihould  not  be  liable  to  the  payment  rh<i.^f  _ 
Comb.  45.  S.  C.i  Ibid.  152.  S.  C. 

3*  Goldfmiths  bills  are  governed  by  the  fame  laws  as  other  bills 
of  exchange,  and  every  indorfemcnt  is  a  new  bill ;  per  Holt  Ch. 
J.     I  Salk.  132.  HiU.  5  W.  &  M.  in  B.  R.  HDl  v.  Lewis. 

4*  Cafe  upon  the  cuftom  of  merchants,  and  declares  that  the  de*  S^'a.  39s. 
fendant  per  notam  five  bilP  feeundum  confuetuJUnem^  promifed  ta pay  ^*/J^*^' 
60  guinea/  to  the  plaintiff  if  the  plaintiff  fi^oald  be  married  vnthin  a  couit  hcM  it 
months,  and  wers  that  he  was  married,  &c«    The  defendant  de-  to  belli— .4 
murs.    The  court  inclined  againft  the  cuftom,  this  not  being  by  ^J^  *J** 
iray  of  oegociationi  but  a  note  to  pay  money  upon  a  mere  contingen-^  ^  piead. 

9,  »fl««3  judg. 
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nent  wu  rj^,  whicli  bj  this  artifice  they  would  make  equal  with  a  bond^  and 
diSdMt  ^  not  fct  forth  any  confideration ;  and  they  faid  it  is  the  duty  of  the 
ibr  to  ^\  judges  to  fupprefs  *  new  inventions.  .  Comb.  227.  Mkh.  5  W.  ft 
money  upoa  M.  B.  R.    JP earfon  V.  Garret. 

inch  a  con* 

timoicj^  cannot  be  ciUed  tndinf 9  and  cberdbre  not  withm  the  cnftom  of  merchants* 

« 

5.  The  notei  ofgoU^miihs  (whether  diey  be  payable  to  order  or 
to  bearer)  are  always  accounted  among  merchants  as  ready  cafb^  and 
not  as  bills  of  exchange.  Ld«  Raym.  Rep.  744.  at  Guildhall^ 
Trin.  7  W.  3.  Taflwcir&  Lee  v.  Lewis. 

6.  A  goldfmith's  note  indorfed  is  as  a  Kll  of  exchange  againfi  the 
indorfor.  Ld.  Raym.  Rep.  743,  744.  7  W.  3.  before  Holt  Ch.  J. 
at  GuUdhaU,  Taflall  &  Lee  v.  Lewis. 

7.  Bills  of  exchange  at  firft  extended  only  to  merchant  Jhranghrs^ 
trading  with  Englijb  merchants  :  and  afterwards  to  inland  bills  be* 
tween  merchants  trading  the  one  with  the  other  here  in  England^ 
and  afterwards  to  all  traders  and  negociators^  and  ofkte  time  to  all 
perfons  trt^king  or  not  s  per  Treby  Ch.  J.  a  Lutw.  1585.  Hill.  8 
W.  3.  in  cafe  of  Bromwich  ▼.  Lloyd. 

8.  Ipromife  to  pay  the  bearer  ao/.  on  demand.  Holt  Ch.  J.  (eem« 
ed  to  think  that  this  was  not  a  bill  of  exchange ;  adjornatur.  1% 
Mod.  380.  Pafch.  12  W.  &  M.  Carter  v.  Palmer. 

9.  A  bill  drawn  payable  to  JV.  R.  or  order ^  was  ruled  to  be  with- 
in the  cuftom  of  merchants,  and  fuch  bill  may  be  negociated  and 
al&gned  by  cuftomi  and  the  contra£l  of  the  parties  \  and  an  ac- 
tion may  be  grounded  on  it,  though  it  is  no  fpecialty.  3  Salk. 
67.  pi.  2.  Patch.  12  W.  3.  B.  R.  Jordan  v.  Barlow. 

K^tiff  dc-  iQ.  The  plaintiff  brought  an  adion  on  a  note  for  montj payable 
tu/hmMm  ^^  the  plaint^  or  order ^  and  declared  on  the  cuftom  of  merchants^ 
mereUnn  m  and  laid  a  general  indebitatus }  and  on  the  general  iflue  entire  da^* 
f^"*^!^*^'  mages  were  given.  The  court  held  that  this  is  not  with  the  cut 
that  if  a '  ^om  of  merchants,  and  being  no  fpecialty,  no  adiion  can  be  ground* 
merchant  ed  upon  it.  ^  It  was  then  moved  that  being  void,  no  damages  could 
^'"*tfiii"*to  ^  intended  given  for  it  \  fed  non  allocatur  \  for  it  is  not  a  mat- 
payT.  s!  or  ter  infenGble,  but  void  in  law.  i  Salk.  rap.  pi.  1 2.  Pafch.  i  Ann* 
«d«r  fo       B.  R.  Clerk  v,  Martin. 

muchy  tt€» 

that  he  befiomei  bound  by  the  c«ftom  to  pay  it ;  this  jttdgment  wai  by  nit  dicit»  uid  error  being  brought 
in  B.  R.  the  counfcl  would  hive  diftinguiilted  this  from  the  cftfc  of  Clskk  v.  MAkTiH,  which  was 
kid  generally  between  all  merchanti,  whereat  this  is  laid  m  a  fpecial  cuftom  in  London,  and  that  €oft« 
Hefled  by  dw  judgment  by  nil  dlcit  j  but  per  Holt  Ch.  J.  this  enftom  to  oblige  one  to  pay  by  note  wtth* 
out  any  confideration,  is  void  and  againft  law;  and  judgment  was  reverfed.     1  Salk.  X29.  pi.  13* 

Pafch.  X  Ann.  B.  R«  Potter  v.  Pearfon. %IA,  Raym.  Rep.  759.  S.  C.  and  judgment  reverfed 

nccordingly.  Ibid.  774.  Trtn.  1  Ann.  Bostom  t.  SowtsK|  S.  P.  and  judgmtnt  was  ftay- 

cd  after  a  verdia  for  the  plaintiff. 

A  note  was  drawn  thus  1  /  fromifi  u  pey  fJ>S*or  Wort  'AfA«  tf  1  col.  mt  Mccwnt  9fwm  b^dfrem 
im  \  J.  S.  indorfes  the  note  to  B.  who  brought  an  a^ion  againft  the  drawer,  and  declared  on  the  cuftom 
of  merchants,  as  on  a  bill  of  exchange.  It  was  moved  m  arreft  of  judgment  upon  rfae  authority  of 
CtKftK  ft  M^aTXM^s  cafe;  but  it  was  jmfwered,  that  in  that  cafe  the  drawer  brought  tb«  afiioa, 
Whereu  here  it  is  by  the  indorfec;  and  that  h^  that  gave  this  note  did,  by  the  tenor  theieof  make  it  aC- 
llgnable,  or  negotiable  by  the  words  (or  order)  which  amounts  to  a  promife  or  undertaking  to  pay  it  t» 
•ny  whom  he  ftiould  appoint,  and  that  the  indorfement  is  an  appointment  to  the  phintiflT.  The  whole 
court  feoned  clear  for  ftaymg  of  judgment,  and  at  iaft  took  the  vacation  to  confider  of  it.  6  Mod.  %i^. 
Mich,  ft  Ann.  B.  R.  Boiler  v.  Crips.  «■  ■  -■  i  Salk.  130.  pi.  16.  S.  C  b«t  S.  P.  dOcanot  fuliy  sf» 
pear. —2  Ld.  Raym.  R^.  757*  S.  C,  adjudged  per  tot.  cur.  for  the  pUiatifE; 

13  ir.  Paj 
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It.  Ptfj?  /©  w^  or  my  order  Jo  much,  is  a  bill  of  exchange  if  ac-  6  Mod.'  29. 
oepted ;  and  this  is  the  only  way  to  make  a  bill  of  exchange,  with-  ^"- ^  3]  q^ 
out  the  intervention  of  a  third  perfon.     i  Salk.  130.  pi.  i6«  Trin.  but  s.  P. 
a  Ann.  B.  R.  Butler  v.  Crips.  **^»  n°*  «- 

*  actly  appear. 

12.  3  fa*  4  -rf//rt.  r/7/.  p.y^  !•     All  notes  in  ivriting  made  andftgn^-  Anotcwrot* 
/J^jf  any  perfofiy  bfc,  or  by  the  fervant  or  agent  of  any  corporation ,  tiffla^dSb- 
ianker,  (s^c,  or  trader  intruded  tojtgnfuch  notes,  nvhereby  they  or  their  fcribed  by 
agents,  isfc.promife  •  to  pay  to  anxperfon,  i*fc.  his,  i^c,  order  or  bearer,  ^^^  dcfcnd- 
anyfum  mentioned  injuch  notejhall  be  conjlrued  to  be  by  virtue  thereof  ^te  made 
due  and  payable  to  any  fucb  perfon,  tsfc.  to  whom  the  fame  is  made  pay^  and  figned 
able.  \y  ^}'^  ^ 

fendant 
within  thit  %€t ;  for  the  6gmjig  or  fubfcriblng  is  the  lien»  and  the  writing  or  making  it  only  the  me* 
chanicaJ  part  of  it.     3  New.  Ab.  606.  cites  Trin.  6  Ann.  B.  R    Afh  v.  Baron. 

It  was  a  qoeftion  whether  on  this  ftatute  the  tuant  ofconfidtratun  of  a  pn>mi0bry  note  can  bie  given  im 
mndtiue*  ^' wo  judges  were  of  opinion  that  it  could  not»  but  the  two  fenior  judges  and  JLd.  King  wen 
of  a  Contrary  opinion,  and  that  this  ^€t  only  turned  the  proof  upon  the  defendaiU,  to  diew  that  no  con- 
fid«ration  was  given  for  fuch  note,  which  by  the  ftatute  is  made  evidence,  but  not  conciuii?e  evidence  of 
tile  confideratioA.     G.  £qu.  R.  154..  Mlchh  %  Geo.  x.  Brown  ▼.  Marlh. 

♦  [  240  ] 

13.  A  note  was,  I  promife  to  pay  50/.  or  render  the  body  of  J*  S.  S.c.  citeds 
t9prifon  before  fuch  days  it  was  adjudged  to  be  no  negotiable  note  ^^1^,^^'. 
within  the  a^  of  parliament,  and  that  an  aSion  could  not  be  — Is,  c. 
maintained  on  that  note  within  that  law,  becaufe  the  money  was  cited  s  Mod. 
not  abfolutely  payable,  but  depended  upon  a  contingency,  whe-  ^dadmftted 
tfaer  he  would  furrender  J.  N.  to  prifon  or  not  \  cited  per  cur.  by  the  ocbec 
2  Ld.  Raym.  Rep.  1362.  as  Mich.  1  Geo.  Smith  v.  Boheme.        ^^ 

14.  I  promife  to  pay  to  W.  100/.  in  3  months  after  date,  value  re^ 
ceived  of  the  prenufes  in  Rofemary^lane,  late  in  the  pojfejjion  of  ST.  i?. 
Upon  a  demurrer  the  court  held  this  clearly  a  promiflbry  note 
within  the  flat.  3  &  4  Ann.  cap.  9.  and  judgment  for  the  plain- 
lis.  2  Ld.  Raym.  Rep.  1545.  Mich.  2  Geo.  Burchell  v.  Slo- 
cock. 

15.  Bill  drawn  on  a  cafhier  of  a  certain  company,  and  for  him  to  iLd.Raym* 
pay  out  of  the  cafli  of  fuch  a  company,  is  not  a  bill  of  exchange,  ?^P*  '5^'* 
and  Aiable  as  fuch  \  for  a  bill  of  exchange  is  not  payable  out  ^a  hh^V.  c. 
particular  fundi    and  fo  a  judgment   in   C,  B.    was   revcrfed.  andjudg- 

8  Mod.  265.  Trin.  10  Geo.  i.  Jenny  y.  Heale.  hXn^ 

verfed  in  B*  R*  ■  S.  C.  cited  Arg.  2  Ld.  Raym.  Rep.  14S1.— —  So  a  bill  drawn  upon  B.  re* 
Quiring  him  to  pay  C.  "jL  tvery  mwth  cur  oftht  ^mving  jubfifianct  of  the  drc%oer^  and  place  it  to  his  ac« 
count,  was  refolved  to  be  no  bill  of  exchange;  and  fo  a  judgment  in  C.  B.  was  rcverfed.  lo  Mod.  294. 
3x6.  Pafch.  I  Geo.  i.  B.  R.  JofTelyn  ▼.  Lacier.  — ~S.  C.  cited  per  cur.  a  Ld.  Raym.  Rep.  1362. 
iUi— S.  C.  cited  Arg.  2  Ld.  Raym.  Rep.  f4Si9  1482.-^— So  where  it  was  to  pay  to  C.  5.  w  order, 
9!.  xof.  at  my  quarter' i  kaff^pay  by  advanct^fr^^m  Jucb  a  day  to  Jucb  a  day  foUcrwini^  was  adjodged  in 
C.  B.  a  good  bill  of  exchange;  and  judgment  affirmed  in  B.  R.  2  Ld.  Raym.  Kep.  14S1.  Pafch. 
13  Geo.  Mackleod  ▼.  Snee  &  ir.^Bamard.  Rep.  in  B.  R.  12.  S.  C.~^.So  where  it  was  to  pay 
mt  9ftk€  ab  payment  when  itjbould  becme  due,  and  promifed  that  it  fliould  be  allowed,  it  was  adjudged 
chat  an  aaion  was  not  maintainable  upon  this  blU,  as  a  bill  of  exchange.  2  Ld«  Raym.  Rep.  1563. 
Mich.  3  Geo.  2.  Haydock  v.  Lynch. 

l6w  I  promife  to  pay  to  T.  S.  50I.  if  J.  S.  doth  not  pay  It  within 
Jix  weeks.  Adtion  was  brought  on  this  note,  and  verdi£l  was  for 
the  plaintiff^  but  judgment  was  arretted,  becaufe  the  drawer  was 
not  the  original  debtor,  but  might  be  a  debtor  on  contingency.  Arg. 
8  Mod.  363.  Pafch.  i  x  Geo.  i.  cites  it  as  the  cafe  of  Appleby  v. 
Kiddolph. 

Vol.  IV.  T  17.  Jhci» 
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17.  There  arc  liopreeife  words  neeejfarj  to  be  ufcd  in  a  promiffiM 
ry  note  or  bill  of  exchange.  2  Ldr  Raym.  Rep<  1397.  Trin.  11 
Geo.  I.  cites  Raft.  338.  and  fays  that  deliver fuch  afum  ofmaney^ 
makes  a  good  bill  of  exchange. 
Re  .*^*^.*  ^^•*  '^^  i>?dorfee  brought  an  a£lion  agairtft  the  drawer  of  a 
S.  C.  Powi'f  note,  by  which  hepronu/ed  to  account  with  f.  Sr  of  his  order  for  50/.- 
J.  relied  value  received  by  him;  &c.  per  cur.  the  ftatute  of  355*  4  Ann,  cap* 
Se  vwna  9*  ^^'  tm&t  for  the  cafe  of  trade,  and  \l  is  a  remedial  law^  for 
in  this  cafe ;  which  rcafon  it  ihalfl  be  extended  as  far  as  poflible ;  therefore  ther 
kut  Fwtef-  words  in  this  note,  by  which  the  dnvrer  promi/es  to  be  accountable 
rt^Wt  J.^Mii  '^  ^'  S.yJr  loLJhall  be  conftrued  as  apromife  to  pay  the  maney,  and 
Kaymond  the  rather,  becaufe  it  is  to  be  accountable  to  T-  S.  or  his  order^ 
ch.  J.  were  by^  \i  \^  impoffible  for  him  to  account  with  the  indopfce,  therefore 
thtt^if  die  i^  ^^^  ^  ^^  P^y '  hefides  this  muft  be  originally  either  a  debt  or 
note  wu  nof  a  truft,  and  nothing  appears  in  the  n^te  to  make  it  a  truft,  there^ 
«nthm  the     fpj-g  j^  ^^^jj  ^  ^  j^jj^^     ^3  jq  the  objcftion  that  ♦  the  drawer  majr 

dia  coujlT'  he  a  fa£k>r,  and  might  apply  this  money  for  the  ufe  of  the  drawee  v 
not  help  it;  the  wordS'in  this  note  will  not  make  him  a  fadtor,  (vhs.)  I  promife 
bpt  the  note  ^^  \^  accountable  for  fo  much  monev.  Uc^  For  the  money  mull 
>itfain  the  be  received  tO'  account  as  well  as  the  promile  made  to  account  ^ 
•a,  or  not  therefore  the  word  accountable  in  this  cafe,  (hall  be  taken  to  pay  ^ 
v^s^f  the  ^"^  *^^  diferenei  isy.  when  it  is  to  be  aceoumtahle  for  fi  much  monejy 
note )  ind  value  received^  and  when  it  is  value  received  on  account,  or^  to  account^ 
j^idsmeDtfor  or,  as  by  account,,  as  it  is  tffuai  between  merchant  and  fador,  or 
the  piainUA  j^^j  ^^^  ftcward,  and  it  would  be  dangerous  to  the  credit  of  thofe 
'*    ^    ■'  notes,  if  this  Ihoidd  not  be  good  ^  therefore  judgment  was  givei> 

for  the  plaintiff,    8  Modt.  ^63,  364r  Fafch^  >i  Ge^.  Norris  ▼«* 

Lea. 

19.  There  is  no  occafioir  for  the  words  fvakte  received)  to  be 
in  the  bill  of  exchange  itfelf ;  per  cur.  obiter.  Barnard*  Rep.  ui 
B.  R.  88.  Mich.  2  Geo.  2. 

20.  In  cafe  for  money  had  and  received  to  the  plaintiff's  ufe, 
the  defendant  pleaded  non  aflumpfit,  and  gave  notice  to  fet  off  the 
following  biU  of  exchange,  direded  to  J.  S.  <<  Sir,  at^jc  nveeis 
•*  after  date,  pay  to  Benjamin  Wheatley,  Efq;  or  order,  eight  gui- 
"  neas,  for  your  humble  fervant,  John  Pierce.  London,.  Aug.  23d^ 
•*  1736.*'  At  the  trial  it  was  objedied,  and  agreed  to  by  the  court> 
firft,  that  this  was  not  a  bill  of  exchange  within  the  cuftom  of 
merchants,  nor  could  be  taken  advantage  of  as  fuch,  either  by  way 
of  fet-ofF,  of  by  an  a£lion  brought  upon  it ;  nor  would  it  be  any 
fort  of  evidence  of  money  lent,  there  being  no  confideraiton  either 
appearing  on  the  note,  or  offered  to  be  proved,  and  it  is  nothing  mor6 
than  a  bare  power  or  authomy  toveceive  fo  much  for  the  plaintiff'^ 
ufe.    Secondly,  that  if  it  had  amounted  to  a  bill  of  exchange,  yet 

*  the  laches  of  the  defendant,  in  ipt  dtmaadifig  the  money,  and  giving  no*' 
tice  in  cafe  of  non-payment  for  fo  longa  time,  would  effe£l^ually  dif- 
charge  the  plaintiff;  and  accordingly  the  plaintiff  had  a  verdid,. 
at  the  fittings  in  C.  B.  at  Weftminfter,  before  Ld^r  Ch.  J.  Willesy 
after  Trin.  Term,  1 742.  Fierce  vr  Wheatley.^ 
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(B)     Demandable    arid    payable4     When.     How« 

And  of  whom* 

I.  ^0NFEN1EN7  time  is  according  to  the  ufngc  of  tfadc  Skjrth.4i<u 
^  and  citcumftances  of  paiticular  cafes ;  per  Holt  Ch«  J.  P^*  ^-  Hiu. 
1  Salk.  13a.  pL  19.  HiU  &  al'  v.  Lewis.  fn  b^r  * 

the  a.  Q.  ai  S.  P.  by  Holt  Ch!  J» 

2*  The  time  of  receiving  th^fiey  upon  a  goldfmith'6  note  is  imme^  But  note,  If 
diate/y^  Or  elfe  it  will  be  at  the  peril  of  him  who  has  the  note.     Hi  J^ho^TSe* 
nvhp  delivers  over  the  note  nxnll  not  he  charged  if  the  goldfnuth  fcdl^  as  note  is  ddl- 
the  drawer  of  a  bill  of  exchange  would  be  \  but  the  receiver  is  fup^  ^cred,  it- 
pofed  to  giTc  credit  to  the  goldfmith,  and  the  note  is  looked  upon  "^^^i^^i^ 
as  ready  money,  payable  inmiediately ;  and  if  he  does  not  like  i^,  goi^muh  m 
he  ought  to  rentfe  it,  but  having  accepted  itf  it  is  at  his  own  peril,  raionabie 
lA.  Raym*  Rep-  744.   Trim  7  W.  3.  at  GuiUhaU,  Taffeli  v.  ^^"^^ 

I-cwis*  3l,  It  will 

charge  him 
who  gare  the  note.    Ibid,  dm  HiU.  i  Aila.  B.  H.  tt  CuiUKall,  Hopkim  v.  Geaiy. 

3.  There  is  no  tujlomfor  the  proteji  of  inland  Hits  of  exchange,  [  24a  ] 
tior  any  certain  time  amghed  by  the  cuftom  for  the  payment  df 
them,  therefore  the  money  ought  to  be  demanded  in  reafonable  time  afier 
it  is  payable^  and  then  if  it  is  not  paid,  the  drawer  will  be  charged. 
See  the  ftatute  9  W.  3.  cap*  17.  Ld«  Raym«  Rep«  743,  744^ 
Trin.  7  W.  3.  Taflell  v.  Lewis. 

4*  A  billwas  made  payable  to  lirjvtf^^/^/;  Powell  arid  Ne-  cir*"h«w 
til  J.  held,  that  the  day  ought  to  be  included,  fo  that  the  day  at  Guildhall, 
whereon  the  bill  was  fhcwn,  (hall  be  reckoned  one  of  the  ten.  *^»^  the  day 
But  Treby  Ch.  J.  e  contra ;  but  notwithftanding,  becaufc  his  broK  ^  'tak«i*eK! 
thcrs  were  of  a  contrary  opinion,  he  awarded  that  the  writ  fhould  ciuijvci  for 
ftand,  and  that  the  defendant  (hould  anfwer  over.  Ld.  Raym.  ^^«  ^J  "^^ 
Rep.  280.  Mich.  9  W.  3.  BcUafis  v.  Hcfter.  fraa«^i« 

ft  day.    Baniftrd.  H<p*  in  B.  R.  303.  Hill,  a  Ceo.  a.  Coleman  v.  Saytt* 

5.  A  ienumd  of  afervant  of  the  drawer,  who  ufediopay  money  fol* 
him,  is  a  demand ;  per  Holt.  12  Mod.  241.  Mich.  10  W.  3.  in 
cafe  of  the  Governor  and  Company  of  the  Bank  of  England  v. 
Newman. 

6.  An  executor  gave  a  legatee  a  billon  a  goldfmith^  but  the  lega-  *•  ^'  ^'^ 
tee  did  not  demand  the  fame  of  the  goldfmith,  and  the  goldfmith  Kep?!^;* 
breaks.   It  W2s  held  by  Ld.  Keeper,  that  the  lofs  ihall  be  to  the  le*  pi.  324* 
gatce  J  but  if  he  had  demanded  it  in  convenient  time,  and  the  j^'["je'^^** 
goldfmith  had  not  paid  it,  but  had  broke,  it  would  be  no.payment,  cxzMcj  w, 
but  legatee  might  refort  back  to  the  executor  for  his  legacy.     And  Ciowchcr, 
k'Was  faid  in  this  cafe,  that  4  or  5  days  (hould  be  a  convenient  time  caicit  Mt 
fur  this  purpofc.     2  Frcem.  Rep.  247.  ph  314.  HiU.  1700.  Phil-  held  and  ad. 

lips  V.  Phillips.  mItieU,  chat 

if  a  map  re- 
Ccitts  a  goldfoutJi'i  bill  in  payment  for  money,  anJ  he  tliat  rcccirei  the  bill  nevtr  dtmandi  it  m  j  cr.4 

T  a  daji 


S4«  .  ?^tU0oft!Ert|)an0eiBote0yfc» 

iayt  time  It  the  moft,  and  tfterwardt  the  gotdfiiiith  breaks^  that  this  neglect  (hall  occafion  the  loft  (d  fidf 
upon  the  receiver  \  but  if  the  rddjmkb  bredki  m  3  days  tiwuy  the  lofs  ihall  fill  upon  hisi  who  gave  the 
hill  for  payment ;  for  although  taking  a  goldfmith'i  bill  is  payment  prima  facie,  yet  it  U  fubjeft  to 
t!hat  contingea^y>  that  the  bill  may  be  bad  if  It  be  demanded  in  3  days  time,  and  that  the  Ld«  Keeper 
faid  was  the  praotee  in  Guildhall,  when  he  praftlfed  there;  but  in  this  cafe  tbeplaim^was  cjerd 
his  cbcice  at  the  goUJmith'i  pyop^  to  havt  iltbtr  bis  mcnty  or  a  bilif  and  he  cbofo  a  m//,  and  the  next  dar 
tiie  goldfmith  broke,  and  therefore  the  lo£i  fell  not  upon  the  party  who  paid  the  money,  but  upon  the 
plaiati^^  for  it  wai  his  own  fault  that  he  would  not  take  hia  money. 

7.  Time  ofdmand  of  foreign  bills  is  3  days,  and  no  allowance  is 
to  be  made  for  Sundays  and  holidays,  i  Salk.  i  a8.  pk  9.  Fafcb. 
II  W«  3.  at  nifi'prius,  per  Holt  Ch.  J.   Lambert  v«  Pack. 

8.  Three  days  of  grace  are  allowable  by  the  cuftom  of  London^  as 
well  where  bills  are  payable  at  certidn  days  after figbf^  as  where  it 
is  payable  upon  fight  i  per  the  Ch.  J%  at  Guildhall.  Barnard.  Rep. 
in  B.  R.  303.  riilLa  Geo.  a.  Coleman  v.  Sayer. 

9.  A  queftion  was,  whether  3  days  of  grace  in  certain  are  allow- 
able upon  inland  biils  as  well  as  upon  foreign  ones^  or  ^whether  onlj 
a  reafonable  time  ?  The  common  ferjeant,  and  the  foreman  of  the 
jury,  faid,  that  the  conftant  pra&zce  of  the  city  was,  to  allow  them 
in  -one  cafe  as  well  «s  the  othei-  \  .upon  which  die  Ch.  J.  faid,  that 
then  he  would  not  alter  it ;  though  he  obferved,  that  he  r«mein* 
bered  two  cafesj  one  in  Ld.  Ch.  J.  Kelynge's  time,  the  other  in 
Ld.  Holt's,  where  they  were  both  of  the  opinion,  that  in  inland 
bills  only  it  is  a  reafonable  time ;  and  what  that  is  the  jury  ought 

.to  determine.    Barnard.  Rep.  in  B*  R-  303.  Hill.  2  Geo.  a.  Cole* 
man  v..  Sayer* 


[  243  ]     (C)     Payable  to  whom.    In  relpefl:  of  the  Words. 


I.  1 F  by  deed,  bill,  or  other  writing,  money  be  to  be.  paid  to  B*s 
^  ordery  it  is  due  to  B.  himfelf,  and  judgment  accordingly- 


Adjudged 

10  Mod. 

1  Geo.  I.'    a  Show..  8.  Pafch.  30  Car.  2.  B.  R.  Frederick  v.  Cotton. 

B.  R 

V.  Ormfton 

Certh.  403.  2.  Per  cur.  a  bill  of  exchange,  payable  to  a  tpan  and  his  order, 
?-^*  *^-  cr  to  his  order  only y  was  one  and  the  fame.  12  Mod.  125.  Pafch- 
iordingfy.'—  9  W.  3.  Fiflier  V.  Pomfrct. 

S.  P.  by 

HoltCh.  J.  ftttHe  fittings  hi  London,  2  Dec.  1696.  CooA.  401.  Anon.      1      la  Mod.  309.  Mich. 

1 1  W.  3.  S.  P.  per  Holt  Ch.  J.  in  cafe  of  Hart  t.  King.  S.  P.  agreed.  Comyni's  Rep.  76* 
frin.  12  W.  3.  it*  49* 


(D)    Where  there  is  a  Ceftjr  que  Ufc* 

«  Show.  I.  DILL  by  A.  payable  to  B.  t9  the  ufe  of  C^C.  has  Otiif  an 
509.pi.473.  D  equitable  right  to  the  money  after  it  is  paid  to  B*  and  C. 
s^^.  ajjor.  ^^^^Q^  msiiataia  ra  action  againft  A.  for  this  moocyi  and  fo  B. 

may 


ISifli  of  ^rcSange,  JSIotetf,  f  c. '  ^4$ 

inay  ihdorfc  and  aflign  the  bill  to  any  one,  and  fuch  indorfce  may  S^ow.  4. 
bring  aftion  againft  the  drawer.     Carth.  5.  Trin.  3  Jac-  a.  B.  R.  ^'^'  ^*^; 
Evans  v.  Cramlington.  adjudged 

accord  in  jlly^ 
pp:  tat.  cur.i*— -Sklnn.  264.  S.  C*  ci]r?a  adviike  ¥uU.  ■  .  %.  V«a&  S96*  307.  Comlingtoii  ▼• 
iruk$f  S.  C.  in  cam.  fcacc.  and  judgment  in  B»  R*  affirmed. 


•     (E)     Of  Bills  payable  to  Bearer. 

X  A  By  a  note  under  k?X^  promifed  io  pay  to  the  bearer  thereof^ 
**•  upon  the  delivery  of  the  note,  lool.  and  avers,  that  it 
was  delivered  to  A.  by  the  bearer  thereof,  and  that  the  plaintiff 
was  fo.  The  court  Caid,  that  the  perfon  feems  fufliciently  de- 
fcribed  at  the  time  that  it  is  made  a  deed,  which  is  at  its  deli«> 
very ;  and  by  the  delivery  he  expounds  the  petfon  before  meant  \, 
as  when  a  merchant  promifes  to  pay  to  the  be.arer.  of  the  note, 
any  one  that  brings  the  note  (hay  be  paid ;  but  Jones  J.  faid, 
that  it  was  the  cuftom  of  merchants  that  made  that  good.  Ad- 
jornatur.  2  Show.  160, 161.  Pafch.  33  Car.  2*  B.  R«  Shelden 
V.  JHentley, 

2.  Ruled,  that  where  a  bill  is  drawn  payable  to  W.  R,  or 
bearer,  an  ajftgnte  muft  Jtie  in  the  name  of  him  to  whom  it  was  maJf 
payable^  and  not  in  his  own  name ;  for  if  the  bearer  Was  allowed 
to  fue  in  his  own  name,  then  a  ftranger,  who  by  accident  may 
find  the  notCj,  if  Ipft,  might  recover  j  but  if  it  is  made  payable  to 
W.  R.  or  order,  there  an  affignee  may  (ue  in  his  own  name,  be- 
catife  the  order  muft  be  made  by  indorfemcnt,  or  the  like,  to  Ihew 
the  drawer's  confent.  3  Salk.  67.  pi.  x.  Pafch.  9  W.  3.  C.  B. 
Nicholfon  V.  Seldnith.  m  ^  2^  J 

3.  Bellamy  gave  a  bill  of  exchange ^a^j^/f  to  N.  or  bearer;  N,  Comynsa 
went  an4  ne^tiated  with  the  bank  at  the  ufual  rate  of  interelt.    Af-  p^u^^* 
ter  thifi,  thc"Dank  received  ibol*  of  Bellamy,  and  after  that  dc-  w.j.'s!  e. 
manded  the  *  money  due  on  the  bill  of  a  fervant  of  B.  who  did  not  an<i  a  oe«r 
pay  it )  and  after  Bellamy  failed,  and  the  bank  brought  an  af-  ^"**  *'*"'" 
fumpfit  againft  N^  for  the  money,  and  on  general  iflue  a  verdict  the  bank 
for  the  plaintiff^  and  a  n/ew  trial  granted,  th^  verdi£t  being  againft  having  dif. 
law  ;  for  whatfoever  may  be  the  praftice  among  the  bankers,  the  tm'li^li*^ 
law  IS,  that  if  a  bill  or  note  be  payable  to  one  or  bearer,  and  ke  allowance, 
negotiates  the  bill,  and  delivers  it  for  ready  money  paid  to  him,.  '« ^'"a  pw- 
ynthout  any  indorfement  on  the  bill,  this  is  a  plain  buying  of  the  bilU  \^  *j}.  ^ 
as  of  tallies,  bank-bills,  &c.  but  if  it  be  indorfed,  there  is  a  re-  bill ;  befides 
medy  againft  the  indorfor.    But  Holt  laid  the  rule  thus :  if  a  man  t*»«i>'H  wai 
gives  fuch  a  bill  for  money  not  due  before  without  indorfement,  it  is  JJ^th^day 
a  fale  of  the  bill.     1 2  Mod.  24 1 .  Mich,   i o  W.  3.  The  Governor  when  the 
and  Company  of  the  Bank  of  England  v.  Newman.  ^''^  ^^ 

goody  4nd 
B..  frVrtflt,  which  delay  wai  laches  in  the  bank.— *Ld.  Raym.  Rep.  449^  Trio.  1 1  W.  3.  S.  C* 
*  S.  P.  held  accordingly  by  Holt  Ch.  J.  and  that  a  Jiew  trisl  was  ^raoted  j  hut  upon  a  new  trial  the 
^ery  fgvn4.for  the  plaiatiffi« 

T  3  4.  If 


4.  If  z  bill  be  payable  to  A«  or  besu'ety  it  is  6h  Jo  much  mnuf 
paid  to  ivhomfoever  the  bilfif  given^  tha^  let  what  accounts  or  oon- 
ditions  foever  be  between  the  p^rty  who  gives  the  note  and  A.  tQ 
whom  it  18  giv^n,  yet  \%  (hall  never  aficd  the  bearer,  but  he  (hall 
have  his  whole  money.  2  Freem.  Rep^  258,  pU  324,  Trip.  1703, 
i^  cafc  of  Qrawley  v.  Crowthcr. 


(F)     Where  the  Words  arc  Imperfect. 

!•  tF  lowf  to  ^.  B.  20/,  to  be  pai4  in  watches^  the  a6lion  muft 
*-  be  brought  for  the  money,  and  not  for  the  watcheSt     And, 

117.  pi.  {45t  Hill,  26£liz.  Anon. 
Pio«nl.io3.  .  2.  Meniorandum  that  /  have  received  ofl^T.  to  thf  tsfe  of  m^ 
S,  C.  but  puJler  %  5.  th^  fum  ^  A^lt  tQ  be  ptid  of  iifichadmas  foUowing^ 
^flltion  '^^^  ^^^  ^^^  fealcd,  and,  being  general,  charges  the  fervant,  and 
o/YcW —  np  remedy  \ipon  it  againft  the  mafter*  Adjudged,  Yclv*  X37t 
Yehr.  147.    Mich,  6  lac.  B,  R,  .  Talbot  v.  Godboltr    '    ' 

^or4lii|)j  per  t9(.(Hr*  apd  (his  upon  confereace  witli  ill  tKf  j^fticet  in  Fleot-flrcct* 

3.  But  if  ^e  bill  had  recited  the  repayment  to  have  been  to  be 
made  by  his  mafter,  then,  per  omnes,  the  bill  would  only  be  a 
feceipty  and  merely  to  another's  ufe ;  per  tot.  cur.  and  this  upon 
conference  with  all  thff  jufticesin  Fleet-ftreet.  Yelv.  I47t  Mich^ 
6  Jac.  B,  R.  Ts^lbot  v,  Godbolt. 

'4.  I  promife  to  accotini  with  T.  S|  or  his  order,  for  50/.  valuo 
received,  per  me,  &c.  A£kion  lies  on  this  note  for  indorfee  agatnft 
the  drawexy  on  the  3  ^  4  Ar^^  9^  ^  Mod.  362*  Pafch.  1 1  ^^o*  i^ 
Iklorice  v.  Jjee, 

...         (G)    Drawer*     Cha^•geable  in  what  Cafes. 

f  •  I F  the  tndorfement  be  vrnd^  yet  he  that  drew  the  biU  ihall  b^ 
^  liable  to  him  to  whofe  Ufe  if  yr^  &rft  ipade ;    per  cur^ 
z  Keb.  303.   Mich.  19  Car.  2.  B^  R»  ^i  cafe  of  D^ifhwood  v, 
Lee. 

2.  If  the  drawer  mentions  it  for  value  recfiwd^  then  he  is 
chargeable  at  common  law ;  but  if  no  fuch  mention,  then  yo^ 
muft  co[ne  npon  the  cuftom  pf  merchants  only ;  per  Hqlt  CI*.  J: 
ShoWp  5.  Pafch.  I  W,  &  M.  in  cafe  of  Cramlington  v.  Evans. 

3.  BUI  of  exchange  vvas  indor/ed,  yet,  if  it  be  not  paid>  the 
•^  Q  '  **^  ^draiuer  if  liabhy  and  that  though  he  be  a  gentleman,  and  |^o  mcr-y 
Vent.'ioi.    chant.    Cpmb.  152.  Mich.  ;  W,^M?  af  ScrjeantVinn.  Sarfcr 


S.  c— I 


field  V.  Withcrly. 

S.c!  '*"'  4r  f^^f  to  A.  or  bis  order^  40/.  and  place  it  to  my  ac^oufih 
value  received.  The  money  was  not  demanded  tilt  the  aCt 
tion  (whicl^  w^^  ^Q  iadtbif  ajfuwffitj  was  brought  againd^thc 


Avwer,  and  which  was  2  years  after  the  bill  given.  Holt  Ch.  J. 
upon  confiderationy  held  mat  fuch  a  note  fhould  be  deemed  pay- 
ment, and  that  the  plaintiff  was  f atisfied  with  the  merchant  as 
liis  debtor^  if  he  did  not  wtbin  convenient  time  refort  back  to  the 
•drawer ;  and  keeping  the  bill  fo  long  was  an'  evidence  that  he 
thought  the  'merchant  good  at  that  time,  and  that  he  agreed  to 
^ke  him  as  his  debtor.  Show.  155.  Pafcb.  2  W.  &  M.  Darrach 
y.  Savaee. 

5*  It  the  indorfee  of  a  bill  accepts  but  icL  from  the  acceptor y  he 
can  never  after  refort  to  the  drsrwer.  Ld.  Raym.  Rep.  744.  Trin« 
J  W.  }.  Taffel  V.  Lewis. 

6.  A.  gave  to  B.  a  hill  of  exchange  fir  value  received.  jS.  affignt 
at  to  C.  for  an  boneji  debt^  C.  brings  on  indebitatus  ajfumpfit  on  this 
againft  A-  and  had  judgment ;  on  which  A,  brings  his  bill  to  be  rt- 
dieved  in  equity  againft  this  judgment,  becaufe  there  was  really  n9 
value  received  at  the  giving  this  bill ,  and  C  would  have  no  prejudice^ 
m»ho  nnght  Jim  refort  to  B*  upon  his  original  debt.  It  was  an- 
fwered,  that  A.  might  be  relieved  againft  B.  or  any  claiming  as 
fervant  or  hOtot  of  or  to  the  ufe  of  B.  But  the  chancellor  held» 
that  C.  being  an  honeft  creditor,  and  coming  by  this  bill  fairly, 
for  the  fatisfa£lion  of  a  juft  debt,  he  would  not  relieve  againil: 
liim,  becaufe  it  would  tend  to  deftroy  .trade,  which  is  carried  on. 
^very  where  by  bills  of  exchange,  and  he  would  not  lefTen  aa 
honeft  creditor's  fecurity.  Comyns's  Rep.  43.  pL  28.  Mich,. 
*9  W.  3.  Anon. 

7*  If  the  t^rtff^  to  whofe  hands  a  bill  of  exchange  comes,  ne^ 
gJefls  to  receive  the  money  from  the  acceptor^  there  he  (hall  not  re«- 
-fort  to  the  firft  drawer,  becaufe  he  hath  relied  on  the  acceptor, 
the  firft  drawer  being  only  chargeable  by  cuflom  or  contraB  in  law^, 
12  Mod.  203.  TriiL  la  W.  &  M.  at  GuildhaJJ.  Clerk  v. 
MundalL 

8*  A.  drew  a  bill  on  &.  payable  to  C  in  3  days^  JL  brole.  CL 
iept  the  bill  ^%earsy  and  then  brought  ajfumpfit  againft  A.  Trcby 
-Ch.  J.  held,  that  when  one  draws  a  btU  ofexcliange,  he  fubjedls 
Umfelf  to  the  payment,  if  the  drawee  refufes  either  to  accept  or 
pay  ;  but  then  it  the  bill  is  not  paid  ijs  convenient  time,  the  per- 
fon  to  whom  it  is  payable  (hall  give  the  drawer  nptice  thereof;  for 
^herwife  the  law  will  imply  that  the  bill  was  paid,  becaufe  there 
IS  a  truft  l>etween  the  panties,  and  k  may  be  injurious  to  com- 
merce if  a  bill  may  rife  up  to  charge  the  drawer  at  any  diftance  of 
time,  when  in  the  mean  time  all  aocomptsfiiay  have  been  adjufted 
between  <the|n.  i  SalL  127*  pi.  7.  Mich*  10  W.  3.  at  Guild- 
lulL    Allen  v.  Dockwray. 

9.  In  foreign  bifls  of  exchange  the  proteft  snakes  the  drawer  liable^    [  24$  ] 
and  notice  (houki  he  given  of  the  proteft  to  the  drawer  mxMvenjfnt 

time.     1 2  Mod.  gop.  Mich.  3  W,  3.  Hart  v.  King- 

10.  It  was  agreed,  that  an  acceptance  ex  negotiation  in  England^ 
after  a  bill  hucmes payable y  fhall  bind  the  acceptor  or  indorfor,  tliough 
«ot  perhaps  the  original  drawer.  I2  Mpd.  4xa  Txin*  12  W.  3, 
in  cafc  of  iMitford  v^  Walcot. 

T4  -  31.  A. 


24^  'B&Ui  of  (ZBrcbange,  J0ote0,  $c. 

IT.  A.  draws  a  billoi  exchange  inpayment^  and  the  patrty  <}«es 
110/  r^//  for  the  money  from  the  drawee  in  convenient  time^  and  he 
fails ^  he  (hall  then  come  upon  the  drawer.     ^2  Mod.  509^  Pafch. 
13  W.  3.  coram  Hok  Ch.  J.  at^Guildhall.  Anon. 

1 2.  The  defendant  being  a  captain  of  a  {hip,  took  feveral  goods 
for  the  ufe  of  the  (hip  from  the  plaintiff,  who  fent  his  fervant 
with  a  bill  to  him  for  the  money.  The  defendant  orders  the  fer- 
vant to  write  him  a  receipt  for  the  money,  which  he  did,  and 
thereupon  he  gives  him  a  note  upon  a  '^dperfon^  payable  in  i-months. 
The  mafter  fent  fevcral  times  to  the  3d  perfon  to  prefent  him  the 
note,  but  could  not  get  fight  of  him  within  the  fime  at  which  thf 
money  was  payable.  The  party  hreaks,  and  now  this  action  is  brought 
for  the  money  againft  the  captain.  AH  this  appearing  on  evi- 
dence, and  that  the  captain  went  to  fea  next  day  sifter  he  gave  the 
note,  Trevor  Ch.  J.  direfted  for  the  plaintiiE.  6  Mod.  147.  Pafch. 
3  Ann.  'B.  R.  Popley  v.  Aflilcy. 

13.  And  per  ipfum,  i£  a  man  gives  a  note  upon  a  '^d perfon  in 
payment y  and  the  other  takes  it  ahfolutely  as  payment ^  yet  if  the  other 
knew  the  '^d  perfon  breaking,  or  to  be  in  a  faihng  condition^  andidie 
receiver  of  the  note  ufes  all  reafonable  diligence  4o  get  payment, 
but  cannot,  that  is  a  frauds  and  therefore  no  payment,  and  here 
was  no  laches  in  the  plaintiff;  for  the  party  failed  before  the  mo- 
ney was  payable,  and  the  captain  was  gone  to  fea,  fo  he  could  not 
come  back  to  him  to  give  him  notice.  6  Mod.  147.  Pafch.  3  Ann^ 
B.  R.  Popley  v.  Afhley. 

'    14.  But  if  a  man  takes  a  note,  and  after  it  is  payable  mates  no 

demandy  and  that  he  might  be  paid  if  he  had  been  diligent  enough, 

there  if  the  party,  on  whom  the  note  is,  fails,  it  is  at  his  peril 

•         that  took  the  note.  6  Mod.  1 47, 148.  Pafch.  3  Ann.  B.  R.  Pop- 

/     ley  V.  Afhley. 

15.  If  a  bill  of  exchange  be  not  paid  by  the  indorfor,  the  drawee 
muft  give  notice  of  nonpayment  to  the  drawer  before  he  brings  an 
a£tion  againft  him.  8  Mod.  43.  Pafch.  7  Geo.  i.  Lawrence  v* 
Jacobt 


(H)     Indorfor.     In  what  Cafes  liable.     What  In- 

dorfee  muft  do  and  prove* 

I.  A  Drew  a  bill  of  exchange  upon  B.  payable  to  p.  Th^n^. 
^^ '  accepts  the  bill.  C,  indorfis  it  tfi  D.  Now  by  thjs  in- 
dorfement  by  C.  to  D.  B»  is  difchargedof  ^ny  payment  as  to  C. .  and 
if  D*  indorfes  it  over  to  JS.  then  A  is  dijcharged  of  any  paygnent  to 
D^  But  if  D.  pays  the  motiey  to  E.  then  D.  by  this  payment  be^ 
comes  again  intitled  to  receive  the  mo^ey  of  B.  and  at  fuch  time  no 
other,  whether  £.  oj:  C.  is  int^led  to  bring  any  adion  againft  B. 
but  D.  only.  So  if  C.  pays  the*moneyto  D.  thenB.  is  difcharged 
as  to  D.  but  C.  becomes  newly  intitled,  and  B«  is  again  liable  as 
to  him,  but  difcharged  againft  D.  and  £•  See  Lijitw*  885.  b. 
888.  b*  I  Jac.  2.  in  cam.  fcacc.  Death  v.  Serwonters. 

2*  Recovery 
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^,  Recovery  by  indorfee  againjl  the  drawer^  without  fdtisfaBtony  3  Mod.  S6« 
was  adjudged  in  B.  R.  to  be  a  bar  to  an  aftioif  brought  by  him  :Jjg^*^ 
againft  a  mean  indorfor\  but  this  judgment  was  afterwards  reverfed  b.  R.  by  3^ 
in  the  exchequer-chamber.     Cumb,  4.  Mich,  i  Jac.  2-  and  ibid,  i^ft'ccs  10 
32.  Mich.  2  Jac.  2.  Claxton.  v.  Swift.  buuhcCh. 

T»  e  contra.  1  Show.  441.  pL  404.  S.  C.  adjornatur.— — —  Ibid.  494.  pK  462.  S.  C.  zjL-^ 

jodgod  by  3  judges  for  the  defendant,  but  reverfed  afterwards  in  Cam.  Scacc.  Skin.  255.  pi.  3. 

Mich.  %  Jac.  2.  B.  R.  the  S.  C.  and  the  plea  ruled  good  by  3  jufttces. ->^— But  Lutw.  S78.  8S2* 
b.  S.  C.  fays  the  judgment  was  now  reverfed, tbecaufe  there  was  not  anv  fatisfa^ion;  for  the  court 
were  of  opinion,  that  this  cafe  diflFers  from  the  cafe  of  2  trefpaflbrs,  and  it  rather  to  be  refembled  to  % 
debtors  by  a  joint  and  fevcral  obligation,  becaofe  by  the  coftom  the  fit  ft  drawer  of  the  bill,  and  every 
indorfor  thereof,  is  liable  to  the  payment  of  a  fam  certain  to  the  laft  indorfor,  though  the  aftlon  bo  to 
tecoTcr  by  way  of  damages. 

*  3.  Ruled  that  where  a  bill  is  drawn  payable  to  W.  R,  or  order.  Skin.  343. 
and  he  Indorfes  it  to  -B.  who  indorfes  it  to  C.  and  he  indorfes  it  to  D.  fe^Vto'bc*^ 
the  lad  indorfee  may  bring  an  a£lion  againil  any  of  the  indorfors^  s.  c.  ^ 
becaufe  every  indorfement  is  a  new  bill,  and  implies  a  warranty  S- P.  ac- 
j)y  the  indorfor  that  the  money  fliall  be  pad.     3  Salk.  68.  pi.  3.  ^  '°*  ^* 
5  W.  3.  B.  R.  Williams  v.  Field. 

4.  M.  a  goldfmith  drew  2  bills  oh  J.  S.  payable  to  L.  the  de-  s^n.  ^,0^ 
fendant,  who  on  the  19th  of  Oftober  indar/ed  them  to  H.  the  plains  pi.  6.  Hill. 
Uff.     J.  8.  accepted  the  bills^  and  paid  by  the  ord?r,  and  on  ac-  ^'  *  ^* 
count  of  L.  8oo/.  in , moneys  and  gave  another  bill  for  the  rejiduei  s.  C.   Hole 
Afterwards,  the  fame  day^  H,  the  plaintiffs  being  alfo  a  goldfmith^  Ch.  J.  faid, 
received  money  of  M*  upon  other  bills ^  atul  might  have  received  the        ^  ^  ^ 
money  ott  this  'bill,  but  did  not»  for  H.  did  not  demand  it,  and  the  whatihaU 
night  following  M.  broke.     The  queftion  was,  whether  L.  the  de-  bei  conve- 
fendant,  who  was  the  indorfor,  is  liable .?    Holt  Ch.  J.  hcld^that  ^'S^l 
by  the  acceptance  of  this  bill  by  the  plaintiff,  the  indorfor  was  not  the  money 
ilifchareed;  for, while  the  bill  is  in  agitation,  every  indorfor  is  **".*8°*'*:. 
as  much  liable  as  the  firft  drawer,  apd  cannot  be  difcharged  by  ^^\^^^}^ 
Hie  acceptance  of  the  bill,  without  adually  paying  of  the  mo*  ferred  that 
ney  ;  but  by  cuftom  the  indorfor  is  only  liable  in  default  of  the  tothe  judg- 
firft  drawer,  but  if  there  is  any  negleB  in  the  indorfee  to  receive  it  ^^  ^j|^* 
in  convenient  timCf  and  if  within  that  time  the  drawer,  becomes  in-  were  mer. 
^Ivent,  ihcp  ihc.ijidorfor  is  difohargcd.    i  Salk.  132.  pi.  19.  Hill  <:Jj*nts;  bot 
V*  Lewis.  fbrri^wu 

three  days  were  allowed. 

5.  Though  a  bill  be  without  the  luordf  for  to  his  order),  yet  the  Though  a 
indorfement  of  fuch  bill  is  goo4j  or  of  the  fame  effeft  between  J  %^$*cr 
the  indorfor  and  indorfee,  to  pjake  the  indorfor  chargeable  to  Searer,  be 
the  indorfee;  per  Holt  Ch.  J.     i  Salk.   133.  in  cafe  of  HiU  v.  ftotinderfe- 

*        .  '   ♦  •*  .•'•?.•  able,  yet  if 

Lewis.  U  be  ii- 

dorfed,  the  indorfor  Aall  be  charged ;  for  every  indorfement  is  as  a  new,  bill }  per  Holt  Ch.  J.  Skinn* 
411.  pi.  6.  HiU.  5  Vr.  ft  M.  in  B.  R.  theS.  C. 

6*   Blant  indorfement  does  not  adually  tranter  the  property  '«  Mod. 

without  fome  further  a£b ;  per  Holt  Ch.  J.     i  Salk.  1 20.  pi.  4.  IJn  wk^i'i 

Pafch.  10W.3.  B.R.  Clarkv.Pigot.  *^        !l?Sik. 

130.  pi.  15* 

Paf€b«  %  Ana.  B«  R»  Lvcat  v.  Haines,  S.  P* 


7*  Indorfee 
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Jecaufe  hf  J,  Jhdffffif  of  fart  erf*  tbt  6stn  in  a  bill  of  exchange  canndt  braig 
^^fmL  ^^^^»  without  flitwing  the  other  part  to  be  fatisfiol.  i  Sallu  65* 
ant  would     pi.  2*  Miclu  lo  W.  3.  B.  R.  Uawkiiis  v«  Cardee. 

ht  {ohjdBt  v» 

M  manjr  «dioDi  u  tbc  perfim^  to  whom  the*  note  was  giTen»  ihouM  think  fit,  ind  that  upon  fihgle  cobw 

tnO.     Cartfa.  466.  S%  C. 12  Mod.  213.   Hawkias  v,  GardMer^  S*  €•  4b  S>  P>         ■     Ld, 

Kxym.  Rep.  360*  S»  €•  a^adged  per  tot.  cur. 

Cm?  J 

**  **?fl_.  8.  If  a  likza  iniorfei  hiimmfnetm  the  baci^^f  a  bfll  hkntk^  he  puts 
2^,^  it  in  the  power  of  the  isidorree  to  make  what  ufe  of  it  he  will> 
O^bn^  and  he  may  ufe  it  xs^  an  acquittance  to  difcharge  the  bill,  or  as  an 
^ll^''  c *p  ^iO^gnment  to  chaige  the  indorfor.  i  Salk.  1 27.  pi.  9.  Fafch.  1 1  W. 
and  feemito  3*  ^^  nifi- 'priu%  per  Hok  Ch.  J«  Lambert  v.  Pack. 

be  S.  C.  ■  Ldi  Raym.  Rep»443.  Pafch.  yi  W.  3..  Sw  C.  &  S.  P.  accoKdingl]^^ 

a2S!**'  ^  ^  ^^*  ^  ^*  /irrr^^J'^rf  a  iifcount^  this  is  the  differencei 
iboufhuMa  if  it  he  a  bill  payable  /o  -rf.  or  hearer^  it  is  an  abfolute  purchafe  ; 
dHcounty.  but  if  to  A.  *  or  order^  sad  it  is  indorfed  blanh^  and  filled  up  with 
T*?.^j^  an  afiignment,  the  indorfor  muft  warrant  it  as  much  as  if  there 
toanaftion,  had  been  no  difcount.  i  Salk.  127.  Pafclu  11  W.3.  per  Hok 
Ikcauic  it  u  Ch.  J.  Lambert  v.  Pack. 

WNuwffif  of  the  hill,  and  make*  a  new  oontra^in  caArthr  perfeiH  oawbom  it  was  dnwn,  does  not 
ppy*  I  a  Mod.  244.  Lamherc.  v.  Qakei.  ■  ■*■  '  Ldi  Raym.  Rep.  443,  444.  S.  C.  U  S.  P.  accord- 
lasji  bx  Uoltth.  j. 

10.  It  was  agreed,  that  an  acceptance  or  negotiation  in  England 
afieva  hill  becomcj  payable^  (liail  bind  the  acceptor  or  indorfor,  though 
aot.gerhaps  ifae  original  drawer ;  and  for  this  was  quoted  Figot 
aod  Jackfon's  cafe  in  B*  R..  Hill.  9  W.  3.  ix  Mod«.  41  o»  Trin« 
1^  W»  3.  in  cafe  of  Mitford  v-  Walcqt. 
Tid%>  trfiy.       J  n  t£  a  man  writes  on  the  back  of  a  bill  of  exchange,  tbhts  t^ 

CtS^^P*^  ^f'^  *^  7'  ^'  ^^'  '^'  contents  of  this  bill  is  to  be  paid  to  }•  & 
does  not  ap.  ^^d  fcts  his  hand  to  it,  it  >^tli  be  a  good  indorfetnetit ;  per  Hok 
,ear Ch.  J.     7  .Moi  87.  Mich^  I  Ann^  B.  R.  in  cafe  of  Eaft  v»  Ef- 

Si.  P..  do9  not  appear.  ' 

1.2..  A.  draws  a  bill  upon  B^  who  had  tffeEts  enough  in  his  Banir 
to  anfnoer  the  billy  which  feme  time  after  //  frotefiedy  whereupott 
the  hilfis  mdorjid  to  A^  the  drawer ^  who  brings  an  ailion  as  indarfee  / 
per  Parker  Ciu  J,  at  nifi  prius,  there  being  efiefls,  the  acceptance 
was  not  upcn^  thf  honour  nf  the  drawer ^  and  fo  the  aci:ion  is  well 
brought ",  Tor  whcif  a  mcrch;mt  drawls  a  bill  on  his  corrcfpondent> 
who  accepts  k,  this  is  payment  v  for  it  makes  him  debtor  to  an- 
other pcrfcm,  who  may  bring  his  aftion  ;  fo  this  is.  a  payment,  ag 
may  be  fet  off  upon  a  former  account,  and  pleaded  in  bar  of  fuch 
aftion  :  but  if  there  were  no  effeHsy  the  action  would  not  lie,  for 
it  would  hiTte  been  an  acceptance  upon  honour  only,  and  the  mo- 
ney \70Uid  be  recovejred  only  to  be  recavcrcd  again^  to  Mod.  36* 
Trin.  io  Ann.  B.  R.  Louviere  v.  Laubtay. 

13.  If  a  T\ox.t\kC  payable  to  a  feme  folcy  cr  order ^  and  Jbe  after* 
wtirds  nian:ic<>^  her  huiband  is  the  proper  perfon  to  indorfe  this 
Aotr^  per  Paxkqr  CluJ^    10  Mcd^  246*  Trin*  13  h\\\\*  B.  R. 

14.  A. 
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r4.  A.  gave  si  promiflbry  note,  payable  to  B.  or  order.  B.  ajfigns  T***  ^«cf- 
U  to  C.  and  C  affigns  it  to  D.  without  favtng  to  him,  or  order.  ^h^tjJI^* 
Refolved  per  tot.  cur^^  that  this  is  good  i  for  if  the  original  bill  fuch  in. 
was  affignable,  (as  it  will  be  if  payable  to  one,  or  his  order,)  then  dorfement 
to  whomfoever  it  is  afligned,  be  has  all  tlie  intcreft  in  the  bill,  J-^^  amount 
^nd  may  aflign  it  as  he  pleafes  :  for  the  aflignmeut  to  C.  is  an  ab-  to  a  new  bill 
folute  affignment  to  him,  which  comprehends  his  affigns,  and  «o  charge 
therefore  nothing  is  done  when  the  bill  is  afligned  but  indorfing  DuWutur** 
the  name  of  the  indorfor,  upon  which  the  indcrfee  may  write  adjornatur. 
what  he  will,  and  at  a  trial  when  the  bill  is  given  in  evidence,  the  ^."Jj**  '7^« 
party  may  fill  up  the  blanks  as  he  pleafes.     Comyns's  Rep.  311.  sciA,m   * 
pi.  i6o.  Mich.  5  Geo.  i.  CB.  Moor  v.  Manning.  B.  r. 

nee  v.  Keekwith* 

15.  A  goId/miih*s  note  was  given  in  part  of  payment  of  money  on    f  249  3 
a  Saturday,  but  was  not  offered  to  the  drawer  till  Monday  morning 

after,  when  the  indorfee  fent  the  note  by  his  fervant  to  the  drawer^ 
Hvithout  any  order  to  Jlay,  hut  only  to  demand  the  money  :  and  the  fer- 
vant accordingly  offered  the  note  to  the  cajbier  of  the  drawer,  who 
cancelled  it,  and  deftred  the  fervant  to  call  again  in  half  an  hour,  for 
that  the  drawer  was  igone  to  the  bank  to  receive  money.  The 
fervant  went  away,  and  returned  within  the  time,  and  afterwards 
Called  twice  more,  and  then  went  to  his  mailer,  and  told  htm  the 
goldfmith  could  not  pay  it;  whereupon  the  mafler  went  himfelf^ 
and  finding  the  note  cancelled,  fo  that  he  had  no  remedy,  he  pro* 
cured  a  new  note  of  the  fame  date  with  the  original  note,  and  for  the 
fame  fum.  This  is  no  new  credit  given  to  the  drawer,  but  that 
the  indorfor  is  f^ill  liabl^f  ip  Mod,  6or  Mich.  10  Geo.  i.  Mead 
V.  Cafwell. 

16.  9  isf  10  If^.  3.  cap.  17,  puts  inland  bills  of  exchange  upon 
the'  fame  footing  with  foreign  bills,  where  the  money  is  recover- 
able by  the  (uflom  among  merchants  upon  ftgning  fuch  bills,  and  the 
ftatute  3  to*  4  Anna,  cap.  9,  puts  promijfory  notes  on  the  fame  foot^ 
ing  with  inland  bills,  and  ena£ls,  fhat  the  affignee  or  indorfn  may 
ptaintain  an  aHion  againfl  the  drawer  or  indorjhr,  and  recover  da-' 
mages,  bfc.  and  therefore  it  was  infiflied,  that  an  aftion  of  debt 
will  not  lie,  becaufe  damages  are  never  recovered  in  debt ;  but 
per  cur.  if  plaintiff  had  declared  on  an  indebitatus  ajfumpft,  he 
might  have  recovered  ih  damages.  8  Mod^373.  Trin,  1 1  Geo.  i, 
Welfli  V.  Creajrh. 

17.  A£lion  was  brought  againfl  the  indorfor  of  a  promijfory  note^ 
;ind  the  plaintiff  had  judgment^  8  Mod.  ^07,  Miwh. .  1 1  Geo.  i, 
Elliot  V.  Cowper. 

(I)     Acceptance.    What  is  a  good  Acceptancet 

I.  iF  a  bill  of  exchange  be  tendered,  and  the  party  fubfcribes 

accepted,  or,  accepted  by  me  A.  B.  or,  being  in  the  exchange, 

fey^l  l^^f^pt  the  bill*  and  will  pay  it  according  to  the  contents,  this 

?mowit34 
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amounts,  without  all  controvcrfy,  to  an  acceptance.     Moltoy^ 
lib.  2,  cap.  TO.  f,  i6. 

2.  A  fmall  matter  amounts  to  an  acceptance,  fo  that  thbre  be 
a  right  underftanding  betwceu  both  parties;  as,  leave. ycur  bilt 
with  me  J  and  I  will  accept  it 'j  or,  caH  for  it  to-morrow^  t^ndit  Jball 
he  accepted^  that  docs  oblige  as  efFeftually  by  cuftom  of  mer-. 
chants,  and  according  to  la^r,  as  if  the  party  had  adiually  (ub^ 
fcribed  or  fignqd  it  (whfch  is  ufually  done).  MoUoy,  lib.  a.  cap. 
lo,  f.  20. 

3.  But  if  a  man  fliall  fay,  leave  yot4r  bill  luith  me,  I  vfilf  l6ok  over 
my  accounts  and  books  between  the  drawer  andme^  and  call  to-morrovr^ 
and  accqfdingly  the  bill  Jhall  be  accepted^  this  fliall  not  amount  to  a 
compleat  acceptance ;  for  this  mention  of  his  books  and  accounts, 
was  really  intended  to  fee  if  there  were  efFe£^s  in  his  hands  to  an* 
fwer,  without  which,  pe^haps^  he  would  npt  accept  x:if  the  fasqe; 
and  fo  it  was  ruled  by  Ld.  Ch.  J.  Hale  at  Guildhall,  MoDoy,  lib.. 
%.  cap.  10.  f.  2o. 

•  1  Show.        4,  Where  a  bill  of  ex;chinge  is  payable  ♦  to  A*s  order^  that  is 

Pafch.  ^'30  *^  himfelf  if  he  makes  no  order,  and  if  the  party  underwrites  the 

•  Car.  1.  bill,  viz.  prcfented  fuch  a  day,  or  only  the  day  of  the  months  it  is 

B.  R.  Ffc-  fu^ji^  an  acknowledgment  of  the  bill  as  amounts  to  aji  acceptance  g 

Cottoh,s.P.  P^^  Holt  Ch.  J.  and  this  by  the  jurors  was  declared  to  be  common 

refeived.  praftice.     Cumb.  401.  per  HoltCh.  J.  at  the  fittings  in  London,^ 

[  250  ]  2  Dec*  1696.  Anon. 

rI  .^?^°V        S'  ^^^^^^"^^  of  bill  upon  two.  by  one  partner ^  binds  both  if  it 

S.*c.  &^*  concprns  the  joint  trade ;.  but  otherwife  if  it  concerns  the  ac- 

S.  P.  ad-  ceptor  only  in  a  diftinft  intereft  and  refpefl.     i/Salk.  126.  pi.  3^ 

SS»f  HiU.  8  W.  3.  B.  R.  Pinkney  v.  Hall, 

for  the pLaiAtiff. S.  P.  by  HoltCh.  J.  la  Mod.  345.  Mich*  11  W.  3.  Aijoa. 

6.  Bill  drawn  by  A.  on  B.  and  B.  accepts  ft  by  indorfemintj, 

thus,  (I  do  accept  this  bill,  to  he  paid  half  in  money y  and  half  in 

hills).     It  was  alleged,  that  B.'s  writing  on  the  bill  was  fufficieiit. 

to  chatjge  him  with,  the  whole  fum  ;  but  it  was  proved  by  divers. 

mercliants,  that  the  cuilom  among  them  was  quite  otherwifcj^ 

and  that  there  might  be  a  qualification  of  an  acceptance  \  for  he 

that  may  refufe  the  bill  totally,  may  refufe  it  in  part ;  but-  he  tot 

whom  the  bill  is  due,  may  refufe  fuch  acceptance,  and  proteft  it^ 

fo  as  to  charge  the«£rft  drawer,  and  though  there  be  an  accept^ 

anoe,  yet  after  that  h#has  the  fame  liberty  of  charging  the  iiri}^ 

drawer  as  before  he  Had.     Cumb.  452.  Trin.  9  W.  3.  B.  R. 

•    Petit  V.  Benfon. 

'*  M^-.  7.  Acceptance  after  the  time  of  payment  elapfedy  and  a  promife  thci| 

i2°w.  V  *   *^  P^y  ^^  money  fecundum  tenorem  billae  prsed*  is  good,  and 

s.  c.  ad-     amounts  to  a  promife  to  pay  the  money  generally,     z  Salk..  {.29* 

judged  for     p2^  ij,  12W.  3.  B.R.  ajitford  V.  Wallicot. 

'■■  Ld.  Raym.  Kep.  574.  S.  C  adjudged.-  It  anioonti  to  a  promire  to  pay  the  money  ^nr* 

Jrntlyp     12  Mod.  212.  Mich.  10  W.  3.  Jackfon  ▼.  Pigot.  Carth.  459.  S.  C.  and  as  for  the 

words,  fecundum  tenorem  &  effeAum  blllaft,  the  effed  of  the  bill  is  the  payment  of  the  monty,  an4 
rot  (he  day  of  payment;  or,  at  the  moft,  it  11  onlv  furplufage  in  the  declaration  j  and  judgment  for 
the  plaintiff.  L4«  Raym.  Rep.  365*  S.  C  adjudged  for  the  plalociff*. 

8.  If 


8.  If  bill  f»e  drawn  on  one  at  Amfterdami  an(i  he  does  not  care 
to  accept  ity  but  gets  one  here  to  do  itf  the  party  need  not  acquiefce ; 
but  if  he  does,  the  party  here  is  bound  ;  per  cur.  12  Mod.  411. 
Trin,  la  W,  3.  in  cafe  of  Mitford  v.  Walc&t. 

^  A  bin  of  exchange  was  dire^ed  to  A.  or  in  his  abfence  to 
B.  and  begun  thus,  viz.  Gentlemen,  pray  pay.  The  bill  was  ten- 
dered to  A.  who  promifed  to  pay  it  as  foon  as  he  fhould  fell  fuch 
gpods.  In  a£^ion  for  non-payment,  it  was  objefled  that  this  was 
a  conditional  acceptance ;  but  here  the  aSIton  being  by  an  executor^  and 
lipon  debt  laid  to  be  due  to  teftator,  Holt  Ch.  J.  held  it  neceflarv 
to  pYove  that  the  acceptance  was  in  the  te/lator*s  life-time.  1 2  Mod. 
447.  Pafch.  13  W.  3.  Anon. 

I  o.  Bill  of  exchange  may  be  accepted  by  parol ^  but  not  transferred  i  Salk.  i  jo* 
otherwife  than  by  writing  on  the  back,  and  that  transfers  the  pro-  P*«  »4-  s.c* 
perty  by  the  cuftom  of  merchants.     7  Mod.  87.  Mich,  i  Ann.  *entioncd 

B.  R.  Eaft  y.  Eflington.  aad  feemt' 

admicted.  -« 
3  Salk.  400.  S.C.  but  S.  P.  does  00c  appear.  — $•  P«  bj  Hok  Ch.  J.  u  to  the  acccptaace. 
12  Mod.  345.  Mich.  IX  W.  3.  Anon. 

1 1.  A  foreign  bill  was  drawli  on  the  defendant,  and  being  re- 
turned for  want  of  acceptance,  the  defendant  faid,  that  if  the  biB 
came  back  again  he  would  pay  it ;  this  was  ruled  a  good  acceptance. 
3  New  Abr.  610.  cites  Mich.  6  Geo.  i.  B.  R.  Car  v.  Cole- 
man. 

12.  The  drawee  wrote  a  letter  to  him  in  whofe  favour  the  biH 
was  drawn,  that  if  he  would  lit  him  write  to  Ireland  firfl  he  would 
fay  him ;  and  this  was  held  a  good  acceptance.  3  New  Abr.  610. 
cites  Mich.  12  Geo.  i.  coram  Raym.  Ch.  J.  at  nifi  prius.  Wil- 
Jcinfoxl  V.  Lutwich. 


(K)     Acceptor.     Liable  in  what  Cafes.  C  ac  1 1 

T.    A  CCEPTOR  of  a  bill  drawn  for  a  fum  won  at  gaming  more  5  Mod.  175. 

**^  than  the  ftatute  allows,   may  plead  the  ftatute  againft  ? j^*/" 
gamixlg  againft  the  perfon  himfelf,  but  not  perhaps  againll  any  in-  tbedSeaS- 

dorfee  for  value  received.     Carth.  356.   Trin.   7  W.  3.  B.  R.  tnt 

Huffcy  V.  Jacob.  'i^'^^s^^ 

held  accordingly.  \%  Mod.  96.  B.C.  adjndged  accordliiglj. 

2k  It  was  agreed,  that  an  acceptance  or  negotiation  in  England 
ifier  hill  becomes  payable^  fhall  bind  the  acceptor  or  indorfor,  though 
not  perhaps  the  original  drawer.  And  for  this  was  quoted  Pigot 
and  Jackfon's  cafe  in  B.  R.  Hill.  9  W.  3.  though  it  were  an  ac- 
ceptance to  pay  juxta  tenorem  bill'  pr%d'  as  here  \  Arg.  12  Mod« 
410-  Trim  12  W.  3-  Mitford  v.  Walcot. 


25t  %iUfi  of  OEjrcl^ange,  mUff,  ^c» 


4 

(L)     Where  the  Acceptance  is  for  the  Honour  of 

the  Drawer  or  Indorfor. 

1.  tN  cafe  upon  a  bill  of  exchange^  the  fhmtiff  fit  firti  a  euf^ 

*  torn  inter  mercatores  iff  alias  perToruuy  that  if  a  bill  is  indorfed 

and  accepted  by  a  perfon  upon  whom  it  is  drawn,  if  any  other 

merchant  will  pay  the  money  to  the  indorfee,  for  the  honour  of 

the  indorfor,  tnen  the  firft  drawer  is  chargeable  to  him  \  that  Y* 

the  defendant  drew  a  bill  upon  J.  S.  for  lool.  payable  to  J.  D« 

that  J.  S.  accepted  the  faid  bill,  and  J.  D.  indoried  it  to  M.  L. 

and  diat  R.  the  plaintiff  paid  the  money  to  the  faid  M.  L.  for  the 

honour  of  the  faid  J.  D.  the  indorfor,  and  that  thereupon  F.  the 

drawer  became  liable  to  him,  but  had  not  paid  the  money,  ad 

damnum,  &c*    The  plaintiff  had  judgment  by  nil  dicit,  &c.  blit 

it  was  reverfed  upon  a  writ  of  error  in  the  exchequer  cham-« 

ber,  becaufe  the  eiijlvm  was  laid  too  general :  for  it  extended  not 

only  to  merchants,  but  to  all  other  perfons  whatfoever.    Lutw« 

Spi.  a.  892.  b.  Mich.  2  Jac.  2.  in  Cam.  Scacc.  Fairly  v.  Roch. 

latw.  896.        2*  R.  drew  a  bill  of  exchange  on  S.  payable  to  B.     S»  refufid  to 

••  899»  ••    accept  itf  whereupon  B,  protefied  it,     L,  for  the  honour  of  R.  gave 

BruMtti*»  in  ^  ^^^  ^^  P^J  ^^  money  at  the  day^  if  not  paid  by  R.    Afterwarids  B^ 

theevche«     indorfed  jL**s  note  to  C.  for  value  received;  C.  in  like  manner  indorfed 

^t^c'   '^  '^  ^'  ^"^ ^^  ^^  ^'  ^"^  *'  '^  ^'  ^^ fi^  ''^^^  received.     At  the 
and  lAcr  '     ^7  ^^  ^  return  S.  ^ill  refufid  to  accept  the  bills^  whereupon  X.V 
levcral  ir-     Ull  wds  prote/led.     Then  M>  bf  N»  hearing  of  theprotefl  of  L.s  bill^ 
^r^\      PV  ^^  ^^"^  f^  *^  iiwwwr  of  B.     But  in  afHon  by  M.  &  N.  againft 
Vat  affirm-    -^-  ^^  declaration  does  not  fay  that  they  paid  it  to  F.  nor  to  whom  they 
cd,  PoUex-    paid  itf  but  only  generally  that  they  paid  it.     This  matter  was  zU 
]fcf5iSl/'    figned  fpr  error,  and  that  for  what  appears  it  might  be  padd  not  to 
F.  the  laft  indorfee,  to  whom  alone  it  was  due,  but  to  another^ 
and  if  fo,  the  defendant  remains  ftill  liable  as  to  lum.    But  per 
cur.  after  verdidl,  it  {hall  be  intended  that  the  payment  was  to  the 
rieht  perfon,  efpecially  it  being  laid  to  be  ex  parte  of  the  plaintiff^ 
which  could  not  be  if  it  had  been  paid  to  a  ilranger ;  and  fo  judg- 
ment in  B»  R.  was  affirmed  in  Cam.  Scacc*    Carth.  129*  Pafch» 
2  W.  &  M.  Brunetti  v.  Lewen. 
£25x3        3'  ^f  '^^  draws  a  bill  on  B.  who  will  not  accept  it^  and  C.  offers 
to  accept  it  for  the  honour  of  the  drawer,  the  drawee  need  iK)t  ac- 
quiefce,  but  may  proteft  \  but  if  he  does  acquiefcey  C.  is  bound  | 
per  cur.     12  Mod.  410.  Trin«  X2W«3.  Mitford  v.  Walcot. 

(M)     Time  of  Demand  and  Protefting, 

X.   \     Drat^s  a  bill  upon  B.  to  the  ufe  of  C.     Upon  non-pay- 

^^     ment  C-  protejh  the  bill.     He  cannot  fue  A.  unlefs  he 

gives  him  notice  that  the  bill  i&  protcfted,  for  A.  may  have  the 

effeas 


"BllUi  of  (ZErc^n^e,  ISotest,  $r.  tja 

^£ls  of  B#  in  his  hands,  by  which  he  may  fatisfy  himfelf.  Vent. 
45«  Mich.  21  Car.  a.  B»  iL  Anon*  • 

2.  After  verdifl  it  was  moved  for  a  new  trials  that  the  prote/l 
moas  noi  an  the  day  the  money  became  due  >  but  TwiQen  J.  faid  it  had 
been  ruled,  that  if  a  bill  of  exchat^e  be  denied  to  be  paid» 
the  proteft  tnti/l  be  in  a  reafmaUe  timej  and  that  is  ivithin  a  fort" 
night  \  but  that  the  debt  is  not  loft  by  not  doing  it  by  the  day ;  and 
a  new  trial  was  denied.  Mod.^27ippl.  72*  Mich*  21  Car.  2*  B.IL. 
Butler  v.  Bfty* 

3.  Time  of  protefting  bills  of  exchange  to  make  the  drawer  li-  If^VXihe 
able,  is  ♦  at  the  end  of  2  months.    Ctmb.  152,  Mich,  i  W.  &  "'^^^ 
M.  inB.  EL  Saifefield  v.Witherly.  Lathe 

^y  of  pay- 
■Knt.    if  at  figbtf  then  it  the  3d  day  of  grace,  and  a  bill  negotiated  after  day  <f  p^fmem^  is  at  a  4uD 
at  fight;  agreedby  merchants.     Show.  x64.  Trin.  I'W.  ic  M.  in  cafe  of  Uehers  ▼.  Harriott. 

*  Tbia  was  faid  by  merchanta  to  be  cbe  tndom  of  France^  uA  thftC  in  Hdiaid  it  muft  bei»l» 
auy  pofta.    Show.  165. 

4«  A  bill  of  exchange  it  made  payable  tp  A*  A.  indorfe^  it  to 
B.  B.  indorfes  it  to  C.  the  bill  is  protefted  fcnr  non-payment ;  B. 
may  bring  an  aSion  on  this  bill,  notwithJ}anding  his  isidorfimeMt^ 
Show.  163.  Trin.  2  W.  &  M,  Dehers  v.  Harriott* 

5.  Some  merchants  faidi  that  if  a  Inll  be  negotiated  By  indor/emenC 
after  the  bill  is  payable,  there  i$  no  need  ofz  proteft  at  all*  C)therSy 
that  a  proteft  muft  be  in  fome  convemeat  timt.    Show*  164.  Trin. 

2  W.  &  M.  in  cafe  of  Dehers  v.  Harriott. 

6.  All  the  merchants  agreed,  that  if  a  bill  is  lofi,  and  die  drawer 
might  be  reforted  to  for  a  new  biU,  then  no  proteft  could  be  t^n 
u  copy ;  but  where  a  bill  is  loft,  and  no  new  one  can  be  had,  and 
the  party  did  not  infift  to  have  the  original  bill,  but  refiifed  pay- 
ment for  another  reafon,  there  fuch  proteft  made  upon  a  copy  for 
non-payment  is  good.  Show,  164.  Trin.  2  W.  &  M.  in  cafe  o£ 
Dehers  v.  Harriott. 

7.  If  there  be  no  accident .  happening  or  intervening  by  the  »»MW.tj, 
partes  breakings  &c.  the  drawer  is  chargeable,  though  the  pre^  J*^^s!lJ 
fenting  and  proteft  of  the  bill  were  i^er  the  day  ;  for  by  the  law  o£  adjudged  for 

merchants  it  need  not  be  tendered  within  tlie  time  \  per  Eyre  J.  t*«  pWntilE 
and  not  denied,  and  judgment  pro  quer.    Show*  3x8.   Mich*  Hoi^chTr* 

3  W*  &  M.  Mogadara  v.  Holt.  if  be  do'iMC 

tender  and       , 
proteft  at  the  day,  and  there  be  a  break  in  the  mean  time,  the  party  loftt  hk  aoney ;  Stfim  M  bo  par- 
ticular  damage.     Show.  319.  Mogadara  v.  Holt. 

8.  Indorfee  of  foreign  bills  need  not  demand  payment  till  the  Skm.  4x0, 
three  days  allowed  are  expired,  and  after  the  3  days  the  indorfee  l'.J'  p**^- 
niAy  proteft  it ;  and  it  feems  the  fame  time  of  3  days  ought  to  be  gc  m  ^in  ' 
allowed  for  inland  bills  \  per  Holt  Ch.  J.    i  Salk.  132.   Hill  &  al'  B.  R.  the 
V.  Lewis*  ^'  ^'  f 

S.  p.  bf 
Holt  Ch.  J .  but  for  a  goldfinith*!  biM  he  ftid  he  did  not  know  any  definite  time. 

9.  The  cuftom  of  merchants  is,  that  if  B.  upon  whom  a  bill  [  253  J 
ef  exchange  is  dranuny  abfcotids  before  the  day  of  payment^  the  man 

to  whom  it  is  payable  may  proteft  it^  to  hayc  better  fbcurity  for 

\3x6 


the  payment^  and  tdfjyc  notice  to  the'  drawer  of  flie  abfcondiilg 
«  of  B.  and  after  the  time  of  payment  is  incurred,  then  it  ought 

fo  be  protefted  for  non-payment  the  fame  day  of  payment^  or  after 

it  y  but  no  proteft  for  non-payment  can  be  before  the  day  that  it 

16  payable.   Proved  by  merchants  at  Guildhall,  Trin.  6  W.  &  M. 

before  Treby  Ch.  J.  and  the  plaintiff  was  noufuited,  becaufe  he 
-  had  declared  upon  a  cuftom  to  proteft  for  non-payment  before  the 

day  of  payment.  £x  relatione  M'ri  Place.    Ld.  Raym.  Rep.  743. 

Anon.  • 

10.  In  cafe  of  foreign  bills  of  exchange  the  cuftom  is,  that  3 
Jay  J  are  allowed  ffr  payment  of  them;  and « if  they  are  not  paid 
upon  the  laft  of  the  faid  days,  the  party  ought  immediately  to 
proteft  the  bill,  and  return  it,  and  by  this  means  the  drawer  will 
be  charged ;  but  if  he  does  not  proteft  it  the  laft  of  the  3  days, 

,  which  are  called  tlie  days  of  grace,  there,  although  he  upon  whom 

the  bill  is  drawn  fails,  the  drawer  will  not  be  chargeable  ;  for  it 
fhaU  be  reckoned  his  folly  that  he  did  not  proteft,  &c.  but  if  it 
happens  that  the  lajl  day  of  the  faid  3  days  is  a  Sunday  or  great  bo* 
H3a*y  a^  Chriftmas-day,  &c.  upon  which  no  money  ufed  to  be 
paid,  thef  c  thi  party  ought  to  demand  the  money  upon  the  2d  day  ,•  and 
if  it  is  not  paid,  he  ought  to  preteft  tlie  bill  the  faid  2d  day, 
otherwife  it  will  be  at  his  own  peril ;  for  the  drawer  will  not  be 
charge  Ale.  Merchants  in  evidence  at  a  trial  at  Guildhall,  Trin. 
7  W.  3.  before  Holt  Ch.  J.  fworethe  cuftom  of  merchants  to  be 
fuch,  which  was  approved  by  Holt  Ch.  J.  Ld.  Raym.  Rep.  743. 
TafTall  &  Lee  v.  Lewis. 

11.  If  a  foreign  bill  be  drawn  on  an  Englifh  merchant,  pay- 
able at  fo  many  days  fight,  though  tht  days  incur  nvithout  any  ««- 
tice  given  to  the  party  on  whom  it  is  drawn,  yet  that  bill>  according 
to  the  cuftom  of  merchants,  may  be  protefted,  and  thereby  rc- 
courfe  had  to  the  firft  drawer  for  the  money,  which  Holt  Qi.  J. 
tliought  unreafonable,  becaufe  the  drawer  ought  not  to  lie  at  the 
mercy  of  him  that  has  the  bill,  &c.  Cumb.  451.  Trin.  9  W.  3. 
B.  R.  Anon. 

12.  If  a  bill  be  drawn  for  like  value  received,  and  this  is  pro- 
tefted, an  indebitatus  aj/umpfit  lits  againft  the  drawer ;  per  Shower. 
Cumb.  451.  Trin.  9  W.  3.  B.  R.  Anon. 

13.  ^i^loW.  3.  cap,  17./  I.  ^11  inland  bills  of  exchange  of 
^L  or  upwards^  in  which  the  value  Jhall  be  exprejpd  to  be  received^ 
drawn  payable  at  a  certain  number  of  days y  bfc.  after  the  date  tbere^ 
of  may  after  ^icceptance  (which  fhall  be  by  underwriting  under  the 
partes  hand)i  and  the  eKpiration  of  3  days  after  the  fame  jball  be  due, 
beprotefled  by  a  notary  public,  or,  in  drfautt  of  fuch  notary  public,  by 
any  other  fubflantial  perfon  of  the  place  before  2  witnejfes,  refufal  or 
neglefl  being  firjl  made  of  the  payment* 

14.  S.  2.  Which  proteft  fhall  be  notified  within  14  days  after  t9 
the  party  from  whom  the  bills  were  received,  who  (upon  producing 

fuch  proteft)  is  to  repay  the  faid  bills  with  intereft  and  charges  from 
the  pntefting  ;  for  which  proteft  there  fhall  not  be  paid  above  6rf.  ani 
in  d^ault  of  fuch  protefl,  or  due  notice  within  the  day  limited,  the  per^ 

fon  fo  failing  fhall  be  liable  to  all  cofts^  damages^  and  iniereftm 

8  15.  A 


15.  A  bill  of  exchange  was  protefted^  and  Ufi,  and  adion 
Wought  againft  the  drawer ;  and  it  was  proved,  that  the  defendant 
had  owned  he  had  drawn  the  Ml,  and  held  good  by  Holt ;  ^nd  he 
faid,  that  this  being  an  outlandijh  bill,  the  drawer  was  made  liable 
by  the  proteft  ;  biit  noprotejl  necejffary  in  cafe  of  an  inland  bill :  and 
diat  to  make  a  bill  payable  to  one's  order,  was  the  fame  as  if  it 
were  to  him  or  order ;  and  he  faid,  that  if  defendant  could  make 
it  appear  that  he  was  a*t  any  damage  for  want  of  notice  of  the  pr^ 
tefty  as  if  drawee  had  failed  in  the  mean  time,  &c.  it  would  be  in*    T  o^a  X 
cumbent  upon  the  plaintiff  to  prove  notice  given  of  the  proteft  in  con^-   *•    ^^  ^ 
vement  time.     I2  Mod.  309.  Mich.  1 1  W.  3.  Hart  v.  King- 
id.  If  a  bill  be  accepted  at  Amfterdam,  and  tto  houfe  named  where  i  Salk.  tio« 
die  payment  is  to  be,  the  party  need  not  acquiefce  to  it,  but  may  ?'•  > '  •  s.c. 
proteft  the  bill;  but  if  he  will  acquiefce,  it  is  well  enough;  d^^„'of* 
per  Cur.     12  Mod.  410.  Trim  12  W.  3.  in  cafe  of  Mitford  y«  appear. 
Walcot. 

17.  AH  the  £fferenet\}ctwttn  foreign  and  inland  biHs  is,  that  5  Mod.  80 
foreign  bills  muft  be  protefted  before  a  public  notary,  before  the  s.  p.  but* 
drawer  may  be  charged ;  but  inland  bills  need  no  proteft ;  per  ^^  ^y  ^^^ 
Holt  Ch*  L    6  Mod.  29.  Mich.  2  Ann.  B.  R.  in  cafe  of  BuUer  -&'' ^  &10 

Vb  Cnps*  •  proteft  is 

dlreAed  in 
eafe  of  inland  bilU  ;  bot  that  it  miy  f&r  the  knift «/  the  drawer^  to  grve  fmmtl  notice  that  the  h'tll  it 
"wbH  tcetftedf  er  acerfted  and  ntt  fail\  and  the  3eu$agei  in  the  Jaid  fiatutt  are  only  meant  of  damagei 
by  being  longer  kept  out  of  hit  money  by  non-payment  of  drawee  than  the  tenor  of  the  bill  purported, 
and  net  of  damages  for  the  original  debt.    Mich.  %  Ann.  B.  R.  Brough  t.  Perkins. 3  Salk.  69.  * 

pla    O*     S*  C 

In  inland  wi  well  at  foreign  bills  of  exchange,  the  perfon  to  whom  it  is  payable  muft  give  convenient 
mtiee  ef  nen-fofmeiit  to  the  drawer ;  for  if  by  his  delay  the  drawer  receives  prejudice,  th^  plaintiff  (hall 
not  recover.  A  freeefi  on  foicigo  biUa  wu  part  of  its  conftltudon.  On  inland  bills  a  proteft  is  ne. 
ccflary  by  9  dT  10  ff\  3.  17.  byt  was  not*  at  common  lawj  but  the  ftatute  does  not  take  away  the 
plidntiff *s  a^ioo  for  want  ef  a  fret^^  nor  does  it  make  fuch  want  a  bar  to  the  plaintifT's  adion  ;  bot 
this  ftatute  feems  onlyy  in  cafe  there  be  no  proteft,  to  dqirive  the  plaintiff*  of  damages  or  huertft,  and 
to  give  the  drawer  a  ronedy  againft  him  for  damages  if  he  makes  no  proteft.  1  Salk.  131.  pi.  17. 
Mich.  %  AniTi  B.  R*  Boroogh  v.  Perkins.  3  Salk.  69.  pi.  6.  S.  C.  held' by  HoltCh.  J.  and 

PowcU  J.  accordingly,  and  that  fioce  that  ftatute  a  proteft  was  never  fet  forth  in  the  declaration.—— 
(  Mod.  So.  S.  C*  and  Holt  faid  that  the  ad  is  very  obfcurely  and  doubtfully  penned,  and  that  thejr 
eaght  not,  by  conftradioa  upon  foch  an  ad,  to  take  away  a  man't  right  j  to  which  the  whole  court 
agreed.  a  Ld.  Raym.  Rep.  992.  Brough  v.  Parkings^  S.  C.  according  to  3  Salk.  69.  fupr^ 

and  judgment  in  C,  B.  affirmed. 

• 

l8«  3(5*4^x111.  cap^g^f/^.  In  cafe  the  party  on  whom  an  inland 
till  of  exchange  fball  be  drawn,  fball  refufe  to  accept  the  fame  by  un-^ 
derwriting  the  fame,  the  party  to  whom  payable  fball  caufe  fuch  bill 
to  he  protefted  for  non-acceptance,  as  in  cafe  of  foreign  bills,  for  which 
proteft  fball  be  paid  is,  and  no  more. 

19.  S.  6.  No  (itch  protefi  fball  be  neceffary  for  non^yment,  unlefs 
the  value  beexpreffidin  fuch  a  bill  to  be  received,  and  unlefs  the  bill  be 
drawn  for  ao/.  or  upwards,  and  the  proteft  fball  be  made  for  non-* 
eusceptance  byper/bns  appointed. 

20«  5.  y.  If  any  perfon  accept  fuch  bill  of  exchange  in  fatisfaRim 
of  any  former  debt,  the  fam^  fball  be  efteemed  a  full  payment,  if  he 
doth  n$t  his  endeavour  to  get  the  fame  accepted  andpaid^  and  fMko  hH 
proteft  for  nofhacceptance  or  mri'fayment. 

« 

vot.  iv;  u 

\ 
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(N)     Aaions.     What  Adions  lie. 


A  N  a£kion  of  ddk  will  not  lie  upon  a  hill  of  exchange  accepted, 
-^^  againft  the  acceptor ;  but  z^cial  aHion  of  the  cafe  muft  b« 


Vy  Rtint- 

ford  J.  ••  _  _  __  _  _ 

Milcon't  brought  againft  him ;  becaufe  the  acceptance  do&s  not  create  a 
fjf^»  **^y  duty  no  more  than  a  promife  by  a  ftranger  to  pay,  &c.  if  the 
Sciccf  and  Creditor  will  forbear  his  debt  \  and  be  that  drew  the  bill  continues 
fays,  that  debtor,  notwithftandlng  the  acceptance,  which  makes  the  acceptor 
S»"b*  fiid  ^^^'^  ^^  V^f^U  *nd  the  cuftom  does  not  extend  fo  far  as  to  create 
h  «»erc  well  ^  debt,  but  only  makes  the  acceptor  onerabilis  to  pay  the  moneys 
if  tite  law  wherefore,  and  becaufe  no  precedent  could  be  produced,  that  -ikn 
wife  wtwe  ^^^^  of  debt  had  been  brought  upon  an  accepted  bill  of  exchange, 
all  agreed  judgment  was  arrefted.  Hard.  485.  487.  Hill.  20  &  21  Car.  2* 
that  a  bill  of  in  Uie  exchequer,  Anon,  [but  fecms  to  be  Milton's  cafe.  J 

exchange 

Kccpted»  &c.  was  indeed  a  good  ground  for  a  fpecial  a^ion  upon  the  cafe,  but  that  it  did  not  make  a 
debt{  firft,  becaufe  the  acceptance  is  only  condltfond  on  both  fides.  If  the  money  be  not  received,  it 
returna  back  upon  the  drawer,  and  he  remains  liable  ftiil,  and  this  only  collateral,  adly,  Because 
ooerabilis  does  not  imply  debt.  3dly,  Becaufe  the  caie  is  prinue  imprc/nonis,  and  there  ia  no  precedent 
for  it.    -Mod.  ftS6.  pL  3*  Trin.  19  Car*  2*  B.  R.  in  cafe  of  Brown  v.  London. 

In  cafe  the  plaintiff  declared  upon  the  cuftom  of  merchants,  and  that  T.  S.  drew  a  bill  of  exchange 
«pon  the  defendant  to  pay  to  the  plaintiff*,  which  be  accepted,  and  has  not  paid,  and  likewijt  upon  *n 
uuUhitatySf  for  that  the  defendant  had  accepted  it.  It  was  infifted  in  arreft  of  judgment,  that  an  indebi- 
tatus afliimpfit  would  not  lie,  but  an  a£Kon  on  the  cafe  only,  and  of  that  opinion  were  Hale  and  Rainsford, 
who  faid  it  was  fo  adjudged  in  the  exchequer  fince  the  king*8  reftoration,  and  £o  judgntent  was  ftayed» 
liaefitanteTwifdeo;  for  he  concetred  that  the  cuftom  made  it  a  debt  by  him  that  accepted  the  bill. 
Vent.  152.  Mich.  13  Car.  i.  B.  R.  Brown  v.  London.  '  Freem.  Rep.  14.  pi.  13.  S.  C  ac- 
cordingly.——Mod.  295,.  286.  pi.  32.  S.  C.  adjomatur.-*— 2  Lutw.  1594>  in  cafe  of  Beliafyfe 
V.  Hcftery  it  was  faid  by  Powell  J.  that  an  indebitatus  alTompfit  does  not  lie  upon  a  bill  of  exchange^ 
and  the  reporter  obfervet,  that  at  this  time  it  was  not  dented  by  the  other  jultites,  and  cites  tlie  cale 
•f  Bpown  V.  London,  wherein  judgment  in  like  cafe  was  arreted  after  verdiO,  a^  reported  by  Levioa 
9198.  and  fays  it  has  been  adjudged  afier  verdidl>  that  adlon  of  debt  does  not  lie  upon  a  bill  of  exchange, 
and  cites  Hardr.  485. 

AnindtbHa-  2*  Affum^tt  IiC9  on  a  bill  of  exchange  accepted ;  per  Cur.  obi- 
fit^St*  ^^'    ^''^"^-  ^98.  Mich.  28  Car.  2.  B.  R.  inxafc  of  tlic  City  of 

lie  upon  a       LondoH  V.  GorCC. 

tiUofex. 

change,  ai  it  has  been  ruled  in  divers  cafes,  but  Cfdtrfi  a  dranver  for  value  rtcc'evei  there  it  would  lie^ 

kut  this  is  for  the  appareni  conlidcraticn*    Skin.  346*  Hodges  v.  Steward. 

And  cites  6  3.  A  general  indebitatus  apim^tt  does  not  lie  on  a  bill  of  ex* 
13T!'  I'ui.  c^ai^gCj  ^^^  ^^  psirty  oug^t  to  declare  fpecially  on  the  cuftom 
298.'  3  Lev.  of  merchants.    2  Show.  9.  pi.  5.  in  a  nota  there^  Trin.  30  Car.  2. 

iis.iLutw.  B,  R.  Frederick  t.  Cotton. 

180. 

J  Saik.i25.  ^.  A  general  indebitatus  ajfumpfit  will  not  lie  upon  a  bill  of  cx- 
heid^lccordl  *^"*g^  ^^  ''^^"^  ^f  confideration^  but  bill  is  but  evidence  of  a  pro- 

ingiy mife»  and  fo  but  nudum  padumi  and  therefore  he  ought  to  bring 

Skinn.  346.  'Si  fpecial  oBion  upon  the  cafe^  upon  the  bill  and  cuftom  of  merchants, 
thatS.p!*  ^"^  ^^^  ^  general  indebitatus  affumjftt  for  money  received  to  his  ufe  s 
%as  often-     per  Holt  Ch.  J.  •   12  Mod.  37.  Pafch.  5  W.  &  M.  Hodges  y. 

limes  faid  in  StCWard. 

tiiu  Lafe."— 

I  ■      Comb.  204.  S.  C.  faySf  that  fuch  a^lion  lies  not  againft  the  accertor,  though  accepted  under 

l*Mid.  ..3  Sallu  68.  S.  C.  but  S.  P.  dxi  njt  appear. 

13  5.  Trover 


'  5.  Tf^ver  for  a  bank  bill  loft  will  He  againft  zjlranger  that  found 
itf  though  the  payment  to  him  would  have  indemnified  the  bank  J 
but  it  lies  not  againft  the  affignee  of  the  finder,  by  reafon  of  the 
courfe  of  trade,  which  creates  a  property  in  the  affignee  or  bearen 
I  Salk.  I26>  Anon,  coram  Holt  Ch.  J.  at  GuildhalK 

.     6.  Indebitatus  ajfum^d  lies  not  againji  the  accepior  ot  a  bill  of    C  ^5^  1 
exchange,  becaufe  his  acceptame  is  but  a  collateral  engagement  /  but 
it  lies  againfi  the  drawer  himfelf,  for  he  was  really  a  debtor  by  th6 
receipt  of  the  money,  and  deht  will  lie  againft  him.     i  Salk.  23. 
'pi.  3.  Hill.  8  W.  3.  B.  R.  Hard's  cafe* 

7.  If  a  bill  be  drawn  payable  to  J.  S.  or  beater^  the  bearer  can**  ^  Salk.  €y^ 
not  bring  the  a£lion  5  but  if  it  be  to  J.  S.  or  order,  the  indorfee  p^cjff  \l 
may,  and  fo  refolved  between  Hodges  and  Steward  in  B.  R.  W.3.B.R. 
Cumb.  466.  Hill.  10  W.  3.  B.  R.  Coggs's  cafe.  ^  s.  P. 


(0)     PleadingSii 

l.rpINCH  Seij.  faid  that  6  Car.  in  B.  R.  it  was  ruled  upon  bill  Llct.  it«p» 
^    of  exchange,  between  party  and  party  not  merchants^  that  B^Jv^inch 
there  cannot  be  a  xieclaration  upon  the  law  of  merchants;  but  s,c.^br' 
there  may  be  a  declaration  upon  the  aflumpfit,  and  give  the  accept  there  is  an 
tancc  of  the  bill  in  evidence.     Het.  167.  Pafch.  7  Car,  C.  B*  om«ffi<M»  of 
Eaglechild's  cafe.  ^  (a^)terort 

•     a.  In  afiumpfit  the  plaintiff  declared  that  the  cuftom  of  men-  the  word 
chants  is,  if  one^  for  wares  delivered  to  him  or  his  faBqr,  makes  a  ^?*'"»      . 
'bill  of  exchange  dire  fled  to  a  merchant^  and  he  to  whom  it  is  dire^ed  (q  feefni 
ucceptf  ef  itf  and  after  refufes  to  pay^  and  this  is  protejled  before  a  to  be  inif« 
publick  notarv,  then  he^  who  delin^ered  the  billy  is*  bound  to  pay  it  $  P""**^ 
and  alledges  that  he  delivered  fuch  wines  in  France  to  J.  S.  the 
iz£koT  of  B.  and  he  thereupon  delivered  a  bill  of  exchange  for  the 
money  to  J.  N.  who  accepted  it,  and  had  not  paid  it ;  and  found 
upon  non  aflumpfit  for  the  plaintiff.     It  was  afligned  for  error^ 
that  this  adion  is  grounded  upon  the  cuftom  of  merchants,  and 
it  is  not  Jbewed  that  the  plaintiff  was  a  merchant  at  the  time  of  the  bill 
of  exchange  delivered ;  but  oecaufe  he  is  named  merchant  in  the 
declaration,  and  the  bill  is  for  merchandifes  foldy  it  (hall  be  intended 
Jie  was  a  merchant  at  that  time,  and  fo  judgment  affirmed.     Cro, 
J*  3oi>  302-  pL  5*  Pafch.  9  Car.  B.  R.  Bamaby  v.  Rigault. 

3.  In  an  a^ion  by  the  perfon  to  whom  the  bill  was  made  paya« 
ble,  it  was  obje£ied,  that  the  averment  is  only  that  he  did  indorfi 
the  billy  but  does  not  fay  that  he  delivered  it^  and  fo  not  within  the 
cuftom ;  fed  non  allocatur ;  for  the  indorfement  is  the  transfer-* 
ing  the  intereft,  and  the  a£iion  is  not  brought*  by  the  affignee,  in 
which  cafe  it  muft  be  alledged,  that  it  was  alfo  delivered}  per 
Cur.  But  now  neither  indorfement  nor  delivery  is  needful ;  but 
*per  Windham,  there  is  no  failure  of  payment,  unlefs  the  bill 
were  delivered.  2  Keb.  303.  pi.  ^6.  Mich.  19  Car*  a«  B.  R« 
Dafhwood  V.  Lee. 

.     4.  In  cafe  on  cuftom  of  merchants,  on  accepting  bill  of  exchange 
from  Paris  \  the  defendant  demurred  after  iflUe  offered  on  pay«* 

U  2  menty 


tnent,  and  excepted,  that  no  time  appears  when  the  Kll  nvas  pajAkf 
being  onh  on  double  ufance^  and  no  particular  cujtom  alleged  that  doubli 
ufance  Jtgnifies  two  months ;  fed  non  allocatur ;  it  being  a  known 
term  among  merchants  that  ufance  is  a  month,  double  two  monthsj 
and  being  averred  he  had  not  paid  in  two  months^  it  is  well  enough^ 
and  judgment  for  the  plain tiiF,  the  defendant  having  waived  ad* 
vantage  hereof  by  pleading  payment ;  but  by  Twifden  J.  had  it 
been  on  demurrer  to  the  declaration^  the  plaintiff  Jbould  aver  a  partis 
cular  eujlom  that  ufance  Jtgnifies  a  months  &c.  ^  3  Keb.  645.  pK  6o« 
Hill.  27  &  28  Car.  2.  Smart  v.  Dean. 
[[  257  ]  5-  Demurrer  to  a  declaration  on  a  bill  of  exchange,  becaufe  it 
fays  only  that  the  party  to  whom  it  was  direded  £d  not  accept  it, 
hut  Jays,  not  thai  it  wasjbewn  or  tendered  to  him,  and  the  demurrer 
allowed,  for  elfe  it  would  be  iti  the  plaintiff's  power  to  charge  the 
drawer,  when  perhaps  the  drawee  was  ready  to  pay  the  money 
according  to  the  tenor  of  the  bill  had  it  been  tendered  to  him. 
2  Show.  i8o.  pL  179.  HilL  33  &  34  Car.  2.  B.  R.  Mercer  v* 
Southwell. 

6.  Cafe  on  a  bill  of  exchange  againfi  the  drawer,  the  bill  not 
being  paid  and  payable  to  J.  S.  or  bearer.  Plaintiff  brings  the 
t£tion  as  bearer,  and  on  evidence  ruled  per  Ld.  Pemberton,  that 
he  mufi  intitle  hUmfelfto  it  on  a  valuable  confideration,  though  among 
bankers  they  never  make  indoriements  in  fuch  cafe,  for  if  it  comes 
to  the  bearer  by  cafualty  or  knavery,  he  (hall  not  have  the  benefit 
of  it.  2  Show.  235.  pi.  234.  Mich.  34  Car*  2.  B.  R.  Hin« 
ton  V 

7.  In  an  ajiioh  on  the  cafe  on  a  bill  of  exchange,  alleging  the 
Cuftom,  and  that  the  bill  was  drawn  fuch  a  day,  &c.  but  except* 
tion  was  taken,  that  the  date  tf  the  bill  was  net  Jet  Jorth,  yet  held 
per  tot.  Cur.  that  it  was  well  enough,  and  they  would  intend  it 
dated  at  the  time  of  drawing  it.  2  Show.  422.  pL  389.  HilL 
36  &  37  Car.  2.  B.  R.  De  la  Courtier  v.  Bellamy. 

8.  In  debt  upon  a  bill  of  exchange  by  an  indorfee,  the  plaintiff 
had  judgment.  It  was  ailigned  for  error,  that  the  plaintiff  had 
I79f  averred  in  his  declaration  that  the  value  ^uas  received  by  the  draw^ 
ers  of  the  bill ;  fed  non  allocatur }  for  it  lies  not  in  his  mouth  to 
fay  fo,  and  it  is  not  material  to  him  whether  it  was  paid  to  them 
er  not,  and  therefore  judgment  was  affirmed.  Lutw.  885.  b.  885^ 
a.  I  Jac.  2.  in  Cam.  Scacc.  Death  v.  Serwonters. 

9.  A£lion  fur  le  cafe  on  a  bill  of  exchange  brought  againft  the 
acceptor  by  the  plaintiff  as  adminiftrator  to  the  party  to  whom 
the  bill  was  payable,  oir  the  cuftom  of  merchants ;  and  breach 
was  aiEgned  pned'  tamen  the  defendant  ad  velpoft  prod,  diem,  via* 
the  day  ofpayment  mnfolvit  nee  alijualiter  pro  etfdem  hucujque  contefH 
favit. .  I)emurrer  to  the  declaration,  becaufe  he  did  Uy  non  (oU 
tit  at  or  before  the  day,  and  a  payment  before  the  day  is  a  pa]^ 
ment  at  the  day ;  but  held  good  per  Cur.  becaufe  fatd  hucufqm 
non,  &c.  judgment  pro  quer.  2  Show.  437.  pU  400*  l£clu 
I  Jac.  2.  fi.  R.  Hilman  v.  Law. 

C«nb.  9.  10.  Cafe  on  a  bill  of  exchange  founded  on  the  enftom  of  mer« 

owJaVd  tb!t  ^^^"^^'  allying  that  if  a  bill  by  a  mefckant  or  ttader  be  indoTftd 

8  payable 
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|)t]rtUe  to  a  merchant  or  bearer,  then,  &c.  and  doth  not  aver  the  ^^  »^« 
flionttf  to  be  a  merchant  or  trader,  held  nought  on  demurrer.  ^^  ^** 


inercaton 


2  Show.  459t  pi.  426f  Hill,  i  &  2  Jac,  a.  B,  R,  Burman  v.  vei  alicoi  aT 

Pockle,  perfonje 

(omitting 
Ae  words  comm^rpio  tstenti} ;  ^ad  Witheat  J.  fald  that  all  the  precedeatt  an  conunocfo  utent*  except 
— ii  wliich  pa^  fttb  filentio.    Jadpnent  aneOady  niii>  9$c* 


•    1 1.  In  covenant  topayfo  much  mone^  to  the  pt<untiff  or  his  ajjsgm  ^Jf^  *3» 
Itf  Jbould  he  drawn  on  the  defendant  by  a  bill  of  exchange^  and  the  yql^  y^^ 
breackwas  aiSgned  in  non-payment*    The  defendant //r^ld!f//  that  the  s.  Cy 
the  plaintiffs  fecundum  legem  mercatoriam^  did  qfflgn  the  fHoney  to  be  [*■  ^**'« 
paid  to  A.  who  afjigned  it  to  B.  to  whom  the  defendant  paid  100/,  and  court feLned 
tendered  the  refl.    Uppn  demurrer  it  was  obje£bed  that  the  plea  ofopiaion 
was  ill,  bccaiife  the  defendant  did  not  Jet  forth  the  cuftom  of  mer-  ^^\'^^ 
chants  in  particular^  without  which  the  aJIignments  are  void,  of  tak*  notice 
which  cuftom  the  court 'cannot  take  judicial  notice,  but  it  muft  of  the  Uw  of 
be  pleaded ;  and  the  cdUrt  were  of  opinion  that  the  plea  w^s  not  ^^^^}** 
good.     3  Mod.  lL20f  Trm.  4  Jac.  2.  B.  R.  Carter  y.  Downth.        part  of  the 

law  of  the 
landy  and  efpeclally  of  this  cuftom  coAceraiog  bills  of  exchange,  becaufe  it  is  the  moft  general  amongft 

all  their  caftonui  and  the  judgment  was  reyerlcd. Show.  227.  S.  C.  in  error  in  ^e  Eyfhequer- 

Ci^mber,  the  court  held  tha  plea  good^  and  judgment  was  reyerfed. 

12.  Cafe,  &c.  uppn  a  bill  of  exchange,  wherein  the  plaintiff  ^  95S  } 
fet  forth  the  cuflom  in  London  among  merchants  and  others  dwelling 
there,  that  if  any  merchant  ihould  draw  a  bill  of  exchange  dire£ted 
to  another,  requiring  him  to  pay  a  fum  of  money,  and  if  that  per- 
fon  did  accept  the  bill,  then  he  became  liable  to  pay  the  money 
fecundum  acceptationem  praed'  that  one  King  drew  a  bill  at  Sand-< 
wich  upon  the  defendant  to  pay  81.  to  the  plaintiff,  and  that  the 
defendant  accepted  the  bill,  but  had  not  paid  the  money.  Excep- 
tion was  taken  that  the  acceptor  is  to  pay  fecundum  acceptationem 
fuam,  and  no  time  is  mentioned  in  the  bill  itfelf  when  the  money  was 
to  be  paid^  nor  has  the  plaintiff  fet  forth  that  the  defendant  accepted 
it  to  pay  it  at  fight,  or  at  any  certain  time,  and  fo  it  might  be 
that  the  time  of  payment  was  not  paft  before  the  a£lion  brought, 
and  this  was  held  a  good  exception  \  but  by  confent  the  plarintiff 
was  to  amend  his  count.  Lutw.  231.  233f  Mich^  /^  Jac.  2^ 
Ewers  v.  Benchkin. 
•13.  C.  drew  a  bill  of  exchange  upon  R.  ai|d  company  in  Oporto  . 
'  for  1000  mille  rees^  upon  the  6th  of  Auguft,  payable  30  days  after 
fight,  and  upon  the  14th  of  Auguft  die  king  of  Portugal  leffened 
the  value  of  the  mille  rees  20/.  per  cent,  fo  that  it  was  impofliblc 
to  have  notice.  The  bill  was  prefented  for  acceptance,  with  the 
advance  of  20 1.  per 'cent.  R.  was  ready  to  ^accept  and  pay  at  the 
current  value,  but  not  with  the  ad'Wince,  and  therefore  there  was  a 
proteft  for  non-acceptance,  and  an  adion  was  brought  againft  the 
drawer.  It  was  ruled  by  Holt  Ch.  J.  that  here,  t&re  not  being 
'  notice,  the  bill  ought  to  be  paid  according  to  the  antient  value  ; 
for  the  king  of  Portugal  may  not  alter  the  property  of  a  fubje£fc 
of  England,  and  therefore  this  cafe  differs  from  the  cafe  of  mixed 
monies  in  Davis's  Reports  \  for  thpre  the  alteration  was  by  the  king  of 

U  3  England^ 


«s8  23ilW  of  oBrcliange,  iSotcief,  dc. 

England^  who  has  fuch  a  prerogative,  and  this  Jball  bind  his  own 
fubjeas.  Skin.  172.  pi.  i.  Trin.  i  W.  &  M-  in  B.  R.  Du  Cofta 
V.  Cole. 
s.^c**but  ^*  14.  In  aflumpfit  upon  a  bill  of  exchange  the  plaintiff  averred 
s!  P.*  does  ^t  the  defendant  drew  the  bill,  and  that  the  fame  was  refufed^ 
not  appear,  suid  that  he  proteftavit  Jive  proUjiari  caufivit  at  fuch  a  time,  &c* 
lasl*  sT'c.  ^^  ^**  objeftcd  that  this  was  uncertain ;  fed  non  allocatur ;  for 
te  s!  p!  and  if  he  had  pleaded  quod  proteftavit,  he  might  have  given  in  evi- 
fo  if  it  had  dence  that  the  publick  notary  did  it.  Comb.  152,  153.  Mich. 
SS°caSkS  »  W*  &  M.  at  Serjeant's-Inn  in  Flcet-ftrcct.  Sarfcfield  v.  Wi- 

vis.  the  pro*  thcrly* 

teft  would 

iiavc  hecii  good  evideaoe  ofit.  Carth.  %%•  S.  C.  but  S.  P.  does  not  appear. 

15.  The  law  of  merchants  is,  that  if  he  who  has  fuch  a  bifl 
does  lapfe  his  timei  and  does  not  protejiy  or  make  his  requejl^  if  any 
accident  happens  by  this  negle^  In  prejudice  to  the  drawer,  he 
hath  loft  his  remedy  againft  him ;  but  if  fuch  a  tiling  had  hap- 
pened, it  ought  to  have  come  of  the  otiier  fide ;  and  not  being  fe 
we  muft  adjudge  on  the  declaration.  It  is  not  necefTary  to  (hew 
the  cuftom  of  merchants,  but  neceflary  tojbenv  how  the  ufancefh%H 
he  intended^  becaufe  it  varies  as  places  do.  12  Mod.  16.  Milh 
3  W.  &  M.  Megadow  v.  Holt. 

16.  The  ^'iAXiXxS  declared  on  a  fpecial  cufiom  in  London^  for  the 
bearer  to  have  this  aBion  /  to  which  the  defendant  demurred^  without 
traverfng  the  cuftom ;  fo  that  he  confefled  it,  whereas  in  truth 
there  was  no  fuch  cuftom ;  and  the  court  was  of  opinion  that,  for 
this  reafon,  judgment  (hould  be  given  for  the  plaintiff;  for  though 
the  court  i$  to  take  notice  of  the  law  of  merchants,  as  part  of  the 
law  of  England,  yet  they  cannot  take  notice  of  the  cuftom  of  par- 
ticular places ;  and  the  cuftom  in  the  declaration  being  fufficient 
to  maintain  the  aflion,  and  that  being  confefTed,  he  has  admitted 
judgment  againft  himfelf.     i  Salk.  125.  pi.  2.  Fafch.  3  W,  &M. 

[  ^59  ]  fi-  ^»  Hodges  V.  Steward. 

'*Mjj|j*5»       17.  In  cafe  on  a  bill  of  exchange  the  plaintiff  fet  forth  the  fi^oiw 
w!  3.  Meg-  of  merchants^  hut  brought  not  his  cafe  within  it;  yet  if  by  the  law  of 

fadow  ▼.  merchants  he  has  a  right  to  his  a£i;ion,  the  fetting  forth  the  cuf- 
ad^ld  ^d  ?T  ^^™  *^^^  ^  rejefted  as  furplufage.  Show.  3 1 8.  Mich.  3  W.  &  M. 
thi"puintiff,  Mogadara  v.  Holt. 

and  held  that  it  is  not  neceflary  to  ihew  the  cuftom  of  merchants ;  hut  it  is  neceflary  to  fino  how  tie 
9fimce  ihall  be  intehdedi  becaufe  it  raries  as  places  do. 

It  is  foffictent  to  fay  that  fuch  a  perfon,  JeemnJum  ujum  et  cwfitetuiifum  mercaevtm^  drew  a  bill;  anil 
the  fatting  forth  the  cuftom  is  Turplufage  j  for  this  cuftom  of  merchant^,  concerning  bills  of  e;(cha(i^e, 
is  part  of  the  comrnoM  law,  rfvib'icb  tbeirndfti  VfUi  take  notice  ex  offdo*  Carth.  270.  Fafch.  5  W.  ds 
M.  in  B.  R.  WilHima  v.  WilUams.        ^       -^   -  ^ 

^  1 8.  A£lion  fUr  le  cajt  by  an  indorfee  again/l  thefirfl  drawer  of  a 
bill  of  exchange.  The  defendant  pleaded  that  the  indorfor,  at  the 
time  of  the  indorfement,  was  a  bankrupt.  Demurrer.  Per  Cur. 
this  is  a  good  plea  in  bar ;  for  a  banlorupt  is  difabled  to  aiEgn  a 
bill ;  but  then  he  ought  to  have  pleaded  a  emmiffion  taken  out% 
wherefore  jud*  pro  quer,  la  Mod.  50.  Hill.  5  W.  &  M,  Bat- 
terfon  v»  Goodwin, 

19.  lo 


19  In  a£l^pn  upon  a  bill  of  exchange  there  //  no  need  to  allege  *  ^^^\ 
any  cuftoni ;  per  Treby  Ch.  J.  et  non  negatur  by  any  of  the  other  l^y^,'/""* 
juilices.     2  Lutw.  1585.  Hill.  8  W.  3.  in  caic  otBromwioli  v,  cafeofBei- 
Loyd.  i^fyfc  ▼• 

Hcfter,  the 
feporter  fays  nota,  that  tn  the  dectaratien  ip  the  principal  cufe  no  coftom  at  large  for  |)il|s  of  exchan^ 
is  alleged,  but  nniy  that  the  defendant  ntgoriatsn^f  &c,  Jecund^m  ujum  narcgtwrum  ftck  kilhmf  d^c,  and 
no  excepiion  was  taken  to  it. 

20.  Bills  of  exchange  are  of  fo  general  ufe  and  benefit,  that 
upon  an  indebitatus  aflumpfit  a  bill  of  exchange  may  he  given  in 
evidence  to  maintain  the  adion  \  per  Treby  Ch.  J.  and  Powcl  J^ 
faid  that  upon  a  general  indebitatus  aflumpfit,  for  monies  received 
to  the  ufe  of  the  plaintiff*,  a  bill  of  exchange  may  be  left  to  the 
jury  to  determine  i;(fhether  it  was  for  value  received  or  not^ 
2  Lutw.  1585.  HilL  8  W.  3.  in  cafe  of  Bromwich  v.  Loyd. 

21.  In  cafe  on  a  bill  of  exchange  the  plaintiff"  fet  forth  the  cul^ 

tom  of  merchants,  &c.  and  that  one  J.  P.  drew  a  bill  upon  the 

defendant,  payable  to  the  plaintiff^;  that  tlie  bill  was  prefented  to 

the  defendant,  who  accepted  it  upon  condition  to  pay  it  by  a  bank-Jfill^ 

to  which  the  plaintiff"  agreed ;  and  that  the  defendant  in  confide- 

ration  thereof,  promifed  to  pay  the  money  in  a  bani^il/^  nuhichjhoidd 

he  of  good  and  old  datCy  and  affigns  the  breach  in  giving  him  a  bani^ 

hill  payable  to  of t^  Philips  or  bearer^  dated  i  July  1696,  in  which 

the  defendant  had  no  manner  of  property  or  interefiyfo  that  the  plaintiff 

could  noty  nor  can  as  yet  receive  the  money.     After  verdl£^  it  was 

moved  in  arreft,  that  the  breach  was  not  well  afligned ;  for  it  ought 

to  be  ajjignedin  the  fame  manner  as  the  promife  was  made,  viz.  that  he 

did  not  pay  the  money  in  a  bank-bill  of  good  sind  old  date  \  and 

alfo  for  want  of  avemng  that  the  bill  made  by  P.  &c.  was  made 

according  to  the  cuftom  of  merchants,  purfuant  to  the  cuflom 

alleged  in  the  declaration  to  this  purpofe.     Sed  non  allocatur ;  for 

it  (hall  be  fo  intended.    Lutw.  277.  Hill,  8  W.  3.  Mannin  v. 

Cary. 

22.  A  bin  accepted  for  money  won  at  play*    The  acceptor  may  5 Mod.  17 j, 
well  plead  the  flatute  in  bar ;  for  though  tne  acceptance  makes  a  If^^^^^' 

new  contraf^,  yet  it  ftands  on  the  former  confideration  5  and  if  i„giy 1 

this  plea  Ihould  not  be  good,  the  (latute  would  be  eluded,  Indeed  Carth.  356* 
if  the  plaintiff  had  indorfed  the  bill  over  bona  fide  to  another^  who  \^;^^}^ 
was  ignorant  of  the  iniquity y  the  ftatute  could  not  have  been  pleaded  ingiy..^, 
againft  fuch  an  indorlee ;  but  fure  it  may  aeainft  him  who  is  party  s«Jk-  344- 
to  the  wrong,  Jud' pro  defendant.  i2Mod.96,97.Trin.8  W.3.  J^d^ic^wdJ 
Httfley  V.  Jacob.  bgiy. 

23,  An  aftion  on  the  cafe  was  brought  on  a  bill  of  exchange ;    r  260  j 
%0  which  the  defendant  pleaded,  that  after  the  acceptance  of  the  billy 

he  gave  a  bond  in  difcharge  thereof  ;  and  vpon  demurrer  to  this  plea, 
it  was  obje£bed  that  it  amounted  tp  the  general  iflue,  for  the  debt 
|ipon  the  bill  being  extinguiflied  by  the  bond,  the  defendant  ought 
to  have  pleaded  non  affumMty  and  to  have  given  the  bond  in  evidence  i 
and  the  court  feemed  oithat  opinion,  but  by  confent  the  defend- 
fint  did  plead  the  general  iflue*  5  Mod.  3x4*  Mich.  8  W.  3. 
||fick(baw  y,  Qerke, 

V  4  Z^H 


24.  In  cafe  on  a  bill  of  exchange  drawn  ujpon  2  partners  In  tnAe^ 
and  which  was  accepted  by  one  only.  Exception  was  taken  to 
the  declaration^  becaufe  it  was  per  confuetudinim  Anglisj  isfe.  and 
therefore  ill,  becaufe  the  cuftom  of  England  is  the  law  of  £ng« 
landy  of  which  the  judges  ought  to  take  notice  without  pleading  \ 
fed  non  allocatur ;  for  though  heretofore  this  has  been  allowed, 
yet  of  late  time  it  has  always  been  over-ruled ;  and  in  an  a£lion 
againft  a  carrier,  it  is  always  laid  per  confuetudinem  Angliacy  &c. 
Ld.  Raym.  Rep,  175.  Hill.  8  &  9  W.  3.  Pinkney  v.  H^l. 

25-  Another  exception  was,  that  though  lex  mercatoria  is  part 
of  the  law  of  England,  yet  it  is  but  a  particular  cuftom  among 
mercliants  \  and  therefore  it  ought  to  be  Jbenvn  in  London  or  fome 
other  particular  place  s  fed  non  allocatur;  for  the  cuftom  is  not 
teftrained  to  any  particular  place.  And  Hardr.  4^5.  it  is  lai4 
as  here.  Ld,  Raym.  Rep  175.  Hilh  8  &  9  W^  3.  Pinkney  r. 
Hall.  ^  •  ^ 

26.  Another  exception  was,  that  it  is  mtjmdy  thai  the  faid  J. 
S.  promijei  for  the  defendant  and  htmfelf  upon  the  account  of  trade^ 
and  it  may  be  that  this  was  for  rent  or  fome  other  thing  for  which 
the  partner  is  not  liable.  Sed  non  allocatur ;  for  the  plaintiff 
having  declared  fo  fpecially  upon  the  cuftom,  it  (hall  l>e  intended 
this  'Was  for  merchandifing,  efpecially  Jince  the  defendant  has  demurred 
generally.  And  if  the  cafe  had  been  otherwife,  the  defendant 
inight  nave  pleaded  it.  Ld.  Raym.  Rep.  175,  176.  HilL  8  &  9. 
W.  3.  Pinkney  v.  Hall, 

27.  Another  exception  was,  that  the  declaration  is,  Aat  Hut- 
chins  indorfavit  billam  pradiBavi  folubUem  to  the  flaitrtiff^  which  is 
nonfcnce  5  for  it  ought  to  be  that  he  indorfed  the  bill,  that  the 
defendant  ihould  pay,  &c.  fed  non  allocatur ;  and  judgment  given 
for  the  plaintiflF.  Ld,  Raym«  Rep.  176.  Hill.  8  &  9  W",  3.  Pink- 
ney V.  Hall. 

28.  Aflupapfit  upon  a  bill  of  exchange.  The  ^Izm^S  declarer 
ihatfecundum  confuetudinem  et  ufum  mercatorunij  the  acceptor  is  hound 
to  pay,  &c.  nvithout  Jbewing  the  cuflom  at  large,  and  the  defendant 
demurred ;  and  it  was  adjudged  for  the  plaintiff  j  and  per  cur.  it 
is  a  better  way  than  to  fliew  the  whole  at  large.    Ld.  Raym.  Rep. 

.  J  75.  Hill.  8  5c  9  W.  3.  Soper  v,  Dible, 

29.  In  an  a£lion  on  a  bill  of  exchange,  unlcfs  the  plaintiff  d^r/ar^/ 
upon  a  cujiom  tofupport  the  ajjumpfit  according  to  the  common  form,  the 
adion  will  not  be  maintainable ;  per  Powell  J,  Ld.  Raym.  Rep*. 
a8i,  Mich.  9  W,  3. 

30.  The  plaintiff  declared  upon  the  cuflom  of  merchants  in  London^ 

(viz,)  in  the  parj/h  of  St.  Mary  le  Bow,  that  if  any  perfon  refiding 

end  trading  there  fuhjcrihe  a  note  for  money  payable  dH  demand,  thefut- 

fcriber  becomes  chargeable  to  pay  f he  fames  and  that  Xht  defendant 

^gned  a  note  payable  to  the  pbiifitrf  for  20/.  10/.  on  demand.     The 

defendant  pleaded  that,  at  the  time  of  making  the  note,  he  refided 
fit  Brentford  in  Middlefex,  abfque  hop,  that  he  reCded  and  traded 

in  London ;  and  upon  demurrer  it  was  objefted,  that  the  plaintiff 
lad  not  fet  forth'  where  the  note  was  made;  fed  flon  allocatur ;  be- 
caufe it  (hall  be  intended  at  St.  Mary  le  jSowl  ^r  he  fet  forth 

that 


diat  die  defendant  ^pud  London,  in  die  pariih  aforefaid,  refiden* 
et  eommetcia  haben'  fecit  notam,  and  therefore  all  maft  be  in* 
tend^  the  fame  place ;  and  the  plaintiflF  had  judgment  by  the 
opinion  *  of  the  whole  court,  2  Latw.  1582.  1585.  Hill.  9  &  10 
W«  3«  Bromwich  v.  Loyd^ 

31.  ABions  for  part  rf  the  Jinn  in  a  bill  of  exchange,  lies  not  Carth.  466. 
without  (hewing  the  other  part  to  be  fatisfied.     i  Salk.  65.  pL  2.  ^^Jn^* 
Mich.  10  W.  3.  B.  R.  Hawkins  y«  C^rdee,  iodorfement 

onlering 
Mrt  of  the  bill  to  be  paid  to  plajntiff.  i>  Mod«  2x7*  Hawkins  t.  Gardiner^  S.  C— Ld. 

Raym.  Rep.  360.  S.  C*  adjudged  per  tot.  Cur.  that  the  declaration  is  ill ;  for  a  man  cannot  apportion 
1  peiibnal  contrad  fo  as  to  make  the  defendant  liable  to  %  adions,  where  by  the  contra^  he  is  liahlo 
Qnly  to  one.  The  whole  court  were  of  opinion  thar  judgment  ought  to  be  entered  for  the  defend* 

ant}  but  upon  importunity,  leave  was  given  to  the  plaintiff  to  difcontinae  upon  non- payment  of  cofti* 

32.  AJfumfftt  on  a  bill  of  exchange  agamft  the  accepter ^  wherein  ^'  Raym- 
the  plaintiff  declares  that  one  Dunkin  of  Briftol,  the  25/A  of  March  Mkli.^  10* 
.1696,  drew  a  bill  of  exchange  on  the  defendant^  payable  to  tne  plain-  w.  3.  S.  C. 
tiff  within  a  month ;  that  16  of  May  1697,  the  defendant  accepted  ^^^f'^f^ 
the  bill,  andpromifed  to  pay  fecundum  tenorem  et  ejfehum  bilU.     On  .  ^^cmSl 
non-affumpfit  pleaded  and  verdidi  pro  quer*  it  was  moved  in  arrelt  4$9.  s.  Q. 
of  judgment  that  the  affumpfit  was  impoflible,  becaufe  made  a  *?f**^2' 

ear  after  the  time  of  the  bill,  to  pay  the  money  according  to  the  recnndum 

ill.     But  judgment  was  given  for  the  plaintiff,  for, it  appearing  tenorem  ce 

on  the  declaration,  that  the  acceptance  of  the  bill  was  after  the  j2?^!^he 

day  of  payment,  the  fecundum  tenorem  et  effe£lum,  muft  be  effea'ofthe 


[ 


underftood  to  pay  the  ViXL  prefently  :  but  if  it  had  appeared  on  the  hiUis  the 
declaration,  that  the  acceptance  was  before  the  day  of  j>aymcnt  JJJ^^^ 
by  the  bill,  there,  upon  the  evidence,  an  acceptance  after  would  and  not  the 


have  maintained  the  adion,     12  Mod.  212.  Mich.  10  W.  3.  day  of. pay. 
Jackfon  T.  Pigot.  nl'^4 

It  is  only  forplufage  in  the  dedantion ;  and  judgment  for  the  plaintiff* 

33.  There  were  3  bills  of  exchange  drawn  for  the  fame  fum  to  ',^*^J*i* 
pay  (the  other  bills  not  being  paid)  ;  plaintiff  protefted  the  ad  bill,  fuVs.*  P*.  * 
and  brought  his  afiion,  and  declared  on  non-payment  of  the  faid  does  not  ap^ 
2d  bill,  and  had  judgment  by  default ;  and  upon  writ  of  inquiry  Ef"'""^* 
intire  damages ;  and  now  it  was  moved  in  arreft  of  jugment,  bc^  53?.°$.  c^ 
caufe  it  was  not  averred  in  the  declaration,  that  the  \fl  and  3^  njinre  but  S.  P. 
pot  paid,  and  that  it  ought  to  be  averred,  becaufe  the  bills  were  ****•-  '*°* 
conditional,  viz.  to  pav  the  2d  if  the  ift  and  3d  were  nofr  paid.  •P'**'* 
But  it  was  anfwered  that  the  allegation,  that  the  money  in  billa 
praedi&a  mentionat'  was  not  paid,  did  fupply  the  want  of  that 
averment,  becaufe  the  fum  was  the  fame  in  all  the  bills  \  and 
judgment  was  for  the  plaintiff.    Carth.  510*  Hill,  ii  W.  3.  P. 

jEL  Starke  v.  (Theefman. 

34.  In  cafe  upon  a  biD  of  exchange,  the  plaintiff  had  Judgment  » Silk.  ii». 
by  default;  it  was  moved  in  arreft  that  to  intitlc  the  plaintiff  to  SoVs'p.^* 
a  proteft,  the  declaration  only  faid  thai  the  perfon  upon  whom  the  bill  does  not'tp* 
was  drawn  nonfuit  inventus  in  fo  long  a  time,  without Jhewing  that  J^'^^' 
they  had  made  inquiry  afier  him  ;  but  it  was  anfwered,  that  it  was  j^'lfs.  2' 
according  to  the  c  worn  sunong  merchantsj  and  according  to  the  but  s.  K 

common  **•  "** 

appear* 


s6i  t  %iltt  of  (Sregatise,  Bnttg;  ^t 

comh)on  form  in  fuch  cafes  \  and  the  plaintiiF  had  judgment 
Carth.  5^09,  510.  Hill.  11  W.  3.  B.  R.  Surke  v.  Cheefeman. 

35.  An  indeb*  aflump*  upbn  a  bill  of  exchange  b^  Domingo 
Franea ;  it  appeared  upon  the  declaration  that  there  were  /iverat 
itidorfements^  and  the  afiion  was  brought  hj  xi^firfi  indorfor^  who 
Jlruck  off  the  feveral  indorftmeniSf  and  brought  a^ion  for  non-pay- 
ment ;  the  bill  did  fpecify  value  received,  of  the  plaintiff.     Holt 
faid,  if  the  a£bion  had  been  upon  the  ctiftonty  in  this  cafe  the  way 
had  been  for  the  plaintiff  to  get  the  laft  indorfee  to  indorje  st  to 
him,  for  him  to  bring  a£lion  as  indorfee ;  but  this  action  ne  faid 
well  lay,  for  die  bill  was  given  as  a  fecurity  for  money,  and  with« 
out  doubt  it  was  a  debt.     12  Mod.  345.  Mich,  n  W.  3.  Anon* 
r  262  1        3^'  Then  it  was  argued  that  the  declarationyBfwx  a  protejlfir 
nuant  of  payment^  when  it  was  in  truth  for  want  of  acceptance,  as 
appeared  by  the  proteft,  yet  it  was  ruled  well ;  becaufe  this  was 
ffot  upon  the  cuftom,  but  a  plain  debt>  and  one  might  bring  debt  or 
indebitatus  aJTump/it  upon  a  bill  of  exchange,  becaufe  it  is  in  the 
nature  of  a  fecurity.     la  Mod.  345.  Mich.  11  W.  3.  Anon. 
Cvth.  5^,       2^,  In  2Xi  ad^ion  againfl  the  drawer;  the  plaintiff  declared  on 
wd  okj^aed  ^^  cuflom  of  merchants,  and  fet  forth  that  the  drawee  refufed  t9 
tliatkwM    paVf  per  quod  onerabilis  devenit,  &c.  but  laid  m  exprefs  fromife  $ 
Sm  llUlid^^  *"^^  judgment  by  default,  and  a  writ  of  inquiry,  it  was  moved 
snc  pro-   *   ^  arreft,  that  the  declaration  had  fet  forth  die  cuftom,  but  not 
nifed  tofNqr  an  exprefs  promife  to  pay.    But  it  was  anfwered  that  it  \%fufficient 
**'tl^^T     ^^  ^^^^^  ^^  ^^  cuftom^  becaufe  the  cuftom  makes  both  die  oblfi- 
theproceft    gadon  and  promife  j  and  Holt  Ch.  J.  held  that  the  drawing  the 
»M<1«»  OT      bill  is  an  exprefs  promife ;  and  judgment  for  the  plaintiff*,    i  Salk. 
^y^t    ^^^"  P'-  ^^-  ^^^^-  "  W.  3.  B.  R.  Starkey  v.  Cheefeman. 

9t  the  proieft;  biit  adjudged  for  the  pla'^tiff.  ■ — Ld.  Raym.  Rep.  53s.  S.  C.  adjudged  for  the 

-i.*.-.:a-.  1,0^^^^  ^  drawing  the  bill  was  an  a&ual  promife. 

38.  Though  an  acceptance  was  within  the  3  days  ofgrace^  viz.  the 
laft  day,  within  which  time  payment  is  good,  and  no  protejifotr  want 
of  payment  can  be  made,  unlefs  tlie  faid  days  are  elapfed,  yet  it  is  a 
breach  not  to  have  paid  the  money  within  the  i^fance,  and  the 
plaintiff  has  no  need  to  fay  in  his  declaration  vipoi)  a  l>ill  of  exchange» 
that  be  did  not  pay  the  money  within  the  days  of  grace  ^^  bnt  if  die 
faA  was,  that  it  was  then  paid,  it  ought  tp  be  (hewn  of  the  odier 
fide  \  per  Sir  Barth.  Shower,  Arg.  and  Holt  Ch.  J.  and  Northey 
agreed  the  fame  to  be  fo.  Ld.  R^ym.  Rep.  574,  575.Trin^ 
la  W.  3.  Mutford  V.  Walcot, 

39.  If  a  bill  is  accepted,  it  is  not  neceffary  to  allege  any  promise 
of  payment ;  for  the  acceptance  is  an  aSual ^un^tion,  and  the  decla^ 
ration  need  not  to  allege  more  $  apd  t;hough  where  the  bill  was  drawn 
payable  at  Amfterdam,  fome  houfe  where  the  money  ought  to  be 
paid  at  Amfterdam  (hould  be  named,  or  otherwife  the  party  may 
proteft  the  bill,  yet  if  it  is  accepted,  the*acceptor  becomes  liable 
thereby.  Comyiis's  Rep.  75,  pi.  49.  Trin.  la  W.  3.  Gregory 
V.  Walcup. 

40.  A  bill  of  exchange  was  direiled  to  A»  or  in  bis  abfence  to  B. 
and  began  thus :  Gentletnen,  pray  pay.  The  bill  was  tendered  Xp 
^«  Vihg  prortiifed  to  pay  it  as  foon  as  he  Jbould  fell  fuch  goods :  an4 

in 
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in  an  afkion  againft  him  for  nan-payment|  the  declaration  was  of 
a  bill  dire£ted  to  him,  without  taking  any  notice  of  B.  and  Holt 
held  it  well.     J  2  Mod.  447.  Pafch.  13  W.  3.  Anon. 

41.  A  biU  of  exchange  was  thus:  fray  pay  this  my  firjl  hill  of  ^  Mod.  S6» 
txcbange^  my  tJ  and  3^  not  being  faid.     In  the  declaration  the  in-  *7«  S.c.thc 
dorfement  was  fet  forth  thus,  viz.  that  the  drawer  [drawee]  in-  Sat'hotr-' 
dorfavit  fuper  billam  illam  content'  biUas  illius  folvend*  to  the  plain-  ever  it  might 
tiff,  without  fetting  forth  that  the  bill  was  fubfcribed.     It  was  *»^*«  *>«n 
moved  in  arreft  of  judgment,  that  there  was  no  averment^  that  the  ,^r,  hvTii. 
2d  Mid  2d  an  'were  not  paid,  which  is  a  condition  precedent ;  but  be  well  after 
per  Cur.  that  mull  be  intended,  for  the  plaintiff  could  not  other-  ^^}^'^/^ 
wife  have  had  a  verdi£i,  and  therefore  this  indorfement  likewife  ^^  «^^  ^ 
aided  by  their  finding  quod  affumpfit.   i  Salk.  130.  pi.  14.  Mich,  paid,  there 

I  Ann.  B.  R.  Eaft  v.  Ellington.  ^^^  ^  ^ 

all  I  for  the  promife  U  conditiooal  to  pay  this,  if  the  2d  or  3d  be  not  paid»  and  therefore  if  the  id  or 
3d  wat  paid,  thoy  could  not  find  for  the  plaintiff.  a  Ld.  Raym.  Rep.  Sio.  S.  C.  adjudged  for 

tbepUmtiff. 

42.  Since  the  ftatote  of  9  &  10  W.  3.  cap.  17.  a  protefi  was  >  Salk.T3u 
never  fet  forth  in  the  declaration;  per  Holt  Ch.  J.  and  Powell  J.  ^^'^"^'^"^b 
3  SalL  69.  pi.  6.  in  cafe  of  Borough  y.  Perkins.  the^c.  &* 

S.  P.  by  Powell  J. 

C263J 

43.  An  affumpfit  was  brought  by  one  B.  againft  C.  on  a  foreign  Plaintiff 
bill  of  exchange  to  pay,  according  to  the  cuTlom  of  merchants,  fo  "u^^jT' 
piuch  money  at  2  ufances,  viz.  at  Amflerdam^  but  it  did  not  appear  ufancei  are; 
what  the  time  of  thofe  ufances  was.     Holt  Ch.  J.  faid,  he  would  fortbecouit 
take  notice  of  the  cuflom  of  merchants,  but  not  of  that  at  Am-  <^*J?^  *»*» 
jilerdam  or  Venice,  &c.     In  fuch  cafe,  you  mujl  fet  forth  the  cuf  foreign 
torn  in  your  declaration.  1 1  Mod.  pa.  pi.  1 8.  Trin.  5  Ann.  B.  R.  Bfancet 
Buckley  v.  Cambden.  t^'^Z'^' 

^  *  being  longer 

jjl  ooepbcc  than  in  another,     i  Salk.  131.  pU  x8.  Hill.  7  Ann.  B.  R.  Buckley  t.  Campbell. 

44.  A  bill  of  exchange  was  drawn  payable  to  A.  but  has  no  day 
puntiened  when  it  fbould  be  paid.  A.  on  fight  of  the  bill,  pro- 
inifed  to  pay  it  on  the  i8th  of  April.  It  was  obje£^ed,  that  the 
adiion  mud  be  founded  on  the  new  agreement,  and  not  on  the 
cuftom  of  merchants  j  but  per  Powell  J.  the  cullom  of  merchants 
18  by  the  acceptance,  and  promife  to  pay  at  fuch  a  time  is  good, 
and  he  is  bound  by  the  cuftom  of  merchants  by  the  acceptance  to 
pay  at  the  time  appointed,  and  therefore  the  declaration  on  the 
cuftom  of  merchants  is  good  \  and  if  it  (hould  not  bind  on  the 
cuftom  of  merchants,  it  would  not  bind  at  all ;  becaufe  no  in- 
debitatus aflumpfit  lies  on  the  acceptance  ;  and  judgment  for  the 
plaintiiF,  nifi,  by  3  judges,  abfente  Holt.  11  Mod.  190.  pi.  5. 
Mich.  7  Ann.  JB.  R.  Walker  v.  Atwood. 

45.  In  aSlion  againfi  the  2d  indorfor  of  a  promiflbry  note,  the  Bat  it  was 
plaintiff  declared  without  any  averment^  that  the  money  was  demanded  held  e  coo- 
cf  the  drawer  or  the  ift  indorfor.  ITiis  was  moved  in  arreft  of  judg-  *":  '  ,^^^ 
inentj  but  held  good,  becaufe  the  indorfor  charges  himfelf  in  the  Mick!  to* 

fame  w.  .  ky 
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Holt  ch.  J.,  fame  manner  as  if  he  had  originally  dTa\rn  the  bill,     i  Salk.  133. 
l^JSe  P'-  20-  Trin.  9  Ann.  B.  R.  Harry  v.  Petit. 

indorfce  cannot  AietTie  indorfor,  unlefi  he  firft  endeavours  to  find  out  the  dnwer^  to  demand  It  of  hiiDy 
and  (wsh  Co4eafeur  muft  be  fet  forth  in  the  declaration*     Anon. 

,  46.  An  aftion  was  brought  againft  the  indorfor  of  a  promiSbty 

notC|  wherein  the  plaintiff  declared,  that  one  Coates  fecit  notam  in 

nvrttingf  by  which  he  promifed  to  pay  to  the  defendant,  or  ordcrj^ 

fo  much  money,  &c.  «iat  the  defendant  indorfed  this  note  to  the 

plaintifF,  and  that  licet  he  demanded  the  money  de  eodem  Coates, 

ne  did  not  pay  it.     The  defendant  demurred  fpccially,  for  that 

the  plaintiflF  did  not  fet  forth^  that  Coatesy  of  whom  the  monty  was 

demandedy  was  the  fame  Coates  who  drew  the  bill s  to  which  it  was 

anfwered,  that  the  declaration  fets  forth,  that  the  note  was  made 

by  one  Coates,  and  that  the  plaintiff  demanded  the  money  de  eodem 

Coafesy  which  is  a  good  and  certain  averment  that  he  was  the 

fame  perfon,  and  the  court  was  of  that  opinion*     8  Mod*.  307* 

Mich.  1 1  Geo.  Elliott  v.  Cowper. 

sLd.Raym.      47.  Then  it  was  obje^edf  that  the  fattete^  which  gives  credit 

?'c  ^^'a*  *^   ^^^  notes,  and  a  remedy  to  recover  on  them  where  there  was 

ForteVcue  J.  "0*^^  at  law,  ena&Sy  that  all  notes  figned  by  any  perfon,  &c.  and  it 

cited  the       does  not  appear  by  this  declaration,  that  Coates  (igned  this  note, 

Taylo«t    ^^  whi<;h  it  was  anfwered,  that  the  plaintiff  fet  forth  that  Coates 

DoBBiNty '^'^  ff^/am, which  implies  fgnmg  it*    The  plaintiff  had  judgment* 

ti  cctaiy     8  Mod.  207.  Mich.  1 1  Geo.  Elliott  v*  Cowper« 

thitcafein  .  . 

.  point,  wherein,  notwithfbnding  this  very  exception,  the  plaintilf  had  judgment,  becaale  It  wit  fai^ 
Ibcit  noum  fuam  perqoaft  promifit  folvere,  which  implied,  that  it  was  iigned  by  the  defendaaty  which 
Ctfe  Pratt  Ch.  J.  remembeied,  and  judgment  was  given  for  the  piaintiflT. 

So  where  the  declaration  was,  that  the  defendant  made  the  note  for  himfelf  and  partner,  and  fub- 
fcribed  it  with  his  own  hand,  whereby  defendant  promifed  for  himfelf  and  partner  to  pay,  the  court  hdd 
it  very  good ;  for  this  ihewi  fufficiently  that  he  figned  it  for  himfelf  and  partner,  and  jadgmeat  for  the 
.plainti^.    %  Ld.  Raym.  Rep.  14S4.  Trin.  13  Geo.  i.  and  i  Ceo.  a.  South  v.  Jarves. 

•Barnard.  ^g,  A  bill  of  exchange  need  not  be  exprefsly  averred  to  be' within 

87.^Eve&yn  '^'  ^f{fiom  of  merchants,  but  if,  as  fet  out  in  the  declaration,  it  ap- 
V.  Meny,  pears  to  be  within  the  cuflom,  it  is  fufRcient.  a  Ld.  Rayrn^  Rep« 
s.  c.  held    I C42.  Mich.  2  Geo.  2.  Erelkine  v.  Murray. 

accordingly.       "^  '  . 

Barnard.  49.  Plaintiff  declared,  that  M.  made  his  bill  of  exchange  in 

«* R  "s       writing  to  E.  the  defendant  direfted,  and  by  the  faid  bill  requefted 

Btcfkyn  ▼!  ^^^  ^^'^  ^'  ^^  ^^^^  *  ^^7*  ^®  V^Y  ^^  ^'  ^^^  plaintiff,  or  order, 
Merry,s.  c.  20ol.  pro  valore  in  manibus  ipGus  E.  de  denariis  accommodatis 
?V**'h '  de  eodem  M.  that  E.  accepted  the  bill,  and  promifed  to  pay,  &c. 
indeed  the  Plaintiff  had  judgment  by  nil  dicit,  and  in  error  brought,  excep* 
ftat.  9«&  10  tion  was,  that  it  was  not  averred  that  the  bill  was  fgned.  But  as 
^*?e  uired  ^^  ^'^^  **  ^^'^  anfwered,  that  it  \%  alledged  that  the  plaintiff  madi 
the'  accept,  his  bill  of  exchange  in  writing,  directed  to  the  faid  JS.  and  by  the  ftdd 
ance  to  be  bill  requefed,  which  neceffarily  implies  the  plaintiff's  name  wrote 
where  a**^'  ^^  ^^^  ^^>  ^'^^  ^^  coyld  not  requefl,  and  tne  faying  he  made  the 
perfon  would  bill  in  Writing,  imports,  that  he,  or  fomebody  by  his  authority^ 
uke  benefit  wTote,  which  is  all  One,  and  imports  affigning.  If  it  be  neceffary 
Vttt  u'doM*    '^  ^^  ^^  inland  bills  of  exchange  ^  and  fuch  a  way  of  declaring 

was 
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irta  hdd  fofficieot  ia  cafe  of  piomiflbry  notes,  where  the  ftat.  j  |^  ^^ 
&  4  Ann,  cap.  9*  rec^nirce, . Aat  the  p?irty  that  makes  the  bill,  or  Saftte^ac- 
ibme  petion  wtruftal  by  him,  ihould  fign  it.     (See  Elliot  v.  ceptwiov 
•  Cooper,  fupra.)     And  another  exception  was,  for  that  it  was  de  J*^*»«  ^f 
denariis  aocommodatis  (de  eodem  M.)»  whereas  it  is  nonfenfe^and  "ng/buc'*' 
fliould  be  (per  eundem  M.).     But  the  court  held,  that  pro  yalore  raya»  that 
in  manibus- ipfius  E.  had  been  fufficient,  and  that  th^other  words  the  court 
might  be  rejeded  as  furplufage,  and  they  held,  that  the  meaning  ^^^^^  ^^^ 
was  (lent  by  the  faid  M.),  though  the  Latin  might  not  'be  fo  cor-  a  figning  ia 
tea.  And  judgment  in  C.  B.  was  affirmed  in  B.  R.  a  Ld,  Raym,  ^^au  k  % 
Rep.  1542.  Mich.  2  Geo.  2.  Ereikine  v.  Murray.  aaionupon 

a  pnniflbry  note,  to  bring  the  plaintiiff  within  the  ftat.  3^4  Ann.  cap.  9.  which  requites  it  j  but 
flMj  doubted  whether  a  bill  of  exchange  ihall  not  be  confxdered  as  a  technical  word,  and  confe^uentl| 
will  iocludethe  circumf^ancei  of  figning^  ^  affirmed  the  judgmcpt. 

50-  The  plaintiff  declared,  that  A*  and  B,  fecit  quandam  not  am 
fuam  in  fcriptis  vocatam  a  promijffhry  note^  isf  eandem  notam  adtunc 
iSf  ibidem  cum  manu  fua  pntpria,  (stc*  jointly  or  feparatsJy^  prormfed 
to  pay  1 100/.  fir  value  received*  There  was  verdi<f2;  and  judgment 
for  the  plaintiff.  It  was  affigned  for  error,  that  the  note  is  laid 
to  be  made  by  2  perfons,  A.  and  B.  and  the  verb  is  fecit  in  the 
fingular  number,  fo  that  does  not  appear  to  be  made  by  A.  againflb 
whom  the  a£lion  was  brought,  but  it  might  be  made  by  B.  and 
it  does  not  appear  to  make  A.  liable  by  his  Hgning ;  neither  does 
the  note  import,  that  they  promifed  feverally  -,  for  it  ought  to 
have  been,  that  they  promifed  jointly  and  feparately.  And  judg- 
ment for  thefe  reafons  was  rev<^rfed.  2  Ld.  Raym.  Rep.  1544* 
AIich«  2  Geo.  2.  Neale  v.  Ovington. 


(P)    Evidence. 

t.    A    Gvlves  to  B.  a  bill  of  exchange  on  C.  inpayment  cf  a  fir^  sSalk.61. 

^^  •  mer  debty  this  will  not  be  allowed  as  evidence  on  non  af-  f-  ^  ^'  ^' 
fumpfit  unleis  paid,  though  B.  kept  it  in  his  hands  long  after  it  Un^ltor^ 
was  payable ;  for  a  bill  (hall  never  go  in  payment  of  a  precedent  —12  Mod. 
debt,  anlefs  it  be  part  of  the  *  contradi  that  it  fliould  do  fo.  i  Salk.  *®3' '^"JJ: 
124.  pi.  I.  coram  HoltCh.  J.  at  Guildhall,  3  W..  &  M.    Clark  [tc^Uh^^ 
V.  MundaL  s.c  lits.p. 

2.  In  cafe  upon  a  bill  of  exchange  upon  the  evidence  at  the  ™J^  **;' 
trial  before  Holt  Ch.  J.  at  GuildhaU,  Nov.  23.  Mich.  12  W.  >  iT^  1 
the  cafe  was  thus :  A^  drew  a  bill  of  exchange  upon  B.  payable  to  C, 
at  Paris.  jB.  accepted  tie  bilL  C  indor/edit,  payable  to  D.^^D.  to 
£.---£.  to  F.^F.  to  C— G.  demanded  the  bill  to  be  paid  by  B. 
and  upon  non-payment  G.  pruned  it  within  the  time,  &c.  and 
then  G.  brought  an  oBionagainJi  D.  and  it  was  well  brought,  and 
he  recovered.  Afterwards  D.  brought  an  aSfion  againfl  B*  and 
though  D.  produced  the  bill  and  the  proteft,  yet  becaufe  he  could 
fmtpr9duee  a  receipt  for  the  money  paid  by  him  to  G.  upon  the  protejl^ 
as  the  cuftom  is  among  merchants,  as  feveral  merchants  upon 

ibeir  oaths  affirmedi  he  wa»  oonfuiu    But  Holt  feemed  to  be  of 

opinion^ 
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opinion,  that  if  he  had  pnved pajmna  by  him  to  G.  it  had  been  wtfl 

enough.    Ld.  Raym.  Rep.  742,  743.  Mendez  ▼•  Carreroon. 

11  Mod.  J.  Indorfee  need  not  prwe  the  drawer's  hand,  becanfe  though 

loW?*?!!!  ^^  ^  ^firged  bili^  the  mdorfor  is  bound  to  pay  it,     i  Salk.  127. 

GuUdhaU,    pi.  9.  Fafch.  1 1  W.  3*  coram  Holt  at  Guildhall.    Lambert  t. 

coriDiHolt    Pack 

Ch.  J.  "^** 

Lambert  ▼.  Oakes»  S.  P.  tnd  feems  to  intend  S.  C.^^— Ld.  Raym.  Rep.  443,  444.  S.  C«  Ar  S.  P. 

accofdiaglj. 

He  noft  ^.  Indorfee  muft  prove  that  he  Jimanded  it  of  the  drawer,  or 

STdcound.  ^"*  ^^  whom  it  was  drawn,  and  that  he  refufed  to  pay  it,  or  that 

cd,  or  did  he  fought  him,  and  could  not  Jind  lam;  for  otherwife  he  cannot 

^ii  endea.  rcfort  to  the  indorfor.    i  Salk.  1 27.  pi.  9.  Fafch.  n  W.  3.  coram 

^Vo/  Holt  at  Guildhall.    Lambert  v*  Pack. 

the  dnwer  heSpn  he  can  fne  upon  the  indorfement.  la  Mod.  144.  Mich,  to  W.  3.  Lambert  v. 
Oako,  S.C.-'  Ld.  Raym.  Rep.  443.  S.  C.  A  S.  P. 

j%  Mod.  5.  The  demand  muR,  be  proved  Jubfequent  to  the  indorfemtnt :  for 

»44*.  !*»«-  if  it  was  precedent,  he  could  only  aft  as  fcrvant  to  the  indorfor, 
Oaketis.P.  ^nd  fo  the  demand  infufficient  to  charge  the  indorfor,  i  Salk. 
andfeemato  127.  pi.  9.  Pafch.  1 1  Wt  3.  coram  ^Holt  Ch.  J.  at  Guildhall. 
V^V^.    Lambert  V.  Pack. 

Rep.  443*  S.  C  ft  S.  P. 

6.  If  the  affion  be  brought  againjl  the  indorfarj  it  is  not  neceflary 
to  proive  the  hand  of  the  dranoer  s  for  though  it  be  forged,  the  in- 
idorfi>r  is  liable  s  per  Holt  Ch.  J.  at  Guildhall.  Ld.  Raym.  Rqr. 
443, 444*  Pafch.  1 1  W.  3.  Lambert  v.  Oakes. 

7*  Plaintiff  to  (hew  a  proteft,  produced  an  inflrument  attefted 
by  a  notary  public  :  and  though  it  was  infilled  upon  that  he  fhould 
prove  this  inflrument ^  or  at  leaft  give  fome  account  how  he  came  by  it. 
Holt  ruled  it  not  to  be  neceffary  \  for  that,  he  faid,  would  deitroy 
commerce  and  public  tranfad^ions  of  this  nature.  12  Mod.  345. 
Mich.  1 1  W.  3.  at  nifi  prius,  coram  Holt.  Anon. 

8.  If  a  man  has  a  bill  of  exchange,  he  may  authorize  another  to 
indorfe  his  name  upon  it  by  parol  i  and  when  that  is  done,  it  is  the 
fame  as  if  he  had  done  it  himfelf ;  per  Holt  Ch.  J.  i  a  Mod.  564. 
Mich.  13  'W.3.  at  nifi  prius.  Anon. 

9.  Afi[ion  on  a  bill  of  exchange,  being  by  an  executor  ;  and  upon 
a  debt  laid  to  be  due  to  teftator,  he  held  it  neceffary  to  prove  the 
acceptance  was  in  theteflatoi^s  time g  per  Holt  Ch.  J.  12  Mod.  447. 
at  nifi  prius,  coram  Holt,  Pafch.  13  W.  3.  Anon. 

10.  If  a  man  gives  a  note  for  money  payable  on  demand,  he 
needs  not  prove  any  tonfideratwn.  2  Freem.  Rep.  257.  pi.  324. 
fays  it  was  fo  held,  and  that  the  practice  is  fo.  Trin.  1702. 
Crawley  v.  Crowther. 

1 266  J         II.  Plaintiff  had  a  bill  of  exchange  drawn  on  the  defendant, 

which  he  indorfed,  and  delivered  to  ?.  5.  who  went  to  the  defindartt 

.  to  get  it  accepted.     7*  5*  lift  it  with  iim,  and  it  was  afterwards  lofl  ; 

thereupon  the  plamtiff  brought  trover.    The  court  were  all  of 

opinion^  that  the  bare  indoriement^  without  any  other  words  pur* 

porting 


^mn  of  (Sn^ange,  sSotejOt,  ofc.  ^66 

porting  an  aflignment,  does  not  make  an  alteration  of  the  pro* 
petty ;  for  it  may  ftill  be  filled  up  either  with  a  receipt  or  an  af- 
fignment,  and  confequently  J.  5.  is  a  goodnvitnefs.  i  Salk.  130. 
pi.  15*  Pafch.  2  Ann.  B.  R.  Lucas  v.  Haines, 

12.  Whether  the  want  of  a  conjtderatim  of  a  profniffiry  note  can 
be  given  in  evidence  on  the  ftatute  of  3  &  4  Ann.  cap.  9.  fee  G. 
Equ.  Rep.  154.  Mich.  8  Geo.  i.  Brown  v-Marfli. 

13.  As  to  notice  given  by  the  indorfee  to  the  acceptor  before  he  com- 
menced his  adioni  that  he  muft  provide  the  money,  it  was  offered 
in  evidence,  that  he  gave  him  notice  by  fending  him  a  letter  to 
do  fo.  But  the  Ch.  J  faid,  that  he  did  not  think  the  bare  fend- 
ing a  letter  to  the  poft-houfe  would  be  fufficient  evidence  of  no- 
tice, without  fome  further  proofs  of  the  acceptor's  receiving  it  | 
and  bcddes  he  faid,  that  generally  a  perfonal  demand  is  expe^ed. 
Barnard.  Rep.  in  B.  R.  199,  200.  Triii.  2  Geo.  2.  Dale  v. 
Lubeck. 

14.  To  prove  an  indorfement  over  of  a  bill  of  exchange,  it  was 
©ffered  that  the  defendant  had  himfelf  confeffed  that  he  was  come  to 
town  to  haflen  on  the  trial  of  an  oBion  that  was  brought  againft  him^ 
upon  an  indorfement  that  he  hadtnade  on  a  bill  of  exchange*  And  the 
counfel  faid  that  this  very  caufe  was  brought  down  by  provifo ; 
fo  that  it  is  ftrong  evidence  that  it  is  for  the  fame  matter  \  and  the 
Ch.  J.  at  the  fittings  at  Guildhall,  allowed  this  to  be  good  evi- 
dence of  the  indorfement.  Barnard.  Rep.  in  B.  R.  199.  Triu* 
2  Geo.  2*  Dale  v.  Lubeck. 


(Q^)     Recovered.     What.     DamageSi  &c* 

1.   INTEREST  on  a  bill  of  exchange  commences  from  demand  DrMwetm^ 

^  made,  and  therefore,  if  there  was  no  demand  made  till  ac-  ^'/»'«thebio, 

tion  brought,  the  defendant  may  plead  tender  and  refufal,  and  ^iL^^rr 

uncore  prift,  and  fo  difcharge  himfelf  of  intereft ;  but  if  it  be  p^efilT^ 

the  defendant's  fault  that  the  demand  could  not  be  made^  as  if  he  were  *°^  thett- 

§ut  of  the  kingdom^  there  want  of  demand  ought  not  to  prejudice  ",^'iJ^j**JJ| 

the  plaintiff  i  per  Cur.     6   Mod.  138.   Pafch.   3    Ann.    B.  R.  *tbtdriLJl 

Anon.    '  who  brought 

ftCtioo  4k 

indorfee,  and  held  well,  and  intereft  was  ruled  to  be  paid  frm  the  iimt  0/  tbtfrtiefi.     xo  Mod.  i6. 
Trio.  10  Ann.  B.  R*  Louviere  tc  Laubray. 

2.  3  to*  4  Ann.  cap*  9.  /  5.  No  acceptance  of  fuch  inland  htllfhall  Since  thit 
charge  any  perfon^  unlefs  underwritten  or  indarfed;  and  if  not  fo  un-  ?*|"^*  ****** 
derwritten  or  indorfedy  no  drawer  to  pay  cofts^  damages^  or  intereft^  judged  that 
unlefs  protefl  be  made  for  non-acceptance y  and  within  14  days  after  an  indorfee 
proteft  the  fame  be  fenty  or  notice  thereof  given  to  the  party  from  whom  f^  ■"  "»^««* 
fuch  bill  was  received,  or  left  in  writing  at  his  ufual  place  of  abode  ;    change  mar 
iind  if  fuch  a  bill  be  accepted j  and  not  paid  within  3  diiys  after  due^   maintain  aa. 
ho  drawer  Jhall  pay  cojlsy  damages^  or  interefl  thereon,  unlefs  protefl  *^^.°°    ^ 
be  made  and  fent^  or  notice  given  as  aforgatd i  neveribelefs^the  dranxfer  acceptor  oa 

Jball 


»  ptrol  ac   ^/Stftf  ie  EaUi  to  payment  of  cofts^  damages^  and  ^inttrett^  if  any  p(n^ 

t?iSeMin!  '5^  *'  ""^^  fi^  non^acuptanct  or  non-payment^  and  notice  be  fent^ 
cipdrum,     giveny  or  left. 

tiiough  not 

as  to  intetcft  and  colls ;  for  the  t€t.  bdng  mnde  to  gite  a  farther  remedy  *  for  lotereft,  damages  and  coftt 
agaJnft  the  drawer,  caonot  be  fuppofed  to  take  any  advantage  from  the  payee  which  he  had  before,  and 
therefore  the  trnacopflru^Hon  of  the  z€t  is,  that  to  chaife  the  drawer  with  intereft  and  ooib,  the  drawee 
muft  refoie  to  accept  it  in  writing  ;  nererthelefs  if  he  accepts  the  bill  by  parol,  he  is  liable  to  the  prin- 
cipal fum  in  the  bni  as  he  wonld  have  been  befoxt  the  a£t.  3  New.  Afalr.  6x  i.  cites  Mich*  8  Ceo«  z« 
B.R*  JLiifflley  T*  Psimer* 


(R)     Remedy  for  Bills  lofL 

I.  A  Bill  of  exchange  was  accepted  by  the  drawee^  by  under^* 
'**  writing  his  name ;  but  the  perfon  to  whom  it  became  payw 
able  by  indoriement,  loft  or  miflaid  it ;  and  the  drawee  refuting 
payment,  the  indorfee  exhibited  his  bill  in  chancery^  fetting  forth 
the  refidfalj  and  that  he  offered  to  give  fecurity  to  the  defendant  to  in-^ 
demnify  him,  and  annexed  an  ^davit  to  the  hill  of  the  lofing  or  mtf* 
laying  it*  This  being  confeflcd  by  the  anfwer,  it  was  objeded 
that  It  did  not  appear  by  the  plaintiff's  affidavit  that  he  had  not 
affigned  the  bill  to  another ;  but  decreed  that  defendant  pay  the 
money,  the  plaintiff  giving  fecurity  to  indemnify  the  defendant, 
as  the  mafter  fliall  think  reafonable,  againft  any  perfon  that  may 
hereafter  demand  the  fame.  Fin.  Rep.  301.  Pafch.  ap  Car.  a. 
Tcrcefe  v.  Gcray. 

2.  9  (5*  10  JP".  'i»'cap.  17.  yi  3.  Enafts  that  if  any  inland  bilbof 
exchange  for  ^L  or  towards  for  valtse  received,  drawn  payable  at  a 
certain  number  of  days,  (5V.  ^er  the  date  thereof  be  loft  or  mifcarry 
tvithin  the  time  limited  for  payment  of  the  fame,  the  drawer  <f  the 

faid  bills  fball  give  other  bills  of  the  fame  tenor,  fecurity  being  given 
(if  demanded)  to  indemnify  him,  in  cafe  the  fend  bills  fo  loft,  or  mij^ 
carried,  be  found  again. 

3.  A  bank  bill  payable  to  A.  or  bearer  was  loft,  and  found  by  Bi 
a  granger.  B.  for  a  valuable  confideration  transferred  it  to  C. 
wno  got  a  new  bill  in  his  own  name ;  Holt  Ch.  J.  held,  that  A. 
may  have  trover  againft  B.  who  found  the  bill,  becaufe  he  bad 
BO  title,  though  the  paynrent  to  B.  would  have  indemnified  die 
bank,  but  not  againft  C«  to  wl^om  it  was  affigned,  by  reafon  of 
the  courfe  of  trade,  wluch  creates  a  property  in  the  affignee  of 
bearer,  i  Salk.  i  a6.  pi.  5.  at  Guildhall  coram  Holt  Ch.  J.  Mich. 
10  W.  3.  Anon. 

4.  By  3  ^4  Ann.  cap.  17.  /  2<  Affions  to  be  brought  upoa 
notes  mentioned  in  the  ftatute,  Jball  be  brought  within  the  time  ap* 
pointed  for  brinpng  aSlions  by  the  ftatute  of  2i  Jac*  cap*  I  (J. 

5*  If  a  promifTory  note  be  indorfed  znd  afterwards  loft,  and  paffed 
in  way  of  trade  to  a  3d  perfon  for  a  valuable  confideration,  the 
indorfee  may  have  trover  for  the  note  againft  the  third  perfon  | 
per  Baron  Price,  which  the  other  barons  did  not  deny.  9  Modf 
47.  Trin.  9  Geo. 


Xill? of  (JBxt^&net,Botz&,  dc  367 1 


(S)    Equity, 

!•  A  Requefted  B.  to  let  him  hare  50L  in  London^  and  he 
-^^  *  woiild  draw  a  bill  on  C.  in  the  country,  U  repay  it  to  B. 
mi  foon  as  B*  Jboidd  return  home.  B.  gave  2  bills  to  A.  one  for 
20L  and  another  for  301.  payable  at  20  days  fight,  which  the 
drawie  atapted.  On  B.'s  return,  drawee  in  the  country  refufed  to 
fay  A^s  UlL  B.  on  this,,  writes  to  ^ftop  payment  of  his  biUs,  but 
one  was  paid  before,  but  the  drawee  reefed  to  pay  A.  the  other* 
Decreed  A,  to  pay  back  the  20  L  received,  and  a  perpetual  in- 
jon&ioH  againft  A.  for  the  other  3oh  Fin«  R.  356.  Pafch*  30 
Car.  2*  Hill  and  Penford  v.  Baker.  [*  268  ] 

2.  Bill  for  relief  againfl  a  bill  of  exchange^  on  pretence  of  its  *  Frcem. 
being  gained  by  threats  or  menaces,  is  not  proper  for  equity,  it  5ffiJ,'s.c, 
being  a  matter  at  law,  and  durefs  a  good  plea  there;  but  being  butnotfaUy 
gained  by  frauds  and  for  a  ii£litious  confideration,  it  was  relieved  S.  P* 
per  Commiilioners.    2  Vem*  123.  pL  123.  HilL  1690.  Dyer  v, 
Tymewell. 

For  more  of  Bilb  of  Exchange  in  general,  fee  f^a^ntCUt  (A) 

and  other  proper  titles. 


(A)    wanftfif. 


t.  jF  fpaces  are  left  for  the  addition  of  the  parijb  and  fuch  thing* 
^  in  the  record ^  this  the  judges  cannot  amend;  for  it  is  out 
of  their  knowledge*     Arg.  Savil.  87,  88.  pi.   165.   Pafch.    28 
£iiz.     .^ 

2.  Blank  left  in  a  bond  for  the  chrijlian  name  of  the  obligor^  who 
fubfcribed  his  chriftian  name,  is  good.  Cro.  J.  261.  pi.  22..  Mich. 
8  Jac.  B.  R.  Dobfon  v.  Keyes. 

3.  If  a  man  be  bound  to  pay  to  (blank)  and  feals  it,  and  cffier* 
wards  a  name  if  put  //i,  this  is  not  a  good  bond ;  per  Jones  J. 
2  Show.  i6i.  pi.  146.  Pafch.  33  Car.  2. 

4.  Blanks  were  filed  up  after  tie  execution  of  a  deed,  and  the 
d«ed  not  read  again  to  the  party  nor  re-fealed,  and  executed ;  yet 
^eld  a  good  deed.     2  Ch.  Rep.  410.  3  Jac.  2.  Paget  v.  Paget. 

You  IV*  X  5.  If. 


i68  1BIanft]er« 

5*  If  z  judgment  is  entered  on  the  roll  with  blanks^  they  may  be 
filled  up  without  notice  within  the  year.  Cumb.  71.  Hill.  3  & 
4  Jac.  2.  Anon. 

6.  Debt  upon  a  bond;  and  upon  oyer  die  defendant  demurred,, 
and  (hewed  for  caufe  that  the  bond  was  void,  being  noverint  uni* 
▼erfi,  &c.  toe  J.  S.  teneri  &  firmiter  obligari  Rkharda  de  Woodf 
Jlreet^  (s^c.  folveni  eidem  Richardo  Bi/bop.  But  the  court  held  the 
bond  good,  AnA  gave  judgment  for  the  plaintiff.  1 1  Mod«  275.. 
pi*  23.  Hill.  8  Ann.  B.  R.  Bifhop  v.  Morgan. 

7*  On  the  affignment  of  a  promtfforj  note  payabk  to  one  or  order^ 
tothing  is  done  but  indornng  the  name  of  the  indorfor,upon  which 
the  indorfee  Inay  write  what  he  pleafe  \  and  at  a  trials  wheirthe 
bill  IS  given  in  evidence,  the  part^  may  fill  up  the  blanks  as  he 

Sleafes.    Comyns's  Rep.  311.  pL  x6o.  Mich.  5  Geo.  i.  C.  B» 
loor  V.  Manning. 


Bloot)  Corruptel). 


mmmmmmmamHig 


(A)     In  what  Cafes. 


Br.  Forfeit-    '*  I  ^  ^^  father  has  2  fonSj  and  the  eldeft  has  ijfue  a  daughter^  and 

uredeTer.         *  commits  felony  in  his  father's  Ife^  and  confeffes  the  felony, 

cJb^^S  C?*    *'^^  becomes  an  approver^  and  takes  his  clergy^  and  is  put  to  the  pri- 

r  260  1    ^^"  ^^  ^^^  ordinary,  and  there  dies^  and  after  the  father  dies,  the 

daughter  fliall  have  the  land,  and  not  the  uncle,  becaufe  the 
I      eldeft  fon  was  not  attainted,  by  reafon  that  no  judgment  of  death  was 

given;  for  by  fuch  judgment  the  land  (hall  efcheat,  by  reafon  of 

the  attainder  of  the  eldeft  fon,  who  cannot  take  it.     Br.  Difcenti 

pi.  44.  cites  8  £.  i»  and  Fitzh.  AfTife,  421. 
Hswk.P.C.       2.  Being  a  felo  de  fe  ts  no  corruption  of  blood  5  for  corruption 
eh  ^*c '  p^*  ^^  blood  cannot  be  without  attainder  in  foB ;  agreed  by  all  the 
(.  8.  s.  P.    jj^(ji^^3^    pi^  c.  261.  b.  Mich.  4  &  5  EHz.  Hales  v.  Pettit. 

3.  Attainder  of  herefy  or  premunire  works  no  corruption   of 
blood.     Co.  Li tt.  3  9 1 .  a. 
No  atuinJcr      4.  By  an  attainder  oi piracy  on  ftat.  28  H.  8.  cap.  Tj.  there  is 
of  piracy      ^^  corruption  of  blood.     1  Inft.  112.  v 

wrought  cor-  *  »/  n 

ruptionof  blood  at  the  common  law.  ^  i  Salk.  85.  pi.  i.  at  the  Old  Bailj  1696.  in  cafe  of  the 
King  V.  Morphet.— Attainder  for  piracy  corrupts  not  the  blood,  Inafmuch  ai  the  ftatutc  only  faya, 
that  »hc  offender  (hall  fnfivr  fuch  pain»  of  death,  Ac.  aa  if  he  were  attainted  of  a  Monj  at  commoa 

law ;  bat  faya  not  that  the  Wood  /hall  be  corrupted.     Hawk.  PI.  C.  99.  cap.  37.  f.  8. Where 

the  proceeding!  are  by  the  c'wil  law,  a  condemnation  fot  a  capital  offence  caufes  neither  forfeiture  of 
iaada  nor  coouncioA  of  blood^i  for  corxupUoaof  blood  caa  be  caufed  only  by  a  judgment  bycourfe  of 

ito 
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tht  tomftioii  law.    %  Hawk.  PI.  C.  cap.  4.  f.  10;  and  cap.  23.  T.  ii»  S.  P.   Hale*i  Hifi. 

of  M.  C.  354*  355.  cap.  27.  bat  iays  if  there  be  an  attainder  of  treafon  or  felony  done  ttpon  the  Jea^ 
yfon  this  fiaiutt  of  %%  Mm  8.  hyjury,  according  totte  ccurj'e  of  the  common  /aw,  it  fcemt  chat  the  judg- 
SBcnt  thereupon  works  a  corruption  of  blood,  becaufe  the  commiflion  itfeJf  is  under  the  great  feal,  war- 
ranted by  ad  of  parliament,  and  the  trial  it  according  to  the  courl«  of  the  common  law,  and  theic* 
fore  the  proceedings  and  judgment  thereupon  is  of  the  fame  tfi't€t  as  an  attainder  of  foreign  treafon 
by  commiflion  upon  the  ftatute  of  35  H.  8.  cap.  s.  or  any  other  attainder  by  the  courfe  of  the  com« 
nonlaw}  and  with  this  agrees  Co.  Litt.  f.745*  pag.  391.  Nay,  I  think  farther,  that  if  the  in- 
didment  of  piracy  before  fuch  commiflioners  upon  the  ftatute  of  28  H.  8.  be  formed  as  an  indid- 
nent  of  robbery  at  common  law,  vis.  vi  Sc  armis  4c  felonice,  Sec,  that  he  might  be  thereupon  ^t- 
taihctd,  and  the  blood  corrupted  j  for  whatever  any  fay  to  the  contrary,  it  is  out  of  queftioo  that  piracy 
upon  the  ftatute  is  robbery,  and  the  offenders  have  been  indited,  convi^led,  and  executed  for  it  in 
B.  R.  as  for  a  robbery,  as  I  have  elfewhere  made  it  evident.  But  indeed  if  the  iodtdiment  before 
thefe  commiflioners'  run  only  according  to  the  ftile  of  the  civil  law,  viz.  piratice  depraedavit,  then  cho 
nttainder  thereupon,  upon  the  ftatute  of  28  H.  8.  though  it  gives  the  forfeiture  of  lands  and  goods^ 
onrrupts  not  the  blood }  and  fo  are  thofe  2  books  of  the  fiime  author,  Co.  P.  C.  cap.  49.  and  Co. 
Litt.  f.  745.  to  be  reconciled,  which,  wfithout  this  diverfity,  would  be  contradidory  ^  and  cites  HiU* 
23  Car.  B.  R.  Hilliar  ?.  Moore. 

5.  I  Jac.  I.  No  attainder  for  hi^mj  fiall  vjork  any  corruption 
gf  bloody  lofs  of  dower y  or  difherifon  of  the  heirs. 

6.  21  Jac.  i.yr  26.  It  is  felony  vAthout  benefit  of  clergy  /^  ac- 
knowledge, or  procure  to  be  acknowledged,  any  fine,  recovery, 

.  deed  inrolied^  ftatute,  recognizance,  bail,  or  judgment  in  the  name 
of  any  perfon  not  privy  or  confenting  thereunto  i  hotvbeit  this  ojenct 
Jbedl  ntft  corrupt  the  blood. 

7*  Where  a  flatute  faves  the  land  to  the  -heir,  it  fo  far  prevents 
the  corruption  of  blood.    Hawk.  PL  C.  107.  cap.  40.  f.  5. 

8.  An  attainder  of  treafon  works  corruption  in  all  cafes  where- 
ever  the  treafon  be  done,  except  only  attainders  before  the  conflable^ 
marfbaly  ox  admiral :  the  reafon  whereof  was,  becaufe  there  could 
be  no  record  made  of  it,  but  here  there  is.  (This  was  attainder 
of  treafon  by  commiflion  on  28  H.  8.  15.)  I  Salk.  85.  pi.  I.  at 
ihe  Old  Baily  1696.  The  King  v.Morphes. 


(B)     Who  fhall  be  barred.  [  270  J 

1.  XT^HERE  a  father  is  feifed  in  fee^  and  the  Jon  is  attainted  in 
^^  the  life  of  the  father^  and  the  father  dies,  and  the  fon 
furvives,  there  no  other  (hall  have  the  land  as  heir ;  but  the  lord 
ihall  have  the  writ  of  efcheat,  fuppofing  that  the  tenant  died 
without  heir;  per  Newton.  Br.  Difcent,  pi.  I2.  cites  22  U. 
6.  38. 

1.  A  man  hath  ijue  ifons,  and  the  eldejl  in  tl^  life  of  the  father  At  the  par- 
is  attainted  of  felony^  and  dies,  living  the  father ^  and  after  the/i-  ^J?"'"' '^^ 
ther  dies  feifed  of  land  in  fee^     If  the  land  (h aII  elcheat  or  not,  was  , ,  7.  ^tiuon 
the  queftioni  and  it  was  held  by  Brown,  Coningfby,  Molineux,  oftheam^ 
and  Hales,  that  the  land  (hall  enure  to  the  youngeft  fon  as  heir  JJ|*,7t'he"au 
to  his  father,  if  the  eldefi  had  no  ijfue  alive  $  but  if  he  had  iilue  umder  of 
alive,  (fo  that  he  is  inheritable  by  the  law,  if  it  was  not  for  the  «*«  «•<*«* 
attainder,)  the  land  (hall  efcheat  to  the  lord,  and  (hall  not  go  to  (I'f"  ^J  J^'j* 
the  youngeft  (on.    Quod  nota»  pro  diverfitate  legis.    D*  48.  a,  father, 
pi.  16.  Mich.  32  H.  8.  Anon.  *  ?>«o'  "<>e 

■^  "^  be  a  bar  to 

the  joungefti  and  anfwcred  currat  c^mmunii  hx.    tx  lib.  Mr*  Hackwel^  D.  4s.  pi.  i6.  Marg.       ■ 

X  %  Fr>an'f 
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Prynn*t  AW.  oTCottMi^s  Records,  396.  citct  the  fme  ptfitton  m4  aofwer— «-«—$.  P.of  coltenk^* 
fcents  of  landi  In  /ce-fimple,  where  the  eldeft  Ion  dies  unchovt  tflfuey  lirhif  the  father,  the  yaunger  iidl 
inherit  the  father,  bccaufe  he  needi  not  mention  the  elder  brother  in  conveying  of  his  title ;  hot  if  the 
eider  furvive  hit  father  hot  a  day,  and  diet  without  ifliie,  the  youaf  er  cannot  inheric,  becaufe  tiie  cormp. 
tkm  of  the  blood  in  the  elder  (on  fOhriTing  the  father,  impedet  the  dcfcenc  Halc*s  Hit.  Pi.  C.  356, 
357.  cap.  27.  citei  31  £.  i.  Bar,  315.  Bot  fay»,  that  othcrwife  it  it  in  caie  theddeft  fan  had  hccn  an 
alien  bom ;  ^then,  notwithftaoding  fuch  alien  ion  were  yving»  the  land  will  defcend  fnm  the  htiia  W 
the  yoongaft  Ion  bom  a  deniacn* 

3.  A  man  infeoffed  fcvcral  to  the  ufe  of  his  nmfefor  life^  and  after  to 
.  the  ufe  if  the  heirs  male  of  Ins  hody^  and  has  a  fon,  and  after  was  at- 
tainted of  treafon  anno  29  H.  8.  and  the  noife  diedj  and  it  was 
held  that  the  fin  (hall  have  oufter  k  main,  as  a  purcbafir  by  the  name 
of  heir  male^  and  not  as  heir*    Quaere.     Br.  Defcent,  pL  i.  cites 
37  H.  8. 
ffale*sHjft«        4«  jt,  and  B.  are  brothers.    A.  is  attainted^  and  has  ijfue  C  and 
dL^S.  cJ*  ifej)  and  C.  purcbafes  lands,  and  dies  mthoni  iffia.    B.  his  unck  fliall 
not  inherit }  for  A.  who  was  the  medius  ancefior  was  di/ab/eds  per 
Hale  Ch.  J.    Vent.  416.  cites  3  Inft.  241.  Courtney's  cafe. 
Br.  1>efcen^.      5.  Where  the  iffiie  in  tail  is  outlawed  rf felony  in  the  Ufe  oftbo 


s '  c  ^'  *        ^^^*  and  gets  a  pardon  in  the  life  ^the  anee/hr^  he  Aaj  enter  after 

99  Aii;*6x.  ^  death  of  his  anceftor  as  heir  in  tail  \  fontraoff»fin^*  But  i£ 

the  anceftor  dies  before  the  pardon,  then  it  feems,  by  Thorpe,  that 

the  heir  in  tail  cannot  enter.    The  leafon  feeass  to  be  tnafmuch. 

as  the  king  ihall  have  the  land  during  the  life  of  the  outlaw.   Br*. 

Forfeiture  de  Tcrre,  pi.  37. 

D.  S74. 1.         5,  Xhe  younger  brother  bath  iffiu,  and  is  attaint  of  treafon,  and 

Pafch.^     dies.    The  elder  brother,  having  a  title  to  a  petition  of  right,  dies 

£iiz.  Grey*i  without  iflue.    Without  a  reftitudon  the  other  brother's  fon  faadi 

X% — ^      ^^  ^^^^  ^^^^  9  ^^  though  that  title  were  in  an  anceftor  that  was 

Jo.  460!      attainted,  yet  his  father  that  is  the  medium,  whereby  he  muft  conn 

vey  that  title,  was  attainted^  and  fo  the  defcent  is  obftru£led» 

Vent.  425.  per  Hale  Ch.  fi.  cites  10  EMz.  D.  274.  Graves's  cafe. 

But  if  the         7,  Baron  andfeme^  tenants  in  tail  of  lands  of  the  inheritance  of 

yife^^  the  anceftors  ofthc  feme,  have  iffue  a  fin^  who  has  iflue  a  fon, 

after  the'     grandfon  to  the  baron  and  feme.     The  baron  dies.     TAi^fon  com* 

death  of  the  mits  treafon f  and  is  executed,  thefemefuroiving*  Per  Ld.  TVeafuref 

^Tit  bar-    ^  omnes  baroues,  the  grandfon  has  good  title  after  the  death  of  the 

led,  and  the  feme,  and  the  land  is  not  forfeited  by  the  attainder  of  the  fea,  he 

^'"S  ^M       being  executed  in  the  life  of  the  grandmother,  wiio  only  as  long  as 

laSd)  Waufc  ^^  '^^^  ^^  tenant  *  in  uil,  and  the  land  defcended  to  the  grand* 

the  ifliie       fon  as  coufin  and  heir  of  the  body  of  the  feme  the  grandmother. 

cattnotdaJm  Cro.  E.  28.  pi.  12.  Pafch.  26  Eliz.  in  Cam.  Scacc  Mantell  v. 

as  heir  to        i^a-     ^  11 

them  both;   ManteU. 

for  by  the  father  be  ><  bened<    Arg.  Godb.  3r*.  cittt  8  Xep.  7*, 

8.  If  the  elde/lfin  bills  his  father,  the  youngeft  fltall  have  an  i^ 

peal  againft  his  brother  $  and  vet  if  his  brother  be  attainted  at  lui^ 

fuit,  be  ihall  never  inherit  his  father's  lands.   Arg.  Noyi  165*  cites 

k  as  agreed  by  all  the  ji^ges  in  26  Eliz. 

IVlierethc     .  p«  Where  one  is  attainted  of  treafon  orfohny^  this  is  abfblute 

/i^viiirr  ^^^  perpetual  difid>ility  by  corruption  of  blood  for  any  of  his  pof«% 

eLr  ought    terity  to  claim  smy  hereditament  in  fce-Iimple|  or  as  heir  to  him 

or 
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er  to  my  other  anccftor  paramount  hinu     1 1  Rep.  i.  b.  39  Eliz.  '•  *'*'  *'* 
Ld.  Delaware's  cafe.  irE12!^'7ii 

iuch  cafe  foch  other  it  bantd*    Aig.  Lat.  73.  cites  31  E.  3*  Fitth.  Defcent,  17.  and  Bar.  15* 

10.  But  the  heir  in  tail,  in  cafe  of  felony  or  murder  by  the  fa-  Wheire«#«f 
ther,  (hall  have  the  land,  and  the  blood  is  not  corrupted  j  but  it  ^"Jfted'of  * 
is  otherwife  in  cafe  of  treafon  by  the  ftatute  26  H.  8.    Jenlu  82.  crcafon,  bit 

pL  60.  "^  itr' 

r  corrupted* 

Arg.  Oodb.  305.  cites  3  Rep.  10.  Lum]ey*t  cafe,  and  fays,  that  the  ftatute  33  H.  8.  20.  is  the  flrfl 
ftatute  which  vefts  lands  fbrtieited  for  treafon  in  the  king  without  office  found,  fo  as  according  to  the 
Ld.  Lusiilcy*i  cafe,  3  Rep.  xo.  before  this  ftatute  of  33  H.  S.  ao.  the  land  did  deicend  to  the  iffoe  in 
Uil.     Godb.  305.  in  cafe  of  Sheffield  v.  Ratcliff. 

The  ftatotes  of  26  and  33  H.  8.  fubjefi  eftates  tail  to  the  forfeiture  by  attainder  of  treafon,  and  fo 
the  law  ftands  at  this  day,  notwithftanding  the  ftatute  of  i  £•  6.  and  the  ftatute  of  i  Mar.  But  yeC 
thefe  ads  are  not  abfolutely  a  repeal  of  the  ftatute  of  donis  conditionalibus,  for  notwithftanding  the  for- 
iieiture  of  the  lands  entailed  by  the  atuinder,  yet  the  blood  is  not  corrupted  as  to  the  iflue  in  tail ;  and 
therefore  if  the  fon  of  the  donee  in  tall  be  attainted  of  treafon  in  the  life  of  the  father,  and  die,  having 
Ifltie,  and  then  the  father  dies,  the  eftate  fliall  defcend  to  the  grand-child,  notwithftanding  the  father'a 
attainder)  but  otherwife  it  vroold  have  been  in  cafe  of  a  fee  fimple.  Hale's  Htft.  PI.  C  356.  cites 
3  Co«  Rep«  10.  b.  Dowtie*t  cafe*— — Jenk.  82.  pU  6o«  $•  P.  and  cites  S.  C. 

1 1,  Where  a  remainder  is  limited  to  the  right  heirs  of  J*  S.  and  J*"*-  *o3» 
J,  S.  afterwards  is  attainted,  his  heir  fliall  not  take  \  for  his  blood  '**  *^*  ^*^* 
IS  conupted^  and  he  is  iflue  only,  and  not  heir.     Jenk.  Sa.  pL  6o« 

I  a.  If  corruption  of  the  blood  of  the  father  difables  the  courfe  That  it  does 
of  defcent  and  inheritance  between  the  brother  and  the  father.  Mo.  j,  *^  cites 
569.  pi.  775.  Pafch.  41  Eliz.  in  the  Exchequer,  Countefs  of  War-  it  asadjudg. 
wick's  cafe.    No  judgment.  ^  4/  eHx. 

•*      "  in  Holbie  ■ 

cafe.  -Woy,  S58.  I^c.  S.  C.  by  the  name  of  the  King  ▼•  Borafton  and  Adams,  alias  Altonwood*s 

cafe.  4  Le.  5.  pi.  zi>  Sir  Tho«  Hobbie*s  cafe.  nAnd  fee  the  argument  of  Hale  Ch.  B.  ia 

cafe  of  CoUingwood  ▼•  Pace.    Vent.  413  to  430. 

13.  Land  is  given  to  A*  and  the  heirs  males  of  his  tody,  remain* 
der  to  tie  heirs  females  of  his  body.  If  xh&  father  commits  treafon^ 
both  heir  male  and  female  are  barred ;  for  they  both  claim  by  the 
father.  But  if  the  heir  male,  after  his  father's  death,  is  attainted  of 
treafon,  the  king  (hall  have  the  lands  as  long  as  he  has  iflue  male 
of  his  body,  and  if  he  dies  without  i/pse,  the  heir  female  fball  have 
the  lands  i  for  ihe  claims  by  the  father,  and  not  by  the  brother, 
Arg-  Godb.  311.  cites  Litt.  719. 

X4«  If  there  be  grandfather,  father,  andfon^  and  the  grandfather  In  all  cafes, 
mnd father  have  divers  other  fons,  and  the  father  is  attainted  of  felony,  (**"'  ®"*y  '* 
mnd  pardoned,  yet  the  blood  remains  corrupted,  not  only  above  him,  l^t^^  attain. 
and  about  him,  but  alfo  to  all  his  children  born  at  the  time  of  the  der  of  irea. 
attainder.    Co.  litt.  302,  a.  ^»  ^'  ^«*<>- 

-'^  ny  comipta 

the  Uood  npward  and  downward,  fe  that  no  pcrfen  that  muft  make  his  derivation  of  defcent  to  or 
*  through  the  party  attaint,  can  inherit ;  as  if  there  be  grandfather,  father,  and  fon,  and  the  father  is  at« 
tainted,  and  dks  in  the  life  of  the  grandfather,  th^  fon  cannot  mherit  the  grandfather.  Halc*s  Hift. 
fU  C.  356. 

•[2723 

15.  Refdved  by  the  two  chief  juftices,  and  the  chief  baron,  M0.S15.pU 
that  whereas  P.  had  covenanted  by  indenture  yjr  natural  affcBion,  surl'cha^ 
ioflandfnfed  to  himfelffor  life,  the  remainder  for  life  to  F,  the  eldeft  her,  "s.  c. 
ion  of  his  brother,  the  remainder  to  thefirflfon  of^z  faid  F.  and  fo  ^i^^  i>ut 
to  the  8th  foDj^  &c.  the  remainder  to  the  right  heirs  of  F.  and  P.  is  ^{J^J^ 

X  3  attainted  vchooent 
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prefiiiTip.  attainted  of  treafon^  and  executed  before  the  birth  of  any  fan  to  F,  that 
gcry  of  the'  ^^  ^^^^  uoxTi  aftCT  arc  all  utterly  barred  by  that  attainder,  and  the 
fajd  deed,  king  fhall  have  the  fee  difcharged  of  all  the  remainders  limited  to 
the  deed  wu  ^ht  fons  not  yet  born.   Noy,  102.  Trin.  o  Jac.  Sir  Tho.  Palmer's 

cenforedand        ^  '  ''  -^  '' 

damned,  but  Cale. 
no  perfon  cenfured* 

The  wife  11  ig.  Hujband  and  wife^  tenants  in  tail,  if  one  if  attaint  qftrea/on, 
•!!1k!!  l".^*  the  land  Ihall  not  defcend  to  the  iflue ;  bccaufe  he  cannot  make 
yet  the  land  titlc  as  heir  to  them  both.  Arg.  Godb.  312.  cites  9  Rep.  140. 
is  foifciied    Pafch.  10.  Jac.  in  the  Court  of  Wards,  in  Beaumont's  cafe. 

againft  the 

iilue,  though  it  be  but  a  pofTibility,  for  the  whole  eftate  ii  in  the  wlfe^  but  the  reafon  is,  becaufe  it  was 

cnce  ccuPied  with  the  pojjcj.on*     Arg.  Codb.  325.  cites  9  Rep.  Beaumont's  cafe. 

H.  fdfed  of  17.  It  is  not  the  corruption  of  blood  that  brings  the  land  to  the 

lands  for  3^  king,  for  then  reftitution  of  blood  would  reftorc  the  land  to  the 

tainted  9ntkt  perfon  attainted,  and  his  heirs,  which  it  does  not,  though  it  be  by 

fi^tute  %  &  parliament,  as  appears  by  all  the  afts  of  reftitution  in  blood  only, 

/rw^nVor^  and  the  land  is  forfeited  by  attainder  ipfo  fa£bo,  fo  that  the  lord 

etmntrrfcit'  may  cntcr  by  force  of  ^^  forfeiture,  which  gives  the  title  againft 

tng  the  co'm^  him  for  thc  wholc  eftate,  fo  that  the  heir  is  involved  in  him,  and 

SLrr*  ror.  *^^  dcfccnt  intercepted  and  prevented  by  the  eftate  given  away  by 

rMf>tioH  cf  the  forfeiture,  not  by  the  corruption  of  blood.  Hob.  347.  13  Jac.  in 

^j^'^  Th    "  *^  Exchequer,  by  Hobart  Ch.  J.  in  cafe  of  Sheffield  v.  Ratcliffe. 

ijueftien  was,  whether  the  hnds  were  forfeited  to  the  king,  who  bad  given  the  fime,  as  forfeited,  to  Baron 
Lovel,  who  brought  abiil  in  the  Exchequer  to  redeem,  and  had  a  decree?  On  an  appral  to  the  houfe  of 
lords,  the  judges  held,  that  in  fihny  the  forfeiture  /•  the  lord  is  only  by  vcay  of  ef cheat  ^  pre  defc&u  tenoM-' 
ti$f  hut  in  treajon  the  lands  came  to  the  king  as  an  immediate  forfeit  ure^  which  ivas  a  dijiinfl  penalty  frtm 
eorrupfion  ef  t?lood^  for  the  corruption  may  be  favcd,  and  the  forfeiture  ftiU  remain,  Sc  vice  verla,  and 
therefore  the  lands  forfeited  in  thc  princip^  cafe.  1  Saik.  85.  pi.  2.  Hill.  8  Ann.  in  Dom.  Proc.  Sir 
Seiathiel  Lovei's  cafe. 

« 

18.  If  the  mother  had  been  attainted,  the  uncle  could  not  inherit 
thefon^s  land,  &  fic  e  converfo,  becaufe  the  uncle  to  the  fon,  and 
the  fon  to  the  uncle,  in  their  conveyance,  muft  needs  mention  the 
mother.     Arg.  Noy,  165.  in  cafe  of  Borafton  v.  Adams,  [alias 

*  r  273  1  Hobby's  cafe.] 

4  u.  5.  pi.        19.  A*  has  ijfue^fon  and  daughter,  A.  is  attaint ;  tYitfon  purchqfes, 

**«^-.^*      and  dies  without  iffue :  the  daughter  ihall  inherit  to  her  brother; 

»cco  ingy.   £j^^^  jj^^  ^^  ^^^  \ioxxi  before  the  attainder,  and  there  was  lawful 

citedCro.  J.  blood,  and  hereditable  between  them,  which  was  not  loft  by  the 
539- in pK 7.  corruption  after;  and  upon  the  grounds  which  Littleton  puts,  if 
cited  Hale's  ^^^  purchafc,  and  has  no  heir  of  the  part  of  the  father,  the  heir  of 
Hift.  PI.  c.  the  part  of  the  mother  fliall  have  it ;  fo  here,  though  there  be  no 

3S7 lawful  blood  between  the  fon  and  the  daughter  by  thc  father,  yet 

ThckingT.  of  ^^  P^r'  of  the  mother  is  lavi'ful  blood.  Palm.  19,  Trin.  17 
Boraiton,      Jac.    Hobby's  cafe. 

Adams's, 

alias  Altonwood's,  cafe,  S.  C. — «— S.  C.  cited  Vent.  4.^5.  per  Hale  Ch.  B.  in  cafe  of  CoUingwood  ▼. 
Pace,  and  that  it  was  ruled,  that  notwithftanding  the  attainder,  the  lifter  ibould  inherit,  becaufe  the  dt^ 
fcent  hetnueen  the  br9ther  ardjifier  was  mmediatey  and  the  law  regards  not  the  difability  of  the  father. 

»  j4nd  as  to  thc  cafe  above,  Ha!c  C  h.  B.  faid,  if  it  be  objedled,  that  in  that  cafe  the  mother  was  nt  at' 
en'^nudf  which  might  prcfcrvc  the  legal  blood  between  thc  brother  and  fifter,  I  anfwer,  that  ihat  would 
n.'t  fcrvc,  admitting  the  difabiiity  of  tiie  parents  were  not  at  all  confiderable ;  for  if  itdifable  the  blood  of 
tlic  t-thcr  which  is  derived  to  the  Ion,  it  would  infallibly  deftroy  the  dcfcent  to  the  fifter,  for  ftie  inhcriu 
her  brother  in  the  capacit)  of  heir  to  tne  pan  of  the  mother,  if  by  the  atumdci  ihehad  been  diiablcd  to 

take 
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U\»  IS  lieir  by  the  father*i  blood.  49  E.  3.  12.  If  the  heir  en  the  part  t>f  the  fa'lir  he  attmnted^  the 
iandjbalt  efcbutt,  an4  /hall  never  dciccnd  to  the  heir  of  the  mother,  becaule,  notwithilanding  the  attaiA- 
der,  the  law  looks  upon  tt  as  in  effc^  but  ctht'W.fe  it  is  in  caf:  of  an  alien,  for  if  the  fan  purchafe  landy 
and  faath  no  kindred  on  the  part  of  his  father,  but  an  alien,  it  ihall  defcend  to  the  heir  on  the  part  of  the 
mother ;  and  although  the  Uood  both  of  the  father  and  the  mother  %rcre  in  the  fide.,  yet  if  ihe  were  diC« 
abled  in  the  blood  of  her  father  by  his  attainder,  /he  could  never  intitle  herfelf  by  the  blood  of  act  mo* 
ther.     Vent.  426.  in  cafe  of  Collingwood  ▼.  Pace. 

20.  A.  devifes  that  the  heir  of  B,  Jhail  felt  his  land  s  B.  is  attaint-' 
id  of  felony  in  the  life-time  of  A. — A.  dies.  The  eldeft  fon  of  B. 
cannot  fell  this  land,  for  he  is  not  heir.  The  blood  is  corrupted ; 
he  is  the  iflue  of  B.  The  word  heir  will  not  ferve  for  a  name  of 
purchafe,  if  he  be  not  lawful  heir,  nor  the  word  ijue.  The  word 
fonj  or  daughter,  will,  or  reputed  fon  or  daughter,  in  the  cafe  of  a 
feofiment,  as  well  as  of  a  will,  although  they  be  baftards.  Jenk. 
203.  pi.  27. 

2 1 .  I)upUcattis  fanguis  is  not  neceffary  in  defcents  or  purchafes ;  An  attaint* 
as  where  a  man  hfelfed  in  right  of  his  wife,  an  heirefs,  and  has  iflue,  *^  P'^fi" 
undthe  huft>and  is  attainted,  and  the  wife  dies,  and  the  hulband  bcirtjs]lnd 
dies,  this  fon  {hall  have  the  land.     Jenk.  203.  pi.  27.  has  iiTue  by 

her,  the  ilTuc 
Aail  inherit  J  for  the  marriage  was  lawful,  and  he  only  claims  from  the  mother.  Jenk.  3.  in  pi.  1..^ 
%  Hawk.  PI  C.  457.  cap.  49.  f.  49.  fays,  it  feems  to  be  the  better  opinion,  that  where  a  perion  bath 
fflae  by  t  «iromaii  feifed  of  lands  of  inheritance,  fuch  iflue  may  inheritthe  mother,  though  he  had  never 
any  inheritable  blood  from  the  father.  ■  And  Jbid.  Mar^.  (i)  cites  fctcrai  modem  b(K>ks,  and  then 

fays,  that  this  appears  from  13  H.  7.  cited  S.  P.  C.  196.  and  abridged  Qr.  Tenant  by  the  Curtefy,  pi. 
J  5.  and  wherein  it  is  held,  that  if  the  huiband  of  an  inheritrix  have  iflue,  and  be  attainted  of  fdony, 
and  pardon^,  he  fliall  not  be  tenant  by  curtefy,  by  reafon  of  the  iflue  born  before  the  pardon,  but  by  rea-. 
(an  of  ifliie  bom  after  he  ihall  j  from  whence  it  neccfrariiy  follows,  that  fuch  iflue  muit  be  inheritable  to 
the  wife ;  alfo  it  is  admitted,  Co.  Litt.  84.  b.  that  the  ilfue  of  an  inheritrix  by  an  alien,  or  a  perlbn  at* 
tainted,  may  be  in  w^rd,  whiph  couM  not  be  unlefs  he  could  inherit  the  mother;  autd  cites  Cro.  }.  539. 
i«ict.  Rep.  18.  1  Lev.  59,  60.  but  fays,  that  the  contrary  was  anciently  holdcn. 

12.  Father  is  attainted  of  felony  in  the  life  of  the  grandfather,  and  ^"^  *^  ^^^ 

dies,  leaving  a  fon.     Then  grandfather  dies.     The  land  (hall  ef.  ^^^''^['^^Z 

cheat ;  for  the  fon  muft  make  his  defcent  by  the  father,  which  he  in  taif,  and 

cannot ;  but  if  the  eldeft  fon  had  been  attaint  in  the  life  of  the  far-  the  father  be 

ther,  and  died  without  iflue  in  his  father's  life,  the  fecond  brother  "wyiJ,*  and 

might  inherit;  but  \{  the  eldeft  fon  h^furvived  the  father  and  die*, and 

died  after  without  ifliie,  the  younger  brother  ihould  not  inherit  s  '^*V^*. 

per  Berkley  J,     Cro.  C.  435*  in  pi.  4.  Hill.  1 1  Car.  B.  R.  d[cs"theia?d 

ihall  delicend  to  thegrandfAi,  notwichflanding  the  %6  H»  8.  1 3.  which  gives  a  forfeiture  of  the  lands  of 

the  perlbn  attainted.     See  8  IUp>  166.  Digby's  cafe. J^nk.  287.— Hob.  343.  in  cafe  of  Shef. 

field  V.  Raicliff. 

At  the  parliament  i  H.  4.  the  commons  petitioned,  that  the  attainder  of  die  eldeft  fon  in  the  father*! 
Jife  fliould  not  be  a  bar  to  the  youngefl,  and  it  was  anfwered,  currat  communis  lex.  D.  48.  Marg. 
pi.  j6.  cites  Mr  Hackwell*  *  The  conuption  ot  blood  upon  thi^  fl.ttute  is  only  whe:e  tne 

traitor  has  eftate  tail  in  the  land.     Jenk.  82.  pi.  60.  fiy&,  it  was  fo  adjudged  in  Ld.  Lumky's  cale. 

23.  The  impediment  of  an  anceflor  that  is  not  medius  anctftor  be- 
tween the  perfons  from  whom,  and  to  whom,  will  not  impede  the 
defeent}  per  Hale  Ck  J.  \t\M»  416.  in  cafe  of  CoUingwood  v. 
Pace, 

24.  In  immediate  defcents  there  can  be  no  impediment  but  what  S«  Hafc't 
arifes  in  the  parties  themfelves ;  as,  iht  father  feifed  of  lands,  the  im'-  "*^'  ^'*"  ^* 
pediment  that  hinders  the  defcent  mttfl  be  either  in  the  father  or  the  cap.'a7,-l 
fon :  as  if  the  father  or  the  fon  be  attaint,  or  an  alien.     In  imme-  I'hough  the 
diatc  defcents,  a  difability  of  being  an  alien,  or  attaint  in  him  that  ^^^^^^ 

X  4  is  ^ 
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€9itJangu'mUi  {$  callcda  fttediffs  /tnce/loTf  Virill  difable  a  perfon  to  take  bydefcetit^ 
'horned'  "*'  though  hc  himfclf  has  no  fuch  difability.  As  in  lineal  defcents> 
6i(ftren$b^^  if  die  father  be  attaint^  or  an  *  alien,  and  hath  ijue  a  denizen  born, 
re^itatiu   %  and  dies  in  the  life  of  the  grandfather,  and  the  grafi^ather  e&et 

^\  dtei  fiif^^^  ^^^  '^^  ^^'^  "°*  ^^^'^^  ^^'^  *^  *^"^  *^^'  efcheat.     In  colla* 

s.clscCo.  teral  dcfccnts,  A.  and  B.  brothers,  A.  is  an  alien,  or  attainted, 

Litt.  8.  a.     and  has  ilTue  C.  a  denizen  bom.    B.  purchafes  lands,  and  dies 

without  iflue,  C.  {hall  not  inherit  \  for  A.  (which  was  the  medius 

anceftor,  or  medium  difTercns  of  this  defcent)  was  incapable ;  pcx 

Hale  Ch.  B.    i  Vent.  415,  416  .in  cafe  of  CoUingwood  v*  Pace. 

2^.  A.  tenant  for  lifey  remainder  to  his  wife  for  life^  remainder  to 

the  I  ft,  ad,  &c.  fens  in  tail,  remainder  to  the  right  heirs  of  A. — 

A.  commits  treafon^  and  then  has  a  fon,  and  then  is  attainted. 

Held  that  whether  the  fon  is  bom  before  or  after  the  attainder, 

the  contingent  remainder  to  him  was  not  difcharged  by  the  vefting 

in  the  crown  during  the  life  of  A.  becaufe  of  the  wife's  eftatc« 

which  is  fufficient  to  fupport  it.     2  Salk.  576.  pL  i.  Pafch.  6  W. 

&  M.  in  B.  JR.,  Corbet  v.  Tichboura. 


(C)    Blood  Corrupted.    Reftorcd.    And  R^ftitution 
.    of  what  on  Reverfal  of  Attainders. 

'Dr.  Dlfceat,  I  •  T  F  the  eldefi  fon  who  is  attainted  of  felony,  gets  a  pardon  in  the 
pl.  5S»  lifi  of  the  father^  and  xkz  father  dieSy  the  land  (hall  efcheat ; 

for  the  pardon  cannot  avoid  the  corruption  of  the  blood  9  and  there^ 
fore  it  is  ufed  at  this  day  to  have  reflitution  of  the  blood  by  aB  ofpar* 
liament ;  for  the  king  may  reftore  the  land,  but  not  make  tKe  heir 
to  inherit  unlefs  by  parliament.    Br.  Difcent,  pL  44.  cites  8  £•  i. 

2.  He  who  is  a  clerk  conviB  in  the  life  of  his  father^  and  after 
gets  a  pardon^  he  may  inherit  after  the  death  of  his  father.  Br* 
Difcent,  pi.  42.  cites  15  £.  2.  and  Fitzh.  Corone,  382. 

3.  If  the  ijide  in  tail  be  nttlatved  of  felony  in  the  life  of  the  an* 
Ceftor,  and  gets  a  charter  of  pardon  in  the  life  of  the  aneeflor^  hc  may 
enter ;  ncverthelcfs  if  the  charter  had  been  after  the  death  of  the 
anceftor,  then  it  feems  that  the  king  (hall  have  the  pro(its  during 
his  life.  But  per  Afcue  and  Wych.  if  the  pardon  be  in  the  life 
of  the  anceftor,  or  at  any  time  after,  the  liTue  in  tail  (hall  have 
the  land.  But  Thorp  ftriftly  charged  the  jury  to  find  if  the  par- 
don was  in  the  life  of  the  anceftor  or  after ;  for  if  after,  then  the 
king  (hall  have  the  land  during  his  life,  as  it  feems.  Br.  Difcent, 
pi  23.  cites  29  AW.  6 1. 

4.  Land  'was  ajfured  to  S.  by  aB  of  parliament^  vn.  a  manor ^ 
and  after  a  tenant  who  held  of  it  in  cavalry  died,  and  after  S,  was 
attainted  of  treafon,  and  the  aEl  revtrfed  by  parliament  in  all  points^ 

fdving  the  titles  of  thofe  who  did  not  claim  by  the  fr/l  oR^  which  is 
now  reverfed  by  this  lajfl  aSl  s  and  the  Hngjeifed  the  manor  and  granted 
it  to  his  mother.  Quwre,  if  the  patentee  fiiall  have  the  faid  ward, 
and  by  all  the  juftices  in  effeGt  (he  (hall  have  it,  becaufe  the  iirft 
a&  is  reverfed  in  all  points,  ootwitliftanding  it  be  only  a  chattel 

vefted^ 
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ireftedy  and  that  all  the  mefne  occupiers  (hall  be  charged  of  the 
profits.  Quod  qusere  \  fbr  it  feems  to  be  no  law.  Br.  Parlia- 
ment^ pi.  39.  cites  3  H.  7.  15. 

5.  In  trefpafs  a  man  was  attainted  of  treafon  by  aB  of  parliament^  Br.  RelatU 
mnd  4^er  he  vms  reftored  by  another  parliament^  and  the  attainder  °"'  P**  44» 
annuUedf  and  that  itjhould  be  void  as  ifnc^B  had  heen^  and  iliould   buriet'vta  it 
be  as  ample  and  available  to  him  as  if  no  a£l  of  attainder  had  •  qu^re  if 
been;  and  he  svho  was  reftored  did  trefpafs  upon  the  land  mefne  be-  ^*^^^^*^'" 
tweenthe  attainder  and  the  reftitution ;  and  the  patentee  nvho  had  which  wT 
patent  of  the  land  after  the  *  attainder ^  brought  trefpafs^  and  the  other  veA^d,  fhall 
pleaded  the  aB  rf  reftitution.     Per  Keble,  the  a^ion  lies  weU ;  for  J^  »^''**«>- 
where  judgment  is  reverfed  by  error,  the  party  (hall  not  punifh      ^  ^'-5  J 
mefne  trefpafs,  or  have  the  mefne  profits,  unlefs  by  fpecial  judg- 
ment, and  fuch  words  are  not  here  in  the  a£l  of  reftitution ;  but 
Fineux  contra,  and  took  a  great  diverftty  where  the  repellance  affirms 
the  firfi  ajfurance^  and  where  it  difaffirms  itj  as  leafe  for  years, 
which  is  determined  after,  or  feoffments  upon  condition,  and  the 
entry  for  the  condition  broken,  &c.  thofe  affirm  the  poiTeffion, 
contra  of  reverfals  of  judgments  by  error,  or  by  parliament,  or 
entry  by  elder  title,  and  yet  it  feems  that  the  meuie  ads  executed 
Ihall  not  be  reformed.     Per  Fifher,  if  trefpafs  is  done  againft  the 
beir^  and  after  the  elder  brother  is  deraigned^  yet  trefpafs  lies  for 
the  firft  heir ;  for  it  is  an  a£lion  vefted ;  per  Vavifor,  thofe  words 
in  the  a£l,  that  all  (hall  be  void  and  as  if  no  attainder  had  been, 
(hall  be  intended  from  this  time  forth,  from  the  making  of  the  z€t 
of  reftitution,  and  (hall  not  have  relation  to  mefne  a<^s  executed 
or  vefted  before ;  and  Davers  and  Hales  accorded.     Br.  Parlia* 
ment,  pi.  41.  cites  4  H.  7.  10. 

6.  And  if  a  villein  had  purchafed^  and  the  patentee  entered  before  Br,  Rrltfi. 
the  refHtutioUy  he  who  is  reftored  after  fliall  not  have  his  perquifite  ®."» P*'  ^ 
which  is  vefted ;  per  Davers  &  Hales.     Ibid.  &  s.  F.  by 

7.  &  of  wards  veftedy  and  of  prefentments  of  clerks  who  arc  in-  Hawes,  thjt 
dufledy  and  fliall  not  extend  to  mefne  afts  vefted ;  and  5  were  J^^i'^^^JUJ* 
with  the  aftion,  and  6  againft  it,  and  fo  it  was  relinquiflied.    But  them. 
Brooke  fays  it  feems  to  him  that  the  beft  opinion  in  reafon  is  with 

the  plaintifi^  becaufe  it  was  an  a£tion  vefted  in  him  before. 
Ibid. 

8.  Lord  and  tenant ;  the  tenant  is  attainted  of  treafon  by  parliament y 
«nd  after  the  king  by  parliament  reftores  him  or  his  heir^  as  if  no 
attainder  had  been  s  there  the  feigniory  which  was  cxtiiidl  is  revived s 
quod  nota.    Br.  Extinguiftimcnt,  pi.  47.  cites  31  H.  8. 

'  9.  If  a  man  is  attainted  of  treafon^  the  king  may  reflore  the  heir 
fo  the  land  by  his  patetU  of  grant :  but  he  cannot  make  the  heir  to  be 
heir  of  the  bloody  nor  to  be  reftored  to  it  without  parliament*  Note 
the  difierence ;  for  it  is  in  prejudice  of  others.  Br*  Reftitution^ 
pi.  3  7.  cites  3  E.  6. 

10.  If  a  man  be  attainted  of  felony,  being  feized  of  land, 
and  after  get  a  pardon  and  purchafes  other  landj  the  heir  fliall  inherit 
the  laft  land,  for  the  wife  fliall  be  endowed.  Br.  Defcent,  pi.  54. 
cites  N.  B. 

11.  Note,  that  the  corruption  of  blood  cannot  be  purged  by  slnft-M®* 
grant  i  nor  pardon  of  the  kmg  nor  otherwife^  unlffs  by  off  of  parliament:  *^[  ^^^^^ 

13  for       *   '    ' 


2JS  ^loon  Corrupted* 

for  the  king  canndt  make  an  heir  who  is  not  inheritable  by  the 

law  of  the  realm  ;  quod  notd.     And  tlie  king  ma^  make  an  alien 

denizen,  but  he  cannot  make  him  heir  \  for  he  inay  not  prejudice 

another  who  is  heir,  nor  the  lord  in  his  efcheat;  and  fo  all 

reflitutions  to  the  name  of  heir  qre  by  parliament.     Br.  Difcenty 

pi.  57.  «cites  Dr.  &  Stud.  lib.  i. 

?*^'*"®^^"        12.  Note,  by  Bromley  and  Portman,  if  a  man  be  attainted  of 

luf hid  Ufue  treafon  or  felony,  and  the  king  pardons  hiniy  and  after  he  ptirchafes 

boin  befotc     lands  in  fee,  and  takes  a  ivife  and  hath  ijfue^  and  dies,  the  iflue  fliall 

the  *"**^^-^^  inherit }  for  by  the  pardon  he  was  well  enough  reftored  to  his 

iflTvici* living   blood;  for  he  is  by  it  enabled  to  purchafe,  and  need  not  to  this 

-•t  his  death,   purpofe  have  rcftitution  \  and  this  reafin  ferves  for  the  iffut  had 

fojT&aJ^no't  ^C^**^  '*^  attainder  and  pardon.     Dal.  14.  pi.  3.  anno  I  Mar.  cite* 

inheric;  buc  Stanford,  fol.  196.  Trin.  9  H.  5.  9. 

ilTuch  prior 

b>rn  Ton  dies  in  the  life  of  the  father,  then  the  after-born  Con  (hall  inherit;  becaufe  he  was  not  In 
being  while  h}«  father*!  attainder  ftood  in  force,  but  was  barn. after  the  pu  ging  of  the  ctime  and  puoifli- 
mcnc  by  the  pardon.    Hale't  Hift.  PI.  C.  358.  cap.  27.  cites  Litt.  f.  747. 

f  276  J        13.  But  if  there  are  grandfather^  father ^  andfon^  and  xht  father 

is  attainted  of  treafon  or  'felony,  and  difSy  in  this  cafe  the  foa 

(hall  not  demand  the  land  as  heir  to  the  grandfather,  notwith^ 

ftanding  that  the  father  had  his  pardon ;  for  the  bridge  is  h'oken^ 

and  as  the  father  himfelf  b  barred,  fo  is  the  fon ;  per  Bromley 

and  Portman.     Anno  i  Mar.  quod  nota.     Dal.  14.  pi.  3.  cite^ 

Stamford,  fol.  196.  Trin.  9  H,  5.  9. 

S.  C.  cited         1^,  'J^Jjc  elder  brother  had  fotne  caufe  for  a  petition  of  right  for 

ArK.^"|o.       ionds.     B,  the  yonnger  brother  had  ijfue^  and  was  attainted  of  treafou 

490.  and      and  executed.     A.  died  without  ijfue.     The  queftion  was  whcthcf 

Jays  that  the  ^^  f^^  of  g.  -vv'as  barred  qf  his  petition  of  right  by  the  faid  attain- 

tified  the"'  ^^^  >  ^"^  ^^  fccms  he  IS,  fo  long  as  the  attainder  remains  in  force. 

^uccn,  that     But  afterwards  the  fon  of  B.  is  reflored  in  blood  by  parliament  as  heir 

It  w^s  great    ^Q  his  father^  by  thefe  words,  (viz.)  that  he  and  his  heirs  /hall  be 

con'fdencc      enabled  only  in  blood  as  fon  and  heirs  if  his  father ^  and  fhall  have  and 

to  rrlicve       ^njoy  all  fuch  lands  which  fhall  defend^  remain^  or  revert  from  any 

the  fon.—     col hteral  ancejhr  of  his  fatd  father y  as  if  the  attainder  had  not  been 

the  firft        hadyfaving  to  the  king  the  lands  in  his  handsy  or  of  any  other y  by  reafon 

point,  cited    of  the  attainder.     It  feems  that  by  thefe  claufes,  the  intent  of  th^ 

^fG^v^'^p  king  and  parliament  was  to  reftore  and  enable  him  to  have  his 

Craves^*      petition  of  right  as  heir  to  his  uncle.     D.  274.  pi.  40.  Pafch« 

cafe,  by  Hale    10  Eliz.    Anon. 

Ch.   B. 

Vent.  416.  425. S.  C.  cited  by  Berkley  J.     Cro.  C.  543.  pi,  8.  as  to  the  S.  P.  — S.  C.  cited 

3  Inil.  240.  cap.  io6. 

Though  I  J.  If  a  man  be  attainted  of  treafon  or  felony,  though  he  be 

does  not**^"  hoxTi  in  wedlock,  he  can  be  heir  to  no  man,  nor  any  man  heir  tp 
reftore  the  him  propter  deliclum  •,  for  that  by  his  attainder  his  blood  is  cor- 
blood,  yet  as  rupted,  ajul  this  corruption  of  blood  is  fo  high,  as  it  cannot  abfo^ 
Iftc^^lt^'has  '«^4  befalvcd  and  refored  but  by  aH  of  parliament :  for  though  th^ 
the  force  of  perfon  attainted  obtain  his  charter  of  pardon,  yet  that  doth  not 
a  rcftitution.  nii.ke  any  to  be  heir,  whofe  blood  was  corrupted  at  the  tim^  of 
p»!^c*  ^cs!  ^^^  attair.der,  either  downward  or  upward.     Co.  Litt.  8,  a. 

ear.  a?* 

16.  Of 
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16.  Of  rcttitutions  by  parliamenty  kmc  he  in  Hcod  onlyy  (thatis^  Hale'tHift. 
to  make  his  refort  as  heir  in  blood  to  the  party  attainted,  and  other  cap.i7.s!i>* 
his  anceftors,  aftd  not  to  any  dignity^  inherttatice  of  lands,  (sfcj  and   and  chat « 
this  is  a  reftitution  fecundum  quid,  or  m  part ;  and  fome  be  general  f**/?J^^ 
reftitutions,  to  b^^dy  honours,  dignities,  inheritance,  and  all  that  nvas  j^^y  j^  ^^^ 
ioft  by  the  attainder ;  and  that  is  reilitutio  in  integrum,  with  an  ad-  cialand  qua. 
dition  fometimes  that  it  (hall  be  lawful  for  the  party  reftored,  and  'i^***  >  *»"' 
his  heirs,  to  enter,  &c.     Of  the  iirft  you  may  read  in  Dier,  lo  raJiy  a^fti. 
Eliz.  fo.  274.  in  Petition;  and  Rot.  Par.  23  £liz.  of  the  Earl  of  tucion  in 
Arundel,  &c.    Of  the  2d  you  may  read  15  Ed.  3.  tit.  Petition,  2.  ftj^'u^^'Jjf^**' 

3  H.  7.  fo.  15.  a.  10  H.  7.  22,  23.  Pi.  Com.  fo.  175.  Rot.  Par.  rally  and  «. 
13  H.  4*  Nu.  20.  &c.     Of  both  of  them  you  may  read  plentifully  tcnfiwiy.-, 
in  our  books  and  parliament-rolls,  and  divers  of  them  with  addi-  ^*^  ^^^ 
tion  of  entry.     See  i  H.  8.  Kclw.  154.  Sir  Will.  Odehal's  cafe;  wasmriJ/5, 

4  H.  7.  7.  Lord  Ormond's  cafe;  Rot,  Pari.  11  H.  4.  Nu.  42.  *c.  to  the 
Rich.  deHafting's  cafe;  and  Rot.  Pari.  14  Ed.  4.  Nu.  4.  Sir  jj^^.^^^^ 
John  Fortefcue's  cafe,  attainted  of  treafon  in  i  E.  4.  &c.  3  Inft.  Aibo  Mo- 

240.   cap.   106.  njfterio^ 

h\t4ittainderp 
•nd  granted  the  famt  Co  Robert  de  Mares  and  his  heirs,  donee  eat  reddiderit  reff'ts  baredihus,  per  volua* 
taCem  fuam,  vd  per  pacem.  And  albelc,  at  the  making  of  tin  grant,  JVilliam  de  Albo  Monaileiio^ 
(heing  dead)  could  have,  in  refpedt  of  the  attainder  and  corruption  of  blood,  no  right  htir  \  yet  becauie 
it  was  to  make  reftitution,  it  had  a  moft  benign  intcrpreution.  3  Inft.  241.  cap.  106. 
'  In  refticutlons  the^tfrry  it  fa-uoured,  and  not  the  king,  and  his  prerogaiive  has  no  exemption :  per 
Dyer  Ch.  J.     PI.  C.  252.  a.  Trin.  4  £liz.  in  cafe  of  Wiliion  v.  Ld.  Berkiey^  3  loft,  ^i^ 

cap.  106.  S.  F. 

17.  If  a  perfon  attainted  is  reftored  to  his  blood,  this  does  not    []  277  ^ 
rtfiore  his  /and :  for  the  attainder  has  2  efFe£ls,  viz.  to  corrupt 

the  blood,  and  to  give  a  forfeiture  of  all  his  eftate  both  real  and 
perfonal  to  the  king.     Jenk.  287.  pi.  2i. 

1 8.  Upon  reverfal  of  attainders  there  is  no  reftitution  of  mo» 
fiey  paid  to  the  king,  becaufe  the  barons  cannot  in  fuch  cafe  con- 
troul  the  treafury,  and  what  is  once  paid  into  the  treafury  cannot 
begot  out  again ;  per  Treby  Ch.  J.  5  Mod.  49.  Trin.  7  W.  3. 
in  cafe  of  the  King  v.  Hornby.— Per  Holt  Ch.  J.  ibid.  61.  S.  P. 

19.  Reftitution  of  blood,  in  its  true  nature  and  extent,  can  only 
be  by  a£l  of  parliament.     Hale's  Hiit.  PI.  C.  358. 

20    A.  has  ijfue  B.  a  fon,  and  is  attaint  of  treafon,  and  dies.    B,  And  it  is 
fftrcbafes  land  in  fee-fimple.     JB.  by  parliament  is  reftored  only  in  {j*'**  ^^**  ^^ 
bloqi,  and  enabled  as  well  to  be  heir  to  A.  as  to  all  other  colla-  fufficient  if 
teral  lineal  anceftors,  provided  it  ftiall  not  reftore  B.  to  any  of  the  the  aa  had 
lands  of  A.  forfeited  by  the  attainder.     J5.  dies  without  iJfue.     It  ^^^^  •"<* 
was  ruled  that  the  land  of  B.  fballdefcend  to  the  fifters  of  A.  as  aunts  fn^i.^  ©" 
and  collateral  heirs  of  B.     I  ft,  Becaufe  the  corruption  of  blood  by  ly,  as  heir 
the  attainder  is  removed  by  the  reftitution.     2dly,  Although  the  ^**  ^•" 
words  of  the  aft  of  reftitution  be  to  reftore  B.  only  as  heir  to  A.  that 'thereby 
&c.  yet  this  doth  not  only  remove  the  corruption  of  blood,  and  he  *nd  hit 
reftore  him  and  his  lineal  heirs  in  blood,  but  alfo  his  collateral  |jj||"»  ** 
heirs,  and  removes  that  impediment  which  would  have  hindered  teral  as  Ji.* 
the  defcent  to  them.     Hale's  Hift.  PL  C.  258,  259.  cites  Co.  P.  aeai,  ought 
C.  cap.  106.  Courtney's  cafe.  Se"*dtel 

IccAt  ffom  A.  (for  there  was  the  ftop  aad  corruption)  and  fipm  all  other  the  ancefton  of  the  faid  B. 
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fineal  or  colbtenl  {  ind,  ox  tibanianii,  the  other  claufe  is  idded  for  the  mgre  mamfe^atioa  tbertof* 
I  In&m  24a.  up.  X06. 

Tor  more  of  Blood  Corrupted  in  general,  fee  $OVttltHVt0, 

and  other  proper  titles. 


(A)    Mmhtts, 


frkagood  ^*   1^  ^TSimrelfa/estomeal/affionswhicblhaveagain/fhim^wbcTti 
wtkB(t  to  '^  the  intent  may  be  to  releafe  all  the  a£bions  which  he  had 

m,  and  the  againft  me,  yet  it  mall  not  be  fo  taken  againft  the  exprefs  limi* 

•reToL.  '  tation ;  for  words  mate  pka.    Otherwife  of  a  folvendum*    Axg. 

jfeok.  198.  Roll.  Rep.  367.  cites  14  E.  4.  a. 

^1.  11.  cjtet 

S  £•  4*  4%*  14  S*  4«  ^«  ^*  5^*  Kelw.  i6z.  174*  Hob.  274. 

a.  Condition  of  a  bond,  that  if  A.  pay  JJ.  20/.  of  Uwful  Eng^ 

lyb  moneyy  which  Jhall  he  in  the  year  of  our  Lord  15999  (the  bond 

was  made  in  1 593,)  in  and  upon  the  i^th  day  of  OBoher  next  enfumg 

the  date  hereof  that  then,  &c.     Adjudged  that  the  payment  was 

to  be  made  in  15999  and  not  before.     Cro.  E.  420.  Mich.  37  5c 

38.£liz.  B..R.  Sharplus  V.  Hankinfon. 

^T**S  C        3'  '®*"  offale  of  a  (hip  by  A.  to  B.  was  made  to  A.  the  vendor^ 

Ws.P.doct  to  fecure  me  payment  of  400 1.  and  fo  the  veiidor  fold  to  himfeff^s 

■ot  appear,    but  relieved  in  equity.     Fin.  Rep.  ao6.  Pafch.  27  Car.  a.  Dc^ 

t  278  ]   gelder  v.  Depeifter  &  Monday. 

4.  Interpretatio  fiendaeft  ut  reivakat.     Jenk.  198.  pL  la^ 

For  more  of  Blunders  in  general,   fee  9^fffa&f  Of  Witttlt^ 
jRonri nCe,  ^bUffationgt  (M)  (N),  and  other  proper  titles. 


(    «78    ) 


(A)  Booj^isf  anD  :^utt)or£;» 


I.  8  Ann.  cap.  19.  CJ^HE  author  ^f  any  book  not  jit  prmt^^  and 
/•I*  ^    his  affignsy  JhaU  hav€  the  file  liberty  of  print'* 

ing  it  fir  14  yearSy  to  commence  from  the  day  of  publifhing  thereof  i 
and  if  anyperfon^  within  the  faid  time,  Jball  print,  reprint,  or  import 
any  fuch  book  without  the  confent  of  fuch  proprietor  in  writing,  Jigned 
in  the  prefence  of  2  credible  witnejfes,  or  fhall  knowingly  publijh  it  with^ 
out  fuch  confent,  the  offender  Jhall  forfeit  the  books  and  jheets  tOithe 
proprietor,  who  fbflll  forthwith  damqfk  and  make  them  wqfte  paper ^ 
and fhall forfeit  id*  for  every  fheet  found  in  his  atflody,  either  printed 
or  printing,  one  moiety  to  the  crown^  the  other  to  him  who  will  fue  in 
any  court  at  Weftminfler* 

2.  S.  2*  No  bookfeller,  printer,  or  other  perfon^fhallbe  liable  to  theft 
forfeitures  by  printing  or  reprinting  any  book  without  confent,  unlefs  the 

title  to  the  copy  of  the  book  fhall,  before  fuch  publication,  be  entered  in 
the  regifter^book  of  the  company  of  fiationers,  as  ufual,  at  the  ball  of 
the  faid  company  ;  and  unlefs  the  confent  of  the''  proprietor  be  entered^ 
paying  6d.  for  each  entry,  which  regt/ler^nok  may  at  all  feafonable  times 
be  infpe5led  without  fee  ;  and  the  clerk  of  the  company  if  flationers^ 
vfben  required,  fhall  give  a  cerHficati  rf  fuch  entry  ;  for  which  certi^ 
Jicate  he  Jhall  have  6  dm 

3.  Bill  to  be  quieted  in  the  enjoyment  of  the  right  of  fole 
printing  Dr.  Prideaux's  book>  ~  called  Directions  to  Church- 
wardens) and  for  a  perpetual  injunction  againfl:  the  defendant  to 
prevent  hvs  printing  and  publilhing  the  fame.  The  plaintiffs  claim 
the  fole  right  of  printing,  by  grant  of  the  copy  from  the  author, 
per  ftat.  8  Ann.  fol.  261.  The  defendant  claims  a  title  under  the 
original  printer  of  the  book,  to  whom  the  author  firfi  delivered  the  copy 
to  be  printed,  rer  Ld.  C.  Macclesfield,  the  bare  delivery  of  tne 
copy  by  the  author  to  be  printedf  doth  not  deveft  the  right  of  the 
copy  out  of  the  author ;  but  is  only  an  authority  to  the  printer  to 
pript  that  edition,  and  the  author  may  afterwards  grant  the  right 
of  the  copy  to  another  perfon.  And  a  perpetual  injunction  was 
mnted  againft  the  defendant  not  to  print  and  publifh  the  faid 
book.  MS.  Rep.  Mich.  9  Geo.  Cane.  Knaplock  &  Tonfon  v. 
Curie. 

4.  A  bill  was  brought  by  the  plaintiiF  as  aflignee  of  the  copy 
of  the  Dunciad  againft  the  defendants,  for  an  injunction  to  fay 
them  from  printing  and  felling  the  Dunciad,  and  to  be  quieted  in 
die  enjoyment  of  the  fole  ppinting  of  that  book  for  14  years,  ac- 
cording to  ftat.  8  Ann.  cap.  19.  And  upon  filing  the  bill,  and 
upon  an  affidavit  that  the  plaintiff  had  purchafed,  or  legally  acquired 
the  copy  otdiat  book;  an  injunction  was  granted  nifi  caufa.    It  was 

ihewcd 


fliewed  for  caufe,  that  the  plalntiflF  had  not  fet  forth  a  good  title 
to  the  fole  printing  of  this  book,  either  in  the  bill  or  in  the  affi- 
davit upon  which  the  injundlion  was  granted  $  for  he  *  only  fays 
that  he  has  purchafed  or  legally  acquired  the  copy,  iut  does  not /ay 
of  the  author f  or  who  was  the  author ;  and  by  the  ftatute,  the  au- 
thor, or  the  alEgnee  of  the  author,  are  only  intitled  to  the  fole 
right  of  printing  the  book,  and  no  other  perfon ;  and  it  is  not 
fuflicient  to  fay  he  purchafed  or  legally  acquired  the  copy,  with- 
out faying  he  purchafed  it  of  the  author.  King  C.  allowed  the 
caufe,  and  difTolved  the  injunction.  Trin.  2  Geo.  2.  Gillivcr  v« 
Snaggs.  Afterwards  in  the  fame  term,  an  injunAion  was  granted 
in  the  case  of  Gat,  author  of  the  Sequel  of  the  Beggar's  Opera, 
againft  publifhing  and  felling  thatboc&,  upon  a  bill  founded  upon 
ftat.  8  Ann.  cap.  19. 

For  more  of  Books  and  Authors  in  genera],  fee  ^VtVOQ^ttbt 

(D.  e.  2)  and  other  proper  titles. 


(A)   Bottomtp-Bontifif. 


S.C.  cited  I.  A  Ship  going  in  the  ^ttrg-^traJe  to  Newfoundland^  (which 
byDode  ^LX    yoyagc  muft  be  performed  in  8  months,)  the  plaintiff  gave 

J.** soli  509!  ^*^  defendant  50/.  /<7  repay  60 1,  upon  the  return  of  the  fbip  to  Dart^ 
pi.  20.'  by*  fhouth\  and  if  by  leakage  or  tempeft  fhe  fhould  not  return  in  8  months^ 
the  name  of  /^^  to  pay  the  principal  money  ^  viz.  50/.  only  ^  and.  if  fhe  never  r*- 
c«fc  "where*  turned^  then  he  fhould  pay  nothing.  All  the  court  held  that  this  is 
one  went  to  no  ufury  witliin  the  llatute ;  for  if  the  fliip  had  {laid  at  New- 
r*r^°"d**"  foundland  2  or  3  years,  he  was  to  pay  but  60 1.  upon  the  return 
another  lent  of  ^^  ^^Vi  ^^^  ^^  ^^  never  returned,  then  nothing ;  fo  as  the 
him  100 1.  jjlaintiff  ran  a  hazard  of  having  lefs  than  the  intcreft  which  the 
to  viViua'*  ^^  allows,  and  poflibly  neither  principal  nor  intereft.  Cro.  J. 
his  Aip  5       ao8.  pi.  3.  Trin.  6  Jac.  B.  R.  Sharpley  v.  Hurrell. 

and  if  he  *  ' 

returned  with  the  ftip,  lie  was  to  have  To  many  looo  of  fifty  and  exprefled  at  what  rate,  which  ex* 
ceeded  the  intereft  a>lowed  by  the  Itatate  j  and  if  he  did  not  return,  then  he  (hould  lofe  his  princtp«l  j 
•nd  adjudged  no  ufury* 

Lev.  54,55.  2.  Debt  Upon  bond  of  300 1.  conditioned  that  If  fueh  a  fhip 
il'^CarVi*  f^^t^d  '^  &urat  in  the  £aft-Indies,  and  returned  fafe  to  London,  or 
B.  R.  Sayer  if  the  owner  and  his  goods  returned  fafe ^  &C.  then  the  defendant 
\  c  ***2i    Jfjouldpay  to  the  plaintiff  the  principal  fum  of  yi^U  andalfo  40/.  for 

I X  tverj 
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0VBIJ  lOoL     But  if  the  Jhip  fiould perijh  by  any  unavotdabU  cafuiihy  ^^  »  g»o<* 

rf  the  fea^  fire  or  enemies j  to  be  proved  by  fufiicient  evidence,  tJien  ^^^^^^ 

mt  plaintiff  ivas  to  have  nothing.     The  queilion  was,  whether  this  tolerable  by 

was  an  ufurious  contraft  ?  Adjudged  that  it  was  not,  and  that  it  ^^«  "J«  ^^ 

was  a  good  bottomry  contra£l ;  Brldgman  Ch.  J.  diftinguijhed  be-*  ^^  aiiowl' 

tween  a  bargain  and  a  loan  /  for  where  the  bargain  is  plain,  and  able  for  rh» 

the  principal  is  in  hazard,  it  cannot  be  faid  within  the  ftatute  of  ^^'"^  PJ"^* 

ufury  J  but  it  is  otherwife  of  a  loan,  where  it  is  intended  that  the  and  judg-^ 

{principal  is  in  no  hazard  j  and  adjudged  per  tot.  Cur.  for  the  mencfnrdM 

plaintiff,  that  this  contract  is  not  ufurious,     Sid.  27.  pi.  8.  Hill.  P^*^'^^^^* 
12  Car.  2.  C.  B.  Soome  v.  Gleen. 

3.  Debt  upon  bond,  conditioned  to  pay  fo  much  if  the  fliip  W. 
return  within  6  months  from  Oftend  to  London,  (which  was  more 
than  the  lawful  intcreft  of  the  money,)  and  if  flie  did  not  return, 

&c.  then  the  bond  to  be  void.  The  defendant  pleaded^  that  there  [  280  3 
was  a  corrupt  agreement  between  him  and  the  plaintiff,  and  that  at 
the  time  of  making  the  faid  bond,  it  was  corruptly  agreed  between 
them,  that  the  plaintiff  ihould  have  no  more  than  lawful  interell 
in  cafe  the  Ihip  (hould  ever  return,  and  averred  that  the  bond  was 
entered  into  by  covin,  to  evade  the  ftatute  of  ufury  and  the  pe- 
nalty thereof;  upon  this  averment  the  plaintiff  took  iflue,  and  the 
defendant  demurred,  for  that  the  plaintiff  did  not  traverfe  the 
corrupt  agreement,  and  that  the  averment  is  but  the  refult  there- 
of. Hale  Ch.  B.  held  clearly,  that  this  bond  is  not  within  the  fta- 
tute ;  for  it  is  the  common  way  of  infurance,  and  if  this  were 
void  by  the  ftatute  of  ufury,  trade  would  be  deftroyed  ;  and  tliat 
it  is  not  like  the  cafe  where  the  condition  of  the  bond  is  to  pay  io 
much  money  if  fuch  perfon  be  then  living  \  for  there  is  a  cer- 
tainty of  that  at  the  time,  but  it  is  altogether  uncertain  whether 
the  fhip  ihall  ever  return  or  not.  But  he  agreed  that  the  aver* 
ment  was  well  taken,  becaufe  it  difclofes  the  manner  of  the  agree- 
ment. And  though  the  corrupt  agreement  might  have  been  tra- 
▼erfed,  yet  the  averment  is  traverfable  too  ;  and  the  demurrer  to 
the  replication  naught.  Hard.  418.  ph  4*  Pafch.  17  Car.  2.  in 
the  Excheqner,  Joy  v.  Kent. 

4.  The  plaintiff  entered  into  a  penal  bond  of  bottomry  to  pay 
40/.  per  month  for  50/.  The  Jhip  nvas  to  fail  from  Holland  to  the 
Spanifh  iflands^  and  fo  to  return  for  England  \  if  fhe  perifhed,  the 
plaintiff  loft  bis  50/.  She  went  accordingly  to  the  Spanifh  iflands, 
took  in  Moors  at  Africk,  and  upon  that  occafion  *went  to  Barbae 
doesy  and  then  perifbed  at  fca.  The  plaintiff  being  fued  on  the 
bond  for  the  penalty,  fought  relief  in  chancery,  pretending  the 
deviation  was  on  neceffity  *,  the  bill  was  difmiffed  faving  as  to  the 
penalty.     2  Chan.  Cafes,  130.  Mich.  34  Car.  2.  Anon. 

5.  The  plaintiff  was  bound  in  confideration  of  400 1.  as  well  to 
perform  the  voyage  within  6  months,  as  at  the  6  months  end  to  pay  thi 
400/*  and  40/.  premium,  in  cafe  the  vcffel  arrived  fafe,  and  was  not 
Ipft  in  tlic  voyage.  It  fell  out  that  the  plaintiff  never  went  the 
voyage,  whereby  his  bond  became  forfeited,  and  he  now  prefericd 
his  bill  to  be  relieved  ',  and  upon  a  former  hearing,  in  regard  the 
ihip  lay  all  along  in  the  port  of  Lo;.don|  andfo  the  defendant  run 

no 


~  no  hsLZ9Ti  of  lofing  his  principal,  the  Lord  Keeper  thou^  fit  t&^ 
decree,  that  the  defendant  fhould  lofe  the  premium  of  40I.  and 
be  contented  with  his  principal  and  ordinary  intercft  i  and  nov 
upon  a  re^hearingy  he  confirmed  his  former  decree*  Vcnu  263. 
pL  257.  Mich.  1684.  Deguilder  v.  Depeifter* 

6*  The  plaintiff  lent  500/.  upon  tbi  hull  of  a  (hipy  and  defendaai 
€9venanted  to  pay y  if  the  Jbip  went  froff^  London  to  lSan$amy  end  fv» 
turned  from  thence  direftly  to  London  within  12  months^  5S^^*  S^ 
from  London  to  Bantam^  and  from  thence  to  China  or  Formo/a^  and 
returned  to  London  within  24  months^  650/*  and  if  ihe  returned  not 
within  24  monthly  then  to  pay  5A  per  month  above  650/.  till  36 
months  ;  and  if  ihe  return  not  within  36  months^  then  to  pay  710/. 
vnlefs  it  can  he  profoed  by  WUdy  (the  defendant)  that  the  fhip  returned 
not,  but  was  lo/l  within  36  months.  The  ihip  went  from  London  to 
Bantam  f  and  from  thence  to  Surat^  and  other  parts,  and  Jo  returned 
to  Bantam  ;  and  in  her  voyage  from  Bantam  to  London  was  lofi  within 
36  months,  and  the  plaintiff  hereupon  brought  debt  upon  the  obli* 
gation  \  and  this  was  the  h(k  after  long  and  intricate  pleading, 
which  appeared  upon  a  demurrer.  The  court  inclined,  that  by 
reafon  of  the  deviation,  the  party  was  well  intitlcd  to  his  money^ 
&c.  but  advifare  vult  \  and  afterwards  Mich.  36  Car.  2.  B.  K. 
adjudged  accordingly.  Skin.  152.  pU  i.  Hill.  35  &  36  Car.  2» 
B.  R.  Weftcm  v.  WUdy. 

7.  Cafe  on  a  bill  of  lading,  on  condition  that  the  defendant  JhaU 
deliver  fo  much  gold,  the  perils  of  the  fea  excepted.  The  defendant 
pleads  piracy,  to  which  the  plaintiff  demurs;  per  Cur.  piracy  is 

Q  2S1  ]    one  of  the  dangers  of  the  fea ;  and  judgment  for  the  dcfendaatr 
Comb.  56,  57.  Trin.  3  Jac.  2*  B.  R.  Barton  v.  Wsdliford. 

8.  A  part-owner  of  a  {hip  borrowed  money  of  the  plaintiff  apea 
a  bottomry-bond,  payable  on  the  return  of  the  fhip  firom  the  voyage 
fhe  was  then  going  on  the  fervice  of  the  Eaft-India  company,  and 
the  Eaft-India  company  broke  up  the  fhip  in  the  Indies  i  and  the 
owners  brought  their  adlion  againft  the  company  and  recovered  da* 
mages,  but  they  did  not  amount  to  a  full  fatisfa£Hoa  ;  and  the 
obligee  brotdght  his  bill  to  have  his  proportionable  fatufaSion  out  of  the 
money  recoirered ;  but  his  bill  was  difmiiied,  and  he  left  to  re- 
cover as  well  as  he  could  at  law ;  for  a  court  of  equity  will  never 
ajjijl  a  bottomrf-hond,  which  carries  an  unreafonable  intereft.  Abr« 
£qu.  Cafes,  372.  Mich.  1701.  Dandy  v.  Turner. 

9*  Bill  to  be  relieved  againft  a  bottomry-bond,  &c«  with  con* 
dition  that  if  the  fhip  Susannah,  bound  for  the  Eaft-Indies,  (hall 
return  to  London  within  36  months,  or  if  the  (hip  does  not  ro« 
turn  within  36  months,  not  being  taken  or  loft  by  inevitable  acd- 
dent  within  that  time,  then  the  money  to  be  paid,  &c.  7be  fiip 
was  detained  in  port  Surat  in  India  by  embargo  by  the  Great  Mogul,  Jo 
that  the  Jbip  could  not  Jail  from  Surat  till  after  the  36  months  were 
flapjed,  and  in  her  return  home  was  taken  by  the  French  ;  but  being 
after  the  36  months,  the  bond  was  forfeited ;  but  there  being  no 
fault  in  the  mafter,  and  the  voyage  delayed  by  inevitable  accident, 
(viz.)  by  embargo  by  the  Great  Mogul,  the  bill  prayed  to  be  re* 
£eved  againft  me  penalty  of  the  bond*    Per  Harcourt  Qh.    I 


•Bottomr^-'Bontijai,  zBt 

t'dtaiiot  irclieve  in  this  cafe  againft  the  exprefs  agreement  of  the 
parties  \  but  if  the  defendant  had  infured  this  money  upon  the 
(hip,  the  plaintiff  (hall  have  the  benefit  of  the  infurance,  upon 
allowing  the  defendant  the  charges  of  the  infurance,  if  the  plain- 
tiff pays  the  money  within  3*  months ;  bill  to  be  difmifled  with- 
out cofls.  MS»  Rep.  Pafch.  12  Ann.  in  Cane*  Ingledew  v» 
Fofter. 

ID.  Hallheadhad  infured  for  Hutchinfon  and  plaintiffs  his  af- 
Cgnees  on  the  fliip  Eyles,  with  the  company,  and  the  entry  in  the 
company's  book  of  the  contract  was  in  flioit  items  called  a  labels 
which  nvaSy  viz.  at  and  from  Fort  St.  George  to  Londdfij  hjl  or  not 
loft.  And  the  poiiry  was  foon  after  made  out  and  taken  in  the  fol- 
lowing words  ;  "  tbat  the  adventure  was  to  commence  from  thefhifs 
**  departing  from  Fort  St.  George  to  LondonJ"  And  the  cafe  waSj 
that  before  tie  infurance  made  the  fhlp  was  loft  in  the  river  of  Bengal^ 
whither  the  fhip  had  been  fent  from  Fort  St.  George  to  reft.  Bill 
was  brought  by  plaintiffs  to  have  the  infurance  money  paid,  being  ^ 

5 col.  as  a  lofs,  &c.  and  founded  the  equity  tliat  the  policy  was 
not  made  agreeable  to  the  label,  according  to  which  the  rifque  is 
to  commence  from  the  fhip's  coming  firll  to  Fort  St.  George,  and 
the  going  to  Bengal  to  refit  being  a  thing  of  neceifity  for  perform- 
ing the  voyage,  was  no  deviation j  and  the  lofs,  being  during  that 
time,  was  within  the  intent  of  contrafl:  for  the  infuring.  Lord 
Chancellor  faid,  this  is  not  proper  to  determine  here,  ift,  Quef- 
tion  is  as  to  the  agreement.  2d,  As  to  the  breach  j  and  doubted 
as  to  the  agreement.  The  memorandum  is  not  a  printed  form  as' 
to  the  material  points,  and  the  policy  muft  be  governed  by  that, 
if  not  varied.  The  words  in  the  memorandum  or  label  (at  Fort 
St.  George)  includes  the  (lay  of  the  Ihip  there,  and  the  policy 
follows  the  words,  but  adds  this,  viz.  the  beginning  of  the  ad- 
venture to  be  from  the  fliip's  departing  from  Fort  St.  George  for 
London,  which  excludes  the  rifque  whilft  the  (hip  ftaid  there ; 
and  this  feems  an  inconfiftence  in  the  policy,  firft  to  defcribe  the 
voyage,  at  and  from,  &c.  and  then  to  exclude  the  rifque,  at,  &c# 
This  feems  a  miftake  in  writing  the  policy,  and  is  to  be  redified 
as  in  the  cafe  of  articles  and  a  fettlement ;  and  decreed  the  words  to 
he  added  in  the  policy  y  ^^for  the  adventure  to  commence  at  and  from  Fort  r  jg^  1 
St.  George.**  MS.  Rep.  Dec.  6,  1739.  Motteux  v.  London  Af- 
furance. 

For  more  of  Bottomry -Bonds  in  general,  fee  l&oUcffSf  Ot  3^**' 

(urdnCC^  and  other  proper  titles* 


Vol.  IV. 
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FoL  368* 


Btiti9e0. 


(A)    Bridges.     \^I{ow  repaired.^ 

Cf©.C.  365,  [|.  ^^OMMON  bridges  of  right  ought  to  be  repaired  by  tie  iif- 
TIm  cie  of  ^^  habitant  of  the  county^  ^  it  he  not  known  tuba  elfe  ought  to 

Lmgforth.  Hq  it.  Trin.  lo  Car^in  an  information  againft  the  inhabitants  of 
Widge^s.c.  Middlefex  fot  Longford  bridge ;  agreed  per  Curiam.    *  10  Ed. 

•s.c/dt.  3*  ^^'5 

cd  I)  Rep.  33*  Pafcfa.  7  Jac.  By  thc'coaimoii  law  the  whole  county,  that  it,  the  imh4hiut*n 

•J  tb€  MMiify  6r  ibnc,  wherein  the  bridge  it,  ihail  repair  the  fame  ;  for  of  common  right  the  wbolt 
coonty  Boft  Repair  ity  beaaaic  at  ii  lor  the  common  good  and  eafe  of  the  whole  cooaty*  »  Inft* 
701* 

[2.  If  a  man  ertSi  a  mil  for  hit  fingle  profit^  aHd  mahes  a  new 
tut  fir  the  fvater  to  come  thereto^  and  makes  a  new  bridge  over  itf 
and  the  fubjeAt  ufedto  go  over  it ^  as  over  a  common  bridge^  this  bridge 
ought  to  be  repaired  by  him  that  hath  the  mill»  and  not  by  the 
county,  becaufe  it  was  erefled  for  his  own  benefit.     3  Ed.  2« 
B.  R.  adjudged  for  Bow-bridge  and  Channel-bridge,  againft  the 
Prior  of  Stratfordj  and  it  is  now  repaired  by  London,  who  have 
the  milL] 
u'^^ituh^       3.  It  was  prcfentcd  that  the  abbot  of  T.  ought  to  repair  the  bridge 
rJiyKid'  3^  ST.  who  Jaid,  that  at  another  time  he  traver/ed  fuch ^re/entment^ 
fi.  19.  cltei  where  it  was  found  that  he  ought  to  make  but  2  arches  in  the  middles 
^  ^*  and  per  Knivet,  it  is  no  bridge  without  the  refidue,  and  it  is  mi 

prefented  who  made  the  refl^  therefore  the  defendant  {hall  make  the 
whole  if  he  can  fay  no  more,  and  he  may  make  the  bridge  with- 
out the  licence  of  thofe  who  have  land  adjoining.-  Br.  rrelent* 
(bents  in  Courts,  pi.  22.  cites  43  AiT.  37. 

4.  If  a  prior  and  his  predecejfor^  time  out  (f  mindy  have  made  a 

tridge  of  almsy  they  (hall  be  bound  to  repair  it  for  erer«    Br.  Niw 

faipce,  pi.  5*  cites  44  £.  3. 31.  Per  Slnivet  Qi.  J» 

Sff.Knftnct,       5-  He  who  has  land  adjoining  to  a  bridge,  is  not  bound  of  com« 

fi.  aS.  ciM  mon  right  to  repair  it,  though  the  bridge  has  been  there  time  out 

^'^  of  mind,  unlefs  he  has  done  fo  by  prefcription,  and  thofe  whofe 

cftate  he  has,  &c.    Mich.  8  H.  7.  5.  b«  pi.  2. 

6.  At  the  common  law  fome  perfons,  fpiritual  or  temporal,  incor^ 
porateor  ha^  incorporate,  are  bound  to  repair  bridges  ratiene  tenurm 
fusty  terrarumjive  tenementorum,  ice.  fome  ratione  prstfir^tioms  tan* 
turn,  ratione  tenure,  by  teaibn  that  they,  and  thofe  whofe  eftate 
they  have  in  the  lands  or  tenements,  are  bound  in  ftfpe£k  thereof 
to  repair  the  lam^  \  but  they  which  have  lands  on  the  one  fide  of 


4he  iirictgei  or  on  t^e  others  or  both,  are' hot  bound  t>f  common 
tight  to  repair  the  fame.     2  Inftt  700; 

.  7*  But  as  to  Tathmeprxfiriptionis  taritutnj  there  is  a  diverfity  le» 
tuieeH  bodies  politic  or  corporate^  fpirituai  or  temporal^   and  natural 

•  perfinst  for  bodies  politic  or  corporate,  fpiritoai  or  temporal ^  may 
.  oe  bound,  by  uiage  and  prefcription  only,  becaufe  they  are  local, 

and  have  a  fuccdfion  perpetual  \  but  a  natural  perfon  cannot  be 
bound  by  a£l  of  his  anceftor,  without  a  lien,  or  binding,  and  af« 
fetsi    a  Inft.  760; 

8.  If  a  bridge  be  within  n  franchtfe^  thofe  of  the  franchife  are 
lb  repair  it;  If  the  bridge  be  part  within  a  franchife^  and  part  witb^ 
in  the  gmldaHe^  fo  much  as  in  the  franchife  ihall'  be  repaired  by 
thofe  of  the  franchife,  and  fo  much  as  is  within  the  guildable  (hall 
be  repaiined  by  thofe  of  the  guildable,  and  fo  it  is  if  it  ht  in  % 
tounttei,  mutatis  mutandis.     2  Infti  701. 

p;  If  a  man  makes  a  bridge  for  the  common  good  of  all  the  fubjeBs^ 
Ke  is  not  bound  to  repair  it ;  for  no  particular  man  is  bound  to  re- 
paration of  bridges  by  the  common  law,  but  ratione  tenurse,  or 
praefcriptionis*     2  Inft  •  70 1 ; 

104  If  a  man  ivho  holds  100  acres  of  laitdj  ought  by  his  tenure  f^P^J^^'^ 
thereof  to  repair  fuch  bridge,  if  he  aliens  in  fee  20  acres  to  one,  cJted'by' 
and  20  acres  to  another,  and  one  of  them  only  be  diftrained  to  make  Saiin4wt  J« 
the  reparations  upon  a  prefentment  found,  he  fhall  have  a  fpecial 
writ  to  the  king's  officers,  that  they  do  not  diftrain  him,  but  or- 
<ording  to  the  rate  of  his  proportion  of  the  land  which  he  holds* 
F.  N.  B*  235.  (B») 

1 1  *  The  kifig  fiifed  of  a  mdnor%  repaired  a  bridge  as  lord  thereof, 
and  then  granted  the  manor  to  H.  who  fold  fever al parts  of  the  land 
to  feveral  perfonsy  and  afterwards  H.  was  mdi£ted  for  not  repair- 
ing the  bridge,  and  thereupon  he  dcfired  to  have  contribution  of 
thofe  who  had  putchafed  from  him,  and  then  he  faid  he  would 

*  krepair  it.  But  it  was  anfwered,  that  the  court  might  foixe  t^o 
Repair  upon  him  alone,  or  upon  any  other  in  whofe  hands  any  of 
the  lands  appeared  to  be  which  was  chargeable  to  the  repair  there- 
of, and  they  are  to  feek  their  remedy  at  law  for  contribution  from 

I  the  reft,  and  this  court  is  not  to  let  the  bridge  lay  in  decay  till  the  dij^ 

^ pUte  between  ihem  about  ^onttibution  is  determined »  Jo*  273.  8  Can 
in  Itih^re  Windfor.    The  cafe  of  Loddon  bridge, 

12*  Where  a  lord  of  a  manor  was  chargeable  with  the  repair  91 
%  bridge  ratione  tenure,  the  ancient  freehold  and  copyhold  tenants  are 
not  liable  to  contribute,  becaufe  nothing  is  part  of  the  manor  but     . 
the  demeihes  and  fervices,  and  not  the  lands  of  the  tenants ;  and    . 

\  (hough  the  copyholders  were  infranchifed,  yet  they  arc  not  charge- 
Able  ;  for  the  infirattchifement  only  alters  the  manner  of  their  te- 
ftuVe  \  but  all  who  have  any  part  of  the  demejhe  lands  by  purchalc 

"  ate  liable  j  and  if  ccfty  que  truft  of  the  demcfnes  in  poflcffion  or 
teterfion  be  named,  that  is  fufficient  in  a  court  of  equity,  witH- 
but  making  the  tenants  of  the  laiid,  or  them  in  reverlion,  par« 
fties4    Hard.  131.  pL  4*  Mich.  1658.  in  the  Exchequer^  BidiT. 

Ta  13  Corferatimi 


13*  Corporations  arc  rateable  'with  the  county  towards  tfcc  repaW 
of  public  bridges ;  per  Withcns  and  Wright  Ch.  J.  Herbert  ab- 
feiitei  and  HoUoway  doubting.  Skin.  254^  pi.  2.  Mich.  2  Jac.  2* 
B.  R.  County  of  Worccftcr  and  Town  of  Evcfliolm. 

i4<  The  inhabitants  of  a  county  cannot  of  their  own  authority 
change  a  bridge  or  highway  from  one  place  to  another ;  for  it  cannot 
be  without  a£t  of  parliament.  6  Mod.  307.  Mich.  3  Ann.  B.  R. 
in  cafe  of  the  Queen  v.  the  County  of  Wilts. 

15.   14  Geo.  2.  rflt^.  33-    Thejttftices  of  peace  in  any  county ^  ciiff 

{5V.  at  their  getieral  fejions^  or  general  quarter  feffionSf  or  the  major 

r  ^84  ]   p^^i  f^  purchafe  or  agree  nvith  any  perfoni^  or  bodies  politic^  for  anjt 

piece  of  land  joinings  or  near  any  county  bridge  within  their  feverai 

limits^  for  inlargingy  or  more  convenient  re^building  the  fame^  which 

pieces  ^  land  fhall  not  exceed  one  acre  in  the  whole  for  anyfuch  bridge^ 

and  Jball  be  paid  for  out  of  the  money  raifed  by  virtue  of  an  oB  made 

12  Geo*  2.  cap*,  29.  intitled^  an  aB  for  the  more  eafy  affef^ng^  coU 

UBingy  and  levying  of  county  rates  ;  the  treafurers  being  authorized 

by  orders  wuler  the  hands  and  feals  of  juflkes  attheir  general  or  quar^ 

ter  fejfionsy  which  lands  fhall  be  conveyed  to  fuch  perfons  as  the  fmd 

juftices  fhall  appoint  'in    trtifly  for   inlarging  or    rebuilding  fuch 

bridges* 


(6)     AdionS)  Indictments,  and  Informations*     la 

what  Cafes  ;  and  Pleadings. 


Br^Nofance 
pi.  24,  cites 
S.C. 


9  !•  jT  was  prefented  that  E.  and  A*  ought ^  and  ufed  to  repair  the 
•  J-  bridge  of  W.  which  is  broke,  to  the  nufancc,  &c.  and  it 
was  faid,  that  the  prefentmcnt  is  not  fufficient  \  for  //  is  not  faid 
that  they  are  tenants  of  any  latid  by  reafon  of  which  they  ought  to  do  it, 
and  they  are  not  charged  by  their  perfons,  and  after  they  faid  that 
they  did  tiot  do  it  but  once  of  alms ^  abfque  lioc  that  they  ought  and  ufed 
to  do  it,  &c.     Br.  Prefcription,  pi.  49.  cites  27  Afl»  8. 

2.  In  cafe,  plaintifF  declared,  that  the  defendant  ought  to  re- 
pair a  bridge  over  fuch  a  water,  hy  which  bridge  the  plaintiff,  and 
thofe  whofe  eflate  he  has  in  a  manor,  by  reafon  of  the  manor,  had  ufed 
topafs  with  carriage  neceffary^  See.  which  bridge  was  not  repaired^ 
Ac.  and  held  a  good  title  enough  for  the  plaintiff,  without  Joying 
that  he  had  the  way  to  any  franktencment,  or  other  place  certain.  TheL 
Dig.  106.  lib.  10.  cap.  14.  f.  14.  cites  Trin.  11  H.  4.82- 
Thiteitcnds    -3,  22  i/.  8.  cap.  5./.  I-  The  jujiicfs  of  peace  in  every  fhire,  fran^ 
®"'y  br'^d^Ti   ''^*y^>  ^'^^  ^^  borough,  or  four  of  them,  (quor^  un* )  are  impo/wered  at 
jntheking'i  their  general  fejjions,  to  enqaire  of,  and  determine  all  annoyances  of 
Bighwayt,      bridges  broken  in  the  highways,  and  to  make  fuch  procefs  and  painf 
kSiifiUege*  ffpQtt  every  prefentmcnt  before  them,  for  reformation  of  the  fame,  ageanfi 
people  hiTc,  fuch  as  Ought  to  be  charged  to  the  amcndirg  the  fold  bridges,  as  theyjbalt 
ottM^hzst/fce  fit.  .     •     - 

paflage,  and  ^      "^  -  .  .  ^  '      . 

oot  to  private  bridges  to  mills,  or  the  like;  and  therefore  the  indiOment  v^on  ttiis  (latute  fatlhj  qjiqi 

poos  puUicuf  ft  ct^mmuius  litat  i&  aka  ic^ia  via  iuper  flumeo,  feu  cuifua  a^us,  &c*    %  Inft* 

701* 

b 
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hi  tvtry  ftire  is  to  be  under  flood,  reddendo  iingula  finpuiis,  that  is  to  fay,  ill,  In  erery  fhifc  or 
Cttinty  where  there  be  4  or  more  juflice-  of  the  peace,  %vhe»eof  one  or  more  is  of  the  quorum,  tdlyj 
Ftanchiie,  where  be  4  or  more  juflices  of  the  peace,  and  one  or  more  of  the  quorum,  jdiy,  Ciryy 
where  there  be  4  or  more  juftices  of  the  peace,  and  one  or  more  of  the  quorum.  4th)y,  Borougb^ 
where  there  b«  4  or  more  ju dices  of  the  pcace»  and  one  or  more  of  the  quorum,  and  where  they  keep 
general  fe/fions  of  the  peace  for  fuch  fianchifes,  cities,  or  borough*,  but  for  want  thereof,  the  juflicea 
of  peace  of  the  county  Ihall  enquire ;  but  if  the  franchife,  city,  or  borough,  be  a  county  of  itielf,  and 
have  not  4  or  more  juftices  of  the  peace,  wherrof  one  or  mare  is  of  the  quorum,  00  other  julVues  ^ 
peace,  of  any  other  thire  or  county,  have  any  powrr  by  this  a6l  to  enquire  of,  hear  and  detemiine  the 
decay  of  bridges  there,  but  fuch  decay  muft  be  reformed  by  fuch  remcdiet  (before  fpecifird)  as  tie  com-, 
saon  law  did  give ;  therefore  it  was  neceflary  to  be  known  what  the  common  law  was  bcfjre  the  roak<» 
in^  of  this  ftatute.  And  fuch  procefs  they  are  to  make  upon  every  preTentmeat  b:;fore  them,  for  re- 
formation of  the  fame,  againft  fuch  as  own  to  be  charged  for  the  making  or  amending  fuch  bridges,  ai 
the  juftices  of  his  majefly's  bench  ufe  commonly  to  do,  or  it  ihall  feem  by  their  difcretions  to  bene- 
ccilary  and  convenient  for  the  fpeedy  ameiMlment  of  fuch  bridges.    2  Inft.  702,  702. 

•[285] 

4.  S.  2  £5*  3.  Where  it  cannot  be  known  what  hundred^  town,  pa-  t  See  tu. 
rj/hf  or  per/on^  ought  to  repair  fuch  bridges f  if  they  be  not  in  a  city  or  Z/^)  pl'^i^ 
town  corporate f  they  ^  Jhall  be  repaired  by  the  f  inhabitants  of  the  Jhire  and  the 

or  riding  where  fuch  bridges  be  ;  and  if  part  of  fuch  bridge  happen  to  be  not«s  there, 

7L'  j  .l      ^1^1-       •^  : L       n:-  •     r  u  who  ihall  bt 

in  one  Jbtre,  and  the  other  part  sn  another  Jbtrej  or  in  fome  ctty^  or  ^3;  j  ^^  ^ 

town  corporate^  that  then  the  refpeBive  Jhires,  cities,  or  towns  corpen  inhabitants 

rate,  Jhall  repair  fuch  part  of  fuch  bridges  as  lie  within  their  feveral  ^)*vi  this 

''^'^•f*  It  hathT^ 

gravely  ad- 
Tifed,  that  for  the  better  warrant  of  thefe  4  juftices  of  peace,  inquiry  fhould  be  made  by  ^e^grea^  in- 
dued for  the  body  of  the  county,  at  the  general  quarter  feflions,  who  ought  to  repair  it ;  and  if  that 
cannot  appear  upon  any  proof  made,  then  a  prefentment  to  be  made,  that  the  bridge  is  in  decay ;  aad 
to  conclude,  et  ulterius  juratores  prsrdi^i  praefentant,  quod  ptorfus  nefcitur  quse  perfonse,  quit  terrae, 
fire  tenements,  aut  corpora  politica  eundem  pontem,  aut  aHquam  inde  parcdiam  ex  jure,  auc  ahciqua 
confuetudine  reparare  debent,  aut  confueverunt ;  and.  by  this  means,  the  4  or  more  juftices  of  peace^ 
being  judges  of  record,  (hall  be  informed  of  record,  that  it  cannot  be  known  or  proved,  Ac.     1  inft* 

703-  ,       ^ 

As  to  perfons  who  of  right  oog!iito  repair  bridges,  the  act  of  22  H.  S.  was  only  declaratory  of 
the  conmiOD  law ;  per  Powell  J.  which  Holt  Ch.  J.  agreed,  and  faid,  that  the  charge  of  repairing 
bridges  was  incumbent  on  the  county  by  common  law,  unlefs  where  particular  perfons  were  charged 
with  it  by  tenor  or  preicription  ;  what  was  new  in  it,  was  the  appointing  the  method  of  doing  it,  that 
a  hundred  might  be  charged  with  the  repair  of  a  bridge  bv  prdcription.  2  Ld.  Raym.  Rep.  1251* 
Pafch.  5  Aon.  in  cafe  of  the  Qi^eeo  v.  the  Juftices  of  the  Peace  of  the  Liberty  of  St.  Peter*a  in 
York* 

5.  S.  4.    jind  where  it  cannot  be  known  what  perfons,  lands,  isfc.  The  firft 
cught  to  repair  fuch  bridges,  the  juftices  of  peace  within  the  fhires  or  rj'"^  ^^^ 
ridings,  bfc.  and  thejtiftices  of  peace  within  every  city  or  town  cor-  to  do  when 
porate,  or  4  of  the  juftices  at  the  leajl,  whereof  one  to  be  of  the  quorum,  they  are  af. 
Jhall  call  brfore  them  the  conflables  of  every  to^vn,  IsTc.  being  within  [^^"f/J* 

tie  Jhire,  &c.  wherein  fuch  bridges,  or  any  parcel  thereof  Jhall  hap-  conftabJes, 

pen  to  be,  or  elfe  two  of  the  moft  honeft  inhabitants  within  every  fuch  *«•  if  they 

town,  isfc.  by  the  difcretion  of  the  faid  juftices  of  peace,  or  ^of  them  e^^^^ 

mt  the  leqft^  whereof  one  to  be  of  the  quorum  ;  moniy  they 

are)  at  the 
getteral  feffidns  of  peace,  or  elfe  to  make  warrants  to  call  them  before  them,  at  a  certain  day  and  place, 
and  in  thofe  warrants  to  fignify  that  it  is  for  a  taxation  of  inhabitants  of  the  whole  county,  for  a  re« 
paration  of  fuch  a  bridge.     2  Inft.  703.  Marg. 

6.  jtnd  the  faid  juftices  of  peace,  or  /^  of  them,  whereof  one  to  be  ^  •«»«- 
cf'  the  quorum,  with  the  affent  of  the  faid  conflables  or  inhabitants,  ^^^j  jjf' 

jball  have  power  to  tax  every  inhabitant  within  the  limits  of  their  com*  out  fuch  af- 
trnfJUns,  for  the  repcdring  cf  fuch  bridges.  ^"t,  nor 

bkt  or  Inbabitaats  without  the  juftices,  can  make  any  taxation  by  this  ad.    2  Inft,  704. 

Yi  Br 


i2s  XtiUQtt, 

By  thefc  vor4t  {ffftrj  Uhabitiat)  »tl  ptWile^ei  of  e^peroptioni  or  difcbargct  vbatfoevw  AMI  cct* 
tribudons  for  the  rcparadoo  of  decayed  bridget,  (if  any  were,)  are  talcen  away,  alihougb  the  eseiription 
wpit  by  id  of  parliament  j  and  every  one  may  b^  taxed  by  himfelf,  and  each  one  tear  bii  bwrtbeai 
and  the  taxation  cannot  k>e  fet  npon  the  hundred^  parilh,  to%vn,  9fc.  for  then  one,  or  a  few*'  might  he 

diibraaoed  for  the  whole.     2  Inft.  704. S*  P.  refolved»  2  Ld.  Raym.  Rep.  1250,  Pafcb*  5  AiMl* 

is  caiif  of  the  Qjieen  ?•  the  JuAiceaof  Peace, of  the  Liberty  of  St.  Peter*s  in  Yoti, 

Hereby  4  y.  jifiif  the  famejufiices  Jball  have  tower  in  appoint  2  colkBors  of' 

W  obfa^'e?  ^^^y  hundred,  for  colleffion  of  all  fuch  fums  of  money  by  them  fet  ani 
ift,(Ath4th  te^td,  and  to  aiftram  fir  non»payment^  isfc.  and  fball  alfo  aj^int  Z 
beenikid)  furveyorjy  which  Jha/l  fee  fuch  decayed  bridges  repaired  from  time  to 
uution  ^i^^y  and  thejuftices  foall  have  power  to  make  procefs  againfltbe  faid 
inuft  be  fe^  colleBors  and  furveyors,  their  executors  and  efdmins/lrators,  by  attacln 
tjjral.  adiy,  fnents  under  their  feals,  returnable  at  the  general  fefpons  ;  and  if  tbej 
mc^yfor'*"  '^PP^^^i  then  to  compel  ihem  to  a^cottnt  g  oriftheyrefufe^tocommdibm 
levying  ji  by  to  Ward  till  the  account  b^  truly  inade^ 

diftrefa  in 

hii  landfi  gopds,  and  chattels  in  any  place  within  that  bundred,  and  to  fell  fuch  dUlr^tf  and  thhtb^ 
MilcAon  of  that  hundred  may  do  by  force  of  this  ad.  3dly,  That  if  upon  demand  the  fum  be  no( 
paid,  albci^  ibe  Inbabitant  do  not  expreftly  refufe,  it  is  a  refufal  in  law*  4thly,  Albeit  2  collcdort  be 
appointed,  yet  one  of  thcjn  by  the  command  ^  confeot  of  the  ofher  mky  diftraln  and  lUl  j  for  thit  it 
the  diftrefi  and  file  of  them.     %  Inft*  704.  705* 

[286] 

Andby  g,  5^  g,  Xhejuflices  tf  peace  fhall  have  power  to  allow  fuch  rten 

3.  €tpJit'.  fif^^l^  charges  to  the  furvfyors  an^  coUeBors  as  fhall  be  thought  cqtH 
fib*  the      venient. 

J^/ktuJ^U  httvtfvwtr  U  gliew  pirfnt  emcernedin  tbt  uaeution  of  thUaff,  3<f.  inthifoktj* 

9.  If  a  bridge  be  a  private  bridge,  as  to  a  mill  which  A.  vra5 
bound  to  maintain,  over  which  B.  had  a  pafTage,  he.  if  the  bridge 
was  in  decay,  B.  might  have  his  writ  de  ponte  reparando;  but  if. 
the  bridge  was  for  the  public,  &c.  the  remedy  was  by  prefentment 
{dthe  fuit  of  the  king,  for  avoiding  multiplicity  of  fuits,  2  Id{1% 
701. 

10.  This  prefentment  might  heat  the  common  taw  before  the  juf^^ 
ticcs  of  B.  R.  or  before  juftices  in  eyre,  or  conimiflioners  o^ 
oyer  and  terminer,  or  before  the  (bcriff  by  commifRon,  or  writ  in 
nature  of  a  commiQionj  but  as  to  the  fheriff^  his  poitoer  to  take  in^ 
Ailments  by.lbrcc  of  any  fuch  commifBon,  or  writ  in  the  nature 
of  .a  commiffion,  istakeff  away  bythe  Jatute  28  E^  3.  c^p*  9.  but  it 
jniay  be  prefented  in  the  turn  or  leetl     2  Inft,  701. 

11.  If  liavcapajage  ov^r  a  bridge,  and  another  ought  to  r&s 

I^r  the  bridge,  and  he  fuffersihe  fame  to  fall  (o  decay,  I.fhaU 
aye  a  writ  againft  hijn.    F,  N,  B,  1 27*  (D). 

12.  If  any  bridge,  wall,  or  fewer  be  brpk^,  unto  tbe  annoy-^, 
mnce  of  the  country,  upon' a  furmife  made  by  any  perfon  thereof 
fn  chancery,  that  certain  perfons  ou^t  to  repair  the  fame,  he  (hall 
have  %  writ  unto  the  (heriff  to  diftrain  fuch  perfons  to  repair,  thc^ 
fame ;  but  it  appears  by  the  Regii^er,  that  the  king  fliall  lend  hi^ 
^ommiilion  to  theiherUf  to  inquire  who  ought  to  make  fViqb^tidg^^ 
and  that  he  diilrain  them  {q  nvakc  the  fsKne,  and  repair  it;  but- 
|)y  the  ilatute  of  28,  E.  3.  cap.  9.  a  commiffion  (ball^npt  be;  madftr 
finto  the  fheriff  to  take  an  indifbmentj,  and  th^  king,  u^^j  -feVl^? 
|fX)t9  {hp  iber^ff  fo  4i|^ri(in  thoie  perfons  who  ought  to  make  oe 


repair  fuch  a  way,  orcaufeway,  or  pavement,  and  upon  it  an  alias 
&  pluries  if  it  be  not  done,  and  an  attachment  upon  the  fame ; 
and  if  the  bridge  or  way  be  in  the  confines  of  the  county y  he  fhall  have 
fiveral  writs  unto  every  Jheriff  to  dtftrain  them  in  their  bailiwicksj 
rhat  they  with  the  men  in  other  counties  (hall  make  and  repair  the 
bridges  and  ways,  &c.     F.  N.  B.  127.  (E). 

13.  •Indi£iment  was  debent  l^  folent  reparare  pontem,  &c.  It 
was  moved  that  the  indidment  was  infufBcient,  becaufe  it  is  mr 
edledged  in  the  indi£bment  that  the  bridge  loas  over  a  water^  and  no 
[fo  not]  needful  that  it  be  amended ;  idly,  it  did  not  appear  in 
the  indi£tment  that  at  the  time  of  the  indid^ment  the  faid  bridge 
was  ruinous  and  decayed ;  3dly,  the  indi£lment  is,  that  B.  and 
N.  debent  &  folent  reparare  pontem,  and  it  is  not  Jbevfed  thai 
their  charge  of  repairing  of  the  fame  is  ratione  tenura,  cites  2 1  £.  4. 
38.  where  it  is  faid  that  a  prefcription^annot  be  that  a  common 
perfon  ought  to  repair  a  bridge,  uniefs  it  be  faid  to  be  by  reafon 
cf  his  tenure ;  but  it  is  otherwife  in  cafe  of  a  corporation ;  and 
for  thefe  errors  the  tndi£lment  was  quaihed  by  judgment  of  the 
court.  Godb.  346,  347.  pi.  441.  Trin,  21  Jac,  B.  IL  Bridges 
V.  Nichols. 

14.  Indiflment  for  not  repairing  a  bridge  did  not  fet  forth  in 
what  countythe  bridge  lies,  and  for  that  exception  it  was  quaflied* 
Sty.  108.  Trin.  24  Car.  B,  R.  The  King  v.  Sir  Henry  Spiller. 

15.  Another  indi£tment  was  for  not  repairing  of  May's  bridge^ 
and  it  doth  not  fhew  that  the  bridge  is  in  the  highway  ;  but  to  this 
Roll  Ch.  J.  faid,  that  the  indi£tment  doth  fay  it  is  a  comnion  bridge^ 
and  that  is  enoujgh,  and  it  is  needlefs  to  fay  it  is  in  the  highway. 
Sty.  108.  Trin.  24  Car.  B,  R.  The  King  v.  Sir  Henry 
Spiller. 

16.  Another  exception  was  taken,  that  it  did  not  fbew  whether 
the  bridge  was  a  cart-bridge^  or  a  horfe^ridge,  tr  a  foot-bridge,  or 
what  other  pafTage  was  over  it  \  and  for  that  exception  that  in«« 
diriment  was  quaftied*  Sty*  10  8.  Trin.  24  Car*  B.  R»  The  SLing    r    o    1 
V.  Sir  Henry  Spiller,  !•       ^  i 

17.  To  a  3d  indiAment  for  not  repairing  the  fame  bridge,  this 
exception  was  taken,  viz.  It  fays  that  Sir  H.  S.  was  bound  to 
repair  the  bridge  ratione  maneriiy  which  cannot  be  good ;  but  it 
fiiould  be  ratione  tenura  manerii.  Roll  Ch*  J,  faid  it  ought  to  ihew 
that  he  is  OMrner  of  the  manor,  and  although  it  do  exprefs  that  he 
is  bound  to  repair  ratione  manerii  fui,  that  is  bot  implication  that 
he  is  to  repair,  and  makes  it  not  appear  that  he  is  poflefied  of  the 
manor,  and  upon  this  exception  was  this  indictment  quafhed. 
Sty.  108,  109.  Trin.  24  Car.  B,  R,  The  King  v.  Sir  Henry 
Spiller. 

1 8.  To  a  4th  indidment  for  not  repairing  the  fame  bridge,  this 
exception  was  taken,  that  there  is  no  addition  of  the  county  where 
Sir  H.  S.  dvfelt,  as  the  ftatute  direds,  and  for  this  it  was  alfo 
quaihed.  Sty.  108,  X09.  Trin.  24  Car.  B.  R,  The  King  v. 
Spiller. 

19.  By  22  Car.  2.  cap.  12./  4.  jIU  defers  of  repairs  of  bridges,  Sfeiqfra  5 
\ffc.JbaU  btprefentid  in  the  C9Uf^,  and  mfucbprefentment  or  indiB-  %t^*  * 


pientjhall  be  removed  by  certiorari  or  other^uife  out  of  the'  county ^ 
fill  fuch  prefentment  or  indiBtnent  be  traverfcd^  and  judgment  given 
thereupon* 
Thtrtporter  ^o,  Information  againft  the  inhabitants  of  the  county  of  N. 
that  the^dl-  ^^^^  ^^^  repairing  a  bridge,  which,  time  out  of  mind,  they  have 
lendantt  did  and  ought  to  repair.  Tiuo  of  the  inhabitants,  in  the  name  of  them^ 
notpkad  not  felves  and  of  the  rejl,  plead  that  L.  and  other  perfons,  owners  of  lands 
toat  another  ^^^^^'^  bridge/ands,  ought  to  repair  ratione  tenurayond  traverje  that  tb^ 
pught  to  re-  inhabitants  had  and  ought,  &c.  rhe  attorney-gen»:ral  replied  that 
P*|j> ""**^'*-  |he  inhabit^qts  ought,  and  travqrfed  that  L.,  &c.  ought.  The 
themfeivet  defendants  rejoined  that  L.,  &c.  ought  5  upon  which  they  were 
pught,  a<  a(  iffvie  'y  and  ex  alTenfu  partlum,  it  was  tried  at  bar  by  a  Middle-* 
bdd  the  "''  fex  jury  by  confcnt,  and  the  defendants  were  found  guilty, 
ought  in  this  l*  Lev.  112.  Trin.  26  Can  2.  B,  R,  The  King  v«  the  Inhabitants 
cafe  of  a      pf  Nottingham. 

bridge  to  do, 

fo  that  if  they  ought  not  to  do  it,  it  might  appear  to  the  court  who  elfe  ought.  2dly,  Note  a  traverfe 
vpon  a  traverfe,  and  the  iflfue  joined  upon  the  laiV  traverfe  who  ought  to  repair  it  j  and  yet  the  defen- 
dants were  found  guilty  upon  this  iflue,  joining  it  to  the  firft  traverfe  that  they  ought  not  tu  repair,  and 
ItU  this  by  dire<Sion  of  Hale  Ch.  J.  the  reft  of  the  jufUces  confenting.  Jbid>  3  Keb*  370.  pi*  59. 
$•  C   fays  that  verdiA  was  for  the  King  againft  L. 

21.  If  a  bridge  be  out  of  repair,  the  jiifiices  cannot  fet  rates 
•upon  the  perfons  that  are  to  repair  it ;  but  they  muft  confent  to 
it  themfclves.     2  Mod.  8.  Hill.  26  &  27  Car,  2.  C.  B.  obiter, 
in  cafe  of  Curtis  v.  Davenant. 

.  22.  A.  and  others  were  indifted  for  not  repairing  of  a  bridge, 
V^hich  it  was  alleged  they  were  bound  to  repair,  ratione  tenura  of 
fuch  lands.  A.  pleaded,  that  he  was  not  bound  to  repair,  ratione 
tenura,  and  found  that  he  was.  In  arreft  of  judgment  it  was  faid, 
that  the  verdift  was  not  purfuant  to  the  indidlment ;  for  therein 
it  is  alleged,  that  A.  and  others  were  bound  to  repair  ratione  tenur^^ 
and  the  verdict  is,  that  A.  ratione  tenura,  isfc.  reparare  debet  pa^^ 
rietem  pradif^  modo  isf forma,  prout  per  indi^amentum  pradiff  fuppo^ 
nitur;  fed  non  allocatur;  for  each  of  them  may  be  bound  to 
repair  for  their  refpeftive  lands,  and  they  muft  get  contribution 
by  the  writ  de  onerand*  pro  rata  portione.  2dly,  It  was  faid,  that 
it  is  ratione  tenune,  and  not  faid  fua,  and  this  was  faid  to  be 
paught,  and'Noy,  93.  was  cited }  fed  non  allocatur  j  for  the  pre- 
cedents are  generally  fo.  Vent.  331.  Trin.  30  Car.  2.f  B.  R, 
The  King  v.  Sir  Tho,  Fanfhaw. 

23.  Information  iigainft  the  inhabitants  of  EiTex  for  not  repair^* 

ing  a  ftone  bridge,  called  D.  bridge,  in  the  feveral  parifhes  ^  H* 

<  and  Di    The  defendants  plead,  that  they  ought  not  to  be  charged, 

[  ^88  ]    &c.  for  that  by  an  inquifition  taken  at  Chelmsford,  Auguft  the  3d, 

26  Car.  2.  before  Sir  Af,  H»  and  T,  and  others,  jujlices  of  oyer  and 

terminer,  it  nvas  prefented,  that  a  certain  bridge,  commonly  called  D* 

bridge,  lying,  ^c,  in  parochia  de  /).,  isfc.  vjas  then  in  decay,  and  that 

Sir  T.  F.  ought  to  repair  it  ratione  tenure  /  who  pleaded,  that  he 

ought  not  to  repair  the  faid  bridge  ratione  tenurse,  but  ^hat  the . 

inhabitants  of  D.  ought  ta  repair  it ;  upon  which  a  trial  wa.s  had, 

and  the  jury  found  that  Sir  T*.  ought  to  repair  it,  and  judgvten^  again/f 

bim  i  and  the  defendants  aver  the  bridge  to  be  the  fQtne^  a^d  that 

th4 


HJtdligeK.  .  388 

the  judgment  was  Jlill  in  Jhrce  s  and  upon  demurrer  it  was  objefled, 
that  the  bridge  laid  in  the  information  was  in  two  parilhes,  (viz.)^ 
in  H.  and  D.  but  the  bridge  in  the  defendant's  plea  was  only  in 
D.  fo  it  could  not  \^  the  fame  bridge  \  for  Sir  T.  F.  may  b^ 
obliged  to  repair  fo  much  of  the  bridge  as  was  in  D.  and  the 
county  the  other  part,  which  lies  in  H.  and  judgment  was  given 
for  the  king.  Raym.  384.  Trin.  32  Car.  2.  B.  R.  The  King  v. 
Inhabitants  of  Elfex. 

24.  In  an  indi^ment  (for  not  repairing  a  bridge)  againft  the 
county,  one  of  the  county  may  be  a  nvitnefs.  Arg.  and  per  DoI« 
ben  J.  it  was  fo  in  the  cafe  of  Peterborough  Bridge.  Vei^t.  351* 
Mich.  32  Car.  2.  B.  R.  . 

25.  5  isf  6  W.  iff  M.  cap.  II.  /  6.  If  ahy  indiflment  h 
ngainft  any  perfonfar  not  repairing  bridges^  l2fc,  and  the  title  to  repair 
the  fame  may  came  in  queflion^  upon  fuch  fuggejlion^  and  affidavit 
made  thereof^  a  certiorari  may  be  granted  to  remove  the  fame  into 
B*  R.  provided  that  the  parties  profecuting  fuch  certiorari  Jball  find 
2  manucaptors  to  be  bound  in  a  recognizance^  with  condition  to  try  it 
at  the  next  afftfes^  tsfc. 

26.  Indictment  againft  defendant  for  not  repairing  of  a  cer-  He  was  l<wl 
tain  bridge,  &c.  which  he  was  bound  to  repair,  eo  quod  he  was  ^JV^Jl*"** 
dominus  manerii  de  la  More.     Holt  Ch.  J.  faid,  that  a  man  is  not  •,„  Hcitfor^- 
bound  to  repair  a  bridge  becaufe  he  has  a  manor,  or  is  lord  of  a  Aire,  which 
manor  5  but  it  muft  be  faid,  that  this  is  fome  charge  upon  the  ^^^  ^ 
manor  that  can  oblige  the  man  to  repair^  and  that  only  can  be  one  fervice of 
of  the  two  ways;    ift.  That  lie  held  the  manor  by  the  fprvice  repairing  a 
of   repairing  the 'bridge,    &c.    that  is,  ratione  tenura^    and  this  P"A''*^       . 
being  a  charge  upon  the  pofleHion,   is   like  any   other   ferv^ice  though  ail 
for   which  the   tenant   in  pofieinon  is  chargeable.      Every  te-  the  demef. 
nant  in  pofieflion,  be  he  but  tenant  for  years,  or  at  will,  is  bound  ^^^^  ^^^ 
to  repair,    and  immediately,    upon  default  of  repair,  he  is  in-  cepc  the 
diflable.      2dly,    The  other  way  of   charge  is   ^y  prefcription^  copyhoWf, 
and  then  it  muft  be  the  tertcnant,    and  all  thofe,  whofc  cftate  !^i^i^^ 
he  has,  did  ufe,  and  were  bound  to  repair,  and  here  you  neither  held  per  Cur, 
(hew  tenure  or  prefcription  j  but  as  to  charge  to  repair  a  bridge,  ^|*."t  ^  the 
it  will  be  well  to  fay,  that  om nes  occupatores,  &c.     But  where  one  chargMbic" 
goes  to  charge  the  eftate  of  another  with  any  thing  for  his  own  in  proporti. 
benefit,  he  mujl  either  fay ,  that  he  and  all  thofe  whofe  ejlate^  &c.  or  **"»  >*'  ^*** 
at  Icaft  omnes  teri^  tenentes ;  and  here  judgment  was  ft  aid;  per  2htJre"ny 
Car.  7  Mod.  54.  Mich,  i  Ann.  B.  R.  The  Queen  v.  BucknelL      ofthcmwith 

the  wholcy 
•nd  let  him  have  contribution  againft  the  others ;  and  though  the  lord  had  nothing  but  the  copyhold, 
jt\  fonfmuch  as  the  freehold  thereof  was  in  him,  he  was  chargeable,  and  tbe  court  *  would  direA  the 
information  to  be  againft  all  the  partiei  liable,  but  let  him  that  is  chargrd  have  hit  itmedy  againft  the 
reft;  per  Cur.  7  Mod.  9S.  Mich,  i  Ann.  6.  R.  The  Queen  v.  Bucknal.—- — a  Ld.  Raym.  792* 
Trin.  I  Ann.  S.  C.  fays,  this  caufe  was  tried  at  Hertford  fummer  aflifct,  i  Ann.  before  Holt  Ch.  J. 
who  then  held,  that  a  prefcription  that  the  lords  of  the  manor  ought  to  repair  the  bridge,  without  fay* 
ing  ratione  tenure,  or  ratione  teme,  was  good,  becaufe  (by  him)  the  manor  might  have  been  granted 
to  be  held  by  the  fervice  of  repairing  this  bridge  before  the  ftatute  of  quia  emptores  termrum;  or  the 
king  may  make  fuch  grant  at  this  day,  he  not  being  bound  by  the  faid  ftatute;  and  in  pleading  one 
may  fay  that  be  is  obliged  at  loid  of  the  manor  \  but  indeed,  it  is  by  reafon  of  the  dcmefnes  of  the  manor, 
^nd  therefore  if  part  of  the  dcmcfnec  are  granted  to  J.  S.  he  will  be  obliged  to  contribute  to  the  repairs, 
butt!)e  infbrmat;on  or  indi^ment  may  be  agninft  any  of  them,  and  though  it  appears  upon  the  evidence 
that  another  is  obliged  alfo,  yet  the  defendant  muft  be  convi£led ;  and  fo  he  was,  though  he  proved 
Qpon  tiie  evidence  that  others  were  obliged  to  repair  as  weli  as  himfclf*;-^— Ibid.  804.  Mich,  i  Ann. 
$•  C.  and  Holt  Ch.  J«  muuu  op ioionc  faid,  that  though  the  defeodant  wm  lord  of  the  manor,  yat 

that 


*  «89  %tim^£iL 

tiiat  was  no  rcifiui  tktt  h$  BmM  repair  the  bridge,  but  that  Ibiae  pardcttUr  thvilt  ought  to  he  Aetmt 
at  ratione  tenarsy  Or  by  pfeTcriptioo.  And  tlut  in  liich  cafe,  where  a  man  it  obliged  to  repair 'a 
bridge^  hit  tenant  for  years,  being  *  in  poifcffion,  will  be  obliged  to  do  it*  and  if  he  failt  he  wiU 
he  iadidaUe  for  it>  and  all  the  other  judges  being  of  the  £une  opinJon^  the  judgment  wat  anclled* 

25".  r  Ann^ftff.  I.  cap.  \%,f.  2.  The  jujtiees  of  peace Jbatty  at  that 
quarter  fefftonf^  have  pvwery  upon  prejeniment  that  any  bridge  is  oitt 
of  repair y  nvhieh  by  them  ought  to  be  repaired ^  to  affefs  upon  every  place 
within  their  commi^ons,  as  they  ufual/y  have  been  ajfejfed  towards  the 
repair  of  bridges y  which  money  fhall  be  colkBed  by  the  amflabks^  or 
Juch  perfins  as  the  fejjions  fhall  appoint. 

26.  S.  3.  Perfins  negleBing  to  affefs  y  colleBy  or  pay  the  moneys  Jhall 
forfeit  40/.  and  every  treafurer  that  fhall  pay  money y  except  by  order  of 
feffionsy  Aall forfeit  5  /. 

27.  o.  4.  No  fine  far  not  repairing  fuch  bridges  and  highways  fhall 
he  returned  into  the  exchequer^  but  fhall  be  ptnd  to  the  treafurer^  and 
applied  by  the  faid  jufKces  towards  the  building  or  repairing  of  fuch 
bridges  and  highways. 

2^.  S.  5.  All  matters  concerning  repairing  fuch  bridges  and  higf^ 
ways  fhall  be  determined  in  the  county^  and  not  removed  by  certiorari. 

29.  S.  7.  Perfins  authorifed  by  this  aB  may  plead  the  general  iffue^ 
and  give  this  aSty  and  the  22  H.S.  cap.  5.  in  evidence^  and  if  Judgment 
be  for  themy  they  fhall  have  double  cofts. 

30.  S.  8.  l^his  aB  fhall  not  difcharge  particular  perfonsy  ^ates  or 
places  from  reparation. 

31.  5.  9.  All  penalties  upon  this  oB  fhall  be  applied  to  repairing 
the  faid  bridges  and  highways.  ' 

32.  S.  II.  Cardiffe  bridge  fhall  be  reputed  a  cothmonbridgCy  and  be 
repaired  by  the  county  of  Glamorgan., 

33.  S«  13.  In  all  informations  or  indiBmentSy  the  evidence  of  the  in* 
habitants  of  the  town  or  county  in  which  decayed  bridges  or  highways  Ue^ 

fhall  be  adndtted. 

34.  W.  who  was  only  a  tenant  at  willy  was  indiftcd  {or  permit" 
ing  thb  houfe  in  his  pojfejjiony  adjoining  to  a  common  bridge^  and  whiph 
he  ought  to  repair  ratione  tcnurar,  to  befi  much  out  rf  repair y  that  it 
was  ready  to  fall  on  the  qtteer^s  fubjeBs  pafjing  over  the  faid  bridgCy  &c. 
It  was  adjudged  on  a  fpecial  Terdi6l>  that  he  ought  to  repair  the 
houfe  fo  that  the  public  be  not  prejudiced  by  the  want  thereof^ 
though  he  is  not  compellable  to  repair  as  to  his  landlord ;  the  only 
objeSion  is,  that  he  is  not  chargeable  to  repair  ratione  tenurae ; 
but  though  that  is  improper,  yet  it  fhall  be  intended  of  the  pof- 
feflion,and  not  of  a  fervice,  and  judgment  was  given  againft  the 
defendant.  2  Ld.  Raym.  Rep.  856.  Pafch.  2  Ann»  The  Queen 
V.  Watfon. 

35.  In  an  information  for  fuSering  a  common  bridge  to  be  rui-» 
nous,  which  the  defendants  by  tenure  were  bound  to  repair,  it 
was  refohed,  rft.  That  if  a  manor  be  held  by  thefervice  or  tenure  of 
repairing  a  common  bridge  or  highway,  and  that  manor  afterwaros 
comes  to  be  divided  intofiveral  hmndsy  every  one  ofthefe  alieneesy  being 
tenants  of  any  parcel,  eidier  of  the  demcfnes  or  fervices,y&0//  be 
liable  to  the  whole  chargCy  and  are  contributory  among  themfelvess* 
gnd  though  the  lord  of  the  manor  had,  upon  the  fereral  alie* 

natious,'' 


Mdom,  agreed  tc  ^charge  tibofe,  that  purcKafird  of  bim^  a$  h<(i 

might,  of  fuch  repairs^  yet  that  ihall  nqt  aker  tho  remedy  for- 

the  public,  but  only  bind  the  lord  sind  tbofe  that  claim  under 

him  I  aSt  the  whole  manor,  and  ey^e^ry  p^rt  of  it  in  the  poflcffio£L< 

of  one  tenant,  was  once  chargeable  with  the  reparation,  fo  it  {hall. 

remain  notwithftanding  any  a£i  of  the  proprietor ;.  it  flialt  not  be 

in  his  power  to  apportion  the  charge  whereby  the  remedy  for  pub* 

^ic  benefit  ihould  be  made  niore  difficult,  or  by  alienations  tot- 

perfons  unable  to  reader  it,  in  refpe£l  of  the  parts  which  ihould*. 

come  into  fuch  hand0,  quite  fruftrate.    2dly^  That  though  a 

manor,  fubje£t  to  fuch  charge,  somei  inta  the.  hands  of  the:  crowrij 

yet  the  duty  upon  it  qontiniies,  and  zay  per/on. cjedming  (^erviardt-  [  290  J 

under  the  crown  the  whole  manor,  or  any  part  of  it,  jtfoJi/  be  liabitif 

to  an  indi^ment  or  information  for  want  of  due  repairsl     x  Salk. 

358.  pi.  5^  Fafch-  3  Ann^  B.  Ks,  The  Queen  v.  Bucklugh  (Dutch^^i 

efe  of  V  - 

36.  The  county  of  W,  was  iiidifted  for,  not  repairing  Laycock- 
bridge.  They  pleaded  that  the  village  of  Laypock.  ought  to  re-t 
pair  it«  .  It  was  proved  in  epidet^ce,  that  tbeju/ficee  at  thejejjions  had: 
fnade  an  order  upon  the  vUlfige  to^  repair  it;  but  the  court  held  that: 
that  was  no  evidence ;  for  the  jufticer.  wight  indiBj^  but  could. /;0l^ 
pwke  an  order^.  ^nd  the  county Js  liable,  unlefs.  tbey.can.  find  a. 
particular  perfpn  to  charge,  i  Salk.  359.  pl«  7.  Mich.  3  Adxl. 
B.  R.    The  Queen  v*  the  Inhabitants  of  the  County,  of  Wilts* 

37 «  Indi&ment  was  for  not  repairing  quendam  communem pontemt  i  Salk.  3 59. 
fitum  in  guifdam  communi  femitapedfiftri^  &c.    Per  Holt  Ch.  1.  Acd  f!'™^*** 
vfOT^eeen(nunt4.<kO^TK>tf  ex  vi.termtnii  impost  that.it  is.commom  sainthm, 
to  all  the  queen's  fubjefls,  as  it  ought  to  do  to  maintain  an  indi^i-;  Trin.  4 
ment.    The  word  publicusj  mentioned  in  a  precedent  produced,  f^^\^  j*^* 
is  of  voider:  ^teot  th^kn  <:QmiTVums4.  and  itwiUlbcLhaid  to  under-  diazn«ntwat 
jland  ^e  word  communis  to  be  univerfal  to  charge  a  man's  for  »<>«  re- 
freehold  i  nor  will  the  conclufion  of  ad  nocumentum  omnium  Hgeo^  ddcnul^" 
rum  domini  regis  iflic  tranfeunf  help  it,  if  fo  much  be  not  exprefsly  putemcom« 
phargtd  in  the  premifes  \  and  not  being  faid  to  whom  it  is  com-  «?""'•  V^^ 
mon,  it  is  very  fit  to  fee  precedents  before  we  determine  it.  JJJnSmmt* 
6  Mod.  255,  256^  Mich.  3  Ann.  3*  R«  The  Queen  v.  Saintiffl        dimidium 

pontis  in 
communi  femlta.  It  wu  objected  that  the  %%  H.  S.  by  which  jnfticet  of  peace  have  their  jurifdidioa 
of  oufaoccft  in  bridges,  extends  only  to  bridges  in  the  common  highway ;  and  likcwife  that  it  oughc 
to  fliew  the  quantity,  vis.  fo  many  foot  in  kngth,  and  fo  many  in  breadth.  It  was  anfwered  tbaC 
th^re  may  be  communis  flrau,  which  is  not  the  king's  highway,  and  yet  the  juftices  have  power  over 
pu&nces  in  that  cafe,  not  by  virtue  of  the  22  H.  8.  but  by  the  i  E.  3.  which  gives  power  of  all 
nularxes.  The  court  do^bted  as  to  the  i  ft  exception,  and  ever-nilrd  the  zJ,  it  being  faid  dimidium  \ 
but  held  that  pons  pedalis  did  not  fignify  a  foot-bridge,  but  a  bridge  a  foot  long;  and  fo  revcrfc4 
^he  jud^m^^  heing  pedalis  for  pedcftrist  %  Ld.  Raym.  Rep.  1x74.  S.  C.  adjudged,  and  tht 

former  juldgment  reverfed  according  to  1  Salk. 

38.  The  court  was  moved  for  a  mandamus  to  the  juftices  of 
peace  for  the  pounty  of  Wilts,  to  make  an  afieiTment  upon  the  . 
mhabitants  of  an  hundred  in  the  county  fir  the  reimbutfmg  2  of 
fhe  inhabitants  of  that  hundred,  who^  upon  an  indiffment  againft 
the  inhabitants  pf  that  hundred  for  not  repairing  a  bridge  within 
the  faid  hundred,  were  diftrained  to  appear  and  defend  the  faid 
iiidi£lment,  apd  upon  tbat  ^iCCQVQt  %we  near  30/.  out  of  pocket, 

^    *^  The 
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TBtSbetfi. 


The  court  reftifed  to  gnnt  a  mandamus,  becaufe  the  juftices  had 
not  a  power  to  make  an  afleiTment  for  that  purpofe,  and  faid  it 
ymu  an  hard  cafe ;  but  that  no  reme'dy  was  provided  therein.  MS. 
Cafes,  67-  Mich.  4  Geo.  B.  R»  The  Juftices  of  Peace  of  Wilt-. 
(hire. 

•  39.  Upon  a  motion  made  to  difcharge  a  rule  for  an  tnforma* 
thn  again/i  the  inhahitants  <f  the  county  for  not  repairing  a  bridge, 
it  was  alleged  that  the  paryhtoners  of  Mitcham  in  that  county  ought 
to  repair  it,  which  they  had  done  time  out  of  mind.  It  is  true  that 
parifii  had  obtained  a  verdi£t  againft  that  county,  but  it  was  by 
furprife ;  for  by  certificates  and  other  records  of  the  fef&ons,  it 
will  appear  that  this  parifli  ought  tp  repair  this  bridge,  and  that 
they  had  been  fined  for  not  repairing,  and  that  they  had  acqut- 
efced  under  that  charge  many  years.  It  was  injiftedfor  the  parijb^ 
that  admitting  they  had  repaired  this  bridge ^  yet  if  they  were  not  obliged 
fo  to  dof  either  by  prefcription  or  tenure^  they  (hall  not  always  be 
liable.  They  cannot  be  obliged  by  prefcription,  becaufe  the  in- 
habitants of  this  pariih  are  not  a  body  politic,  and  it  is  not  pre- 
tended that  they  are  obliged  by  tenure ;  to  which  it  was  anfwered, 
that  an  information  againft  the  county  in  general^  nvas  the  only  way  to 
try  the  right;  for  though  this  pariih  might  not  be  obliged  to 
r  201  ]  repair  the  bridge,  yet  iome  other  parifli  might ;  and  fince  the 
county  is  prima  facie  to  repair  it,  it  is  probable  that  when  the 
information  is  exhibited  againft  them,  the  inhabitants  of  Mitcham 
to  txomt  themfelves  may  (hew  who  is  obliged  to  repair ;  and  the 
court  being  of  that  opinion,  the  rule  was  made  abfolute.  8  Mod, 
119,  120.  Hill.  9  Geo.  The  King  v.  the  Inhabitants  of  \hc 
County  of  Surry. 

For  more  of  Bridges  in  general,  fee  other  proper  titles. 


/ 


« •     » 


;  ••  • 


[    api    ] 


»        * 


B^thg^ng  ^onep  into  Court. 


(A)    la  what  Cafes,  and  at  what  Time.    And 

Pleadings. 


but  the  plaintiffs  to  have  damagts,  alleged  a  demand;  to  which  the  643.  in  cijre 
defendant  demurred^  and  had  judgment;  for  if  the  plaintiff  would  ^^^*^^l\ 
have  damages,  he  ought  not  to  have  received  the  money  out  of  therefore 
court ;  for  after  a  judgment,  quod  eat  inde  fine  die,  no  iflue  fhall  where  a 
be  taken.     Cro.  J.  ia6.  pi.   13.  Trin-  4  Jac.  B.  R.  Harrold  v.  *>f^«dane 

m   ^       ^\.  '^         ^  -T.».  floAa  tout 

Clotworthy.  ^„p,  p,,^^ 

tnd  briagt 
Che  money  into  court,  and  concludes  with  a  prayer  of  judgment  u  to  the  damages,  if  the  pbuntiflT  takes 
the  money  out  uf  court,  be  mufl  agree  to  all  that  the  defendant  has  faid,  otherwife  he  ought  not  to 
take  the  money  out  of  court ;  for  a  man  cannot  proceed  for  damages  after  he  has  barred  himlclf  from 
the  having  judgment  for  the  principal,  where  the  damages  are  merely  accelTory,  except  in  the  cafeo£ 
cjcdmenCy  where  the  term  expires  pending  the  fuit;  but  as  to  this  point  the  other  three  judges  feemed 
Do  dottbt>  and  they  gave  no  opinion,  but  rather  inclined  to  be  of  opinion  tluc  the  avowry  [which  waa  the 
cafe  there]  was  not  abated  by  this  uking  of  the  money  out  of  court.  a  Ld.  Raym.  Kep,  774. 

Trifl.  I  Ann.  in  the  cafe  of  Burton  v.  Soutik,  in  alTumpitt,  it  was  infifted,  as  in  the  cafe  of 
Home  V.  Lewin  (before),  that  after  accepting  the  money  the  plaintiff  could  not  proceed  for  damages^ 
Aod  there  Hoh  Ch.^J.  held  ftrongly  his  former  opinion.' 

a-  In  an  avowry  by  tlic  bailiflf  of  A.  for  a  rent^cbarge^  the  defend* 
ant  bad  judgment^  and  now  A.  defired  to  try  the  right ,-  but  the  court 
would  not  grant  it  without  bringing  the  money  recovered  into 
court,  and  agree  to  bring  no  2d  deliverance  to  procrailinate  the 
caufe  by  Withernam,  &c.  Keb.  74a.  pi.  29.  Trin..  16  Car.  a. 
B.  R.  Searl  v.  Taylor. 

3.  In  an  a£tion  upon  the  cafe  for  3  hog/beds  of  vinegar  and  a  rund^ 
Jet,  Jones  prayed  that  he  might  deliver  money  for  the  rundlet^  as 
was  agreed,  or  as  the  fecondary  ihould  tax,  and  that  the  plaintiff 
might  go  on  for  the  reft ;  and  the  court  ordered  the  plamtiff  to 
fliew  caufe  why  the  rundlet  (hould  not  be  ftruck  out,  or  he  go 
on  for  the  reft  at  his  peril ;  fo  where  the  caufe  of  aflion  is  really 
Jmally  in  contparifon  to  the  declaration.  2  Keb.  420.  pi.  49.  Mich. 
ao  Car.  2.  B.  R*  Brown  v.  Welmes. 

* 

4«  Money 


4*  Money  brought  into  court)  in  order  to  get  an  injuniliofi 
tgainft  a  judgment  on  a  bond  given  by  a  mother  to  her  fon,  (an 
ihisint,  and  whom  fhe  and  her  after  hu(band  had  maintained  for 
fereral  years,  and  had  paid  a  confiderable  part  of  the  money,)  tvar 
delivered  back  again^  on  giving  fecurity  to  pay  what  (hould  appear 
due  for  principal  and  intereft,  and  fatisfad:ion  decreed  to  be 
acknowledged  thereupon  oA  flie  record  61  the  judgment.  Yixu 
Rep.  I.  Mich.  15  Car.  2.  Cook  v.  New. 

5.  A.  devifed  lands  to  B.  fubjed  to  a  prtnnfifor  payment  tff  2000L 
to  defendants  within  3  years  after  A/s  death.  B.  brought  the 
money  into  court.  13ecreed  that  tlie  lands  be  dif charged^  and  that 
the  defendants  be  at  liberty  to  take  the  money  out  of  court.  Fin. 
Rep.  61.  Hill.  ^^  Car.  a.  Ld.  Willoughby  v.  Dixie« 

6.  PBfikn  and  intertft  devifed  on  a  contingency  cli  dying  before 
di,  and  unmarried,  decreed  to  be  paid  into  court  for  the  benefit 
of  a  hxres  fa£lus,  according  to  the  will,  in  cafe  of  the  devifee'a 
death.     2  Chan.  Rep.  150.  30  Car.  2.  Bourne  v.  Tynt. 

ttvriiant^  7-  In  covenant  the  plaintiff  declared. upon  feveral  breaches^  one 
idipit^n-  whereof  was  for  not  paying  7/.  according  to  the  covenant^  it  was 
^^SwS-  n^ovcd  for  the  defendant  that  he  might  be  jidmitted  to  bring  7L 
^  vtte  af-  into  court,  together  with  his  cofts  hitherto,  Sec.  and  that  the  plain* 
'  «grtcd ;  ohe  tiff  might  proteed  far  the  refl  if  he  thought  fit ;  but  the  motion  was 
w!lBicn"S'  denied,  becaufc  the  plaintiff  had  declared  of  other  breached,  arid 
fcflt.  Mo.  the  matter  lay  in  damages.  Vent.  356.  Mich.  33  Car.  2*  B.  R« 
^  "*? ..    Anon. 

U^n  bflngiog  in  lo  1.  Into  court,  it  might  be  ftruck  out  of  the  declaration;  but  the  court  denied  i(; 
'Ibr  vrheft  ft  afpeari  the  plaintiff  hzs  jufi  caufi  ef  g&wn  fir  m*  tbingf  they  will  not  put  him  to  try  tlM 
Wtt  at  peAi  of  cofts.     ii  Mod.  95.  Trin.  S  W.  3.  Pawlet  v.  Heatfidd. 

Kortbey  MOTcd  to  bring  money  into  court  upon  a  covenant,  and  was  refufed.    ii  Mod.  24T.  Midi* 
'  !ic>  W.  3.  J^wly  ▼.  Dibble.  In  covenant  fir  favmeMt  of  money,  Powell  J.  faid,  diat  the  coiirt 

'  had  granted  it;  but  that  in  covemnt /or  rejiairs  they  have  denied  it.     if  Mod.  270*  p).  11.  Hul^ 
8  Atin.  B.  R*  Anon.  In  covenant  for  non-payment  o^  rent,  the  pradice  is  to  sllow  the  bring- 

ing money  Into  court.    Bames*s  Notes  in  C.  B.  ip8.  Mich.  1  Geo.  z.'  in  a  note. 

Rule  of  bringing  money  into  court  was  denied  m  tt^tenant  \  otherwife  if  dtbt  had  been  hrottiht  9fm 
tht  Cbarltr-ftrty.    Cumb.  138.  Mich.  1  W.  ft  M.  in  B.  R.  Atton. 

8.  A  fcire  facias  had  iffued  out  againfl  the  Urt?nanti  on  tsjudg^ 

mentf  and  they  had  pleaded  ne  unques  fetfie^  and  IJfue  found  agmtfi 

them^  and  judgment  for  the  plaintiiF.     It  was  moved  that  the  elegU 

might  be  frfpped  ch  bringing  the  mfiney  into  cofsri  i  for  if  the  elegit 

were  taken  oat  and  the  lands  extended,  we  might  have  Sfl 

lands  difcharged  by  fcire  facias,  and  bringing  the  money  in^ 

•courr;  and  it  was  granted.    Thciiko  motion  was  lately  grant^ 

in  C.  B.     Comb.  169.  Mich,  i  W.  &  M.  in  B-  R.  Anon. 

But  was  al-       9.  In  ejeBmertt  far  non-payment  of  rent,  the  court  ddnied  fe9 

lowed  on       jj^p  ^^  ejeftm^nt  on  bringing  in  the  arrears.   Gumb.  ac 5.  PafcL 

i;^«"r    6  W.  &  M.  tnB.  R.  Harding  v.Brook. 

a  counterpart    a  9Uk»  597.  in  pK  }•  citei  Mich.  8  W.  3.  B.  X.  Downed  t.  Tantf. 

8. P.  But  ,  10.  \dsmiA  moved,  that  on  payment  of  ioa«  into  cottrt^  to 
^^fTh^  much  might  be  ftruck  out  of  the  declaration  5  but  it  appearing  td 
^l^mgt     be  in  a  cafe  upon  an  ladebitatus  aflumpiit  and  quantum  meruit^ 
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the  court  faid  he  might  do  it  as  to  the  indtbitatus  affumtfttj  but  J"^^^*^ 
♦  not  as  to  the  quantum  meruit.     Cumb.  264.  Trin.  6  W.  &.M-  jj^^by  uA 

B.  R.   Anon,  t©  plead  a 

tender  theis* 
pl\  fiv  then  die  plabtifF  may  fcply  that  lie  deferwd  more,  aiod  fo  come  to  iflue)  but  beciiife  in  moft 
dbcUratioos  there  are  fuatttum  meruUsf  even  io  an  indebiut.  afl*.  there  it  may  ke  brmgbt  in  upon  an  in- 
'iihitat,  county  and  that  willaffed  the  other,  and  fo  it  was  donej  per  Holt  Ch.  J.  12  Mod.  614* 
Hill.  IS  W.  3.  Anon. 

The  court  grwted  it  at  to  the  indihltatui  aflumpfity  httt  refapd  it  otto  the  qpontum  peruit ;  and  the 
court  faid  that  fuch  motion  had  been  fometimeB  obtained,  where  ^quantum  meruit  and  indebitatus  were 
joined  together,  yet  regularly  they  ought  not  to  be  granted  on  a  quantum  meruit ;  for  wi*  can.\  tell 

mfb0i  a  mtm  dejeroa  till  ht  be  tried  f     12  Mod.  187.  Pafch.  lO  W.  3.  Smith  y.  Johnfon. Comb. 

^o,  S.  P.  Pafch.  2  Jac.  B.  R.  Anon.  •  2  Salk.  597.  in  pi.  3.  ciw  HiU.  8  W;  j. 

accordingly.  But  it  was  allowed  afterwards  Pafch*  ^  Ann.  B.  R*    Ibid* 

.  IX.  \xiijt3mint\xto\x^t  on  firfektirfi  ef  a  leafs  for  non-payment 
gf  rent,  if  thr  lefiee  will  make  oath  that  his  leafe  is  not  expired, 
and  bring  all  arrears  into  court,  the  cotxrt  will  not  compel  him  to 
pkad  on  the  common  rule,  Cumb.  299.  Mich.  6  W.  &  M.  in 
3*  R«  Anon.    * 

12.  By  Holt  Ch.  J.  where  thtpleaL  u  to  the  damages,  you  caui-  i„  trwerfor 
not  bring  money  into  court;  otherwife .where  the  plea  is  to  the  ^hUitfe:^ 
ground  of  the  ailton,  as  non-aflumpfit.  .  It  may  bj5  allowed  in  trover  '^"p  ^^'  • 
where  you  bring  the  goods  in  fpecie  into  court,  but  rarely  where  d^nun  of 
only  part  of  them  are  brought  in*     Cumb.  357..  HMl-  &  W.  3.  1501-   a 
B.  R.  Burman  V.  Shepherd.  ^:^ 

upon  brii^tng  50 1.  in(Q  covit»  it  might  be  ftruck  out  of  the  dcelsfttiQii.  Holt,  Ab-pradice  in  aT.- 
fumpfit  luis  been  bmugbt  in  within  few  years,  and  has  lieen  only  allowed,  becauie  payment  goes  to 
the  iflTue ;  but  in  trover  it  goes  only  to  the  damages*  It  may  be  the  plaintifl^  has  good  cauje  of  affiom 
for  fartf  and  aprohablt  caufe  for  tbf  refdue  \  now  it  weuld  be  hard  to  ftrike  out  his  certain  c#ufe,  an^ 
pot  him  to  his  piobaSle  caqie  at  the  peril  of  colts.  12  Mod.  90.  HilU  7  W.  }«  Bonaao  v.  Shep« 
fleid. 

13.  In  debt  on  bond,  defendant  muft  bring  in  the  whole  pemltf^  But  ibid* 
or  the  court  will  not  (lay  proceedings,     2  Salk.  597.  in  pi.  p  ^J^* 

cites  Hill.  9  W.  3*   B.  R.  feemsit«ail» 

not  he  with- 
•qt  bringing  in  the  ndiole  money ;  if  the  parties  difpute  the  quantum,  and  diere  is  a  dlipute  kom  musk 
if  4iM^  it  cinnot.be  re&ned.    Trin.  11  W.  3.  B.  R. 

• 

1 A  Where  an  account-render  is  brought,  if  the  defendant  will 
pleaa  plene  cpmputavit,  and  offer  to  bring  the  money  into  court, 
that,  will  fignify  n<^ing ;  for  that  in  a  trial  upon  an  adion  of 
account,  the  Jury  have  nothing  to  do,  unlefs  an  account  ffated  be 

} proved  ;  but  an  account  mu/l  be  before  auditors;  for  they  are  the 
lidges  a&4  not  the  jury.    L.  P.  IL  31.   cites  JPafch.   9  W.  3. 
B*  R* 

15.  A  rent'charge  was  granted  to  J.  S.  out  of  lands  which  were 
demj/edtp  fpoeral  undertenants.  The  grantee  of  the  rent  diftrained 
upon  them  all  for  one  half  yeat^j  reni-arrear-.  The  tenants  bring  fe^ 
verd  replevins^,  Hie  avowment  makes  the  fame  avonxiry  agaitt/l 
them  all.  The  plaintiffs  in  bar  of  the  avowry,  plead  a  tender  ivith 
profert  in  curia*     And  now  it  was  moved,  that  the  bringing  in  one  \ 

fern  Jhould  ferve  for  all  the  3  avowries,  they  being  for  lihe  fame 
rent*arrear ;  and  the  motion  was  granted.  Ex  relatione  M*ri  Ja« 
a4>^    Ld,  Rajrtt,  Rep«  419.  Hill.  xoW.  3.  Aaon# 

la  i6-  In 
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r6.  In  replevin!  defendant  avows  Jhr  rent,  and  plaintiff'  admit' 
ted  to  bring  it  into  court.  2  Salk.  597.  in  pi.  3.  Hill.  10  W.  3< 
B.  R^  Anon. 
Defendant  ly..  In  debt  fir  rent,  it  was  moved  to  bring  fo  much  money 

Trtito^*'  into  court  5  and  Holt  Ch.  J.  thought  it  hard,  ^iid  faid  he  rcmcm- 
court,  in  bcred  the  beginning  of '  thefe  motions ;  the  firft  was  to  bring  in 
^^y^  ^*^U  principal  and  interest  on  a  bond  \  after  that  it  came  to  an  inde- 
nii  debet  •  Ditatus  afrumpHt.  It  has  been  done  in  debt  for  rent,  but  not  fo 
|ier  Car.  be  freely  \  we  do  it  in  ejeflment  on  a  fpecial  reafon,  viz.  becaufc  that 
It  fo,  it  it  a£kion  fubfifts  entirely  upon  the  rules.of  the  court,  a  Salk.  597* 
"I^^Z       cites  it  as  by  Holt  Ch.  J.  Pafeh.  lo  W.  3.  B.  R. 

Bamet'i  Notes  in  C.  B.  195.  Trin.  7  &  S  Geo.  %•  Dixon  v.  Allen. 

In  deht  for  rent^  rule  to  /hewcaufe  why  defcAdanc  (hould  n()t  bring  money  Into  ooart  vpon  the  eon- 
oion  rule,  and  plead  oil  debet,  made  abfolute.  Barn^'t  Notec  in  C.  B.  1984  Nficb«  i%  Geo.  t* 
Wbice  Y.  Daman.         ■  Ibid,  cite*  Trin.  7  li  8  Ceo.  1.  Dixon  v.  Ailen«  S.  P. 

1 8.  An  anion  was  brought  by  the  plaintiff  againfl  the  defem{<» 

«nt)  ^^  1 00/.  Hvori  upon  a  'iva^ei^,  that  the  peace  would  not  be 

£  ^94  ]    concluded  by  fuch  a  day.     ^fter  the  rules  for  pUfiding  nvere  out, 

it  was  moved,  that  upon  the  bringing  in  of  lool.  into  court,  and 

upon  payment  of  cofts,  the  plaintiff  might  proceed^  at  his  peril ; 

for  the  di/putt  was  only  whether  the  plahitiff  Jbouli  have  intere/l  of 

not  ?    And  per  Holt  Ch.  J.  interefl  is  never  given  by  the  jury  in 

fuch  cafe  in-thedamages*     Ruled,  that  the  defendant  ftiould  fhew 

caufe,  &c.     Ld*  Raym.  Rep.  398,  399.  Mich.  10  W.  3.    Me« 

dena  v.  Kilder. 

Initpletiny        ip.  In  a  plea  of  tender  of  rent  in  replevin  in  bar,  the  money 

Sie  **""**"*  ought  not  to  be  brought  into  court.     In  debt  on  a  bondy  there  may 

into  court  it  he  a  profcrt  to  fave  damages,  becaufe  tjiere  the  money  is  the  thing 

fupitjlwMun  in  demand  \  but  it  cannot  be  in  an  avowry  to  a  replevin,  becaufe 

«vowy*°f(>r  ^^  avowry  is  to  juftify  the  taking  the  cattle }  and  whether  the 

the  mpuly  it  money  is  paid  or  not,  is  not  the  queftion.     But  if  the  diftrefs  wa^ 

•ef  dtmmnd'  rightfully  taken,  the  avowant  muft  have  a  return  \  if  wrongfully^ 

replevin  u*    he  muft  anfwer  the  plaintifPs  damages.     2  Salk.  584.  Hill.  12 

for  the         W.  3.  B.  R.  Horn  v.  Lewin. 

goods. 

12  Mod.  352.  Hornv.  Luinea.  Ld.  Raym.  Rep.  639.  S.  C.  and  ibid.  C4.3,  644.  S.  P.  per 

tot.  Cur.  And  they  all  held  that  the  har  to  the  avowry  was  ill  pleaded,  tft,  Becaafe  it  it  pkaded  widi 
a  paratus,  where  it  cught  to  be  pleaded  ¥nth  an  obtnlit,  fcc.  2dly,  Becaufe  it  ia  pleaded  in  bar,  where 
it  ought  to  be  pleaded  only  in  excufe  of  damages ;  but  if  the  tender  had  been  well  pleaded,  it  would 
have  chafed  the  avowant  to  fhew  a  demand,  to  intitle  him  to  the  diftreft.  But  here  the  plea  in  bar  not 
•mounting  to  a  tender,  it  11  ill ;  and  therefore  the  bringing  in  of  the  money,  and  the  taking  of  it  oot^ 
it  fuperfluout.  And  judgment  fliall  be  upon  the  avowry  for  a  icturoo  babeodo }  and-jndgment  win 
given  for  the  avowant  accordingly. 


In  trover,  ^o.  It  was  moved  that  the  defendant  in  trover  after  declaration,, 

^  moved'  m'g*^*  ^""^g  '*^  ^*'"^  ''/#*  a"^  ^c'^vc^  i^  ^o  the  plaintiff.  And 
to  bring  a  Gould  J.  faid,  he  had  known  it  often  done  \  otherwife  where  he 
"*"  *"^V  ^^^^^  tender  the  value ;  for  defendant  (hall  not  ttt  a  value  upba 
S^'.  bameU  ^^  plaitftiff's  goods ;  and  a  motion  wa»  granted.  1 2  Mod.  397* 
dcdaivd  he    Pafch.  12  W.  3.  FarreFs  cafe. 

Aad  moved 

§9t  and  obtained  a  rale  tb  bring  into  court »  fawh  ui  wit  tem,  and  |be  neaCterm  «  (psre^-^  •/ f^ 
«r  Mwy  i»  iuu  tber^'%  Mr.  Secondary  Thoimoa  xemaaheted  4  motion  to  bring  ia  u  teit  in  tm^er,  aoJ 

fevtrai 
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ftvcril  other  inftances  were  given*  The  court  thought  it  as  reafonable  that  goods,  in'  their  value,  (hould 
be  brought  into  court  in  adlion  of  trover,  as  money  in  an  aHuropftty  vkd  made  a  rule  accordingly.  Rep* 
of  PraS.  in  C.  B.  59.  Mich*  4  Ceo.  2.  Tuney  v.  Clarke. 

21.  It  was  moved  to  bring  fo  much  money  into  court,  to  hav^ 
it  ftruck  out  of  the  declaration.  .  Now  the  courfe  is  upon  bring- 

'ing  money  into  court  to  pay  cofts  fo  far,  if  the  plaintiff  will  take- 
it  out ;  but  if  it  be  fuch  an  action  in  which  the  defendant  may  plead 
tender  in  bar  of  cojisy  and  that  the  plaintiff,  to  ouft  him  of  that  be- 
nefit, would  reply  a  fpeciat  capias  tefled  of  a  term  antecedent  to  tht 
principal y  all  this  may  be  opened  and  fettled  on  tnotion ,  per  Cur. 
12  Mod.  633.  Hill.  13  W.  3.  Anon. 

22.  Note,  the  court  will  never  give  leave  to  bring  principal 
and  intereft  into  court,  and  ftay  proceedings  upon  a  bond,  whert 
the  fuit  is  upon  a  countermand^  or  when  there  is  any  pretence  of  d 
tollaieral  agreement,  12  Mod*  598.  Mich.  13  W.  3*  Coke  v* 
Heathcot. 

23.  Till  hail  put  in^  one  is  not  in  court  to  move  to  bring  m 
principal,  interell,  aiid  dofts.  7  Mod;  140.  Hill,  i  Ann.  B.  R< 
Anom 

24.  Ih  in  aftion  of  debt  brought  upon  articles,  Holt  Ch.  J.  faid 
he  never  knew  money  brought  into  court  dnd  ftruck  out  of  the 
declaration  in  debt,  though  it  had  been  done  on  a  bond  with  con^ 
diticn  in  debt  for  rent  ,•  and  he  faid  he  had  known  it  done  in  r^-» 

plevin,  where  the  diflrefi  was  for  rent.     7  Mod*  141.  Hill.   I  Ann.  ** 

B.  R.  Anoui 

25.  Money  has  been  brought  intd  court  and  ftruck  out  of  the 
declaration  in  a  muhtatus  ejl ;  per  Holt  Ch.  J.  who  faid,  that  the 
firft  motion  ever  made  for  bringing  money  into  court  upon  a  mu- 
tuatus  was  made  by  Levins  in  Keeling's  time.  7  Mod.  141.  Hill. 
I  Ann.  B.  R.  dbiter. 

26.  After  judgment  ih  debt  oH  bondy  the  court  will  not  make  a    [  295  1 
tule  upon  a  plaintiff  to  take  his  principal,  intereft,  and  cofts ;  and 

held,  that  in  fuch  cafe  plaintiff  oiight  to  have  his  full  cofts  out 
bfthc  penality.     7  Mod.  114.  Mich,  i  Ann.  B.  R.    Lc  Sagd  v. 
.|Pere. 

27.  In  trovey^  for  a  horfe,  it  was  moved  to  bring  the  faddle  and 
bridle  into  court,  but  denied*  2  Salk*  597.  2  Ann.  B.  R.  cites 
the  cafe  of  Wilcocks  the  attorney. 

28.  Money  ought  not  to  be  brought  into  court  to  have  it  ftruck  P»HoH 
out  of  the  declaration  where  an  executor  is  plaintiff,  but  you  may  ^^' }'  **^ 
plead  a  tender,  &  touts  temps  prut ;  per  Cur.  faid  to  be  fettled  inCuiMhai^ 
here  on  debate.     6  Mod*  29.  Mich.  2  Ann.  B.  R.  Anon*  inMnaaiom 

by  an  aJmlm 
fijftratpr.  The  defendanc  caitoot  jbring  money  into  court,  bccaufs  the  adrotniftrator  it  not  by  lavr  to 
|>ay  colli;  and  Pafcb.  5  Ann.  B.  R.  in  Gregg's  cafe,  an  adijn  was  brouKht  by  an  executor,  fjr  mo* 
ttj  doe  CO  hia  ttllitor  for  law  bufinefs  done  by  him,  it  WiS  moved  to  bring  fo  much  money  incj  court. 
but  denied,     i  Salk.  596.  pi.  3.  Pafch.  5  Ann.  B.R.  Gregg's  cafe. 

Upon  the  common  motion  to  hrhg  frincip^/y  tnier^f  mndt^t  into  courts  and  refer  to  protf^roftrff 
the  court  rcfuf6i  to  gtant  the  rule,  the  fhintiff  being  an  executor  ^  but  faid,  the  plaintiff  might  be  wu« 
ling  to  accept  the  debt  and  cofta,  and  cheretore  chcy  would  grant  a  rule  to  (hew  caaie.  Barnes's  Nocn  in 
C.  B.  19$.   Hill.  6  Geo.  2.  Bryan  t.  Holloway* 

It  was  mofed  to  difcharge  a  rule  to  pay  money  into  court,  which  was  drawn  up  in  common  form* 
without  diftinguiihing  that  phintiffi  fued  at  udmimftraiori^  and  the  tootidn  Was  granted*  Barnes's  Nooet 
In  C.  B.  195.  Hill.  %  Geo.  a.  Sacteithwaitr,  and  hit  Wife  idmtniftratriJK,  Y.  Waii'ord* 

Vol-  IV.  2  ap.  In 
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29.  In  ^bi  en  3  judgment,  the  court  will  not  ftay  proceedings  on 
motion  upon  payment  of  principal,  interefti  and  cofts,  as  they  wiU 
lipon  debt  upon  bond.  6  Mod.  6o*  Mich*  2  Ann.  B*  R.  Bur- 
ridge  V.  Portefcue. 

30.  Motion  btfort  pita  to  bring  money  into  court,  and  have  It 
ftruckout  of  the  declaration^  was  denied*  6  Mod.  153*  Pafch^ 
3  Ann*  B.  R.  Anon. 

31.  4  (5*5  Ann,  cap*  t6*  /.  1 3.  Pending  an  aBlon  on  bond^  the 
defendant  may  bring  in  pri/fcipalj  interejly  and  cofis  in  lanu  and  equity^ 
and  then  the  court  Jf>all  give  judgment  to  dif charge  the  defendant* 

30.  Covenant  and  breach  for  non-payment  of  renty  and  for  not  re^ 
pairings  &c*  k  was  moved,  to  bring  in  fo  much  for  the  rent, 
and  as  to  the  other  breach,  that  the  plaintiff  might  proceed  as  he 
thought  fit ;  and  per  Trevor,  all  the  judges  have'agreed,  (for  he 
put  the  cafe  to  Holt  Ch.  J.)  that  it  is  but  reafonable  to  allow  it ; 
that  it  does  not  diflFer  from  debt  for  rent ;  for  though  it  be  cove* 
nant,  yet  it  is  a  covenant  for  payment  of  a  fum  certain.  The  fame 
diverfity  was  taken  between  covenant  for  a  fum  certain,  and  a 
thing  uncertain ;  per  Holt  Qi.  J.  Hill.  9  W.  3.  B.  R.  faying  it 
did  not  diifer  from  an  indebitatus  aflumpfit.  And  Trin.  1 2  W.  3. 
B.  R.  fame  ruk*  2  Salk.  596.  in  pi.  3.  Pafch.  5  Ann.  B.  R« 
Gregg's  cafe* 

33.  In  an  aBion  brought  upon  a  policy  of  infurance,  it  was  moved 
for  leave  to  bring  15I.  into  court,  beijpg  as  much  as  they  thought 
their  average  of  the  damage  came  to  (the  goods  not  being  loft,  but  only 
damaged )f  and  fo  the  plaintiff  to  proceed  upon  peril  of  coils ;  per 
Powell  J.  the  motion  cannot  be  granted,  though  we  have  granted 
St  in  a  quantum  meruit,  and  alfo  in  covenant  for  payment  of  m<^ 
ney  ;  but  in  covenant  for  repairs  we  have  denied  it,  and  fo  we  muft 
here*     11  Mod.  270.  pi.  12.  Hill.  8  Ann.  B.  R.  Anon. 

34*  In  an  a£lion  againft  an  executor,  he  paid  money  into  court  upon 
the  common  rule,  and  on  the  trial,  H\t  plaintiff  being  nonfuited, 
the  executor  moved  that  be  might  have  the  money  out  (f  court ,  and 
granted,  becaxife  he  being  executor,  was  unacquainted  with  the  af- 
fairs of  his  teflator,  and  might  not  know  whether  the  tefiator  owed 
the  pUunfiff  aeiy  money  or  not ;  but  where  the  defendant  is  neithcF 
executor  nor  adminidrator,  although  the  plaintiff  be  nonfuited^ 
or  a  verdi£i  for  the  defendant,  the  plaintiff  iliall  have  the  money 
r  206  1  ^^^  ^  court,  becaufe  the  defendant  brings  it  in  as  knowing,  and 
being  confcious  that  he  owes  the  plaintiff  fo  much.  Rep.  of 
Pra£l.  in  C.  B*  5.  Mich^*   1 1  Ann.  Anon. 

35.  A.  by  marruge  articles  was  to  pay  50I.  at  5!.  per  ann.  tiB 
all  paid,  and  in  failure  of  payment  of  any  5I.  then  he  was  to  pay  ' 
the  whole  ;  per  Cur.  the  power  given  to  the  court  by  the  ftatutc, 
is  to  (lay  all  proceedings  on  payment  of  all  that*  is  due,  and  in 
the  principal  cafe  all  the  50 1.  is  due,  and  no  part  of  it  is  a  ^ 
iudty,  but  only  the  defendant,  by  the  condition  of  thefe  articles^ 
bad  time  for  the  pavment  of  the  money  by  parcels,  as  therein  di- 
rected, which  he  nas  loft  the  benefit  of.,  8  Mod*  ^6.  Trin* 
7  Gto*  X*  Anon. 

36.  Tb« 
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36»  The  court  will  noe  compel  a  creditor  by  judgmtnt  K)  ac- 
eept  a  left  fum  than  is  dta  on  the  judgment,  on  account  of  any  fbr^ 
mer  indefinite  payments^  when  there  were  otfjer  accounts  depending 
between  the  parties,  unlefs  the  defendant  will  confent  to  bring 
in  all  that  is  duexo  die  plaintiff.  8  Mod«  23d.  Pafch.  10  Geo.  i. 
Anon. 

37.  In  replevin  defendant  juftiiied  the  taking  the  cattle  damage 
feeJantf  and  now  moTed  to  ftay  proceedings  on  bringing  into  court 

what  was  due,  with  cofts ;  per  Cur.  if  you  bring  in  what  is  due 
on  the  replevin-bond,  proceedings  (hall  be  ftayed,  but  if  it  is  to 
ftay  proceedings  on  payment  of  what  is  due  for  damages,  it  (hall 
not  be  granted,  becaufe  the  court  has  no  rule  to  guide  them  in 
fuch  cafe ;  but  it  is  otherwife  for  rent^  for  that  is  certain.  8  Mod. 
379.  Trin.  II  Geo.  i.  Anon* 

38.  In  z&ion  of  covenant  in  articles  of  agreement,  wherein  de- 
fendant covenanted  to  find  diet  and  lodging  for  plaintiff*  for  a  year, 
or  to  pay  him  lol.  the  defendant,  on  affidavit  that  there  was  not 
above  lol.  due,  moved  to  bring  it  into  court,  and  that  the  plain- 
tiff might  proceed  at  his  peril.  The  court  would  not  afcertain 
what  was  due  for  diet  and  lodging,  but  becalife  the  agreement 
Was  in  the  disjunflive,  to  Jindmet  and  lodgings  or  to  pay  10/.  a  rule 
was  made  that  defendant  flight  bring  the  money  into  court* 
8  Mod.  305:  Mich.  II  Ge^i.  Savii  v.  Snell. 

39.  A  motion  to  bring  lool.  into  court,  tlie  defendant  fuggeft- 
ing  that  the  ejeBinent  was  brought  for  nonpayment  of  a  fine^  and  fop 
letting  a  leafe^  contrary  to  the  cujlom  of  a  manor,  and  therefore  he 
propofed  to  bring  in  the  lool.  to  anfwer  the  fine^  and  that  the 
lefTor  of  the  plaintiff  (hould  proceed  at  his  peril  for  the  forfeiture 
in  refped  to.  the  leafe  fuppofed  to  be  let  contrary  to  the  cuftom  of 
the  manor,  but  the  court  denied  the  motion ;  for  though  it  can 
be  no  difadvantage  to  a  leffor  to  ftay  proceedings  on  payment  of 
his  rent  and  cofts,  yet  the  granting  this  motion  may  probably  give 
the  defendant  fuch  an  advantage  over  the  lefTorSywho  have  brought 
this  eje£lment  for  a  juft  caufe,  as  may  do  them  injuftice.  Rep. 
of  Prad^.  in  C.  B.  42.  Hill,  i  Geo.  2.  Rocks  v.  Afeafe,  ex  di- 
miff*  dom.  Brifcoe  vid.  &  al'. 

40.  On  a  rule  to  fliew  caufe  why  8  s.  ftiould  not  be  brought  into 
eourtj  and  ftruck  out  of  the  declaration.  It  was  moved,  that  this 
was  a  quantum  meruit  for  ufing  a  chaife  hired  of  another  ill ;  and  that 
the  court  had  never  gone  fo  far  as  to  allow  of  thefe  motions  in 
fucbi  cafes ;  for,  at  this  rate,  they  might  c(nne,  in  time,  to  allow 
of  them  in  battery  and  trefpafs,  &ct  It  is  true  indeed^  it  was 
anfwered,  that  in  general  quantum  meruits  for  the  hire  of  a  chaife, 
&c.  the  court  does  grant  them,  and  the  court  aereed  to  this  dif- 
ference ;  and  the  Ch.  J.  faid,  diat  this  rule  was  hrft  made  in  my 
Ld.  Ch.  J.  Kelynge's  time^  and  the  reafon  of  it  he  faid  was,  for 
the  difficulty  of  pleading  a  tender )  accordinglv  they  difcharged 
the  rule  in  this  cafe.  Barnard.  Rep.  an  B.  K.  25^  26.  Midu 
X  Geo.  %*  White  v.  Woodhoufe. 
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41.  The  phintiff  had  declare  fir  3/.  2d.  bMpenny  fir  rtntf 
and  97/*  upon  a  muiuatm^  It  was  movcd»  that  there  was  no  co^ 
lour  that  anymore  was  due  than  the  38.  2d.  half-pennyi  and  the 
978.  was  only  added  to  make  a  caufe  of  it  in  this  court  %  and  that 
if  this  praflice  was  *  allowed)  it  would  lead  to  a  great  deal  of  op- 
preffion;  and  therefore  he  moved,  that  upon  bringing  in  the  mo' 
ne%  due  upon  the  Jirfl  count  with  coftsy  proceedings  might  be  ftayed. 
The  court  faid,  that  they  had  never  gone  fo  far  as  to  allow  money 
to  be  brought  upon  one  count :  but  however,  as  this  was  fuch  a  piece 
of  evafioni  the  court  made  a  rule  to  fliew  caufe.  ^aniard.  Rep* 
in  B.  R.  1 80.  Trin.  2  Geo.  2.  Bellow  v.  Few. 

4^.  An  a^iion  of  affault  and  fir  taking  away  I  /•  moved  to  bring 
the  {hilling  into  court,  and  plaintiff  to  proceed  at  his  peril  for  the 
refidue  \  and  a  rule  made  to  (hew  caufe.  But  quxre,  whether  it 
was  ever  made  abfolute,  or  oppofed  ?  Rep.  of  Fra^.  in  C.  B.  46* 
Trin.  2  Geo.  2.  Smith  v.  Dobby. 

43*  Debt  was  brought  up9n  a  bond  of  200  A  the  defendant  had 
feveral  demands  likewife  upon  the  plaintiff,  fo  that  upon  the  bo* 
lance^  there  %vas  but  ^i^L  owing  \  upon  which  it  was  moved,  that 
he  might  bring  th^  balance  into  court,  and  faid  he  thought  this 
within  the  meaning  of  the  late  ilatute.  But  per  Cur.  the  ilatute 
had  prefcribe4  only  2  particular  vjj^ys  of  proceeding ;  one  by 
pleading  the  matter  of  account  fpeci^ly ;  the  other  by  giving  the 
fpecial  matter  in  evidence  upon  the^eneral  iffue  \  and  faid  they 
could  not  allow  of  any  other  way  oif  proceeding,  and  accordingly 
refufed  the  motion.  Barnard.  Rep.  inB.R.  214.  Mich.  3  Geo.  2. 
Anon. 

44.  In  debt  upon  an  emtjfet  for  goods  bought,  where  the  party 
had  declared  according  to  the  cuflom  of  the  city  of  London^  and  which 
was  removed  up  here  by  habeas  corpus  \  it  was  moved,  that  mo* 
ney  might  be  brought  into  court  and  be  ilruck  out  of  the  declara* 
tion,  and  this  was  likened  to  the  cafe  of  an  indebitatus  affumpfit ; 
accordingly  the  court  made  a  rule  to  ihew  caufe.  Barnard.  Rep. 
in  B.  R.  420.  Hill.  4  Geo.  2.  Lepege  v.  Pompylion. 

45*  In  an  a£tion  of  trefpajs  brought  fir  the  mean  profits  ;  efier  a 
recovery  in  eje5fmentj  it  was  moved  to  bring  the  money  into  courts 
and  that  it  might  be  ftruck  out  of  the  declaration.  But  the  court 
faid,  this  was  an  aHion  fiunded  upon  a  torty  and  therefore  refufed 
the  motion.  Barnard.  Rep.  in  B.R.  368.  Mich.  4  Geo*  2.  Chair- 
man Vr  Edwards. 

46.  In  cafe  fir  dilafidations^  it  was  moved,  that  money  might 
be  brought  into  court  and  flruck  out  of  the  declaration.  But  Fage 
J.  faid,  thefe  motions  are  never  granted  where  the  damages  are  fo 
very  uncertain^  and  therefore  never  allowed'  in  covenant  for  want 
of  repairs ;  he  faid  too,  tliat  formerly  thefe  motions  he  has  known 
refufed  even  in  quantum  meruits.  Accordingly  (the  Ch.  J.  abfent) 
the  court  thou^t  proper  not  to  make  any  rule.  2  Barnard.  Rep* 
in  B.  R.  4.  Trin.  5  Geo.  2.  Squire  v.  Archer. 

47*  Per  Cur.  money  may  be  paid  into  court  upon  the  Qom^ 
mon  rule^   after  rule  to  plead  is  out^  at  any  time  before  plea 

12  ^  pleaded. 
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pleaded.    Barnes's  Notes   in  C.   B.    194.    Mich.    6    Geo.    2. 
Anon» 

48.  Defendant  brought,  money  into  court  upon  the  common 
rule  (plaintiff  refufing  to  accept  th^  fame)  and  pleaded  the  general 
ijfue.  Plaintiff  joined  and  delivered  the  iffue  book,  with  notice  of 
triaL  Plaintiff  did  not  proceed  farther ^  but  moved  to  have  the  mo- 
ney out  of  court,  with  cofts  to  the  time  of  bringing  the  money  into  the 
court :  which  was  ordered  upon  plaintiff's  payment  of  cofts  to  de^ 

fendant  fubfiquent  to  the  time  of  bringing  the  money  into  court* 
Barnes's  Notes  in  &  B*  195^  196.  Hill.  8  Geo.  2.  Savage  y. 
Franklyn. 

49.  Money  was  paid  into  court  by  defendant,  upon  the  com« 
snon  rule ;  and  plaintiff  proceeded  to  trial,  and  recovered  a  fmaller 

fum  than  that  paidintQ  court.  Moved  in  the  treafury,  that  defendant 
might  have  the  money  out  of  court  towards  his  cofts ;  and  or- 
dered, upon  hearing  the  attomies  on  both  fides.  Barnes's  Notes 
in  CB.  196.  Hill.  8  Geo.  2.  Anon.  p      ^  .. 

50.  In  trover  J  it  was  moved  for  defendant  to  bring  the  goods  Rip.  ©f 
fpecifiedin  the  declaration  into  court ;  but  the  goods  being  ponderous^  Praa.  in 
the  motion  was  denied ;  per  Cur.     Let  the  plaintiff  flicw  caufe  ^  ^*  *3o. 
why  he  ihould  not  confent  to  accept  the  goods^and  cofts.  Barnes's  accoi^iogly. 
Notes  in  C.  B.  197.  Trin.  10  G.  2*  Cooke  v.  Holgate.  they  being 

many  houfe* 
hold  goods ;  and  fayt  fdch  motion  was  denied  HiU.  6  Geo.  a.  Watklnlba  t.  Cockihott* 

51.  A  rule  to  pay  il.  iis.  6 A.  into  court  was  difcharged,  the 
money  not  having  been  paid  in  till  after  plea  pleaded.  Barnes's 
Notes  in  C.  B.  198.  Hill.  11  Geo.  2.  Straphon  v.Thompfon. 

52.  Per  Citr.  money  cannot  be  brought  in  afier  regular  judg"  Rep- of 
ment.    Barnes's  Notes  in  C.  B.  198.  Mich.  12  Geo.  2.   Burgefs  c!*b*8^. 
T.  PoUamounter.  hiu.  6  otx^ 

%.  spring  T«  BUibo»  S.  P«  accordioglj. 
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(B)     In  what  Cafes  it  fliall  be  delivered  to  the  Plain- 
tiff, or  re-delivered  to  the  Defendant. 

I.  tN  dektf  the  defendant  /aid  as  to  parcel  that  h  has  hem  ahifoy 
^  ready  to  pay^  and  yet  isf  and  brought  the  money  into  coartf  and 
to  the  re/l  pleaded  in  bar  ;  the  plaint  if  pleaded  in  eflaf^l  to  thefnying 
that  he  has  been  always  ready ^  tic.  for  he  imparled  the  lajl  term.    Judg- 
ment if  he  ihall  be  received  to  £iy,  that  always  ready,  &c.    And 
per  Danbyi  the  plaintiff  ihall  not  have  the  money  here,  till  the 
other  iffae  be  tried,  and  this  by  reafon  that  the  damages  ihall  not 
yet  be  tried ;  but  per  Prifot,  he  may  have  judgment  of  his  debt 
of  this  parcel,  and  his  damages,  and  ceiTct  executio ;  for  thofe 
may  be  well  affeifed  by  the  court  as  to  this  parcel,  but  die  plaintiff 
fiiall  not  have  it  till  the  other  iffue  be  tried,  by  reafon  that  the 
cofts  are  entire,  which  cannot  be  taxed  till  the  other  iffue  be  tried^ 
and  when  the  plaintiff  pleaded  the  eftoppel  above,  the  defendant  * 
^prayed  to  re-'have  his  money  again.     And  per  Prifot,  he  ihall  re>- 
have  it,  quod  non  fuit  conccfium ;  for  he  has  confefied  of  thih 
part.  •  And,  by  him,  if  the  plaintiff  will  rclinquifti  the  eftoppel, 
he  fhall  have  livery  of  the  money  .without  damages  and  cofts  \ 
and  the  plaintiff  after  relinquifhed  the  eftoppel,  by  which  the 
money  was  delivered  Xo  him.     l>r.  Touts  Temps,  &c.  pi.  23.  cites 
36  H.  6.  13. 
S.  C.  cUcd         2.  Debt  upon  an  obligation  of  lo/.  to  pay  40/.  fuch  a  day*     The 
cafc  0/°'  *°  defefidant  pleaded  payment  of  20/.  at  the  day^  and  that  he  offered  lo/. 
Bridges  T.      reftdue  there  the  fame  day^  and  that  the  plaintiff  refufed  it^  and  that 
Raymond,     he  has  hctti  always  ready  to  pay,  and  yet  is,  and  tendered  the  money 
cafe  was,       '^  court ;  and  the  plainuff  tendered  to  aver  that  he  did  mt  tender  the 
viz.  in  debt   20/.  at  the  day  p  and  per  Cur.  now  the  defendant  fliall  have  the 
on  bond  to     moncy  again,  and  fo  he  had ;  and  if  the  iffue  be  found  for  the 
fum*  de-      plaintiff,  the  obligation  is  forfeited  j  and  if  it  be  found  for  the 
feadant         defendant,  the  plaintiff  has  loft  his  20s.  quod  nota;  for  he  has 
ttTM^tU^'  ^^f^f^^  ^^ ^y  "^3^tcr of  record,  and  taken  the  other  iffue  at hispe- 
da/an/      tU.     Br.  Tout  Tcmps,  &c.  pi.  32.  cites  21  E.  4.  25. 

place,  plain- 

tiiF  cakes  ijfvi  on  the  tender,  &c.  which  is  found  againft  him ;  and  now  he  pnys  to  have  the 


out  of  court,  but  it  was  denied  \  for  he  has  loft  that  advantage  by  taking  ifue  on  the  tender,  and  that 

he  wjs  too  covetous,  and  by  feeking  to  gain  aU,  he  has  loft  all. Styr388.  Mich.  1653.  B.  R. 

Ben/kin  v.  Heriek.  $.  P. 

Defendant  bri  ught  10 1,  into  court,  and  bad  it  ftruck  out  of  the  declaration,  afterwards  the  plain- 
ti/r  Tuft'ered  a  nanfuit  \  and  the  queftion  wa^,  whether  he  ftiould  be  albwrd  to  uke  this  money  }  Et 
per  C  ur.  he  ftiall ;  for  fo  much  the  d'femiant  bat  admitted  t-j  be  due,  and  fo  much  he  has  aAuidly  paid 
htm  and  if  the  caufe  bad  gone  on  to  trial,  there  muft  have  been  a  verdid  for  the  plaintiff  aa  to  fo 
*  much,  for  this  is  admitted  to  be  Jue,  and  paid  down  as  the  plaintiff's  money,  otherwife  perhaps  cf 
money  paid  into  court  hy  'way  of  'ettuer.  t  a  min  pleads  a  tender  and  uncore  prift,  and  pays  the 
money  into  court,  and  the  plaintiff  takes  iffue  on  the  tender,  and  it  is  found  againft  him,  the  de- 
fendant (hall  baTC  the  money.  %  Salk.  597.  pi.  4.  Mich.  9  Ann.  B.  R.  Elliot  r.  CaUow,  citst 
Sty.   3S8. 
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3.  Money  being  brought  into  court  on  the  common  roIe»  and 
the  plaintiff  nonfuiud  \  the  defendant  moved  to  have  the  money 
out  of  the  court,  but  the  motion  was  denied ;  for  he  paid  it  into 
court,  as  knowing,  and  being  confcious  that  he  owed  the  plain- 
tiff fo  much,  and  therefore  the  plaintiff*  ihall  have  it.  Rep.  of 
Praft.  in  C.  B.  36.  Trin.  13  Geo,  i.  Lane  &  al*  v.  Wil- 
kinfon. 

4.  An  order  Mras  made  by  the  Ch. }.  at  his  chambers,  that  pro- 
ceedings upon  the  bail  bond  ihould  be  flayed  upon  paying  17L 
into  court.  Four  fervices  had  been  given  of  this  rule,  and  yet  die 
plaintiff  would  not  take  the  money.  It  was  moved,  that  the  mo- 
ney may  be  repaid ;  for  that  there  muil  be  a  reafonable  time  in 
which  tne  plaintiff  muil  be  bound  to  take  it,  and  accordingly  the 
court  made  a  rule,  that  the  plaintiff  fhould  accept  it  within  a 
week.  Barnard.  Rep.  in  B.  R.  73.  Triu.  2  Geo.  2.  Parker  v* 
Stephens. 

5.  63  s.  being  brought  into  court  upon  the  common  rule,  and 
verdiB  for  the  defendant^  upon  motion  in  the  treafury,  and  heaiv 
ing  the  attornies  on  both  fides,  it  was  ordered^  that  the  defendant 

Jhould  have  the  money  out  of  court  in  part  of  his  eofii.    Rep.  of  Prai^* 
in  C.  B.  54.  Trin.  2  &  3  Geo.  2.  Rathbone  v.  Stedman. 

6.  Motion  was  made,  upon  an  affidavit  that  the  defendant  n»at 
dead^  that  lol.  formerly  paid  into  court  upon  the  common  rule» 
might  be  paid  cut  to  his  executors^  but  denied  per  Cur.  Barnes's 
Notes  in  C.  B.  194.  Mich.  6  Geo.  2.  Knapton  v.  Drew. 

7.  'l!h&  plaintiff  being  deadj  the  defendant  moved  to  have  loL  S.  c.  wai 

out  of  court,  but  it  was  objefled,  that  it  belonged  to  the  plain*  ^l^^  . 

tiff's  executor.     After  hearing  couniel  on  both  fides»  a  rule  was  oion^  at^' 

made^  dut  the  plaintifPs  executor  fhould  bring  a  nevJoBion^  and  in  tbeoMMwy 

the  mean  time  all  things  fhould  flay.  Rep.  of  Prad.  in  C.  B.  129.  j^j^j^^f 

Pafch.  9  Geo.  2.  Crockhay  v.  Martin.  ibr  plain- 

tiff's sfe, 
ought  not  to  be  paid  back  to  defendant.  The  coait  have  not  gone  fo  far  as  to  order  payment  to  plaia. 
l5ff*s  executor,  but  it  feems  reafonable,  if  the  executor  be  willing  to  accept  the  money  paid  into  conif^ 
and  after  trial  k  is  plain  executor  is  intitled  to  the  money  paid  looo  court,  though  a  fmaUcr  lum  be  le. 
coivered ;  had  plaintiff  liTcd,  and  tef^fed  to  accept  the  money  paid  into  court,  and  been  aonfuited  upon 
the  trial,  yet  defendant  could  not  have  the  mon^  back  out  of  court,  plaintiff  being  intitled  thereto  in 
dl  evaota,  as  determined  in  Lane  and  Wilkinlbn'acalu.  Bfaes*i  Nocesin  C  A.  196^  197.  £afler» 
a  Geo»s.  Cioclujf  v.Martia. 
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299  t  OI3rfn0ing  CJ^one^  info  €ouvtf 


(C)     Allowed.     Upon  what  Plea. 

f .  A  Suggcftcd  by  affidavit^  that  he  tvas  in  execution  for  50/, 
-^*' '  upon  a  judgment  at  the  fuit  of  J5.  and  that  he  had  tendered 
the  fame  to  B.  which  B.  refufed  to  accept^  but  ftill  detained  him  in 
prifon,  kprayedf  that  upon  bringing  fo  much  into  court y  he  might  b^ 
dif charged.  B.  oppofed  it,  fettlng  forth,  that  after  the  faid  judg- 
ment and  execution,  A.  put  him  to  confidcrablc  charges  in  chan-* 
eery  concerning  the  fame,  and  that  he  had  cofts  aflefled  him  upon 
the  faid  A,  and  therefore  prayed  that  he  might  remain  in  prifon 
till  he  paid  both  \  but  the  court  faid^  they  ivould  take  no  conufance  of 
the  coJIs  in  chancery ^  and  therefore  granted  A.  his  motion.  Comb^ 
387.  Mich.  8W,  3.  B.  R.  Anon. 
r  3Q0  ]  2.  It  was  moved  to  bring  money  into  court,  and  that  they  might 
plead  non  affumpftt  infra  fex  annos  ;  but  the  court  faid,  they  ncvcy 
allow  thefe  motions,  but  upon  pleading  the  general  iJTue.  Barnard. 
Rep.  in  B.  R.  308-  Pafch.  2  Geo.  2.  C.  B.  Anon, 

3.  On  a  motion  for  liberty  to  tender  money  into  court  upon  fome  of 
the  promifis  in  the  declaration^  and  to  demur  to  one  of  the  promifes,  a 
rule  nifi  was  granted  ;  but  on  hearing  counfel  on  both  (ides,  the 
court  declared,  that  a  tender  of  money  was  in  order  to  make  ai^ 
end  of  the  caufe,  and  not  to  delay  it,  and.  therefore  difcharged  the 
rule  to  (hew  caufe.  Rep.  of  Praft.  in  C.  B.  48.  Mich.  2  Geo,  2t 
Tames  v.  Gofey. 

4.  On  motion  that  20  !•  which  had  been  paid  into  court,  might 
be  rcftored  to  the  defendant,  by  reafon  that  the  plaintiff  died  be» 

fore  verdiBy  and  feveral  applications  had  been  made  to  the  executors 
to  take  the  money^  but  they  had  not  done  it.  Page  J.  faid,  that  in 
C  B.  he  believed  fuch  motion  might  be  regular,  becaufe  there  the 
bringing  it  int9  court  is  not  direB  payment  s  for  if  the  plaintiff  docs 
not  prove  upon  the  trial,  that  fo  much  is  due  to  him  as  is  brought 
in,  the  defendant  is  intitled  to  the  remainder  back  again  -,  but  in 
ibis  court  it  is  direB  payment,  and  though  fo  much  money  as  is 
brought  into  court  (hould  not  be  proved  to  be  due,  yet  the  plain<« 
tiff  is  intitled  to  the  whole;  accordingly  the  motion  was  refufed| 
the  Ch.  J.  abfent.  2  Barnard.  Rep.  in  B.  R,  }86>  187.  Mich) 
6  Qco*  2.  Jenncr  Vt  Padingtoo, 


'^BtinnixxQ  g^oneg  into  Courtt 


soo 


(D)     The  Effe£t  of  accepting  the  Money  brought 

into  Court. 

I.    T^EBT  upon  an  bhligaiion  conditioned  for  the  payment  of  alefs  S.  C.  dted 
-^^  fum.     The  defendant  pleaded  tender  at  the  day  6f  touts  ^^'  ^* 
temps  pnft  i  the  plaintiff  received  the  principal  fum  in  court,  aijd  6^"nc2f 
judgment  to  acquit  the  defendant  of  the  fum  received,  and  the  of  Horn  ▼• 
plaintiff,  to  have  damages,  alJedges  a  demand  of  the  money  from  ***»• 
the  defendant  \  and  it  was  thereupon  demurred  and  adjudged  for 
the  defendant ;  for  if  the  plaintiff  ivould  have  damages^  he  ought 
not  to  have  received  the  moneys  but  to  fufFcr  it  to  remain  in  court  % 
for  after  judgment,  quod  eat  inde  fine  die,  no  iifue  fhall  be  taken* 
Cro.  J.   126.   pi.  13.    Trin.    4  Jac.   B.  R.     Hanold  v.  Clot« 
worthy. 

2.  A  rule  was  obtained  for  payment  of  5I.  into  court,  the  momj  . 
had  been  tendered^  but  wa9  r^fed^  and  on  that  refufal  brought  into 
courts  and  cofs  taxed.  The  derendant  infifted,  that  no  cofts  ought 
to  be  paid,  the  plaintiff  having  refufed  the  money.  The  coun&l 
for  the  defendant  infifted,  that  the  refufing  the  money  when  ten« 
dered,  had  put  the  defendant  to  the  charge  of  paying  it  into  court 
and  pleading,  therefore  the  plaintiff  ought  to  pay  cofts  from  the 
time  of  the  refufal  5  but  the  court  over-ruled  this,  for  though  tbg 
defendant  tendered  the  money ^  fhe  could  not  tender  the  cofts  before  thej 
nioere  taxed.  Rep.  of  Pra£t.  in  C.B.  I20j  lai*  Trin.  8  &  9  Geo.2« 
CottoD  v.  Perks. 

for  more  of  Bringing  Money  into  Courts  in  general^  fee  other 

proper  titles* 


(    301    ) 


(A)    BtttrOOjQf]^. 


f X.  12  Ed.  1.  X\  OTULA  WalHa  membrana  3.  pro  turgett'^ 

J[\  Jibus  de  Cartiarvan^  de  Hbertatibusfuis^  &c.  it 
begins  with  the  Icing's  grant,  quod  fit  liber  burgus  isf  homines  liberi 
burgenjis^  &c»  membrana  4.  pro  burgenjibus  de  Aberconwey  de  libera 
tatibus  /uisy  &c.  in  fuch  manner  as  the  other,  &c. j 

[2.  5  Ea.  I.  Rot.  Cartarum  meml)rana  14.  part  2.  grant  of  the 
king,  quod  villa  noftra  de  nova  Wind/or  fit  liber  burgus  &  habeat 
libertates,  &c-] 

[3.  6  Ed.  I.  Rot.  Cartarum  membrana  4.  part,  libertates  aniea, 
that  he  hath  made  liber  burgus.  j 

[4.  18  Ed.  I.  Rot.  Cartarum  membrana  2.  grant  to  the  town 
Df  Bafenwectf  quod  fit  liber  burgus,  &  quod  inhabttantes  liberi 
burgenfes,  cum  omnibus  libertatibus,  &  confuetudinibus  ad  bur- 
gum,  &C.3 

[5.  12  Ed.  I.  Rot.  Pat.  M.  14.  rex  conceHit  quod  villa  de  Lime 
in  co^itatu  Dorfetut  fit  liber  burgus  &  homines  ejufdem  vilbe  fint 
liberi  burgenfes,  ita  quod  habeant  gildam  mercatoriaxp,  cum  om- 
nibus ad  gildam  fpe£tantibus.] 

For  more  of  Burrough,  in  general^  fee  other  proper  titles* 


^e-latojS.       •  3°>  t 


)&^llato0. 


(A)     By*Law8.     Who  may  make  them*  fok  s«s* 

fl.  15  f/1  6.  fT  is  cnafted,  that  no  ma/lers,  wardens,  or  people  j^ 
cap.  6.  I  guilds  i  fraternities  y  and  other  companies  incorporate.^ 
ihall  make  or  ufe  any  ordinance  which  Jball  he  to  the  diminution  or 
'dijinheritance  of  the  franchifes  of  the  king  or  others,  mr  againfl  the 
common  profit  of  the  people,  nor  any  other  ordinance  of  charge,  &c«  but 
this  is  escpired  as  19  H.  7*  cap.  7.  where  it  is  enaded,  that  no 
ordinance  Jball  be  made  in  diminution  or  difinheritance  of  the  prerogc^ 
five  of  the  king  nor  other,  nor  againjl  the  common  profit  of  the  pe^kf 
tsnUfs  they  are  examined  and  approved  by  the  chancellor,  treafurer  of 
England,  chief  jujtices  of  either  bench,  or  '^  of  them,  or  bothjujticet 
of  ajftfe,  in  their  circuit  where  the  ordinance  is,  &c.  nor  Jhall  cU/irain 
any  to  fue  to  the  ting  again/l  fuch  ordinances,"} 

[2.  3  H.  7.  cap.  9*  [recites  that]  an  ordinance  [was]  made  ia  [  30:1  ] 
liOndon,  upon  pain  that  no  freeman  of  the  city  ihall  so  or  come 
to  any  fair  or  market  out  of  the  city  of  London,  with  any  «ian* 
ner  of  wares,  &c.  to  fell  or  barter,  4o  the  intent  that  all  buyers  and 
'merchants  Jboulli  refort  to  the  f aid  city  to  buy,  tic.  and  this  ordtnanoe 
vsas  \made^  void  by  the  [this]  ftatute,  becaufe  of  the  great  damage 
which  wa$  likely  to  come  by  it.] 

[3.  12  H.  7.  cap.  i6.  [6.  recites  that]  a  by-law  [was]  made  by 
the  merchant'^dventurers,  that  none  fhall  fell  or  buy  at  the  4  marts 
within  the  dominions  of  the  duke  of  Burgundy,  before  compo* 
Ction  made  by  fine  with  the  faid  merchant^adventurers,  contrary  to  the 
liberty  of  every  Engli/bman,  and  to  the  liberty  of  the  faid  mart,  and 
therefore  enaBedthat  this  ordinance  Jball  be  void.] 

[4.  If  an  ordinance  be  made  bj  a  corporation  which  hath  power  to 
make  it  bycufiom  or  charter,  if  the  ordinance  be  reafonable  and  law* 
fiil,  it  may  be  put  in  execution  without  any  allowance  by  the  chan- 
cellor, treafurer,  or  others,  &c.  according  to  the  ftatute  of  19 
H.  7.  cap.  7*  CO.  5.  Chamb.  Lond.  63.  b.  (but  it  feems  that  they 
forfeit  the  penalty  of  the  ftatute,  and  it  does  not  make  the  ordi- 
nance void.)] 

5.  By-laws  made  have  a  foundation  on  patent,  cuftom,  or  confent.  Eve7  Kf. 
Arg.  Cart.  178^  Hill.  18  &  19  Car.  a.  C.  B.  in  cafe  of  the  Earl  '*^'V  ' 
of  Exeter  v.  Smith.  f  w  or"* 

prefer]  ption  I 
per  Holt  Cb.  J.    la  Mod.  683. 

6.  The 


6.  The  mating  hjAzws  is  incident  to  every  corporation  aggre* 
gate ;  for  that  power  is  included  in  the  incorporation ;  per  Holt 
Ch.  J.  Carth.  482.  Pafch.  11  W.  3.  B.  R..  London  City  ▼.« 
Vanaken 
orcommoa  7.  The  privilege  of  making  of  by-laws  is  vefted  in  the  city  of 
ti^t  every  London  by  common  right,  if  not  by  cuftom  \  for  it  concerns  the 
miym^  a  tetter  government  of  the  city ;  and  every  city  and  town  corporate 
by-law  rM-  may,  by  a  power  inherent  to  their  conftitution,  make  by-laws  for 
en^umrm  ^Yic  govemmtnt  of  that  body  politic,  and  this  is  the  true  touch- 
grMtedt9  ftone  of  by-laws.  And  note,  it  was  faid  by  the  Ld.  Hobart  in 
themy  be-  his  Rep.  tol.  211.  that  he  holds  that  the  power  to  make  by-laws, 
^^e  wd.  pvc^  '^y  fp^cia^  claufe  in  all  corporation-patents,  is  needlefs^  that 
fare  of  the  power  being  iikluded  by  law  in  the  incorporating  aflj  for  as  res^ 
body  politic,  fon  is  given  to  the  natural  body  to  govern  it,  fo  the  politic  body 
LTthc^YerT*  ™^^  ^^^^  laws,  SIS  a  politic  rcafon,  to  govern  it ;  per  Holt  Ch.  J. 
•a  of  in.  in  delivering  the  judgment  of  th^  court*  5  Mod.  439.  Trio, 
coiporatioa.    n  \y,  o,  London  City  v.  Vanacre. 

\%  Mod.  ^  * 

%jo.    The  City  of  London  ▼•  Vanadft*— S.  C.  cited  by  Holt  Ch.  J.     11  Mod.  686.   The  City 

fi£  London  ▼.  Wood. 

A  corporation  has  an  impHed power  to  make  by-laws  ;  but  where  the  charter  gives  th^  company^ 
fewer  to  make  tyJawh  they  can  only  make  tbem  in  fucb  cafes  as  they  are  enabM  te  de  by  the  charter  ^ 
foe  foch  power  given  by  the  charter^  implies  a  negative  that  they  (hall  not  make  by-laws  in  any  other 
caieS}  pertid.  C.  Macclesfield,  a  Wins. *s  Rep.  209.  Hill.  1723.  Child  v.  the  Hudfon^s  Bay  Com« 
pany. 

3  Salk.  397,       8.  Every  by-law  is  a  lawy  and  as  obligatory  to  all  perfons  bound 

SL'ts'.P.  ^'  '^y  '^*  *^*^  *^>  within  its  jurifdidion,  as  any  aB  of  parliament^  only 

docs  not*       with  this  differenee^XhaX  a  bv4aw  is  liable  to  have  its  validity  brought 

Hf^*         in  queftion,  but  an  z€t  or  parliament  is  not ;  but  when  a  by-law 

is  once  adjudged  to  be  a  good  and  reafonable  law,  it  is  to  all  in* 

tents  as  binding  to  thofethat  it  extends  to,  as  an  a£):  of  parliament 

can  be;  per  Holt  Ch.  J.     12  Mod.  678.  Hill.  13  W.  3.  in  ca£| 

of  the  City  of  London  v.  Wood. 


25p-llatD«*  3^3 


(A.  2)     What  fhall  be  faid.a  good  By-Law. 


[i.    tpD.  6.  incorporated  the  town  of  St.  Alharfs  by  the  name  of  ^  Rq,.  g^. 
^^  mayor f  &c.  ^i/w/ granted  to  xhtmpoiJtr  to  make  ordinances  ;  »•  THn.  3I 
and  afier^  tvhen  the  term  was  appointed  to  be  there,  by  the  aflent  of  curk*?cafc* 
A.  and  other  burgefles^  they  ajjejfed  a  Jam  upon  every  inhabitant  for  al'  Clark  v/ 
the  charges  in  ereSfion  of  courts  there y  and  ordained  that  if  any  refufe  Gap«»  and 
to  pay,  &c.  they  Jball  be  imprifoned.     This  is  not  a  good  ordinance  '^"jj^  /mpri- 
to  imprifon  men  if  they  do  not  pay,  becaufe  it  is  again  ft  the  fta-  fonment  the 
tute  of  magna  charta,  nullus  liber  homo,  &c.    but  they  might  piaJntifFhad 
have  injiidted  a  reafonable  penalty,  but  not  im^ifonment,  which  lls.c!citcd 
penalty  they  might  have  limited  /^  be  levied  by  dijlrefs.  or  to  have  2  Inft.  54. 
Tin  a£f ion  of  debt  lOT  it.     Co.  5.     Clerk's  CASE,  adjudged,  64.]       "^'la'^^^ 

■  ■         S.  C.  cited  Jo.  26a.  pi.  2.  8  Rep.  127.  b.  S.  C.  cited. S.  C.  cited  5  Mod.  157* 

Mo.  580.  Arg.  cites  Trin.  38  Hliz.  C.  B.  and  fcems  to  intend  S.  C.  though  the  point  it 
.  fomewhat  different»  viz.  that  a  by-law  was  made  at  St.  Alban's  for  every  inhabitant  to  pay  a  fum  of 
money  certain,  in  contribution  for  making  the  vill  clean  and  fcrviceable  for  the  term  to  be  kept  there, 
and  ruled  good;  but  becaufe  they  aflefled  corporal  punifhment  of  imprironmcnt  upon  the  offender,  ic 
vasill,  and  adjudged  void  in  aftion  of  falfe  imprifonment,  becaufe  contrary  to  magna  charta.  ■  Se< 
(C)  pi.  I.  and  the  notes  there.  Jo.  162.  pi.  a.  Trin.  3  Car.  B*  H.  in  cafe  of  the  King  v* 

the  Corporation  of  Bofton,  S«  P. 

[2-  King  Charles  made  the  fouremakers  of  London  a  corpora--  r"  -^---^ 
tien,  and  gave  to  them  power  to  make  ordinances,  and  they  made     ^°^*  3^4* 
an  ordinance  that  none  Jbould  ufe  the  trade  till  he  was  free  <f  the        ^ 
corporation,  and  that  if  any  who  was  not  free  did  ufe  it,  be  Jhould 
forfeit  40/.  fnr  every  week  which  he  did  ufe  it,  and  to  be  committed 
for  it  i  and  after  they  committed  J.  S.  for  ufing  the  trade,  and 
not  paying  40 s.  contrary  to  the  ordinance.     This  is  not  lawful  to 
imprifon  him.    Hill.  14  Car.    B.  R.    Hardcastl£'s  case,  per 
Curiam,  refolved  upon  an  habeas  corpus,  and  he  delivered  ac- 
cordingly.] 

[3.  A  by-law  by  a  corporation  of  weavers  in  a  town,  to  r/-  Hob.  aio. 
^rain  apprentices  educated  in  the  fame  trade  within  the  fame  town  for  pl«  a68. 
7  years  after  the  making  of  the  by-law,  is  utterly  void.     Hobait's    ||fc!^'i>Jorrit 

Reports,  285.]  v.  staps, 

s.  c— . 

Htttt.  5, 6.  S.  C.  agretd  that  the  ordinance  was  againft  law,  and  judgment  againft  the  piaint'tffa.       m 

Brownl.  48,  49.  S.  C.  adjudged  for  the  defendant. Mo.  869.  pi.  1205.  S.  C.  fayt  that  tht 

ordinance  was,  that  none  Jhould  exercife  the  trade  within  the  town,  unlefs  that  he  had  been  an  apprea« 
tice  within  the  town  7  years  befox  the  ordinance  made ;  and  adjudged  that  the  by^Uw  waa  agiinft  rea« 

Ion. Hob.  91 1.  S.  P.  which  Hobart  Ch.  J.  faid  was  abfurd Scs  Frccm.  Rep*  36,  37* 

pi.  44.  Ct  B.  The  Mayor,  ftc.  of  bt.  Aiban'i  v.  Dobbiiu. 


[4.  A 


$0%  t  05?-tato«. 

Hob.  aiii  C4»  A  fufv  corporation ^  not  having  zxij  prefcription  to  appropriate 
HoUri*a».  *®  thcmfclvca  and  exclude  others^  cannot  make  a  by^aiu  to  exclude  all 
J.  fays,  that  pcrfons  from  tffing  an  art  or  trade  in  their  town,  to  which  they  tuere 
this  WAS  the  not  apprentices  in  the  fame  town,  though  they  have  ferved  as  ap- 
chiSyln-     prentices  to  it  in  another  place.     Hobarfs  Reports,  285.  between 

tended,  and     NoRRIS  AND  ST4PES«^ 
which  he 

fays  ii  indeed  grut,  and  wherein  the  qaeft]<m  it  between  the  particular  priTikgea  of  towns,  and  the  ge- 
neral liberties  of  the  people,  which  is  fit  to  receive  a  determination,  becaufe  it  runs  through  the  realm  i 
bat  fays  this  point  was  not  fpoken  to  at  the  bench,  but  referved  till  fome  other  adion  fliould  require  it. 
•-^Mo*  $69.  pi.  laof.  $•  C.  and  adjudge  that  the  a^on  did  not  Ue,  becaufe  they  were  incor- 
porated within  time  of  memory,  and  afte^e  ftatute  of  c  £lis.  fo  that  the  power  to  make  by-laws  is 

not  given  to  them. Cro.  J.  597.  pi.  19.  Mich.  18  Jac.  B.  R.  in  cafe  of  Broad  ▼.  JoUyfc,  it 

was  (aid  that  a  prefeription  to  rcftrain  ooo  frool  oiing  a  trade  in  tnch  a  place  is  good.— ^Raym.  194.. 
Arg.  cites  Mich.  1656.  in  C.  B.  Olburne's  cafc»  where,  afttr  many  argoments,  a  *  difieicnce  vaa 
agreed  between  by-laws  made  by  virtue  of  a  cuftom,  and  where  they  are  made  by  virtue  of  a  charter  | 

and  that  fo  is  Cro.  J.  597.  Broad*s  cafe,  that  a  cuftom  is  iHonger  than  a  charter. S.  P.  Arg. 

Cart.  69.  and  ibid.  11 8.  Mich.  xS  Car.  1.  C.  B.  in  cafe  of  Colchelfer  (Mayor),  &c.  v.  Goodwin, 
common  law  forbids  not  a  man  to  exercife  a  trade  any  where,  yet  a  cuftom  may  reftrain  it ;  per  TtnfU 

i.  cites  43  £•  ).  5s.  ami  if  fuch  a  by-law  had  been  by  a  new  corporation,  it  is  a  difpute  whether  it 
ad  been  |^)od|  and  Aich  a  law  is  not  uainft  any  ftatute,  it  being  good  by  cuftom  and  prefcription,  and 
cttoa  S  Rep.  i«i.  where  tHs  diftiueueRs  taken.  And  ibid.  iso.  Bridgman  Ch.  J.  held,  that  a  cuf. 
tomt  ui  Tucb  a  caie,  will  warrant  that  which  a  grant  c^ot  do ;  and  as  to  what  was  faid  that  by-lava 
for  reftraint  of  trade  ought  to  be  taken  ftridly,  he  denill  that ;  for  when  they  are  to  ftrengthen  a  cor- 
poratioa»  and  to  i^ulate  a  trade,  they  ought  not  to  be  taken  ftri^ly,  becaufe  a  general  liberty  of  trader 
without  a  regulation,  does  more  hurt  than  good.  ■  ■  ■  See  Fiecm.  Rep.  36,  37.  pi.  44*  Trio*  1671* 
Mayori»4cc  of  St.  AlbaA*s  v.  Dobbins. 

♦  [  3^4  j 

A  by-law  £5.  King  Edw.  3.  by  his  letters  patents  gave  authority  to  the 

was  made  i»  mayor  and  commonalty  of  London  to  make  bylaws  among  them, 
ibtrt^uld  fi^  '^^  better  government  of  the  city^  and  tliis  was  confirmed  by  aB 
ht  m  mart  of  parliament ;  and  after  a  by4a%v  was  there  made^  that  no  carman 
*^***  **^  within  the  city  Jbould  go  with  his  cart  without  a  licence  of  the  guar^* 
kirtlnLon-  d^f^  of  fuch  an  hofpital :  and  that  if  any  one  did  to  the  contrary, 
^«ff,and  If  that  tlien  he  (hall  forfeit  15X.  for  every  time.  This  is  a  void  by« 
"felT  *l^  ^^^  becaufe  it  is  in  reftraint  of  the  liberty  of  the  trade  of  a 
the  owner  Carman,  and  fo  againft  reafon ;  for  this  tends  only  to  the  private 
ihould/0r-  benefit  of  the  guardians  of  the  hofpital,  and  is  in  nature  of  a  mo* 
/'*'  ^.' A^*  nopoly^    Trin.  42  Eliz.  B.  R.  between  Payne  and  Havghton, 

was  objected       f-     x      a  -% 

this  was  not  adjudged.  J 

a  good  by- 
law, bcca'jfe  it  was  a  reftraint  to  trade ;  but  the  court  held  the  by. law  good  ;  for  if  the  number  of 
carts  be  not  reftrained,  they  might  be  a  great  nufance  in  ftopping  up  the  ftreers,  and  hindering  pafTage. 
Sii.  9S4.  pi.  iS.  Pafch.  iSCar.^i.  B.  R.  Flayer  v.  Jenkins.  ■  a  Keb.  27.  pi.  57.  S.  C.  and 

a  pracedendo  was  awarded,  nifi.—.— Vent.  3t.  Pafch.  ai  Car.  a.  B.  R.  Player  v.  Jonea»  S.  P. 
refoived  that  the  by-law  in  London,  whereby  the  number  of  carts  urere  reftrained,  is  a  good  by-law* 
,,  a  K.eb.  400.  pi.  39.  S.  C.  and  agreed  the  by-law  to  be  good.         Ibid.   cor.  pi.  64.  S.  C. 

and  a  procedendo  was  awarded.  S.  C.  cited  by  Holt  Ch.  J    in  dcHrering  the  opiniOA  of  the  eowt* 

5  ilod.44U  Trin.   xi  W.  3. 

At  a  comnaon  cooncil  held  April  2d,  1677,  it  was  enaded,  that  a  former  by-law  concerning  the 
Erring  of  carts  and  carmen,  (hould  be  repealed ;  and  that  the  prefident  of  Chrift*s  hofpital  fliall  have 
tht  ordering  therraf ;  and  that  there  ihall  be  no  mart  than  420  curti  towri  m  thtcity  mtd  lAmtUt  tbtrt" 
tf  fvr  birt\  mmdttat  178.  6  d.  and  m  mtt'tf  Jbnll  ht  fnid  ytarly  far  tverycarti  Waos.  amd  na 
nmrtt  for  a  int  nponnn  ^uimitUnce  or  atttmtion  of  a  cart,  which  /ball  he  afpRtd  tovfnwdt  tbt  rtlkf  of 
the  poor*orptans  in  Cbrift't  bofjpitnl ;  and  that  if  4Ny  sobarfiagtr,  or  rotaHtr  in  fati^  fbaU  hoop  or  worJk  S 
cart  not  Uccnjtd  hy  the  frtfdent  and  govemori  of  tbt  faia  hofpital^  be  foall  ferfit  13  s.  4  d.  to  be  re- 
covered by  a£lion  of  debt|  in  the  name  of  the  chamberlain  of  the  cityi  ia  tba  lord  mayor**  courtt    It 

ir 
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nafce 

popoU ,  ^-^— , r-r— »  6v 

are  rnQtual,  that  it,  when  the  duty  is  equivalent  to  the  profit;  fo  it  the  cafe  of  Blackwell-hail,  5  Rep. 
6z.  b.  where  the  peony  for  hallage  is  equivalent  to  the  labour  of  the  learcher;  but  here,  by  this  by. 
law,  there  is  17 1.  6d.  per  ann.  rent,  and  20  s.  fine,  to  be  paid  by  the  carmen,  not  in  refpedl  to  anf 
thing  for  overieeing  and  ordering  their  carts,  but  for  the  ufe  of  the  poor  of  Chiift*t  hofpiul  i  fo  that  it 
b  a  mere  impofition,  without  any  regard  to  the  thing  in  queftij^.  Adjudged  by  the  whole  court,  nemine 
contradicente,  chat  the  by-Uw  was  not  good,  by  reafon  of  thd  fine  and  rent ;  but  in  all  things  elfe  waa 
very  good,  and  a  procedendo  was  granted.  Raym.  2SS.  j^^  Mich.  31  Car*  1.  ia  the  Exchequer- 
Chaaaber,  Player  v«  Vere* 

[6.  So  if  the  merchant^aybrs  of  London^  by  force  of  a  charter  Mo.  576.14. 
of  the  king,  which  gives  to  them  authority '  to  make  by-laws.  l?^l  '^T*' 

•  11  f  t      .    /I    tt  f.'f         ti/^'.  .  nantv.Huf- 

makc  a  by-law  that  no  nurchant  Jball put  his  cloth  to  be  drejfed  but  at  dis,  s.  C. 
a  chthfvorkn^s  of  their  companyy  this  is  a  void  by-law;  for  it  is  fty«thcor- 
againft  reafon,  and  the  general  liberty  of  the  fubjeft,  to  be  te-  ^"^J^j** 
drained  from  putting  his  work  to  whom  he  pleafes*   Trin.  42  £L  brother  of 
B.  IL  adjudged.]  ihatfoc-,e^ 

•'      ^       -•  ,  AouUpac 

out  one  half  of  his  clothes  to  be  drefTed,  Ac.  to  fome  brother  of  their  comptny.  Adjudged  that  tbii 
by-law  is  in  efied  a  monopoly^  and  chat  a  prescription  of  fuch  kHitt  to  induce  the  foic  trade  or  traffic 
to  a  company  or  one  perfon,  and  thereby  to  exclude  others,  is  againft  law.  S.  C.  cited  Mo.  671. 

chat  the  by-law  was  held  void. S.  C.  cited  rr  Hep.  86.  per  Cur.  accordingly,  and  that  the  pow«r 

they  had  by  charter  to  malce  ordinance?)  was  with  an  ita  quod  they  be  confonant  to  law  •  and  reafon, 
and  that  it  was  adjudged,  that  though  this  ordinance  had  the  countenance  of  a  charter,  yet  it  wae 
againft  the  common  bw,  becaufe  it  was  sfainft  the  liberty  of  the  I'ubjeA  ;  for  every  fubjeit  has  Ifree- 
^ra  by  the  law  to  put  his  clothes  to  be  drefled  by  what  dothworker  he  pleafe,  and  the  retraining  it  tm 
certain  perfons  is  in  tfk€t  a  monopoly,  and  therefoie  fuch  by-law  by  colour  of  a'chorter,  or  any  grant 
by  charter  to  fuch  effcdl,  wiii  be  void.       ■  a  Inft.  47.  S.  P.     ■  S.  C.  cited  by  Archer  U 

Cart.  xi6. 

[7.  If  the  corporation  of  taylors  in  Ipfivichf  by  force  of  the   >«  Rep.  55. 
Ling's  patent,  which  gives  them  power  to  make  by-laws  for  tlicir  ?'.^'.*^" 
better  government,  fb  that  they  be  according  to  the  law  of  Eng-  Rou! Rep~ 
land,  make  a  by-law  that  none  Jball  exercife  the  trade  of  a  taylor  in  A*  P^*  6« 
Ipfnvichf  qui  non  fuerit  allocatus  per  legale  warratitum  vel  authorita^  i  ^ -^  h  ^ 
tern  datam  by  the  faid  corporation,  or  '^  of  the  majters  and  ivardens^  sherling/ 
mr  Jhall  fet  up  any  Jbop  for  ibis  art,  mr  Jhall  exercife  it,  until  fuch  ?•  C.  ad- 
timeas  they  have  prefented  thettifehes  to  the  majler,  &c.  or  3  of  them,  ''o^^Tcx! 
or  I  proved  that  they  have  fcrved  in  tliis  trade  as  an  apprentice  pi.  3^1. The 
for  7  years  \  and  if  any  does  contrary,  that  he  fhall  forfeit  3I.  to  ^^othwak- 
thc  faid  corporation ;  this  is  a  void  by-law,  becaufe  by  this  none  ^fch'slaft. 
ihali  exercife  his  trade  without  their  allowance,  and  becaufe  it  is  r^  .  -^_  -., 
not  known  what  proof  is  fuiHcient  \  within  the  by-law.  P.  1 2  Jac.  X  F©i«  365. 
Bu  R.  The  Corporation  of  Ipswich,  adjudged.]  \-i— ^p-^j 

9  a  ^  a  ae  • 
•S.  C.  cited  Arg.  Cofnb.  2zt.  and  fays  the  raafon  of  thatreiblation  in  Ld.  CoKe's  11 


Rep.  was  becaufe  it  tended  to  the  rcftraint  of  trade,  &c. 

•\  Do<kridge  J.  afked  how  tliis  proof  ftiould  be  made,  and  whether  t^e  wardens  ihonld  bftjud^t  of 
iKis  proof,  what  ihall  be  foflkient,  and  whst  not }  and  Coke  Ch.  T.  to  th*;  (ame  pvrpofe,  and  faid  that 
chey  cannot  take  an  oath ;  for  how  an  oath  (huuld  be  warrantable  by  a  paieot  he  did  not  know.     Roll. 

Rep.  5.  S.  C. And  Godb.  154.  fays  it  was  agreed  that  the  pro«f  cannot  be  upon  oath ;  lor 

fuch  a  corporation  cannot  adminifter  an  oath  to  the  party,  and  then  the  proof  miift  be  by  his  inden- 
Cnms  and  witaefles,  and  perhaps  the  corporation  will  ,not  allow  of  any  of  them  ;  for  which  the  party 
\Mk  no  remedy  againft  the  corporation  but  by  his  action  ac  the  coromon  law,  and  in  the  mean  time  he 
Oootd  be  baned  of  his  trade,  which  is  all  his  living  and  maintenance,  and  to  which  he  bad  been  a»> 
prentice  for  7  years ;  and  becaufe  by  this  way  they  ftocid  be  judges  in  their  own  cauJ'c,  which  is  againft 
Imp  \  and  the  king  cannot  gram  to  another  to  do  a  thaog  wijich  u  ^lina  the  law. 

CS.  IT 


K  Rep.  6i.        ^2.  If  an  mrdinanci  be  made  /»  London^  by  the  common  council  (wli6 

&  it'Eiii.*  ^       power  by  cuftom, which  is,  among  other  cuftoms,  confirmed 

i.  R 1  by  ad  of  parliament  by  general  words),  that  if  an^  freeman^  dtizefif 

$  Le.  »64,  or  J{r anger ^  nvitbin  the  city^  Jball  put  any  broad^clotb  to  fale  ivithin 

Ix.'bu^t  for  ^^  ^^  y  London^  before  it  he  brought  to  BlackwlUhall  to  be  viewed 

the  ftate  or  and  fearchedj  fo  that  it  may  appear  to  be  faleable^  and  that  hallage  he 

V^j^^f  *'  p^d  for  it,  fcilicet,  id*  for  every  cloth,  that  he  {hd\l  forfeit  for 

Rep.^in/  every  cloth  68.  8cl.  this  is  a  good  ordinance,  as  well  to  bind 

ra]rs,  a  pro-  ftrangers  as  freemen,  becaufe  it  is  made  to  prevent  fraud  and  falfity 

tedcndojMs  }n  cloth,  and  for  the  better  execution  of  the  ftatutes  without  dc- 

i?cf  cited  ^^^^9  3"^  ^be  I  d.  for  hallage  is  but  a  reafonahle  expence  of  charge 

Arg.  Mo.  for  the  benefit  which  the  fubje£t  hath  by  it«  Co.  5.  Chamb^  Londi 

5*o*  6x.  refolved.] 

Koli.  Rep.        [9*  If  a  by-law  be  made  in  London,  that  none  fbhll  make  a  hot^ 

31a.  pi.  aa.  prefs,  nor  ufe  it  within  the  city j  under  the  penalty  of  10/.  for  the  mah 

rtt^*^  '"^  thereof  and  5/.  for  the  ufe  thereof  this  is  a  good  hy-lanv,  becaufe 

Ibnn  them,  the  ufing  of  thefe  prefies  is  dangerous  for  fire,  and  deceitful,  inaf- 

ftlveiof  the  niuch  as  this  makes  cloths  and  ftufFs  better  to  the  eye  than  they 

^^V^^^  arc  in  truth.  Hill.  13  Jac.  B.  R.  Edwards's  cafe,  adjudged  upori 

log  from  a  habeas  corpus.] 

thefe  hot- 

priffes,  appointed  certain  of  the  company  of  doth-workert  to  come  into  court  and  inform  them,  which 
they  did,  and  upon  their  affirming  the  danger  and  deceit  oi  them,  and  likewife  on  reading  the  ftatutt 
of  5  £.  6.  [cap.  6.]  the  by-law  waa  held  good,  and  a  procedendo  granted. 

•C306] 

Cro.c.497.  [10,  If  there  hath  been  a  court  (which  is  called  curia  legalis) 
JI'tu/w"  A^W  by  the  lord  of  a  manor,  time  out  of  mind,  in  a  gi^eat  moor,  part 
8*.  c.  and*  *  of  the  manor  (in  which  many  men  have  common),  Jir  the  better 
held  good,  ordering  of  the  common  there,  at  which  all  the  commoners  ought 
— To.^4ai.*  ^°  appear  by  the  cuflom,  and  there  hath  ufcd  to  be  a  homage 
j>l.  9.'  s.  c.  fworn  by  the  fteward,  which  homage  hath  ufed  to  prefent  aU  op- 
but  s.  P.  prelTions  and  ofiences  in  the  common,  and  to  make  by-laws  and 
peir.^ibld"  Ordinances  for  the  better  ordering  of  the  common,  which  ordinances 
434.  pi.  1. '  the  commoners  ought  to  obey,  under  a  reafonable  penalty,  upon 
8.  C.  but  them  to  be  affeflcd,  to  be  forfeited  to  the  lord,  &c.  and  die  ho-s 
notaopcar.  ^nage  fworn,  make  a  by^lanv,  that  no  commoner  fball  put  hisjheep 
^Mar.  a8.  nvithin  apart  of  the  moor,  under  the  pain  of  ^s.  j^d.  to  be  forfeited 
pi.  64.  the  to  t}je  lord,  and  this  by-lav)  is  publifhed  and  proclaimed  in  court,  this 
•?ihc  Td!  *s  ^  g^^*^  by-law,  and  fliall  bind  all  the  commoners,  becaufe  thii 
Ch.  J.- —  by-law  arofe  out  of  a  cuftom  which  began  by  confertt  of  parties ; 
S.  c.  cited  2M0,  this  does  not  take  away  all  the  coihmon,  for  he  may  have 
17*1.*— tJP-  common  for  other  cattle,  and  that  more  abundant ;  alfo,  he  is 
3aa.b.  313.  not  reftrained  as  to  {heep  in  all  the  moor,  but  only  in  one  part, and 
a.  pi.  13.  tjjjg  jg  jj^  nature  of  an  aft  of  parliament  as  time  and  occafion  re** 
well  B  cafe,*  quires,  as  perhaps  by  inundation,  or  other  occafion,  it  may  be 
where  a  by-  inconvenient  for  fheep,  and  at  another  court,  when  the  occafion 
**'^*'"  the  *^  ^^^^n  away,  it  may  be  altered  ;  and  this  fhall  bind  as  well  ho* 
homage  as  to  magcrs  as  Other  commoners ;  and  this  is  not  like  the  cafe  of  f  D. 
the  turning  j  j  £L  322.  and  ;( 2  H.  4.  24.  b«  becaufe  there  the  commoners 
SLr**£lSi«  had  their  common  at  the  will  of  the  lord  only,  and  in  ihia  cafe 

ninogacaiti  ^ 


the  commoner  ought  to  take  notice  of  this  by-law,  without  any  tn  the  com- 
particular  notice  given  to  him,  or  other  wife  he  fhall  forfeit  the  ",y"onij*e  *^ 
penalty,  becaufe  he  ought  to  appear  at  the  court,  and  the  cudom  tenants 
IS  alleged  to  be,  that  if  the  by-law  be  proclaimed,  that  it  (hall  ?»^'»***  P«' 
bind  all  commoners,  and  this  is  aperfonal  thing,  ergo,  Trin.  14  "1_  "^*^* 
Car.  B.  R,   between  Tintbny  and  James,  per  ($)  Curiam,  ad-  ^y^J^g^^ 
judged  in  a  writ  of  error,  upon  a  judgment  in  Banco^  where  it  v   »^v-  -^ 
was  adjudged  upon  demurrer  accordingly  \  Intratur,  Trin.  9  Car.  ^f»re  the 
Rot.  234.   This  concertied  Sir  John  Stowell,  and  his  manor  of  |iI^°J^o^ 
Somerton,  in  the  county  of  Somerfet.J  or  n.  fliouii 

ring  a  beil 
in  the  belfry  of  the  church  there,  fuch.  tenant  ibould  forfeit  10 1.  and  this  by-law  was  held  good.-^— 
See  (B)  pU  i«  \  Br.  Cuftoms,  pi.  la.  cites  S.  C« 

1 1.  A  by-law  was  made  by  the  homage  of  the  court  of  a  ma- 
nor, ihatna  tenant  Jbouldputanj  Jbeep  to  pafture  in  any  common  land 
cf  the  mamr^  hut  only  in  bis  feveral  demefne^  on  pain  of  forfeiting 
4d.  for  every  (heep.  Manwood  thought  it  not  good,  becaufe  the 
inheritance  is  thereby  taken  away ;  and  though  the  plaintiff  him- 
felf  was  one  of  the  nomage,  yet  that  is  not  material  \  for  though 
ai  man  may  give  away  his  inheritance  by  grant  or  feoffment,  yet 
he  cannot  do  it  by  his  aflent.  Curia  advifare  vult*  Dal.  95.  pi. 
23.  anno  15  Eliz.  Franklin  v.  CromweU. 

1 2.  A  by-law  was,  that  none  Jbould  bring  any  fand^  nor  felly  nor  S-  C.  cited 
ufe  any  nvitmn  the  city  or  fuburhs  of  London ^  but  only  that  which  ivas     '^[    **"* 
taken  out  of  the  river  Thames,  under  the  penalty  of  5I.  for  the  ift, 

and  lol.  for  the  2d  offence,  and  held  not  good.     Godb.  io5.  pi. 
126.  Mich*  28  &  29  Eliz.  C.  B.  Anon. 

13.  Every  by-law  ought  to  be  made  for  the  common  benefit  of  the  By-Uw 
inhabitants,  and  not  for  the  private  advantage  of  any  particular  ?"^-^' ^  ^ 
man>  as  J.  S.  only,  or  the  lord  only }  as  if  a  by-law  is  made,  that  ance  of  the 
no  perfon  ihall  put  his  cattle  into  the  common  field  before  fuch  a  public  good, 
day,  this  is  good ;  but  if  it  be,  that  tliey  ihall  not  carry  tlicir  hay  J^/^^Jjl^^ 
over  the  lord's  lands,  or  break  the  hedges  of  J.  S.  this  is  not  good,  of  the  laws, 
becaufe  it  does  not  refpe£t  the  common  benefit  of  all.  Goldlb.  49.  >nd  not  to 
pL  13.  Hill.  30  Eliz.  Anon.  ^^^^ 

for  private  galfl.    Arf .  Mo.  5 So. 

[307] 

14.  At  a  court  of  the  manor  a  by-law  was  made  by  the  majo-  u.  190.  pt 
rity  of  the  tenants  then  prefent,   that  no  tenant,  for  the  future^  T^Littotl'^ 

Jbould  hep  in  the  common  fields,    any  fleer  above  a  year  old,  upon  s.  c.  and 
pain  of  6  d.  for  every  offence.    Adjudged,  that  this  by-law  was  ^^^a'^. 
againft  reafon,  becaufe  it  was  to  bind  the  inheritance  of  the  tenants,  ^^^J .  •  .^  * 
if  they  had  any  inheritance  in  this  common,   and  that  with-  againft 


out  their  confcnt,  which  they  cannot  do   without  courfe  of  JJ^^^^'J***^ 
law.    And.  234.    pL  250.    Mich.  31  &  32  Eliz.    Latton  v.  h„'JIl^*a 
£rbury«  for  aU  hit 

cattk  commoAabic  to  refinlji  him  to  one  kiAi  &f  unlc. 

Vol.  IV.  A  a— B  b  iS«  ^ 
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5  Rep.  64.        I  J.  In  falfc  imprifonment  the  defendant  juftificd,   that  the 
Eiix.curk*i  J^^^ough  of  St.  Alban's  had  authority  by  charter  to  make  by-laws 
cafe,  aiiat     for  the  government  of  townfmen,  and  they  made  a  by4aw,  that 
Clark  T.        j^  any  burgefs  gives  opprobrious  'words  to  the  mayor ^  he  jhhuld  he  im' 
to*be's!cI*  p^'fin^d  by  the  mayor  during  his  pleafure^  and  that  he  being  mayor, 
btttnotS.P.  fent  an  officer  to  the  defendant,  being  a  burgefs,  to  come  to  the 
common-hall  for  the  affairs  of  the  town.     He  fent  him  this 
anfwer,  Let  the  mayor  come  to  me  if  he  will,  for  I  will  not 
come  to  him.     Adjudged  the  juftiiication  was  not  good,  that 
the  by-law  was  not  lawful,  but  a  by4aw  to  disfranchife  the  of- 
fender is  good,  and  that  the  words  were  not  opprobrious  words. 
Mo.  411'.  pi.  563.  Hill.   33  Eliz.     Bab  v.  Clerk.    . 

16.  A  conftitution  in  London  is,  that  an  apothecary  that  fells 
univholefome  drugs  Jhall  forfeit  a  certain  pain*     The  defendant  fold 
unwholefome  drugs  in  London,  for  which  the  chamberlain  of 
London  brought  debt  in  London  for  the  pain,  and  held  main- 
tainable there,  by  their  by-laws  and  cuftoms.     Mo.  403.  pi.  538. 
Hill.  33  Eliz.  Wilford  v.  Mafham. 
S.C.  cited         17,  King  H.  6.  granted  to  the  corporation   of  dyers  in  London^ 
ibid.  1*7.     pQ0U)cr  to  fearchy  is'c,  and  if.  they  find  any  cloth  dyed  with  logwood^ 
4*7Tcitea  '    ^hat  the  cloth  fhould  he  forfeited.     Adjudged,  that  by  the  patent  no 
s.  c.  ac      forfeiture  can  be  impofed  of  the  goods  of  the  fubjeft  [though  it 
f^'^lio^for-     "^'g'^^  '^y  ^nfi^^^i  ^^d  therefore  in  fuch  cafe,  fortior  &  potcntior 
feitjirecan     eft  vulgaris  confuetudo  quam  regalis  concefiio.     8  Rep.  125.  a. 
grow  by  let-  per  Cur.  citcs  Trin.  41  Eliz.  C.B.  Waltham  v.  Auftcn. 

Cera  patents. 

,  S.  C.  cited  D.  279.  b.  marg.  pi.  lo. 

Cy^^om  that  jg.  The  cujlom  of  London  ivaSy  that  no  perfon^  net  free  of  the 
^ub*^^anT  ^^h  fi^^^  ^'^  ^^y  fi^Pi  inward  or  outward^  for  putting  to  fale  a-iy 
foreign  joid  wares y  SjJ'r.  by  way  if  retail^  or  ufe  any  trade j  occupation^  ^jfi^ry^ 
within  the  Qf  handicraft  for  hire,  gain^  orfale^  within  the  city  ;  a  conftitution 
city  of °^  was  made  purfuant  to  this  cuftom,  that  if  any  perfon  fbould  aB 
YoTk,Jhould  contrary  to  fuch  cu/fom^  he  fhould forfeit  5  /.  Refolved,  that  there  is 
beforfeitedy  3  divcrfity  bctwccn  fuch  cuftom  in  a  city,  &c.  and  a  charter 
by*^the  may*,  granted  to  the  city,  &c.  to  fuch  efficft  5  for  it  is  good  by  way  of 
or,  Sheriff,  cuflom^  though  not  by  way  of  gratity  and  therefore  no  corpora- 
*^h^'^''k°**  tions  made  within  time  of  memory  can  have  fuch  privilege,  un- 
nefcription  ^^^s  it  werc  by  aft  of  parliament.  8  Rep.  121.  b.  124.  b.  125. 
they  ihew     a.  Hill.    7  Jac.  the  city  of  London's  cafe,    [alias  Waggoner's 

that  they        ^afe.] 

were  mayor,  -» 

lailiffa,  and  citizens  in  the  city  time  out  of  mind,  till  the  t  R.  2.  when  they  were  conftituted  mayor, 

Aerifl's,  and  cicisena,    and  held  good.      D.  279.  b.    pi.  10.    Mich,    lo&ii  Eliz.  Bendl.  21* 

pi.  36.   S.  C.  the  pleadings. .  S.  C.  cited  8  Rep.  125.  a.  per  Cur.  S.  C.  cited  Arg. 

Mo.  581,  582. 

19.  A  by-law  was  made,  to  pay  a  mark  a  trufs  for  hay^  which 
flmtld  be  fold  unweighed^    and    adjudged   good.     Lev.  16.  Arg. 
cites  1652.  B.  R.  Sutton's  cafe, 

20.  I  he 
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•    fto.  The  common  council  of  the  city  of  London  made  an  or-  ibid.  496. 
der,  that  m  carts  Jhould  tuark  without  licence  from  the  company  of^^'^^- 
woodmongerSf  and  that  if  they  did,    they  might  take  and  detain  car^ifB/R. 
them  until  they  (hall  conform  to  the  government  of  the  wood-  the  s.  c.  it 
nflongers.     The  court  conceived,  that  the  common  council  may  ^**  ohjcacd 
depute  woodmongerfi  to  make  fuch  law  for  the  good  of  the  city.  by-Uw  wm 
Keb.  463.    pi.  62-  Hilh  14  &  15  Car.  2.  B-  R.     Gavel  v.  Taf-  contrary  to 
ken  If  ^?  »* «- 

It  raining 
private  perTons  to  work  with  their  own  carts  with  their  own  goods ;  fed  non  allocatur ;  for  it  muft  be 
intended  of  common  working  carts.     Adjomatur. 

21.  A  by-law  for  the  tetter  ordering  of  common  nvas  made  at  a 
court  leety  and  it  being  by  a  ctiftom  was  held  good  by  Wild  and 
Archer  J.  contra  Tirrell ;  and  Bridgman  Ch.  J.  before  his  re- 
moval to  be  Ld.  Keeper,  feemed  of  opinion,  that  it  was  good  by 
cuftom,  efpecially  concurrmg  with  the  confent  of  all  the  inhabitants. 
Cart.  177.  179,  Hill.  18  &  19  Car.  2.  C.  B.  The  Earl  of  Exeter 
V.  Smith. 

22.  Debt  was  brought  upon  a  by-law  by  virtue  of  a  charter  of 

King  Can  2.  enabling  the  plaintiiFs  to  make  by-laws,  and  this  by-  • 

law  was  confirmed  by  the  Ld.  Chancellor,  Treafurcr,  and  Ch.  J. 
viz.  that  every  tnariner,  .within  24  hours  after  he  Jhould  come  to  an-^  ^ 
chor  in  the  river  Thames^  Jhould  put  onjljore  all  gunpowder  (the  wea^ 
ther  permitting)  f  upon  pain  of  forfeiting  20  nobles^  and  that  the  de- 
fendant had  notice  of  this  by-law,  &c.  and  they  being  at  ifliie 
upon  the  point  of  notice,  the  plaintiff  had  a  verdi£l.  Exception 
was  taken,  that  it  was  not  made  by  a  fufficient  authority,  for  the 
king  himfelf  cannot  by  his  proclamation  make  fuch  an  univerfal 
law,  and  by  confequence  the  patentees  cannot  j  and  all  laws 
made  by  corporations  have  their  obligation  by  confent  of  parties, 
or  quafi  by  confent,  but  this  cannot  be  as  to  places  out  of  their 
jurifdi£tion.  The  court  agreed  the  by-law  to  be  a  beneficial  law 
in  itfelf,  and  that  the  penalty  h  not  too  great,  becaufc  the  breach 
thereof  is  negligentia  crafia,  but  upon  the  reafons  given  in  the 
exception,  they  would  advife.  2  Jo.  144,  145.  Pafch.  33  Car.  2. 
B.  R,    Trinity-houfc  v.  Crifpin. 

23.  A  by-law  was  made  by  a  new  corporation^  that  perfons  of  the 
corporation  eleEled  to  be  Jlewards  for  the  year  enfuingy  Jhall  provide 
a  dinner  for  the  majler^  warden^  and  affijlants  on  fuch  a  day^  under  the 
penalty  of  10  /.  or  other  lefs  fum^  to  be  levied  by  diflrefs^  or  recovered 
by  anion  of  debt.  Exception  was  taken  that  the  by-law  was  ill, 
bccaufe  not  f aid  that  this  dinner  was  appointid  to  the  end  that  the 
company  fhould  affimble  and  confult  of  things  beneficial  to  the  corpora- 
tion;JoT  by  wJut  appears  it  may  be  only  luxury,  and  not  for  any 
benefit  to  himfelf  or  the  company  •,  and  the  by-law  being  un- 
rcafonable,  the  penalty  is  fo  too,  and  confcquently  not  obliga- 
tory ;  quod  curia  concefiit ;  and  this  by-law  cannot  be  good  in 
cafe  of  a  new  corporation,  for  the  reafon  aforefaid ;  but  had  it 
been  for  the  company  to  aflemble  and  choofc  officers,  or  any 
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other  thing  for  the  benefit  of  the  corpontioni  it  had  been  well 
enough;  but  in  cafe  of  old  eorporations  by  prefcrtption^  a  by-law  to 
fnake  a  cuftomary  feafl  has  been  beU  goodi  and  therefore  judgment 
was  arreited.  Ld.  Raym.  Rep.*  113,  1x4.  Mich.  8  W.  3. 
Framework-Knitters*  Company  t.  Green. 

24.  Every  by-law  by  which  the  benefit  of  the  corporation  is 

advanced,  u  good  for  tnat  very  reafon,  that  bein|^the  true  toucb^ 

Jtone  of  all  by-laws ;  per  Holt  Ch.  J.  Carth.  482.  rafch.  1 1  W.  3. 

fi.  R.    London  City  v.  Vanaker. 

6Mod.i«3»       25.  By-lawy  that  all  firangers^  coming  into  tie  port  of  London^ 

"♦•  5.  C.  Jbould  employ  city  porters  to  carry  their  goods ^  &V.  was  held  naught; 

coiSi^iy--  ^^^  P^^  ^^^'  "^^y  ™*y  TtiTkt  a  by-law  that  none  but  freemen  ftall 

I  SaUu  192.  be  porters,  *  but  to  confine  ft  rangers  to  city  porters  is  unreafona- 

jl.  5.  s.  c.  tic .  becaufe  if  the  city  will  appoint  no  porters,  there  is  no  remedy 

I  3^9  ]  againft  the  city;   befides  ftrangers  cannot  know  who  are  city 

porters,  neither  can  they  compel  them  to  ferve  them,     i  Salk. 

143.  pi.  7.  Hill.  2  Ann.  B.  R.  Cuddon  v.  Eaftwick. 

26.  No  by-law  which  is  either  unju/l  or  unreafonabk  can  ever 
be  good ;  per  Parker  Ch.  J.     10  Mod.  133.  Hill,  i  x  Ann.  B.R. 

27.  A  by-law  was  made  in  London,  that  none  but  free^porters 
Jbmld  intermeddle  with  the  carrying  or  unlading  of  corn,  falt^  orfea^ 

coaly  or  any  other  goods  out  of  any  barge^  lighter^  £sV.  between 
StaineS'bridge  and  Kendal  in  the  county  of  Kent,  that  are  to  be  im* 
ported  into  the  ports  of  London^  under  the  penalty  of  20  s.  for 
each  offence,  except  in  time  of  danger^  and  to  fave  the  lofing  of  the 
goods.  It  was  argued  by  Mr.  PeerWiliiams>  that  it  was  a  void 
by-law;  but  nothing  more  is  reported,  xo  Mod.  338.  Mich. 
3  Geo.  I.  B.R.  Fazakerly  (Chamberlain  of  London)  v.  "Wllt- 
mire. 

28.  The  bailiffs,  &c.  of  Chipping  Cambden  had  power  to 
make  by-laws,  and  made  a  by-law  that  no  perfon  inhabiting  out  ef 
the  borough^  on  not  free  of  the  borough  j  fhould  fet  firth  goods  to  fale^ 
except  vihuals  on  marhet-daysj  in  any  market  within  the  borough^  &c« 
Upon  demurrer  this  was  refolvcd  a  void  by-law ;  for  without  a 
cuilom,  fuch  a  by-law  to  reftrain  perfons  not  free  of  the  borough 
from  exercifing  a  trade  cannot  be  maintained ;  and  judgment  ac* 
cordingly.  Comyns's  Rep.  269.  pi.  148.  Mich.  4  Geo.  i.  C.B. 
Parry  v.  Berry. 

29.  A  by-law  was,  that  any  perfon  who  exercifes  the  trade  of  a 
joiner  in  the  city  of  Lwdony  Jhall  take  his  freedom  in  the  company  of 
joinersy  and  if  mnmioned  for  that  purpofe,  ihall  refufe  or  neg- 
ledl  to  take  it  in  that  company,  he  may  be  fined  for  exercifing 
fuch  trade  and  disfranchifed.    The  court  adjudeed  this  a  reafon- 

,  able  by-law,  it  beine  made  to  prevent  frauds  in  trade,  by  fub- 
je£ting  a  man  to  the  mfpe^lion  of  thofe  who  undcrfland  the  fame 
trade.  8  Mod.  267.  Trin.  xoGeo.  i.  The  King  v.  the  Cham« 
berlain  of  London. 


(A.3) 

[i.  T  T  is  if^  ntceffary  that  the  bnacb  of  a  by-law  made  by  the 
-'^  homage  according  to  a  cuftom,  Jhould  be  preftnted  bj  the 
homage.    D.  15  £1.  322.   22.   adjudged.] 

[2.  If  a  by-law  be  made  by  a  cuftom,  and  that  for  want  ofeh^ 

fervancej  one  Jball forfeit ^  for  which  the  krdjball  dijtrain^  and  does 

mt  foj  vjhofe  cattle,  fcilicet,  the  cattle  of  the  offender,  yet  it  (hall 

be   intended;    and    therefore  good.    D.   15  £1.  322*   23.  ad« 

judged^  as  it  feems  to  me.J 


(B)     Of  what  T'bings  By-laws  may  be  made,  and 
of  what  not.     [And  who  bound  by  them.] 

[i.  T  T  IS  a  good  by-law,  (where  there  is  a  cufiomfor  the  homage  See  (A.  a) 
•*  of  a  mznov  to  mate  bf'iawSf  pro  meliore  ordine  tenentium^  &c.)  RI*  ^^[  *" 

•  It    1,  ,.  y,  •  #     /f      I  *  y  .       the  note*. -• 

that  none  JbaU  put  his  cattie  tn  commum  le  Jback  antequam  ^  firmartus--  s.  C.  cited  { 
rector  \reBori£\  of  the  manor ,- pulfajfet  campanum  in  campanile  eccle/is  ^rg.  Mo. 
ibidem,  upon  the  pain  of  10  8»  (for  it  feems  the  reafon  is,  that  he  is  I  cTdted 
not  lord,  but  bath  common  there  with  the  other  tenants,  or  no  c*ru  178. 
common,    and  fo  is  indifierent)  D.   15  £1.  321.  23.  adjudged  *[3ioj 
upon  demurrer  againft  him,  who  was  one  of  the  homaee  who  for- 
feited the  by-law ;   but  there,  in  the  fame  cafe  another  demur- 
rer commenced,  and  not  refolved ;  but  there  it  was  objeded, 
that  this  tended  to  the  difinheritance  of  the  commoner  for  ever, 
which  was  not  reafonable.] 

[2.  By  the  cuftom,   commoners  may  make  a  by-law,  that  they  fFitsb. 
do  not  put  in  their  cattle  before  fuch  a  day,  and  if  they  do,  that  they  Awww»  ?!• 
may  be  diftrained;    and  though  all  the  neighbours  will  not  come,  s*'c^ 
et  if  proclamation  be  made  to  do  it,  they  who  make  default,  (hall 
bound  as  well  as  thofe  that  appear.     Dubitatur,  f  44  £.  3. 
18,    19.  whether  it   may  be  without  the   aflent  of  all.     But 
Brooke  in  abridging  it,  title  Cuftom,  6.    [fays]  that  there  is  a 
diverfity  where  it  is  in  court,  and  where  not,  for  it  is  ufed  to  bind 
in  all  oafe  courts  in  £ngland.] 

[3.  Tenants  of  a  manor  may  make  a  by-law  to  bind  themfelves,  S9oftemrtt% 
but  not  grangers.     21  H.  7.  40.  (it  feems  to  be  intended  by  cuf-  ^f^'  ®'* 

tom.}J  cion»pl.40. 

cices  S.  C« 

■  Fiteh.  PiefcriptioD,   pi.  67.   cite%  S.  C.   te  Trin.   14.  H.  7. Br.  Cuftomi,  pU  31. 

cites  S.  C.  jind  cuftom^  tbat  every  erne  who  mjket  an  affray  or  Uoodfbed  [In  s  leetl  htUl  iofe  20i* 

is  good  J  for  it  is  curia  regit.     Br.  Ibid.   St  Firsb.  Ibid. So  of  Mrejs  in  a  ieet,  ami faU  of  the  dif* 

treju    Br.  Ibid.  &  Fiuh.  Ibid.  And  teuantt  of  a  vill  may  make  a  hy4tw  iwtha^  tbair  umnmp 

Iw.  and  it  JbaU  bind  (hem,  hat  mtprawgert.    Br.  Ibid,  and  Fitib.  Ibi4« 
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Inhabitints  4.  By-hws/or  payments  and  other  ivorls  necejfarj  for  the  maltng  gF 

without  any  ^'^^^/jj?/,  caufeys^   and  ^he  like   puhlick  things,  fhall  hind  witb^ 

cuftora,inay  out  cuJlom\  but  thcy  ought  always  to  be  made  by  the  major  part  g 

makeordi-  Arg.  Mo.  C70.  citcs  44  E.  3.  Dcr  Finchdcii. 

nances  and  **'     * 

by-laws yVr  rrfortticn  of  the  church,  or  of  A  highivay,  or  the  like,  which  is  for  the  public  good  ;  ge- 
nerally and  in  I'uch  axt,  the  major  part  Jball  bind  the  refi  without  any  cuftom.  But  if  it  be  for  their 
own  private  prrft^  as  for  the  \vell  order'wg  of  their  common  of  pafiure,  or  the  like,  tbe/c  thcy  cannot 
make  by-laws  without  a  cuitom  ;  and  if  there  be  a  cuflotn,  yet  the  m.i/'&r  part  cannot  bind  the  rrfi,  unlcfs 
it  h€  warranted  by  the  cuft.m  \  for  as  cuftom  creates  them,  fo  thcy  ou^ht  to  be  warrtntcd  by  the  cuflom* 
5  Rep.  93.  a*  Mich.  32  &  33  £iJs*  B.  R.  Arg. 

5.  Where  a  part/b  is  compellable  to  mate  a  bridge,  a  by-law  may 
adjujl  the  proportion,  how  much  the  part  of  every  t)ne,  who  of 
right  ought  to  make  it,  amounts  to;  Arg.  Dal.  103,  104. 
pi.  42.  cites  44  £•  3. 

6.  Corporations  cannot  male  ordinances  or  conftitutions  ^without 
ctijlom  or  charter  of  the  king,  unlefs  for  things  'which  cdncern  the 
publick  goody  as  reparations  of  the  church  or  common  highways,  or  the 
like ;  Arg.  5  Rep.  63.  a.  cites  44  E.  3.  19.  8  E,  2.  tit.  Affife, 
413.  21  E.  4.  54.  II  H.  7.  13.  21  H.  7.  20  &  40.  &  i5Eliz. 
D.  322. 

This  ftatute  -y.  19  //.  7.  cap,  7.  No  majicrs,  wardens,  and  fellow/hips  of  crafts 
foboM?e?ny  ^^  fn^^rles,  or  any  rulers  of  guilds  or  fraternities,  fhall  take  upon 
of  theordi-  them  to  fnake  aBs  pr  ordinances  in  dfmheritance  or  diminution  of  the 
ua-ccs  made  prerogative  of  the  king,  or  of  other,  or  againfi  the  common  profit  of  the 
^K^^Ho^J'  P^^^^^  ^-Arr^//  the  fame  aBs  and  ordinances  be  approved  by  the  lord 
which  are  fo  chancellor,  treafurer,  or  chief  jttflices  of  either  bench,  or  three  ofthem^ 


ajiowed  and  ^y  i^^jr^re  both  the  jujlices  of  affife  in  their  circuits,  on  pain  of  40/. 
ihlftltutr  l^or  fhall  they  make  aEis  or  ordinances  to  refrain  perfons  tofue  in  the 
jpeaks,  but    htt^s  cotirts,  or  infliB  any  penalty  or  punifhment  on  them  for  fo  doing, 

leaxesthem     on  pain  of  AO  L 
to  be  afSrm-         '^         "^    ^ 

ed  a«  good,  or  difaffirmed  an  illegal  by  the  law;  and  the  fole  benefit  which  the  incorporation  acquires  by 
fuch  allowance  is,  that  they  ihall  not  incur  the  penalty  of  40 1,  mentioned  in  the  ad,  if  thev  fliould 
put  in  ufe  any  ordinances  which  are  agalnft  the  kin^j's  prerogative,  or  the  •  common  profit  of  the  peo- 
ple, &c.     Refolvcd,  ji  Rep.  54.  b.    Mich.    12  Jac.     Taylors  of  Ipfwxh's  cafe Roll.  Rep.  4. 

pi.  6.S.  C.  but  I  do  not  obfervc  S.  P.  there. Godb.  252.  pi.  351.  S.  C.  butS.  P.  does  not 

appear* 

8.  By-laws  jnade  in  a  court^baron  to  bind  flrangers  who  are  not 
tenants  of  the  manor,  arc  void  ;  and  fo  it  is  if  the  homage  make 
the  by-laws,  and  not  all  the  tenants ;  and  to  make  a  by-law  that 
they  fliall  not  put  in  their  cattle  into  their  fcveralties  before  fuch 
a  day,  is  void.  By-laws  made  to  bind  flrangers,  are  not  good, 
though  they  are  made  by  the  homage  and  by  all  the  tenants,  and  though 
they  are  concerning  fuch  things  whereof  by-laws  may  be  made.  Sav.  74. 
pi.  151.  fays  it  was  adjudged  Mich.  25  &  26  Eliz. 

9.  Suit  J.  faid,  that  if  the  cuftom  of  a  manor  be  that  the  ho- 
mage might  make  by-laws,  it  fliall  bind  the  tenants,  as  well  free- 

^  holders  as  copyholders.     But  Tanfield,  of  counfel  in  the  cafe,  fa!<J, 
it  is  not  a  good  nor  re^fonable  cuftom  5    but  fuch  by-laws  may 

be 


be  made  by  the  greciter  ntmiher  of  the  tenants^  otherwife  they  fliall 
not  bind  them. .  Godb.  50-  pi.  62.  Mich.  28  &  29  Eliz.  B.  R. 
Anon. 

10.  In  covenant,  &c.  upon  an  indenture  of  apprenticefliip,  the  Ow.  69. 
defendant  pleaded  a  by-law  in  London  by  the  common  council  Pc,SJ's?c 
there,  where  he  was  apprentice^  that  if  a  freeman  took  the  fin  of  adjudged  ad 
an  alien  to  he  apprentice^  his  bonds  and  covenants  Jball  be  void;  and  cordingly. 
adjudged  no  plea;   for  the   common-council  cannot  make  the 

bonds  and  covenants  void ;  but  they  might  have  inflifled  a  fine 
and  puniftment  on  the  mafter.  for  taking  fuch  an  apprentice. 
Mo.  411.  pi.  562-  Trin.  37  Eliz.     Doggerell  v.  Pokes. 

11.  Where  cities,  boroughs,  &c.  are  incorporated  by  the  name  Jcnk.  273. 
of  mayor  and  commonalty,   mayor  and  burgefles,    bailifi's  and  b^'aii'th'^* 
burgefles,  &c.    and  in  the  charters  it  is  prefcribed  that  the  mayors^  jufticcs  of 
bailiffs^  i^c.  Jhall  be  chofen  by  the  commonalty  or  burgeffes^  isfc.  yet  England.— 
iftlbe  ancient  eUBions  were  by  a  certain  feleEled  number  of  the  princi^  ted^'bur*^ 
pal  of  the  commonalty,  &c.    (commonly  called  the  common  council)  fays' it  is 
and  not  by  all  the  commonalty,    &c.  nor  by  fi  many  of  them  as  will  otherwife  as 
come  to  the  eleflion,  this  was  refilved  to  be  good  in  law,  and  war-  ^  ^  '°?* 
ranted  by  the  charter;   for  in  every  charter  a  power  is  given  ofburjenret 
them  to  make  laws  and  ordinances,  and  conftitutions,  for  the  ^°''  '^®  P**"- 
better  government  and  ordering  of  their  cities,  &c.  by  virtue  fu'^*^3cc-**' 
whereof,  and^or  avoiding  popular  confufion,  they,  by  their  common  tion  muft  be 
ajfent,  ordained,  ts*f .  that  the  eleclion  fhould  be  by  fuch  afeleEi  num^  ^^  ^''j  ^°^ 
^^r;  and  though  this  ordinance  cannot  be  (hewn  now,  yet  it  (hall  tioMfor' 
be   prefumed  that  fuch  ordinance  was  made.      4  Rep.  77.  b.  members  of 
Mich-  40  &  41  Eliz.  at  Serieant's-inn  in  Flcet-ftreet.     The  cafe  p*^^'*™"^ 

r  r>  '  are  pro  bono 

Ot  V^rporatiOns.  publico,  and 

not  to  be 
compared  toother  cafes  of  eleflions  of  mayors,  bailiffs^  &c.  of  corporations,  itzk    4  loft.  4^,  49* 

12.  The  corporation  of  butchers  in  London  having  a  power  to 
make  by-laws,  made  a  by-law  that  no  butcher,  or  perfon  btfing  a 

f  ranger,  fhould  fell  any  veal  within  the  city  of  London,  unlefs  they 
drejfed  the  kidneys  thereof  in  fuch  manner  as  the  kidneys  ofjheep  were 
drejfedi  and  if  they  did  otherwifi,  then  to  forfeit  6d.  and  tT  they  rC" 
fufed  to  pay  it,  then  to  forfeit  the  vcaL  Thtn  they  fliew  the  breach 
of  this  law,  and  fo  juftify  the  taking  the  veal.  Adjudged  that 
this  by-law  was  not  good,  becaufe  it  was  to  reftrain  ftrangers, 
who  are  not  bound  to  take  notice  of  any  private  by-law  made 
in  a  corporation,  unlefs  it  is  to  fupprefs  fraud,  or  any  other  ge- 
neral inconvenience  ufcd  by  foreigners,  as  corruption,  or  the 
like,  in  the  fide  of  their  meat,  and  then  they  ought  to  take  notice 
thereof;  and  judgment  accordingly.  Bulft.  .11.  Hill.  7  Jac. 
Franklin  v.  Green.  [  3 1 2  ^ 

13.  By  an  aft  of  the  common  council  in  liOndon,  for  the  or-  ButLeaCh. 
dering  the  companies  of  bricklayers  and  plaifterers,  it  was  or-  J- /aid  that   , 
daincj  that  the   bricklayers  JJjould  not  pla'ijier  with  lime  and  hair,  »^»t|j^<*ap- 

A  a— B  b  4  but  ^*"  *** 
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Ktorn,  tbat  ^ut  nvith  lime  and  fand  only ;  and  that  platflertfig  with  litru  and 
t*i!h  li^c  hoirjbould  belong  to  the  plalfterers  ;  and  that  thofe  who  broke  thiij 
and  hair  ap-  ordcT  Ihould  forfeit  40  8.  to  bc  tccovcrcd  by  the  chamber- 
rertaiot  to  lain,  &c.  It  was  obje£led  that  this  was  not  a  good  ordsnancCf 
L*y*crt"the  bccaufc  it  rcllraincd  the  bricklayers  in  part  of  their  trade,  which 
erdinanct  ii  was  to  plaifter  with  lime  and  hair ;  but  adjudged  that  this  or- 
not  good,  dinance  is  not  in  deftrudlion,  but  for  ordering  the  traders,  and 
i^a^RoU.  ^^  Ttiorc  in  efie£l  than  a  determination  of  a  queftion  between 
'  Rep.  391.  the  companies.  Palm.  395.  Mich.  21  Car.  B.  R.  Bricklayers  r. 
s.c^s.P.  Plaiftcrcrs  Company. 

Ch.  J. 

a  Sid.  i7«.  14.  A  by-law  was  made  in  London,  that  every  foreigner  wbo/ells 
B.*^r!  the*  ^'^  ufually  fold  by  weighty  without  bringing  them  to  be  weighed  by  a 
S.  C.  ar-  beam  there  called  the  kin^s  beamy  fball  forfeit  138.  4  d.  for  every 
gucd ;  fed  ^|oo  weight,  to  bc  recovered  by  the  chamberlain  in  the  (heriflTs 
i-i^Keb?  court,  and  not  elfewhere,  and  that  no  ejfwny  proteEhony  £5V.  fiaU 
1%,  pi.  S4.  he  allowed.  It  was  objected,  ift,  That  it  was  unreafonable  to 
Pafch.  13  compel  the  fubjeft  to  bring  every  thing  fold  by  weight  to  this 
Playw  ▼.  '  ^^Tti  \  for  they  are  frequently  fold  by  the  lump,  and  then  no 
Barnardif.  need  of  Weighing;  but  it  was  anfwered  that  this  by-law  is 
^"v^-  ^'  founded  on  die  cuftom  of  London,  which  is  of  fuch  force,  that 
twarded^  ^  *^  *s  good  cvcn  againft  a  negative  aft  of  parliament.  2dly,  It  was 
aifi,  frc—  objefted  that  this  by-law  was  unreafonable,  in  refpe£t  of  the  pe* 
'{****•  3S«  nalty  and  inequality  of  it  j  for  fomc  goods  may  not  bc  worth 
adjorn'atur/  13  s.  4  d.  the  500  Weight,  and  fome  of  500  weight  may  be  worth 
Foftcr  Ch.  500 1.  Sed  non  allocatur ;  for  the  penalty  is  only  to  inforce  obe- 
i-lbid  °'^  dience  5  but  had  it  been  to  pay  a  great  fum  for  the  weighing,  it 
ia.io6.  sx*.  niight  be  otherwife.  3dly,  Tnat  it  deprived  the  fubjeft  of  privi- 
andaproce-  legcs  allowcd  by  law,  viz.  of  eiToins,  &c.  fed  non  allocatur; 
iwatded**  ^^^  *^  '^  generally  fo  in  all  by-laws.  4tUy,  That  it  reftrains  the 
tot.  Cur—  aftions  to  their  own  courts ;  fed  non  allocatur ;  for  the  fafts  and 
s.  c.  cited  the  perfons  are  bed  known  there.  5thly,  That  it  docs  not  appear 
tnciicoP'  ^^^  ^^  ^^^  notice  of  this  law,  and  a  foreigner  cannot  take  notice 
Caddon  of  it ;  but  the  court  held  that  every  one  that  will  trade  in  London 
(Chamber-  muft  take  notice  of  the  cuftoms  of  the  city,  which  are  the  laws  of 
dm w. Pro-  Cecity*  and  a  procedendo  awarded,  nifi,  &c.  Lev.  14.  Hill* 
voft,  and       12  &  13  Car.  2»  B.R. 'London  (Mayor,  &c.)  v.  Bernardifton. 

fiyt  that  all 

the  exceptions  taken  in  the  cafe  of  Bernardifton  in  Lev.  14.  15.  were  iniifted  on  in  the  principal  cale» 
«HiU.  2  Ann.  B.  R.  and  yet  the  courts  after  great  confideration,  awarded  a  procedendo  accordii^  to 
the  faid  cafe  io  I,ev. 

There-  ij.  Though  by-laws  cannot  rcflrain  trades^  yet  they  may  pre^ 

^t&t6^'  w«i^  fuch  excrefcence  of  them  as  would  make  a  nufancCy  as  the  mul- 

C4ft  mof  titude  of  taverns  and  alehoufes;    per  Cur.   Sid.  284.  pL   i8« 

London,  aa  Pafch.   1 8  Car.  2.  B.  R.  in  cafe  of  Player  v.  Jenkins. 

I«i  etctling  '  •* 

tiverni  {  and  a  perfon  wai  imprifoned  hy  the  nnayor  and  commonalty  for  ere^iog  one  in  Birchin-laiic^ 

•JBtrary  to  their  order*    Mar.  15.  ^U  34.  Paicb.  15  Car.  Anon* 

«^'  A 


16.  A  \jA2vr^  a$  to  the  place  of  particular  trades,  maybe  Aacoretdi^ 

good,  as  to  refirain  a  butcher  from  having  ajhop  in  Chee^de^  &c.  eWi^iSio 

Per  Cur.  Sid.  284.  pU  1 8.  Fafch.    1 8  Car.  a.  B.  R.  in  cafe  of  or  a  Mikm' 

Player  v%  Jenkins.  chandier'f 

ihop  in 
Cheapfide,  it  ought  not  to  be  for  the  ^rut  ann'yaffu  tkat  timid  enjmu    Mtr.  15.   pi*  34.    Pafch* 
1 5  Car.  Anon.-*— So  of  a  hnmhoitft  in  Fitct-firettf  becaufe  it  it  in  the  heart  of  the  city,  and  wouU 
^  aa  annoyaace  to  it.  Ibi4..-«-S.  P.  by  Twilden  J.  Veot.  26.  Pafch.  %t  Car.  2.  B.  R. 

1 7.  A  by-law  made  by  the  company  of  ftlk'-throwjlers^  that  [3133 
none  of  that  company  Jhould  have  above  fuch  a  number  offpiniels  in  one 
'week.  Refolved  that  this  is  not  a  monopoly,  but  rather  reftraining 
a  monopoly,  that  no  one  (hould  ingrofs  the  whole  trade,  but  to 
provide  rather  for  equality  of  trade,  fecundum  quod  eft  conve* 
niens ;  and  good,  and  judgment  for  the  plaintiff.  Lev.  aap.  HilL 
1 8  &  19  Car.  a.  B.  R.  Freemantle  v.  Company  of  Throw- 
fters. 

i8.  A  libel  was  exhibited  againft  the  defendant  in  the  vice- 
chancellor's  court  at  Oxford^,  upon  a  by-law  made  by  the  univerfity, 
thai  whoever  Jhould  be  taken  noalking  in  the  Jlreets  after  9  at  nighty 
having  no  reafonahle  excufe  to  be  allowed  by  the  proBor^  6lc.  Jhould  for^ 
feit  40  J.  one  half  to  the  univerfity,  a;id  the  other  to  the  prodor,  . 
&c.  who  ihould  take,  him,  &c.  and  that  the  defendant  was  taken 
walking  in  the  ftreets  after  that  hour,  and  refufed  to  give  an  ex« 
cufe,  &c.  Upon  a  motion  for  a  prohibition,  it  was  infifted  that 
the  defendant,  being  a  town/man^  the  univerfity  could  make  no 
by-law  to  bind  thofe  who  are  not  of  their  own  body,  unlefs  by  a£l 
of  parliament,  or  exprefs  prefcription.  It  is  true  they  have  an  zQl 
of  parliament  anno  13  Eliz.  by  which  their  jurifdidion,  privileges^ 
and  ftatutes  are  confirmed ;  but  whether  this  by-law,  which  vras 
made  fubfequent  to  that  ftatut^,  vis*  7  Jac.  was  warranted  by  it 
or  not,  the  court  would  not  determine  upon  a  motion ;  therefore 
propofcd  that  the  libel  (hould  be  amended,  and  grounded  upon 
the  by-law  7  Jac.  exprefsly,  and  then  they  would  grant  a  prohibi- 
tion, and  the  defendant  might  plead  to  it,  and  fo  the  point  come 
in  queftiott.  a  Vent.  33.  Pafch.  32  Car.  2.  C.  B.  Univerfity  of 
Oxford  y.  DodwelL 

19.  On  the  24th  of  April  1657  a  by-law  was  made  by  the  com-  S.  C.  ciic4 
pany  of  vintners  in  London,  that  for  the  time  to  come  31/.  13  j.  4^/,  ^'S-  ^Wod. 
and  no   more,  Jhould  be  paid  by  every  liveryman   upon  his  ad^  |  w.  3.*  in 
xniffion  into  the  faid  office.    It  was  infifted  that  this  by-law  was  un-  CiABKi't 
reafonable,  and  againft  law,  and  a  grievance  to  the  fubjed ;  but  *vVf»  ^'^ 
the  court  refolved  that  were  the  fum  more  or  lefs,  it  would  not  take  upon 
make  the  by-law  void,  becaufe  it  is  to  bind  only  the  members  of  l>tm  the  of. 
fhat  corporation ;  and  when  any  man  will  agree  to  be  of  a  com-  J"  ^ '  ** J 
pany,  he  thereby  fubmits  to  th^  laws  thereof;  and  this  court  will  ti^^p^y 
not  take  notice  of  any  extravagancy  of  charges  they  lay  upon  them-  ^^  vintners, 
fclves,  and  it  is  convenient  that  the  company  fliould  have  fuch  2«!fciri« 
power^  to  keep  up  their  reputation  and  the  honour  of  the  city  and  fm. 
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wwiofLon-  of  London.    Raym.  446.  Pafch.  33  Car.*  2.  B.  R.    Tavcmcr'f 

don,  and  r 

therefore  the   ^^^^"^ 

mayor  and  aldermen  committed  htm  to  Fell  the  keeper  of  Newgate,  unti)  he  (hould  take  upon  him  the 
fatd  olfice.  Holt  Cb.  J.  faid,  that  we  ought  to  go  as  far  as  we  can  by  law  to  fopport  the  goVern* 
jncnt  of  all  focieties  and  corporations,  efpecially  this  of  the  city  of  London  ;  and  if  the  mayor  and  al- 
dermen ibould  not  have  power  to  punifli  offenders  in  a  fummary  way,  then  fareweli  the  government  of 
'  'the  city.  But  the  exception  which  fticks  with  me  moft  is,  that  it  is  not  fet  out  that  Fell  i»  an  officer 
of  the  city  ;  and  indeed  I  think  that  he  is  not  an  officer  of  the  city,  quatenus  a  city,  though  I  confeft 
he  is  an  officer  to  the  iheriffs,  us  he  keeps  the  county.gaol ;  but  it  ought  to  have  appeared  that  he  was 
committed  to  an  officer  of  the  mayor  and  aldermen.  Clark  was  afterwards  difcbarged  per  tot.  Curiam, 
Aough  all  the  court  dcclareJ  their  opinion  that  the  cuftom  was  a  good  cuflom,  and  was  for  the  advan- 
tage of  the  good  government  of  the  city,  and  therefore  they  would  always  fupport  it. 

20.  A  by-law  made  by  the  mafter,  wardens,  and  brotherhood 
of  taylors  in  the  city  of  Litchfield,  that  every  year,  ivithin  one  month 
After  tnidfummerj  theyjbould  chufe  a  majler  and  2  wardens  to  continue 
for  a  year ;  and  that  upon  every  day  of  eleSfion  there  Jhould  he  a  con^ 
venient  dinner  for  the  mafter  and  brothers,  and  that  every  onefbould 
pay  his  proportion,  and  if  any  brother  Jhould  be  abfent,  he  Jhould  pay 
into  the  common  fock  fo  much  as  the  mailer  paid  for  his  own  dinner, 
upon  pain  of  forfeiting  3  s.  4  d.  That  anno  1 8  Eliz.  thofe  by- 
laws were  approved  by  Sir  Ed.  Saunders,  then  Ch.  Baron,  accord- 

C  314  ]  ing  to  the  flat.  19  H.  7.  and  fo  brings  the  cafe  within  this  by- 
law; and  upon  demurrer  this  was  adjudged  a  good  by-law  upon 
the  authority  of  Wallis*s  case,  Cro.  J.  555.  [pi.  17.  Mich. 
17  Jac.  B.  R.]  but  that  the  breach  of  this  by-law  was  not  well 
ailigned ;  for  no  notice  was  given,  nor  precife  demand  made  of 
the  fame  fum  as  the  mafter  paid ;  and  without  failing  in  this  pay- 
ment the  defendant  was  not  to  incur  the  penalty,  though  abfent 
from  the  feaft ;  and  judgment  for  the  plaintiff.  2  Lutw.  1320. 
1324.  Pafch.  I.  Jac.  2.  Gee  v.  Wilden. 

21.  A  by-law  was  made  by  the  company  of  homers  in  London, 
that  two  men  appointed  by  them  fbould  buy  rough  horns  for  the  com^ 
pany,  and  bring  them  to  the  hall,  there  to  be  diftributed,  &c.  and  that 
m  member  of  the  company  Jhould  buy  rough  horns,  within  24  nules  of 
London,  hut  of  thofe  two  menfo  appointed,  under  fuch  a  penalty,  &c. 
After  judgment  by  default  it  was  moved,  that  this  being  a  com- 
pany incorporated  within  London,  they  have  not  jurifdidtion  elfe- 
where,  but  are  reftraincd  to  the  city,  and  by  confequence  cannot 
make  a  by-law  which  (hall  bind  at  the  diftance  of  24  miles  out  of 

^  it;  for,  by  the  fame  re?4on,  they  may  enlarge  it  all  over  England, 

and  fo  make  it  as  binding  as  an  aft  of  parliament ;  and  for  this 

reafon  it  was  adjudged  no  good  by-law.      3  Mod.  158.     Hill. 

3  Jac.  2.  B.  R.     The  Company  of  Homers  v.  Barlow. 

Debt  upon  a       22.  A  by-law  by  the  mayor,  &c.  of  Guildford  was,  that  if  any 

Wxx^T'h      i^habitattt  of  the  f aid  toxt^n  Jhould  be  ckofen  to  the  o^ce  of  bailiff',  and 

If  ar.y  fer  on  Jhotdd'  refufe  to  take  it  upon  him,  he  Jhould  forfeit  and  pay  to  the  cor- 

jhttidbe'     poration  20 1.     Exception    was  taken,  bccaufe  the    by-law   was 

toL  Vif.^~    ^^^  ^^  ^"y  ^^^habitant  fhould  be  chofen,  whereas  they  cannot  make 

buhn.  if  the  by-laws  to  bind  all  the  hihabitants  of  the  town,  but  only  tlizfrec^ 

6  mm 
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men  and  members  of  the  corporation.    The  court  held  this  and  ano-  ehy  ofOx- 
ther  exception  taken  to  be  incurable ;  and  fo  in  debt  brought  /"^^»  «»^ 
on  the  by-law,  judgment  was  given  for  the  defendant.     2  Vent,  ^^undmakl 
"247,  248.    Mich.  2  W.  &  M,  in  C.  B.     The  Mayor  &  probi  that  tffice. 
Homines  of  Guildford  v.  Clarke.  befoouidfir^ 

feit  xo/.  to 
tbi  maycr^  Sec.  and  then  fcts  forth,  that  the  30th  of  Sept.  Sec*  the  defendant  was  duly  elected  into  the 
faid  omce,  he  being  a  citizen  and  freeman  of  the  faid  city,  and  that  he  refufed  to  accept  it,  whereby 
the  adtion  accrued  for  the  faid  10 1.  The  declaration  was  adjudged  ill  per  tot#  Cur.  becaufe  a  by-law 
to  eled^  any  perfon  is  void ;  for  by  this  they  may  ch€t  a  ftranger,  and  the  alleging  that  he  was  duly 
defied  will  not  cure  it,  becaufe  thofe  words  extend  only  to  the  manner  of  dealing,  but  not  to  the  per- 
fons  to  he  ele^cd  ;  and  though  it  is  faid  that  they  eledled  the  defendant,  being  a  citizen  and  freeman^ 
this  is  only  the  execution  of  the  by-law,  and  ihall  not  make  the  by-law  good,  which  is  void  in  itfclf; 
and  it  ought  to  he,  if  any  citixien  or  kurge/s  Jhall  be  eleShd,  and  refujtf  Sec,  and  not  if  any  perfon,  &c« 
3  Lev.  293.  Hill.  2  W.  &M.  in  C.  B.     Mayor,  &c.  of  Oxford  v.  Wildgoofe. 

23.  Debt  for  lol.  upon  a  forfeiture  for  breach  of  a  by-law,  s.  c.  cited 
which  was  that  ever^  perfon  ujing  the  occupation  cf  muftch  and  dancing  ^^\  \ 
in  the  city  of  London ^  who  Jhall  have  a  privilege  to  be  made  free  by  and  fays  that 
patrimony  J  Jhall ^  at  the  next  court  of  ajjijlants  of  the  company  of  mifi-  ^^'*  by-bw 
ciansy  after  notice y  accept  and  take  the  freedom  of  the  faid  company  ;  ""g^*      3 
and  that  every  perfon  who  hath  ferved  an  apprenticefhip  to  fuch  myf  for  that  rea- 
teriesy  and  not  made  free  y  and  yet  fball  exercife  his  trade  y  flmll  forfeit  ^^'^  '^  ^Z* 
10 1.  for  every  offence.     This  was  adjudged  a  void  by-law ;  for  a„j  j^^^  • 
though  the  cuftom  is,  that  whoever  is  free  of  the  city  muft  be  270.  the 
free  of  fome  company,  yet  that  cuflom  dees  not  oblige  a  man  to  be  free  ^^^'^  f«^ 
of  any  particular  company  ;  for  if  it  (hould,,  then  though  tlie  defend-  cafe  of  Ro- 
ant  be  in  titled  by  birth  to  be  free  of  fuch  company,  yet  he  muft  binfon  v. 
alfo  be  free  of  this,  otherwife  he  cannot  exercife  this  art,  which  Grofcourt, 
is  unreafonable.     They  may  make  him   take  his  freedom,  but  no^^wmpany 
cannot  direft  in  yrhat  company.     5  Mod.   105.  Trin.  7  W.  3.  of  dancing- 
Robinfon  v.  Grofcourt.  maftcrs,  of 

which  the 
defendant  might  be  made  free. 

24.  The  mayor,  &c.  of  Bedford,  made  a  by-law  tJxit  no  perfon    [  315  J 
who  was  not  a  freeman  of  that  corporation^  fhould  Jet  up  any  arty  mif 

ttry  or  manual  occupation  within  the  corporationy  under  the  penalty 
of  5 1.  per  day,  to  be  paid  to  the  chamberlain  to  the  ufe  of  the 
corporation,  to  be  levied  by  diftrefs,  &c.  Exception  was  taken 
among  others,  that  the  by-law  was  unreafonable  and  againft  law, 
becaufe  it  excludes  all  thofe  who  had  ferved  apprentice/hips  in  the  cor- 
poration 5.  and  of  that  opinion  was  the  whole  court,  and  judgment 
for  the  defendant;  but  they  held  that  a  cufom  to  the  effed  of  the 
faid  by-law  would  have  been  good.  Lutw.  562.  564.  Hill.  9  W.  3. 
Bedford  (Mayor)  v.  Fox. 

25.  Anno  7  Car.  i.  a  by-law  was  made,  that  no  freeman  of  the  5  Mod.  438. 
city  chofen  to  be  Jberiff  of  London  Jhall  be  exemptedy  unlefs  he  will  make  ^^  '^^ 
oath  that  he  is  not  worth  1 0,000  /.  and  bring  6  approved  compurgators  ;   adjudged 
and  that  upon  proclamation  made  at  Guildhall  of  the  choice,  and  he  being  g^odj  and 
called  to  come  and  take  upost  hint  the  office  at  the  next  court,  and  enter  ^^^^^^^^ 

into 


315  Xs«latoier. 

^tcd  t!i«  into  a  bond  of  i  ooo  A  for  that  purpofe^  upon  default  Jball forftit  400  /• 
J"^[j^;  and  if  not  paid  within  3  monthsy  fhall  forfeit  400/.  [  lOo/.  ]  more^ 
piyiog  with'  ^c»  I(  ^^^  infifted,  that  the  chufing  a  lheri£F  is  not  within  the 
it.  And  ao  cuilom  of  making  by-laws^'  becaufe  the  conftitution  of  flieriff  is 
hwif  Xen  ^^  ^  charter  of  King  James ;  fed  non  allocatur;  for  where  a  fran- 
made,  that  chife  IS  granted  for  tlie  benefit  of  a  body  politick,  they  have  an 
luppofing  incident  power  to  regidate  that  franchife  for  their  publick  benefit; 
chofcn  ^to'ke  *^^  ^  every  member  has  the  benefit  of  the  franchife,  fo  he  is 
•  madmaa  compellable  by  penalties  to  undergo  the  charge  to  which  the 
or  ^^^^  body  politick  is  liable  \  and  though  the  perfon  chofen,  may  be  in- 
ch! j/in  di^€<l  ^iicl  fined  for  his  refufal,  yet  that  will  not  fave  the  city 
£divering  frauchifc,  and  therefore  it  (hall  not  hinder  the  forfeiture  incur- 
the  opinion  y^j  jjy  ^^  by-lawj  and  though  it  is  the  livery*men  who  are  to 
aaftmred'  '  ^  prcfcut  at  the  eIe£lion,  and  not  the  free-men,  vet  the  fiee- 
ibat  thefe  men  are  reprefented  by  die  livery-men,  and  he,  tnat  is  repre- 
**'*^***iS  '^^^^^^  mya^  take  notice  as  much  of  the  a£l  of  the  reprefentadre 
iii^^that  '  l^y  3is  if  prefent  \  befides  the  ele£^ion  is  a  notcnrious  thing,  and 
they  arc  ta.  there  IS  a  proclamation  notifying  it.  i  Salk.  142.  pL  i.  Triiu 
^''i"75u  ^  ^  W.  3.  B.  R.  London  (City)  v.  Vanacrc. 

Iftwa  whatever,  and  therefore  this  by.law  (ball  not  extend  to  fuch  perlbnt ;  and  that  the  by-law  nerd 
not  riMi,  <<  pfovided  that  the  party  to  be  chofen  iherift*,  be  not  a  fool  or  a  madman,**  for  it  ii  e>« 
ccptcd  without  it.— Carth.  4S0.    S.  C.  and  the  by-law  adjudged  good..  la  Mod.  169.   S.  C« 

adjudged  accordingly,  and  that  a  procedendo  (bould'go  \  but  in  the  ftate  of  the  by-law  it  is  lasd^  that 
M  not  having  a  reafonable  excufe  to  be  allowed  by  the  lord  mayor  and  court  of  aldermen,  he  (hall  for« 
M  If  it  4.00  i.  whereof  100 1.  to  be  paid  to  the  next  /her  iff  that  fhall  hold,  and  the  reft  to  the  uie  of  the 
^  Bayor  and  commonalty,  to  be  recovered  in  the  court  of  record  held  before  the  mayor  and  aldeimea.** 
ilnd  it  beiag  objedled  that  this  reafonable  exculie  is  to  be  made  to  the  mayor  and  aldermen.  Holt  Ch.  J. 
■nfwtrad,  that  whatever  cxcufe  he  noakes,  if  they  allow  it,  the  city  is  bo«»nd  by  it  \  and  if  they  refule  to 
allow  a  reafonable  excufe,  it  is  not  final }  for  it  may  be  pleaded  or  given  in  an  evidence,  in  an  adioa 
fcrovght  for  the  penalty  by  the  city ;  far  it  was  not  the  meaning  of  the  conunon  counqil  to  put  an  ar- 
Wtrary  power  is  the  brd  mayor  and  aldermen,  but  is  like  the  power  given  by  the  ftat.  aj  H.  8.  cap*  5. 
to  commiifionerti  of  fewers  to  do  fcveral  things  according  to  tlieir  diicrction ;  bat  that  muft  be  ander* 

ftood  of  a  legal  difcretion. Ld.  Raym.  Rep.  496.  S.  C.  and  the  court  all  held  that  a  procedendo 

ftoold  l^e  granted  \  and  S.  P.  mentioned  as  to  the  not  having  a  reafonable  excufe,  which  wasoljeded  to 
be  a  nr.aking  them  judges  in  their  own  caufe  \  it  was  anfwered  by  Holt  Ch.  J.  as  above. '  Carth« 

483.  the  fame  point  is  ftarted  in  the  arguing  for  the  defendant,  though  not  mentioned  in  the  ftate  of 
the  by-law  there  \  and  there  Holt  Ch.  J.  anfwered,  that  in  fuch  cafe  the  defendant  may  give  it  in  evi- 
dence, upon  nil  debet  pleaded  in  an  aftion  of  debt  brought  for  the  forfeiture,  and  there  the  validity  of 
the  excufe  may  be  tried  by  a  jury.  ■  5  Mod.  44a.  fame  obje£Uon  made  in  arguing  the  cifey 

though  not  flaentumed  thae  in  the  ftate  of  the  hy-law  \  and  anfwered  by  Holt  Cb.  J.  accordingly* 

X  Salk.  193.       26.  A  difference  was  taken  between  a  private  corporation  or  com^ 

ami  the  fame  /^'V*  ^''^  **  &^^^^  ^^J  ^  hoTough  /  for  thc  former  can  only  make  by-- 
diverfity;  Unvs  to  bind  their  own  members^  and  touching  matters  that  concern  the 
fi>r  a  com-  regulation  of  the  trade^  or  other  affairs  of  thc  company ;  but  great 
^mn'have  ^^^'^  ^^^  towns,  as  London,  Briftol,  York,  &c.  can  make  hf4awf 
Bot  a  local  for  the  better  ordering  and  managing  fuch  town^  and  that  law  will 
power  of  go-  Und  f  rangers  to  the  freedom  of  the  town,  while  within  fuch  towns, 
^216  1  *"^  ^^^y  *^^  bound  to  take  notice  of  fuch  laws  at  their  peril  j  and 
*'  ^  ^  this  divcrfity  was  agreed  to  by  the  court.  6  Mod.  123,  124.  Hill, 
2  Ann.  B.  R.  Cuddon  v.  Eftwick. 

27.  The  Hudforfs^Bay  company  are  made  a  corporation  by 
charter,  and  are  thereby  impowered  to  tnaie  by-laws  for  the  better 

govcmuicnt 


{ovemment  of  the  company,  and  for  the  managemetit  and  (Drrffion 
cftbtir  trade  to  Hudfon's  Bay,  They  may,  by  the  by-laws,  make 
reftriBians  mpon  their  Jlock^  viz.  tf)iit  it  Jball  be  liable y  in  the  firji 
placey  to  pay  the  debts  due  to  them/elves  from  their  own  members,  or  to 
anfwer  die  calls  of  the  company  upon  the  ftock;  for  the  legal 
intereft  of  all  the  ftock  is  in  the  company,  who  are  truftces  for  the 
feveral  members ;  per  I^.  C.  Macclesfield,  2  Wms.'s  Rep.  207. 
pi.  55.  HilL  1723.  Child  v.  Hudfon's  Bay  Company. 

28.  So  a  by-law  to  detain  andfeife  a  member' sjlock  for  a  debt  dm 
from  a  number  to  the  company^  is  good  ;  but  this  being  a  by-law  to 

the  prejudice  of  other  creditors,  it  fliall  be  taken  ftridly,  and  not 
extend  to  fucb  debt  us  the  metnber  does  not  owe  in  law,  but  only  in 
equity^  as  where  it  was  owing  to  a  trultcc  of  the  company  \  per  Ld. 
€•  Macclesfield.  2  Wms.'s  Rep.  208, 209.  Hill.  1 723.  Child  v. 
Hudfon's  Bay  Company. 

29.  But  they  cannot  make  by-laws  by  fuch  a  power,  for  carrying 
on  proje3s  foreign  to  the  affairs  of  the  company ,  as  in  relation  to  the 
projects  and  aifurances}  per  Ld.  C.  ^Macclesfield.  2  Wms.'s  Rep. 
209.  Hilh  1723.  Child  V.  Hudfon's  Bay  Company. 


(C)     How  it  may  be  made  for  the  Recovery  of  the 

Penalty. 

£1.  IF  a  corporation  that  hzth  power  by  charter  or  pre/crlption  to  ^«(A.*) 

**  make  by-laws,  makes  a  by-law,  and  a  penal fum  for  non»  ^^^^ 
performance  thereof  to  be  recovered  by  diftrefs,  &c.  this  is  good,  there. 


Co.  5.  Clark's  cafe,  64.1  *;  ^  , 

but  if  a  by-law  imporck  a  penalty  upon  a  townihtp,  it  tt  ill ;  for  Jt  ought  to  be  upon  erery  ferertl  per- 
loo,  asd  not  to  lay  it  upon  all,  and  Iciry  it  upon  any  particular  perfon.  3  Ler^  48,  49.  Mich.  7t 
Car.  a.  C.  B.  Weis  v.  Coteerell.  ■  Bat  a  by-law  to  levy  fines  by  diftreft  and  fale  of  goodt  h 

illegal  and  void}  and  judgment  accordingly.  3  Ler*  aSz,  2S2.  Pcifch.  2  W.  ft  M.  la  C.  B»  Ckik 
V.  Tucker.— ——2  Vent.  1829  183.  S.C.  adjudged. 

f  2.  So  if  it  be  limited  to  be  recovered  by  action  of  debt.      Co. 

5-^40 

[3.  So  the  penalty  may  be  recovered  by  a£tion  of  debt,  without 

limitation*     Co.  5.  64.] 

£4.  If  an  ordinance  be  made  by  the  common-council  in  London,  5  ^^*  ^^ 
that  a  certain  thing  fhall  not  be  done  upon  pain  of  forfeiture  of  a  certain  Jij^j^!*^  ^ 
fumj  to  be  recovered  by  the  chamberlain  of  London  by  action  of  debt ^  this  ^3  £i.  B.R. 
i%  good;   becaufe  the  chamberlain  is  their  public  officer.     Co«  5.  (^  S.  C* 
Chamberlain  of  London,  63.  per  Curiam  refolved.] 

[5.  If  a  corporation  that  hath  power  by  charter  or  prefcription         ^ 
to  make  by«4aws,  makes  a  by-law,  and  limits  a  penal  fum  to  be  *  poi.  367.' 
forfeited  for  non-performance  \  this  cannot  be  levied  by  diflrefs^ 

2  without 


ii. 


A  by-law  ivtthout  a  prcfcrzption  to  do  it^  or  limitation  by  the-  by-law  fo  to  004 
TfaVh^ml**^  Co.  5.  Clark,  64.  admit  D.  15  El.  321.  23.] 

of  a  court  baron,  that  fi  mary  tnlabUsnts  within  the  manor  JbtuU  be  cbefcn  annually  by  the  bomagt  f» 
"ervt  as  feld-rerues  within  tbt  mamry  and  that  if  any  fo  cbcjen  /hould  refufe,  he  JbeuU  forfeit  lol. 
'which  Jbould  be  levied  by  diftrrfu  In  trcTpafs  for  taking  a  diftreTs,  the  defendant  juflified  ;  but  excep- 
tion was  taken,  becaufe  he  had  not  prefcribed  to  lery  the  penalty  by  diftrefs;  but  after  ferefal  argu- 
ments it  was  adjudged  to  *  be  well  enough  \  becaufe  the  prefcription  being  for  the  by-law,  and  the  by- 
bw  itfelf  ordaining  a  diftrcfs,  it  is  the  fame  thing  as  if  the  prefcription  hahd  appointed  the  diftrefs  ;  and 
judgment  for  the  defendant.    Ld,  Raym.  Rep.  91.  Trin.  8  W.  3.  C.  B.  Lambert  ▼.  Thorntoou 

•[3^7] 

ji  Mod.  6.  The  mayor  and  commonalty  of  London  may  make  a  by-law, 

669.  HiU.  ^^^  j^^-^  ^^^  penalty  to  be  forfeited  to  them/elves^  becaufe  there  is  no 
the  City^of  Way  to  infofcc  obedience  but  by  punifhment,  which  muft  nccef- 
London  v.  farily  be  cither  pecuniary  or  corporal,  as  imprifonment,  which  it 
^  G^iid*-^*  not  legal,  unlefs  there  be  a  cuftom  to  warrant  it  5  and  the  direft 
hall,  coram  end  the  law  feeks,  is  no  more  than  obedience,  and  they  might  fue 
Holt,  Ward,  for  the  penalty  in  the  court  of  the  mayor  and  aldermen  if  the 
"*d  hcrd^ac-  n^siyor  could  bc  fevered  and  held  before  the  aldermen,  which  he 
cordingly;  Cannot,  for  it  is  his  court,  and  the  ftile  of  it  is  coram  majore,  fo 
with  the  ar-  xiiTt  he  is  an  integral  part,  and  therefore  he  would  be  both  plain- 
fheTidgesl  tiff  and  judge ;  refolved  by  Holt  Ch.  J.  Ward  Ch.  B.  &c.  i  Salk. 
large.  397.  pi.  3.  at  Guildhall,  Mar.  2.  1701.  Wood  v.  the  Mayor  and 

Commonalty  of  London. 


(D)     Pleadings. 


Mo.  75.  pi.  I.  I N  2d,  deliverance,  a  cuftom  of  a  manor  was  fet  forth  for  mak- 
*°5'^Scar.  1  j^^^  ^f  byj^ws,  and  that  a  by-law  w^s  made  that  no  tenant^ 
Criett,  S.C.  £S*f.  of  the  manor  from  thenceforth  fbould  keep  his  cattle  within  the 
adjudged;  fever al fields  of  the  manor  by  by^herds^  nor  could  put  any  of  the  oxen 
Mothcr^rea-  ^dlUd  draught  oxen  there  before  St.  Peter's  Dayy  upon  forfeiture  of 
fon  is  given,  20  s.  But  judgment  was  given  againft  the  conufance,  becaufe  he 
vir.  becaufe  pfgadedy  that  it  was  prefented  coram  feElatoribuSy  and  does  notfhew 
i/w  That  ^^"'  ''^w^-f*  2dly,  The  penalty  appointed  by  the  by-law  was  20  s. 
the  by-hw  and  lie  fliews  that  it  was  abridged  to  6  s.  8  rf.  and  fo  the  penalty 
waimade,  demanded,  and  for  which  the  diftrefs  was  taken,  is  not  maintain- 
omwHw  fif-  cd  by  the  by-law ;  and  a  pain  certain  ought  not  to  be  ahered. 
tientit,m  Ke-  3dly,  He  ftiews  that  it  was  prefented  that  the  plaintiff  had  kept 
^ne  waiorit  j^j^  draught  oxen,  whereas  he  ought  to  have  alleged  the  fame  in 
iralrcnfu'  matter  in  fuB^  that  he  did  keep,  &c.  3  Le.  7.  pi.  21.  Mich.  7 
aKcrun:  te-     Eliz.  C.  B.  Scjirning  V.  Cryer.  *' 

Kt/tnum.  2.  AVhcre  there  is  a  ci/Jlom  in  a  manor  for  the  homage  to  make 

by^lanvs  ivhen  neceffiiy  requires^  whether  it  ought  to  ht  fet  forth  that 
there  was  neccflity  for  it  at  the  time  when  made  }  See  3  Lc.  38. 
pi.  63.  Mich.  15  Jac.  the  arguments  in  Ld.  Cromwell's  cafe. 

3- By 


« 
.  .3.  By  a  trUfiomfar  the  mafter  and  company  ofJIjocfHalers  of  the  ctiy 
^Exeter  to  make  by-laiv^j  they  made  a  laWf  that  no  perfotiy  not  being 
of  their  fraternity^  Jbouldtnake  ortffer  to  felly  &c.  fioes  iviihin  the  fiiy 
or  county  of  Exeter,  or  any  other  wares  pertaining  to  the  fuid  art^ 
under  palp  of  forfeiting  to  the  inafter,  &c.  for  every  fuch  of- 
fence, fuch  fum  as  fhould  be  aflefled  by  the  mafter  and  warden?, 
&c.  not  exceeding  40  s.  and  if  he  ihall  refufe.to  pay  the  fame, 
upon  proof  made  of  the  breach  of  this  order,  it  fhould  be  lawful 
for  the  mafter,  &c.  to  diftrain;  and  fo  fhews,  that  the  plaintiff, 
being  an  inhabitant  in  the  city  of  Exeter,  and  no  brother  of  the  ' 
fociety,  did  make  ihoes,  &c.  and  that  a  fine  of  33  s.  4  d.  was  im- 
pofed  on  him  for  the  faid  offence,  of  which  he  paid  part,  but  re- 
fufed  to  pay  the  reft,  and  thereupon  the  defendant  diftrained,  &c 
Upon  demurrer  to  this  plea  it  was  adjudged  ill,  bccaufe  the  de- 
fendant had  exceeded  the  cuftom  alleged  in  the  extent  of  the  by- 
law; for  the  cuflom  %uaSy  to  make  by-laws  for  the  better  government  [  3i3  J 
of  the  company  offhoemakers  of  the  city  of  Exeter  ;  but  the  by-law 
is,  that  none  ihall  make  or  fell  any  fhoes  within  the  city  or 
\  county  of  Exeter,  which  is  not  warranted  by  the  cuftom,  and 
in  this  likewife  they  have  exceeded  their  power  in  the  thing  pro- 
hibited, for  it  is  not  to  reftrain  a  man  from  ufing  the  art  of  a 
fhoemaker  in  the  city,  but  //  //  to  reflrain  them  generally  from  mak'- 
ingfhoesy  and  that  extends  to  making  fhoes  for  kimfelf  which  is  void. 
It  is  void  likewife  as  to  the  reftraining  perfons  from  doing  many 
things  which  are  to  be  done  by  other  artificers,  as  lafts,  which 
are  to  be  made  by  the  laft-maker,  and*  awls  by  the  fmith,  &c. 
The  penalty  likewife  impofed  by  this  by-law  is  not  warranted  by 
the  cuftom  or  by-law,  becaufe  that  ought  to  be  exprefled,  that 
the  court  might  be  judge  of  the  reafonablencfs  of  it,  but  here 
no  certain  penalty  is  Jet  down^  for  that  is  left  to  the  *dMcretion  of 
the  mafter  and  wardens,  &c.  And,  laftly,  the  defendants  have 
diftrained  before  their  time,  for  they  ought  not  to  do  it  before 
refufal  to  pay,  and  proof  thereof  made,  which  ought  to  be  by 
verdi£l,  and  not  before  the  mafter  and  wardens.  Adjudged  that 
the  plea  was  not  good.  Bridgm.  139.  Trin.  16  Jac.  Wood  v. 
Searle. 

4.  A  by-law  was  made,  that  every  one  eleSied  to  the  livery  of  the 
company  of  leatherfellers,  who  had  not  been  guardian  of  the  yeomanry 
before^  fhould  pay  to  the  ufe  of  the  ficiety  25  /.  And  in  debt  the  plain- 
tiflFs  fliew  the  eleftion  of'^the  defendant  to  be  one  of  the  livery, 
with  apt  averments  and  due  notice  given  to  him.  The  defendant 
pleaded  the  cuftom  of  the  city  of  London,  that  no  man,  not  being 
free  of  the  city,  can  be  eledled  to  the  livery  of  any  fociety,  and 
that  he  is  not  free.  The  plaintiffs  deny  the  cuftom,  ct  hoc  parati 
funt  verificare.  The  defendant  demurred,  and  fhewed,  that  the 
plaintiffs  ought  to  conclude  their  plea  to  the  country  ;  but  Curia  con- 
tra ;  becaufe  the  cuftom  ought  to  be  tried  by  the  certificate  of  the 
recorder;  and  judgment  tor   the  plaintiff.     2  Jo.   149.    Pafch. 

33  t^f* 


3i8  'JB^tuW^ 

3}  Car*  2*  B.  IL  Leatheifdlen  Complfiy  of  London  ▼•  Bea- 
con. 

5.  The  alleging  a  kf-law  to  he  made  hy  tbe0eward  rfthe  manor 
nmtb  the  confent  rftbe  homage  is  ill  i  for  the  by-laws  onght  to  be 
made  by  the  homage ;  per  tot*  Cur*  3  Lev*  48*  Trin*  33  Car.  2* 
C  B.  Wells  ▼.  Cotterell. 

*  6.  In  replevin  the  defendant  ju/Ufied  under  a  eufhm  to  make  hy^ 
tawSf  and  to  difirain  for  the  penalty*  ThcplaitUsff  rtpBed^  de  mm 
juriafya  propria  ahfque  taR  caufa^  &c.  Upon  a  demurrer  this  re- 
plication was  held  good  by  all  the  juftices,  pneter  Lerins,  mtbouta 
particular  traverfe  of  the  cufiom.  3  Ley.  48.  Trin.  33  Car.  2.  C*  B. 
Wells  ▼.  CotterelL 

For  more  of  By-Laws  in  general,  fee  ConttttOIt,  Cocp0tt« 
tf im>  COItCtKi  ^ra&f  9  and  other  proper  titles. 


Canoitfi 
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CationjE^^ 


(A)    Good.  '  And  the  Force  o£  theffl. 

i.  T  F  a  canon  be  agatnft  the  comnton  Jaw  it  is  voi<f.     Arg.  RoB  Codb.  lej, 

X,   R-  454»  cites  1 1  H*  4.  7  H.  8.    and  that  the  common  p*-  *a8. 
law  (hall  not  be  altered  by  the  canon  la^,  cited  5  Rep.  Cawdry's  ucf c.^b. 

cafe;  iheS.  P.by 

Coke  Ch.  J.  in  cafe  of  Ca&di^l  r.  Plomer. 

* 

^.  2$  li*  8.  cap.  ip.  /  t;  Ena£h^  th^t  /£^  clergf  Jball  not  pri^ 
jufiu  to  claim  f  or  put  in  ure,  any  c$nftttut^i  or  cbnons  g  nor  Jhall 
tnaSy  promulgCy  or  acidute  any  fitch  cahons  or  ordinances  in  their 
convocations^  (which  always  Jhalt  be  affhnhled  by  authority  of  the 
iing*s  writ  J  unle/s  the  clergy  may  have  the  kings  royal  affint  and 
iicenei  to  make^  prtmulge^  and  exeeute  fueh  canons  and  ordinances^ 
upon  pain  of  every  one  of  the  clergy  doing  contrary ^  and  being  thereof 
vonviBf  tofisffer  imprtjbnmenty  and  make  fine  at  the  kin^s  wilL 

3.  S.  2*  ^0  canons  fhall  be  made  or  put  in  execution  within  tins 
realm  by  authority  of  tht  convocation^  which  Jhall  be  repugnant  to  the 
kin^s  prerogative t  or  the  cuflomsj  laws^  orjlatutes  of  this  realm. 

4*  The  kingy  without  parliament)  may  make  orders  and  confii'  4  Inft*  j&j* 
iutions  to  bind  the  ctergy^  and  may  deprive  them  if  they  obey  not }  ^'^  74* 
but  they  cannot  make  any  conftitutions  without  the  king.    Cro* 
J«  37.  per  omnes  Jk  &c.  Trin.  a  Jaci  in  pL  13* 

51  Refolvedi  that  the  canons  of  the  .church  made  by  the  con«  The  eauw^ 
trocation  and  the  king,  without  parliament,  fhall  bind  in  all  matters  ^^<f »  ^'^ 
iccleJiq/Hcal  as  Well  as  an  aft  of  parliament  \  for  they  fay,  that  by  ^'j^lf 
the  common  law  every  bifhop  in  his  diocefe,  archbiihop  in  his  of  the  klag 
province,  and  convocation  houfe  in  the  nation,  may  make  canons  **^^^' 
to  bind  within  their  limits&    When  convocation  makes  canons  C^jLaI 
.  of  things  appertaining  to  them,  and  the  king  confirms  them,  they  cMOMafcr 
(hall  bind  all  the  teahn«    Mot  783*  pi.  1083*  Trin.  4  Jac.  in  cane*  JJJ"^^/^ 
with  the  afliftance  of  the  2  chief  juftices  and  chief  baron*    Bird  Jm^  that  u 

V.Smitlu  fvdlcon- 

ceroiog 
Ukh  If  ccdefiaftici)   per  Vaqghill  Ch.  T.     %  Teat*  44.  In  cife  of  Grove  ▼•  Dr.  Elliot.— Abd 
fayty  dMt  fo  It  LMwood  \  an^  if  ia  maktof  new  caiMBi  tbej  tmfnt  tbmfeiva  to  chunb  matttrSf  it 
UaUchAtitic^ttiNAofthefla.    Ibid. 

6*  Canons  made  bv  the  pope  and  allowed  here,  yet  unlefs  they 
were  allowed  by  parSament  were  not  good.  Arg.  RoU  R.  454* 
per  Dr.  Martin,  HilL  14  Jac.  in  the  exche<pierH:hamber. 

7.  Where  there  is  a  fpecial  cuftom  for  the  chufing  church^  jo.  4^9.  pi. 
wardens,  the  canont  (via.  that  the  patfoft  ihall  have  the  election  4-  '^"f'i^ 

yQh.W.  CC  ^C«.B.R. 


3«9i 


Catfdii0^. 


Xvcfia*!       of  one)  eaimot  alter  it,  efpecitUj  in  LondoOf  where  tlie  parfbt 
^>^v^    and  chuidi-wardens  are  a  corporation  to  purchafe  laoda  and  de« 

jnjiy '  mife  their  lands.    Cro.  J.  532.  pt  15.  Paich.  17  Jac  B.  R.  War* 

Mar.  SI.     ner'a  cafe* 

Anon,  both  $•  C*  ■        Hof  119*  Micb.  4  J<^  C.  B*  Aaoo.  S.  P.  accordioflyy  and  tloke  Ch.  T. 
laid,  tibac  tbi  caaoa  U  to  be  iAteoded  wbera  tba  paribn  bad  ncnmiutlen  ti%  cbwdiwardai  before  tbc 

nak'iBf  of  tbe  caooii. Cra.  J.  ^jo.  pL  9.  Trm.  %t  Jau  Jl.  R.  Jcnnyn^s  cafe,   it  wm 

•  beld  a  good  cofton  lor  tbe  pariflitooerf  to  chmft  V  par'ijb  eitrk^  and  chat  the  canoa  canet  take  it  anvaj* 
— Godb.  16^  pL  mS.  Faich*  %  Jac  C«  B.  Candia  v.  PkiMr»  &•  P.  accoidiaflj. 

8.  The  canons  are  the  ecclefiaftical  laws  of  the  land^  but  {hall 
not  Und  here  unlefs  recewcdj  as  appears  hj  ftat*  25  H.  8.  2i.  an4 
the  flat,  de  bigamisy  and  the  (lat.  of  Merton^  as  to  one  bom  b^ 
fore  marriagey  though  by  the  canon  he  was  legitimate^  yet  by 
our  law  he  is  not  (*pcr  cur.    Jo.  i6o«TrIn.  3  Car.  B.  R. 

9»  The  canons  made  1571  in  queen  Elizabeth's  time,  and  21 
Jac.  being  confirmed  by  Q^Eliz.  and  K.  Jac.  are  good  by  the^of. 
15  H*  8.  fo  long  as  they  do  not  impugn  the  common  law  or  pre- 
rogative of  the  king)  and  before  the  25  H*  8.  19.  the  ecclefiaf- 
ticks  niight  make  canons  without  the  king,  but  are  by  that  ftatutc 
reftrained  \  but  fince  that  ftatute  they  may  make  canons  with  the 
aflent  of  die  king,  fo  long  as  they  are  not  contrary  to  the  laws  of 
the  land,  or  derogatory  of  the  king's  prerogative*     2  Lev.  222. 
Trin.  30  Car.  2.  B.  R.  Cory  v.  Pepper* 
Id.  Rajrm*        lo.  Eccltfiaftical  perfons  are  fubjed  to  the  canons.    Thofe  of 
Rep-  449-     1640  have  been  qyiftiomd^  but  no  doubt  was  ever  made  as  to  thofe' 
Holt  ch.  J.  of  1603  5  per  cur.     i  Salk.  134.  PaCch.  11  W.  3,  B.  R.  the  Bi- 
iD  s.  c—    (hop  of  St.  David's  v.  Lucy. 

But  un- 
'  doub^edly  the  canons  of  1603  dd  aot  biad  the  lalerj^  by  the  ch.  juftice.    %  Banurd*  Rcp«  ia  B»  R* 

353.  Mich.  7  Gto.  1. 

II  Mod.  II.  All  the  cUrgj  are  Ictdtid  by  the  canons  coufirhied  only  by 

l?s*  P  ^*  ^^  ^^^"85  t^^  ^^*^y  ^^^  be  conhrmed  by  the  parli;uiient  to  oind 
Hottch.7^  tlic  laity;  per  cur.     Carth.  485.  Pafch.  i*f  W.  3.  B.  R.     Tjc 

.-^anont       BifilOD  Of  Sti  Davld's  V.  Lucv. 
Migt  me  fit  ' 

Uity  without  tbe  cooient  of  tbe  civil  IcgiiLtive  power.  2  Salfc.^ia.  Hill.  1  Arte.  B.  R.  Matthewf 
V.  Bnidet*— >Ibid.  672.  S.  C.  — Xot  without  an  a^  of  parliament  }  per  Ld.  Keeper,  Mich.  lyco. 
Wfna.*s  Rq»«  31*  Cox*i  cafe.  Refolved  rbat  the  cMun  law  obliges  not  the  fbbje^s  of  this  reaflb, 

vnleft  H  be  ificarporaced  into  tbe  common  law  b^  ai6t  of  parrumeot,  or  rccdvcd  time  out  of  mindy  Jbt. 
and  than  it  becomes  part  of  the  commoa  law*  Ld.  Raya.  .Rep.  7.  'Tilii.  6  W.  dc  M.  I«  cafe  of 
J>bilipi  V.  Burjr* 

aSalk.67a,  12*  In  tlic  primitive  church  the  laity  were  prefent  at  all  fy- 
?7|«  S.  P. ,  nods.  When  the  eippire  became  chriflian,  no  canon  was  made 
"^  *  without  the  emperor's  confent ;  the  emperor's  confent  included 
that  of  the  people,  he  having  in  hinifelf  the  whole  legiflative 
power,  which  oin-  kings  have  not ;  therefore  if  the  Idng  and  clergf 
make  a  eanon,  it  hinds  tbe  dergj  in  re  ecciefiafiicai  hta  it  does  tM 
bind  layiHen ;  they  are  not  reprefented  in  convocation  ;  their  con* 
fent  is  neither  aflced  nor  given,  a  Sallf*  4t2«  pK  2^  Hill,  i  Ann. 
B.  R.  Matthews  v*  Burdett. 


1 


13.  No  cscaGO^y  Jsnce  1603,  can  proprio  vigore  bind  laymen;  But  he 
per  Holt  Ch.  J.    6  Mod.  ipoi  Trin.  3  Ann.  B.  R.  in  cafe  of  ^J*^  ^^^ 
Britton  V.  Standifh;  canons'"'*' 

.  might.  Ibid. 

14.  DeclaratioA  in  prohibition^  which  fets  forth  the  ftatute  7  ms.  Rep. 
&  8  W.  3.  cap.  35.  and  further,  that  lay-people  are  not  punifh-  Mich.1736. 
able  by  canons ;   that  the  plaintiffs^  at  the  promotion  of  the  de-  ^ti^l'^^irt 
fendant,  were  articled  againft  in  court  chriftian,  for  that  the  T^Crokr** 
plaintiff^  were  clandeftinelr  married  without  publifliing  banns  or 
licence,  and  between  the  nours  of  i  and  8  in  the  morning,  con- 
trary to  the  canonsw    Then  alleges  that,  if  any,  this  is  a  temporal 
offence,  and  punifliable  by  the  faid  ftatute,  and  the  ufual  averment 

of  proceeding  in  the  fpiritual  court  contrary  to  the  prohibition  of 
this  court.    The  defendant  by  plea  denies  he  has, proceeded  in 
the  fpiritual  court,  prout  \  and  that  the  canons  are  in  force  to 
bind  lay-people,  &c.     Demurrer  to  the  plea,   and  joinder  in 
demurrer.    Now   this  term  Ld.  Hardwickc  Ch.  J.  pronounces 
the  refolution  of  the  court.     The  queftions  that  have  been  made 
in  this  cafe  were,  firft,  whether  by  the  canons  of  1603-,  lay- 
pcrfons  are  punifliable  ?     2dly,  If  lay-perfons  cannot  be  punim-    [  321  1 
cd  by  thofc  canons,  whether  the  ecclefiaftical  court  has  any  ju- 
rifdi^iott  in  this  cafe  by  virtue  of  any  ancient  canons  and  con- 
ftitutions  ?     3dly,  Suppofing  they  have  a  jurifdidion,  whether 
it  is  not  taken  away  by  the  operation  of  (lat.  7  &  8  W.  3.  ?     I 
Ihall  fubdivide  thefe  queflions  into  2  ;  firft.  Whether  the  canons 
of  1603,  relating  to  clandeftine  marriages,  do  affe^b  the  prefent 
cafe  ?     2dly,  Suppofing  lay-perfons  are  included  in  the  words  of 
thofe  canons,  whether  they  are  binding  againft  laymen  ?    The 
62d  canon  only  relates  to  the  punifliment  of  the  minifte^  who 
marries  perfons  without  a  faculty  or  licence*    The  loi,  102,  103 
canons  relate   to  the  manner   and   conditions  of   granting   \W. 
cences,  and  that  the  marriage  ftiall  be  in  the  parifh  church  or 
chapel  where  oiie  of  the  parties  dwell,  and  that  between  the  hours 
of  8  &  12  in  the  forenoon.    The  104th  contains  an  exception,  as 
to  parents  confent,  to  thofe  in  a  ftate  of  widowhood  \  and  that 
every  licence  that  has  not  the  preceding  requifites  (hall  be  void» 
and  the  parties  marrying  by  virtue  thereof  ihall  be  fubje£^  to  the 
puntftiments  appointed  for  clandeftine  marriages.     None  of  thefe 
canons,  except  the  laft,  affe&  the  perfons  contra£bing,  and  that  ia 
with  regard  to  thofe  who  marry  under  colour  of  an  irregular 
licence,  which  is  void ;  but  that  is^not  the  prefent  cafe ;  for  here 
is  no  licence  nor  publication  of  banns ;  fo  thefe  canons  do  not 
extend  to  lay-perfons  in  the  prefent  cafe.     But  2dly,  Suppofing 
they  had  a  jurifdiflion  in  the  prefent  cafe,  whether  the  authority 
by  which  thefe  canons  were  made  can  bind  the  laity  ?    Thefe 
canons  are  confirmed  by  the  king  under  the  great  feal.     With 
regard  to  this  queftion,  there  is  fome  variety  of  opinions  in  our 
law4x>oks ;  but  I  always  underftood  that  the  canons  of  1603  ^^^ 
not  bind  the  laity,  for  want  of  a  parliamentary  authority.     It  was 
admirted  by  Serj.  Wright,  that  thefe  canons  did  not  bind  the  laity 
proprio  vigore,  but  tl»t  they  were  declarative  of  ancient  canons 

C  c  9  which 


$2t  Canons^ 

whidi  Kad  immemorialty  been  received  and  incorporsted  into  Ac 
law^  and  we  are  all  of  opinion,  that  the  canons  of  1603  ^  '^^ 
proprio  vigore  bind  the  laity,  though  many  provifions  are  con* 
tained  in  thefe  canons,  which  will  bind  the  laity  as  declarative  of 
the  common  law.  The  ancient  councils  which  compote  diefe 
canons  in  the  firft  ages  of  the  churdi,  were  a  mixed  aflembly^ 
confiding  partly  of  lay  and  partly  of  ecclefiaftical  perfons ;  but  it 
k  uncertain  how  they  were  convened,  whether  by  ele^ion  or 
otherwife  $  and  Spelman,  though  a  learned  work,'  does  not  fettle 
it.  But  by  the  nindamental  principles  of  our  conftitution,  no 
new  law  can  be  made  but  by  the  united  authority  of  parliament^ 
Pari.  Rot.  H.  6.  12  Co.  74.  That  the  parliament  coniGfts  of  the 
3  eftates  of  the  realm,  4  Inft,  And  that  the  whole  commons 
are  reprefentcd  in  parliament.  By  reafon  of  this  it  is  faid  that 
every  perfon's  confent  is  to  every  aA  bf  parliament ;  but  in  die 
conitituting  and  making  of  canons  there  is  only  the  fandion  and 
authority  of  one  part  of  the  legiilature,  viz.  the  king.  .  The  ori* 
ginal  obligation  oi  afls  of  parliament  did  not  arife  frmn  the  adtial 
confent  of  every  perfon,  but  from  an  implied  confept ;  for  it  is 
an  a^ad  reprefentation  of  the  whole  people.  The  indiridoals 
could  not  with  convenience  aflembie,  therefore  by  neceffity  it  was 
qualified,  and  made  a  reprefentative  body.  It  is  a  new  notion 
Ihat  the  people  are  reprefented  in  convocation,  and  is  contrary  to 
the  Vrits  of  convocation,  which  is  convocari  facias  totum  derum 
veftrius  provincise,  which  imports  that  the  clergy  are  aflemUed 
together,  and  only  the  clergy  of  either  province  are  either  pre** 
Cent  in  perfon  or  by  reprefentation.  4  Inft.  322.  There  is  in« 
ileed  a  difference  between  the  old  canons  and  the  new  provincial 
canons.  The  canons  in  the  firll  ages  of  the  church  bound  all  the 
fubjefts  of  the  empire,  as  well,  lay  as  ecclefiaftical ;  but  the  bind* 
ing  force  over  laymen  arofe  becaufe  the  fupreitie  legiflative  power 

t  3^^  1  ^^*  vc^cd  in  the  emperor,  who  gave  the  force  and  authority  to 
Cuch  laws.  Judinian's  Inft.  i  lib.  f.  i6.  the  whole  power  of 
makin?  laws  devolved  upon  the  emperor.    The  reafoning  in  the 

tSvp«pi.ia.  <^^^  off  Matthews  againft  BimnETT,  2  Salk.  673.  is  of  great 
weight,  though  no  refolution  was  ever  given,  and  the  realbn  was^ 
one  of  the  parties  died4  It  was  infifted  at  the  bar,  that  the  am-i 
fent  of  the  people  was  included  in  the  authority  of  the  king  to 
confirm  canons ;  but  that  cannot  be  ;  for  where  there  is  an  au« 
'thority  to  make  laws  of  a  binding  force,  there  is  a  like  authority 
^o  impofe  taxes :  thefe  things  are  infeparable ;  but  it  was  never 
allowed  that  the  king,  by  virtue  of  his  fole  authority,  could  impofe 
taxes,  and  the  clergy  could  never  charge  any  perfons  with  any 
burthens  or  impofitiontf  but  themfelves.  The  clergy  in  cobvo^ 
cation  <iannot  create  a  new  fee,  and  yet  to  fuppofe  they  can  make 
-a  law  binding  upon  the  laity,  is  abfurd«  The  beft  rule  to  ju^c 
of  the  validity  of  their  canons,  is  from  the  conftant  ufage  finoe 
the  reformation*  At  that  time,  upon  the  change  of  the  national 
reKgion,  great  alteraticna  were  made  as  to  the  form  of  prayei^ 
and  the  rites  and  ceitemonies  to  be  d)ferved  in  the  momted 
rcOptm*  AS  Aefe  idterations  were  cftabli&cd  by  a^  of 
I  a  farUameot* 


fnriminent.'   The  dergydidnot  think  tlielr. own. con(UtutionS| 
though  in  a  matter  of  ccclefiaftical  uaturei  were  binding  upon 
the  laity  without  the  .aid  and  ajQTiftance  of  the  whole  legiflature  of 
the  realm.     It  was  infilled  at  the  bar,  that  the  reafon  of  their 
VL&%  of  parliament  was  to  inforce  thefe  alterations  by  civil  fanc- 
tions  and  temporal  penalties  :  that  indeed  was  one,  but  not  the 
only  reafon;  forcTen.all  the  regulations  at  the  time  of  the  reform- 
ation, even  the  tnofk,  minute,  were  edablifhcd  by  a£l  of  parlia- 
ment.    It  was  aflerted  at  the  bar,  that  the  power  oJF  the  convo«« 
cation  of  .making  law  is  co-extenfive  to  their  jurifdi£lion.    This 
is  carrying  it  much  too.  far;  for  fhould  this  argument  prevail^ 
then,  in  all  matters  in  which  the  ecclefi^i^ical  couft  has  jurif- 
<ii£Uon,  new  laws  and  meafures  of  juftice  might  be  inftituted  t 
as  the   eccleiiaftical  court  has  jurifdiiEition   of  marriages,   they 
might,  by  laws  of  their  own  making,  alter  the  degrees  of  con- 
fanguinity,  and  make  thofe  marriages  unlawful  which  are  now 
lawful :  by  this  means  the  common  law  relating  to  heirihip  might 
be  changed*    The  iame  holds  good  with  refpeft  to  tithes,  and 
to  every  part  of  their  jurifdi£tion  ;  fo  that  if  this  objedion  wa9 
to  be  allowed  in  its  full  latitude,  it  would  produce  v^ry  pernicious 
confequences,   and  induce  innovations  upon  the  lawl     If  thisi 
power  had  been  veiled  in  them,  they  need  not  have  tefprted  to 
|>arliament  to  have  the  baftard  eigne  legitimate  according  to  the 
canon  law,  when  efpoufals  were  had  afterwards,  but  by  their 
own  authority  they  might  have  done  It }  and  that  memorable 
faying  of  the  lords,  nolumus  leges  Angliae  mutari,  would  have 
been  unnecefiary,  2  Roll  Abr.  586.  pi.  35.     The  cafe  in  Roll 
Abr.  909.  pi.  5.  letter  (I)  feems  a  flrong  cafe  for  the  validity  of 
thefe  canons  ;  but  yet,  when  conCdered,  is  of  no  authority.     It 
is  die  canon  relating  to  what  fum  (hall  be  deemed  bona  nota- 
bilia,  which  fixes  it  to  5  1.  and  the  cafe  fays,  it  feems  that  this 
canon  has  changed  the  law,  if  that  was  otherwife  before ;  info- 
much  that  the  grant  of  adminiftration  belongs  to  the  ecclefiaftical 
law^  and  our  law  but  takes  notice  of  their  law  in  that,  and  for 
that  they  may  alter  it  at  their  pleafure ;  Nesdham's  case.    The 
fame  cafe  is  reported  in  8  Rep.  but  not  a  word  of  this  there  men- 
tioned.   Perkins,  pL  489.    But  this  cafe,  as  reported  by  Roil,  is 
contrary  to  law,  and  no  foundation  for  fnch  an  opinion.    There 
is  indeed  a  pofitive  declaration  of  law  with  regard  to  this  matter  i 
but  we  find  that  it  has  been  the  parliamentary  notion,  that  no 
power  of  making  laws,  binding  upon  the  fubje£l,  is  veiled  in  any 
but  themfelves.     In  die  ilatute  25  H.  8.  cap.  19.  it  is  recited,  Far.x.fta, 
That  whereas  divers  conilitutions  and  canons,  which  heretofbxe 
have  been  enabled,  be  thought  not  only  to  b^  much  prejudicial 
to  the  king's  prerogative,  and  repugnant  to  the  laws  and  ilatutes    [  323  1 
of  this  realm,  but  alfo  much  onerous  to  his  highnefs  and  hi&  fub- 
je£lB ;  therefore  the  faid  conftitudons  are  committed  to  the  ex- 
amination of  32  commiifioners,  to  aboliih  or  retain  fuch  as  they 
fliall  think  worthy.    This  ilatute,  with  regard  to  the  power  of 
appoindng  commiihoners,  was  continued  35  H.  8.  cap.  i(5.    It  is 
^  1^  obfepr<4  by  H^  9i&,  that  both  xht  Ung  and  clergy  thought 
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it  neceflary  to  have  tbe  concurrence  of  parliament  in  die  il»o« 

gating  or  retaining  thofe  ancient  canons,     adly.  That  whatever 

alterations  happened  in  the  canon  law  by  the  a^  of  thofe  com-p 

mi/Goners  have  their  binding  force  by  vittue  of  this  a£l  of  parr 

liament;  and  therefore*  whateVer  of  me  canon  law  remains^  that 

is  not  contrary  to  the  ftatutes  and  ufages  of  this  reaUn^  are  con* 

firmed  by  a£k  of  parliament.     As  to  judicial  opinions^,  the  cafe  of 

20  H.  6.  13.  is  a  ftrong  authority  with  our  opinion.    Brool^e,  tit. 

Ordinary  i.  which  is  a  true  ftate  of  it*    Newton  J.  fays  the  or* 

dinary  has  power  to  make  holvdays  and  faftin^-days,  and  to  make 

conftitut^oAs  provincial  to  bind  the  clexgVi  but  not  to  bind  the 

temporalty;   nor  can  they  allow  or  difallow  the  king's  letters 

patents  in  dieir  convocation.     £•  7,  44.  b.  Catcfby  there  argues, 

that  the  zSts  of  convocation  are  as  binding  upon  the  clergy  as  aQs 

of  parliament  to  the  laity.    Every  abbot,  prior,  and  other  ccclefi- 

aftical  perfon,  is  either"  a  privy  or  party  in  convocation.    The 

CASE  OF  THE  rRiOR  OF  Leeds,  Dcforc,  is  not  miftaken  by  Brooke. 

'The  old  edition  is  le  temporal.    Newton  J.  gives  his  opinion  at 

large,  and  fays  that  the  power  of  the  convocation  does  not  bind 

the  temporal  rights  of  tne  clergy  themfelves.    It  appears  from 

Mb.  755.  2  Cro.  37.  that  the  king  may  make  ordii\ance$  without 

parliament  to  bind  the  clergy,  and  if  they  obey  not,  may  by  his 

commiilioners  deprive  them.     This  is  the  ancient  prerogative  cf 

the  crown,  as  appears  by  thofe  books ;  therefore  the  convocation, 

which  is  by  the  aflent  and  confirmation  bf  the  king,  may  make 

canons  to  bind  the  clergy,  and  fo  is  the  cafe  of  the  Bishop  of 

St.  David's  v.  Lucy,  i  Salk.  134.  Carth.  485.  where  it  is  faid 

by  Holt,  that  all  the  clergy  are  bound  by  the  canons  confirmed 

only  by  the  king ;  but  they  muft  be  connrmed  by  the  parliament 

to  Dind  the  laity ;  and  the  notes  of  Raymond  and  Eyre  Qi.  J. 

agree  with  the  report  In  Carth.    In  the  cafe  of  Britom  v.  Stan- 

•6  Mod—  i^isH,  *  Mo.  Ca.  190.    Holt,  agreeable  to  his  former  opinion, 

SeeProhibU  held  that  no  canon,  unlefs  anciently  received,  chough  in  full  con-. 

tion  (C)  fU   vocation,  can  proprio  vigore  bind  laymen ;  and  of  the  like  op^nioii 

was  the  court  of  C.  fi.  in  the  case  op  Davis,  Mich.  Term, 

5  Gedl  I.  which  was  iq>on  teaching  fchool  without  licence  in 

prohibition.    In  oppofition  to  this  opmipn  ha»  been  cited  the  cafe 

t  AtPrem-  of  f  BiRD  ▼.  Smith,  Mo.  783.  where  it  is  faid  that  the  canons 

iTe!  ^^  ^^  church  made  by  the  convocation  and  the  king,  without 

parliament,  fhall  bind  in  all  matters  ccclefiaftical  as  well  as  an 

aft  of  parliament.    The  cafe  in  Jtfelf  is  of  a  very  ejitraordinary 

nature,  and  fuch  as  no  relief  would  be  given  to  in  chancery  at 

this  time ;  befides,  it  is  faid  in  the  cafe,  that  every  bifliop  in  his 

'diocefe,  archbifhop  in  his  province,  may  n^ake  canons  to  biild 

within  their  limits.    Now  there  is  no  colour  for  this.     But  fu|* 

'ritcr  it  is  not  exprefsly  faid  that  the  canons  will  bind  laymcu;  upon 

the  whole,  it  is  not  Jof  very  great  authority.    The  next  opinion 

t  In  the  cafe,  is  %  Vaugh.  327.  where  it  is  faid,  a  lawful  canon  is  the  Uw  pf  d^ 

gJS"^'      '^^"g^o"^  ^5  ^^^^  ^'  5in  a£l  of  parliaqient.    This  is  only  a  loo^ 

^  At'  tit.     ^7^"g>  ^"^  "o*  ®f  ^y  g^^at  weight.    The  next  cafe  is  §  Geove 

Prohibition   AND  Sluot,  2  Vcpt.  4X.  wlicre  Vaughan  fay8>  thjit  the  cano^ 

(C)P1.  5-    -•  *  •       • ^  ''       ■•       •-     '^  "of 


cf  1603  are  of  force,  tfaotigh  never  confirmed  by  a£l  of  parlia- 
ment ;  that  the  convocation,  with  the  licence  and  afTent  of  the 
king,  under  the  great  feal,  may  make  canons  for  the  regulation  of 
the  church,  and  that  as  well  concerning  laicks  as  ecclefiaftical 
perfons ;  and  fo  is  Linwood.    This  was  upon  a  motion  without 
much  confideratioui  and  Tyrrell  J.  was  of  a'contrary  opinion,  the 
other  two  judges  were  filent  about  it,  and  this  was  of  a  point  not    [  324  ] 
in  judgment   before    them,    axid   only  the    fingle  opinion   of 
Vaughan.   The  next  queftion  is,  Suppofing  lay  perfons  cannot  be 
puniihed  by  the  canons  of  1603,  then,  whether  the  ecclefiaftical 
court  has  any  jurifdiction,  widi  regard  to  the  prefent  queftion^ 
by  the  ancient  canons  ?  And  we  are  all  of  opinbn,  that  with  re-> 
gard  to  the  marrying  without  licence,  or  publiQiing  the  banns^ 
they  have  fuch  jurifili£bion  y  that  by  the  ftatute  25  H.  8.  cap.  ar. 
concerning  impofitions  that  ufed  to  be  paid  to  the  fee  of  Rome, 
in  the  preamble,  that  the  king  is  bound  by  no  laws  but  fuch  aa 
the  people  have  taken  at  their  free  liberty,  by  their  own  confent, 
to  be  ufed  among  them,  and  have  bound  themfelves,  by  long  ufc 
and  cuftom,  to  the  obfervance  of  the  fame ;  and  in  f,  8.  diat  all 
children,  procreated  after  folemnization  of  any  marriage  to  be 
had  by  virtue  of  fuch  licences,   ihall   be  reputed  legitimate^ 
That  in  the  ftatute  35  H.  8.  cap.  16.  authority  is  given  to  the 
king,  during  life,  to  name  32  perfons  to  examine  all  caufcs,  and 
to  eftabliih  all  fuch  laws  ecclefiaftical  as  (hall  be  thought  conve** 
hient}  from  hence  it  follows,  that  many  canons  that  had  been 
immemorially  ufed,  and  not  aboliflied  by  thofe  commiffioners, 
are  part  of  the  common  law,  and  as  fuch  have  their  binding  force. 
Ch.  J.  Hale  in  a  tnanufcript  fays,  and  very  truly,  that  it  was  the 
civil  power  that  gave  the  ecclefiaftical  junfdidiion  its  life  and  vi-* 
goiir.  And  it  appears  from  Linwood,  that  clandeftine  marriages 
were  puniflied  by  canons  which  had  been  received,  and  that  the  pUn 
nifhment  of  a  clergyman  for  marrying  perfons  without  licence,  or 
publifhing  banns,  was  fufpenfioxiper  (riennium.    In  the  case  of 
•  Mattingley  V,  Martin,  Sir  wiU^  Jones,  259.  it  was  exprefsly  •  AtProhU 
determined  in  the  ad  point  of  that  cafe,  that  if  any  marry  without  ^^"  (^) 
pubKihing  bant^s  or  licence,  which  aifpenfes  with  it,  they  are  ^   ^* 
citable  for  it  in  the  ecclefiaftical  court,  and  no  prohibition,  lies.  • 

This  is  an  authority  in  point  with  our  opinion  upon  this  queftion. 
The  3d  queftion,  Wheuier  this  jurifdi£lion  is  taken  away  by  ftat. 
7  &  8  W*  3.  and  is  only  now  of  temporal  cognizance  r     As  to 
this,  we  are  all  of  opinion  that  this  ftatute  has  not  taken  away  any 
ecclefiaftical  jurifdi£iion  that  wa3  fubfifting  before}   but  that, 
/lotwithftanding,  the  fpiritual  court  may  proceed  to  infii£l  cen- 
furcs  for  cbndeftine  marriages.    In  the  cafe  of  f  Corey  v,  P^p-  t  AtProhi^ 
pfii^,  a  Vent.  aaa.  a  oonfultation  was  granted,  that  was  for  teach-  pl^^.    ^ 
ing  fchool  without  a  licence ;  and  fuggefted  the  ftatute  of  uni- 
formity, 13  Car..  2.  which  gives  a  penalty  of  5  1.  in  fuch  cafe. 
%  Carth.  464.  is  contrary  to  Corey  and  Pepper ;  and  in  Matthews  t  ChedWick 
and  Burdet  no  refolutioir;  but  in  the  cafe  of  teaching  fchoo)   sersfhooU 
without  a  licence,  the  5  K  is  inflicted  as  a  puniQiment  for  the  mafter  (A) 
lamf  offence  i  but  in  the  prefent  cafe  the  10  L  is  not  inflided  as  P^  4* 
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a  puniflunent  for  the  ofibice  of  clan4e(ltne  marriages^  bat  col* 
laterally  for  the  better  fecuring  the  revenue  of  the  crown,  and 
therefore  it  does  not  contradio^  the  maxim  nemo  debet  bis  puniri 
pro  uno  delidp ;  for  the  profccutipn  upon  the  ftatute  is  as  the 
ftatute  de  articulis  cleri  mentions  it,  diverfb  intuitu  ventilatur  $ 
in  which  cafe  the  eccleHaftical  jurifdifiion  is  not  taken  away ; 
and  eren  in  a£^s  of  parliament  a  double  punifhment  is  inflicted 
diverfo  intuitu,  as  in  the  ftatute  of  i8  Eliz.  concerning  the  re^ 
puted  fathers  of  baftards,  the  offender  may  be  punifhed  for  the 
crime,  and  alfo  may  be  proceeded  agatnft  to  indemnify  the  pa« 
rifli.  The  argument  generally  ufed  when  the  temporal  powet 
has  annexed  a  punifhment  to  luch  an  offence,  that  die  fpiritual 
jurifdi£tion  is  taken  away,  is,  that  their  proceedings  are  pro  fa« 
lute  animac}  but  thofe  are  meer  words  ^  for  the  proceeding  is 
really  to  pimifh  the  offender  for  the  crime,  and  to  have  eStCt  as 
fuch.  Befides,  it  may  be  argued,  that  marrying  without  pub* 
lifliing  banns  is  confirmed  by  z£k  of  parliament ;  for  the  ftatute 
of  uniformity  confirms  the  rubrick,  and  this  is  therein  contained. 
Suppofing  this  pecuniary  penalty  in  the  ftat.  7  &  8  W.  3.  would 
r^2c  1  ^^^^  taken  away  the  ecclefiaftical  juriidiftion  in  this  refpe£i,  yet 
it  is  confiderable  whether  this  ad  of  parliament  fhall  repeal  a 
power  given  them  by  a  former  aft  of  padiament  \  for  in  this 
aft  of  8  W.  3.  there  are  no  negative  words,  fo  both  the  aft:8 
may  ftand  together.  There  is  no  notice  taken  of  this  ftatute  of 
i  W.  3.  of  the  aft  of  uniformity.  Upon  the  whole,  wc  arc  o£ 
opinion  that  the  ecclefiaftical  court  lias  a  jurifdiftion  to  proce^ 
to  impofe  ecclefiaftical  cenfures  upon  any  perfons  marrying  with- 
out publifhing  banns  or  licence;  theretore  the  prohibition  muft 
ftand  as  to  the  plaintifPs  not  being  married  between  die  hours 
of  8  &  12,  that  being  fingly  enjoined  by  the  canons  of  1603; 
and  that  a  confultation  is  awarded  as  to  the  refidue.  tt  is  ne- 
ceffary  to  grant  a  prohibition  as  to  that ;  for  the  ecclefiaftical 
judge  may  make  it  a  clandcftine  riarriagc  fingly  uppn  that  point, 
viz.  not  marrying  between  the  hayr^  of  8  &  la. 

For  more  of  Cations   in   general,    fee  ^(trOffBtffie  (T,  cj 
•  ^rolllbftfon,  and  other  proper  tides. 


Certafntp  in  f^itahixiQH, 


(A)    Requiiite  in  what  Cafes* 

r.  T5LEADINGS  of  iwry  JfaMe,  grant,  fardm^  tNjhmt  kc. 
X^  «Vr  VfUcb  is  eMception,  fonprizfy  cmditkn^  er  thing  ammmt^ 
ing  to  it,  thefe  ihaU  be  pleaded  exprefsly.    Br*  Pleadiidg,  pk  124. 
citea  8  IL  4.  7. 

a.  Plea 
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%  Plea  in  ahatement  of  the  writ  Jkali  be  certain  to  every  cmtmon 
intent;  per  Juin  &  Gafpoign.  And  it  is  faid  <elfewhere  that  plea 
in  bar  fuffices,  if  it  be^good,  to  one  common  intent ;  but  declaration 
fhall  be  good  to  every  intent.  Br.  Prefentation,  pi.  32.  cites  14 
H.  6.  24. 

3.  In  entry  in  nature  ef  ajjife^  the  tenant  faid  that  J.  N.  nvas 
fiifed  and  infeoffied  him,  and  after  diffetfed  him^  and  tnfeoffed  the 
plaintiff;  upoii  which  the  tenant  entered.  The  demandant  ftnd, 
that  fine  njoas  levied  between  him  and  this  fame  J,  N.  of  the  fame 
landy  by  which  J.  N.  acknowledged  to  him,  &c.  before  which  fine 
the  tenant  had  nothing  of  the  feyfment  cf  J.  N.  and  did  not  tra* 
verfe  the  Affeifin  nor  the  feoffptent ;  and  held  only  argument  to  prore 
that  the  tenant  difleifcd  the  demandant ;  whereupon  htfaid  that 
$hefine  was  levied  ps  above^  by  which  he  wasfeifed  till  by  the  tenant 
dtffeifed%  abfque  hoc  thai  the  tenant  any  thing  had  of  the  feoffment  cf 
j»  N»  before  the  fine.  Yelverton  faid  J.  N.  infeofied  him  before 
Uie  fine,  prift;^  and  fo  to  iflue.  Bj.  Traverfe  per,  &c.  pi.  8(£. 
pites  21  H.  6.  I?. 

4.  In  aflife  of  rent  the  plaintiff  made  title  to  the  rent  by  agree* 
fnent  made  to  P.  by  which  the  f  arty  granted  the  rent  out  of  the  manor 
ofB.  to  be  paid  at  S.  dated  the  day^  year^  and  place  ahovementumed^ 
where  three  places  were  named ;  and  by  the  beft  opinion  the  pleacL- 

ing  \%  not  good,  for  the  uncertainty.    Quod  nota.    Br*  Plead-    CS^^  J 
^ngs,  pi.  156.  cites  32  H.  6.  15. 

5.  Ii^  annuity  of  los.  the  plaintiff  counted  by  prefcription.  The 
pendant  faid  that  he  held  the  advowfon  of  B.  of  him  by  the  lox. 
iivhich  is  the  fame  rent  now  in  demand  i  judgment  of  the  writ,  and 
he  was  put  to  anfwer  over ;  for  it  is  only  argument.  Br.  Tra« 
yerfe  per,  &c.  pi,  23.  cites  33  H.  6.  27. 

6.  In  pracipf  quod  reddat  the  tenant  pleaded  a  releafe  of  the  it^ 

E%ndant  by  name,  of  all  the  land  which  he  had  of  the  gift  of  one  B.. 
e  ought  to  aver  of  what  land  R.  was  feifed,  and  releafedf  &c« 
Br.  Pleadings,  pi.  92.  cites  2  E.  4.  29. 

7.  But  ^here  a  man  releafes  all  his  right  in  3  acres  in  B.  called 
G»  which  heretofore  were  H\  there  he  need  not  plead  fuch  aver* 
fnent  i  for  he  has  given  the  land  a  name,  and  therefore  there  the 
ireleafe  is  good,  though  the  land  was  never  H.'s ;  and  fo  a  diverfitf 
between  genera/ty  and  fpecialty.     Ibid. 

8.  If  m  afffe  of  an  office  a  man  pleads  admittance  to  the  effutf  he 
lieednot  fay  that  the  office  //  void  by  re/ignation,  &c.  but  Uisft^ 
ficient  to  fay  thci  the  office  voided,  and  A.  B.  was  admitted  by  the 
jufHces  of  bank.    Br.  Pleadings,  pi.  122.  cites  8  £•  4.  22* 

9.  If  a  man  be  bound  upon  condition  to  hff*^  J*  -W".  to  enjoy  all  •/•  P^w^- 
fhe  lands  which  one  J*  had,  he  need'  not  jbew  how  much  the  lands  clSas!  cf  * 
were*,    iot  he  cannot  have  notice  thereof.    But  where  I  am 

bound  upon  condition  to  infeoff  A.  of  all  my  lands  which  were. 
y.  N*s.  there  I  muft  fliew  how  much  the  lands  were.  Per  Yel- 
verton^ if  you  be  bound  to  deliver  to  W.  N.  all  the  money  m 
your  purfe,  you  fhall  fhew  how  much ;  for  you  had  the  beft  no* 
tice.    Bn  Conditioqsi  pi.  73.  cites  9  E.  4. 15. 

10.  In 


226  ^  Ceriaintp  in  pTeaufngv. 

TCK  In  trefpafs  he  who  pleads  dip^tim  cfan  albet  pfaunttff, 

after  the  laft  continuance,  (hall  Jbenv  before  wbom^  &c.     Quod 

nota  bene  $   for  it  (hall  be  written  to  him  to  try  it ;  and  in  debt 

brought  againft  executors,  who  plead  refufal,  he  was  compelled 

to  J!>ew  before  whom,  who  faid  before  his  own  commiflary,   for 

it  was  the  archbifhop  of  Canterbury,  and  then  well.    Bx!.  rlead- 

ings,  pi.  37.  cites  9  £.  4.  24  &  33. 

Br. Lieu, pi,       n.  Debt  upon  an  obligation^  upon  condition  that  if  the  iefen* 

S*  c  ^       !&«/  does  releafe.  Jet  over  and  avoid  the  wages  of  a  ^  Jpeere  ofCaUice 

•  In  Br.  U   (f  l^d. per  diem,  at  the pkafure  of  the  lieutenant  vf  CalU«:e,  by  fucb 

St  as  here      a  day,  that  then,  &c.  and  faid  that  at  Z>.  in  the  county  of  Kent,  at 

bSrirthe     '*'  pUafure  of  the  lord  HaJHngs,  lieutenant,  &c.  he  fet  over,  &c. 

edit.  1586.    before  the  day,  &c.  Jenny  hid  ht  ^all  Jbew  where  Callice  wasi 

itU(rqttiic}   ^nd  per  Littleton  J.  if  a  man  be  bound  to  make  feoffment  of  the 

^yc^"      nuinorofD.  mA  pleads  that  he  made  the  feoff tnent,  h^  Jhall/bew 

bookioftbe  where  the  manor  if,   for  it  cannot  be  made  but  upon  the  land. 

fcvcMicdJ.    5r.  Pleadings,  pi.  31.  cites  15  £.  4*.  14. 

(fpecrc]  i  but  it  belBg  added  in  the  year-books  (and  for  z  valets)  it  fecms  It  ihonld  be  (fqnjrc.) 

Br.  Lieu,  12.  Corttra  if  he  be  bound  to  releafe,  there  he  need  not  (hew 

pi.^*.  citea  ^jjgyc  the  manor  or  land  is,  but  he  Jball  Jbew  at  what  place  he 

releafed  by  reafon  of  the  vifne.      Br.  Pleadings,  pi.  31.  cites 

15  E.  4.  14. 
Br.  Lieu»  13.     ^ful  if  I  am  bound  to  make  a  Uafe  <f  the  manor,  or  grant 

^.  3».  citw  f]^  ^g  of  parkerjhip,  it  is  fufiicient  for  me  to  fav,  that  I  leafed 

or  granted  at  fucb  a  place,  but  it  is  not  material  where  the  mauor 

or  oiEce  is ;   per  Brian.  Ibid. 

•  14.  Trejfafs  of  10  acres  of  wheat  \  per  Pigot,  it  (hould  be  10 
acres  y£w/i  with  wheat  \  per  Catefby,  it  is  called  10  acres  of 
wheat  vulgarly,  and  fo  well ;  to  which  it  was  not  anfwered  \ 
quaere.     Br.  Pleadings,  pi.  107.  xites  17  E.  4.  i. 

15.  Jff  debt  upon  buying  of  a  borfe,  that  he  did  not  buy  is  no  pica; 

for  it  is  only  nihil  debet  argumentatively.    Br.  Traverfe  per,  &c. 

pi.  275.  cites  12  E.  4*  29. 

r  ^27  ]        i6*  Note,  it  is  faid,  that  a  return  and  a  declaration  ^u//  be 

S.  P.  Br.      certain  to  every  intent,  and  therefore  becaufe  he  returned  rejcous 

^^[*.  ^'    made  at  B.  by  M.  by  command  of  N*  and  did  mt  fiew  the  place  (£ 

cites  3  £.      command,  the  return  is  ill,  and  the  iheriff  was  amerced ;    fc^  it 

4»  ^i*         is  faid  elfewhere,  that  a  bar  is  good  if  it  be  good  to  a  conunon 

intent  \  note  the  diverfity.    Br.  Count,  pi.  58.  cites  3  H.  7.  1 1* 

'    1 7*  In  trefpafs  of  goods  the  defendant  pleaded,  that  the  place  was 

his  freehold,    and  thai  he  took  the  goods  there  damage  feajant  \    the 

demidant  was  forced  to  fet  down,  the  land  in  certain,  bepaufe  he 

made  title  to  the  goods)  fo  if  he  makes  title  to  the  lan4  by  ffcff% 

ment ;   but  otberwife  if  he  pleads  merely  his  frfehold*     Heawfi 

Max.  64.  cites  5  H.  7.  28. 

•  18.  Note,  where  a  man  pleads,  that  the  inte/late  lad  goods 
moveable  in  fevered  diocefes,  he  ought  to  Jhew  in  what  place,  and 
what  goods  they  are,  fo  that  the  court  may  adjudge  whether  they 
are  goods  moveable  of  not,  and  ihall  not  ftay  till  thu  xr^a\1^ 
tcr  be  traverfed,  and  then  to  fliew  it  in  the  rejomder}  per  Red^ 

13  F«CttX| 
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l^ineux,  a|id  Brian,  but  Keble,  ferjeant,  contnu    Br.  Pleadings^ 
pL  165.  cites  xo  H.  7.  19* 

19.  In  trefpafsi  the  iitfendixttju/lifiid  tie  detaining  <if  the  goods  in 
pledge  by  accord  of  the  plaintiffs  nvbo  was  indebted  to  him  in  10  L  and 
good,  yifi^tiontjkevringthecatifeoftbe  debt.  Br.  Pleadings,  pi.  44. 
cites  21  H.  7*  13. 

20.  Error  was  aiBgned,  becaufe  it  was  pleaded  that  the  defendant^ 
fst  the  vill  of  Weflmnfiery  in  the  county  of  Middlefexy  releafedj  &c« 
and  after  joiwed  at  another  time  another  thing  to  be  in  the  vill  of^ 
WeJlndnfUrj  and  did  not  fay  cforefaidy  nor  in  what  county^  and  the 
junices  held,  that  it  (hall  lie  intended  in  the  fame  vill  and  county, 
wcaufe  it  was  mentioned  in  the  record  before.  Br.  Pleadings^ 
pL  49*  cites  21  H.  7.  30* 

21.  A.  lets  a  boufe  to  B.  mntb  feveral  utenfls  to  B.  for  years,  Kdw.isj, 
rendering  rent;  the  rent  is  arrear;  A  brings  debt  for  this  rent,  ]|^|ch.^*H• 
And  counts  upon  this  kafe,  and  does  natjbew  in  this  count,  the  s.  Falter  ▼•* 
certain^  of  what  the  utenfjs  were\  yet  it  is  good.    So  adjudged  NoknyS.C* 
and  affirmed  in  error,    ^fhe  rent  in  this  cafe  iflues  only  out  of 

Jihe  houfe.    Jenk.  196.  pK  3*   - 

22.  Genml  pleading,  though  in  matters  of  fa£^,  is  difallowed; 
«s  a  covenant  to  make  an  eftate  by  the  advice  of  J.  S,  he  muft  fifew 
what  advice  he  gave.  Hob.  295.  by  Hobart  Ch.  J.  cites  26  H. 
•8.  J.  and  16  E.  4.  9. 

23.  A  pba  in  bar  is  either  to  force  the  plaintiff  to  make  a  re- 
plication, or  to  compel  him  to  come  to  an  iflue,  and  therefore 
jieed  not  fliew  every  thing  certainly,  for,  peradventure,  an  ifliie 
may  not  be  joined  thereupon,  but  upon  toe  replication*  Arg. 
Fl.  C.  28.  a.  b.  Pafch.  4  £.  6. 

24.  There  be  3  kind  of  certainties  ^  ift.  To  a  common  intent^ 
.and  that  is  fu£&dent  in  bar,  which  is  to  defend  the  party  and 
excufe  him.  adly,  A  certain  intent  in  general^  as  in  counts,  re- 
plications,  and  other  pleadings  of  the  plaintiff,  that  is,  tocon«* 
yince  the  defendant,  and  fo  indidments,  ^c.  3dly,  A  certain 
intent  in  every  particular,  as  in  eftoppels.     Co.  Litt.  303.  a. 

25.  Debt  upon  foxrJ' conditioned,  that  the  obligee^  on  the  i8lh 
day  of  Auguil,  4  Jac.  Aouldgofrom  Aldgate  in  London^  to  the  pa^ 
rub  church  ef  Stow^martet  in  Suffolkf  within  24  hours.  The  plaintiff 

fbewedy   that  be  went  from  Aldgate  to  the  faid  place,  [within 

'the  time,]  but  becaufe  he  did  not  Jbiw  in  his  declaration,  in 
what  w^  Aldgate  was,  it  was  held'  not  good.  Godb.  i6o« 
pU  223.  Mich.  7  Jac^  B.  R.  Crofle  v.  Cafon. 

26*  A  C9nditi$n  that  the  ^ligee  fhould  enjoy  an  oj^ce  according  to  a 
grant  rf  letters  patents,  he  mufl;  not  plead  the  letters  patents  in 
hxc  verba,  hnt  mud  fi>ew  the  ef^B  of  them,  and  the  enjoying  ac^ 

^cordingly.    Hob.  295.  per  Hobart  Ch.  J.  Arg.  Mich.  15  Jac. 

27.  An  affumpRt  to  pay  a  fum  pro  £v^Jis  mercimoniis  venditis  is    r  ^^S  1 
good  without  mentioning  the  particular  wares  in  the  declaration  %    ^        *^ 
but  an  indebitatus  affiimpju  is  not  good,  without  Jome  general  or^tm 
fial  eotifid^ation  mentioned  in  the  declaration.    Jenk.  196.  pi.  3. 

«'  28^  The  law  requires  truth  and  convenient  certainty  in  counts 
and  pleadings }  this  ar/ainty  cttght  to  be  fbtwn  by  bim^  who  in  im* 

'      iendment 


328  Cectaintg  in  pitabinsff^ 

ftndmait  ff  law  has  the  mo/l  certain  knowledge  of  it.  Jenk.  305. 
pi.  79. 
|*y-*3»44-  29.  Ttefpafs,  fafr.  for  taking  Sverfa  genera  apparatmnn  in  cifta 
«i»lcd  to'"ftay  i^^'  exiften\  After  a  verdi£l  on  a  motion  in  arreft  of  judgment, 
jodgment  it  was  agreed,  that  divecfa  genera  apparatuum  were  too  uncertain 
^  *^  ^^  of  themfelves ;  but  being  referred  to  a  cheft  wherein  they  lay, 
**'  they  were  reduced  to  fuAcient  certainty;  but  becaufe  2  cb^s 
vfere  mentioned  before^  and  the  apparel  tvof  alleged  to  be  in  afia  pretr 
eUBa  (in  the  fii^ular  number),  fo  that  it  appears  not  in  which 
they  were,  judgment  was  given  againft  the  plaintiff.  All.  5^ 
Fafch.  23  Car.  B.  R.  Vincent  v.  Ferfy. 

30*  Trefpafs  for  breaking  his  clofe  and  eating  his  grafe  cum 
everiis^  &c.  After  verdid,  error  was  brought  and  aflig^d^  that 
the  declaration  was  incertain ;  and  Jerman  J.  iaid  that  averim 
fignifies  cattle  of  fereral  kinds,  and  is  too  general  to  declare 
upon.  But  by  Roll  Ch.  J.  to  which  Nichobs  and  Aik  agreed^ 
where  the  thing  ttfelf  is  in  demand,  £6r  which  the  a&ioii  is 
brought,  as  in  trover,  there  it  ought  to  be  particularly  named, 
but  here  the  aSlion  is  brought  for  damages. i  and  fo  the  judgment 
was  affirmed.     Sty.  170.  Mich.  1649.  Brook  v.  Brook. 

31.  Trefpafs  quare  claufum  f regit,  &  arbores  fmcidit  ad  valen* 
tiam,  to'r.  Upon  demurrer,  the  plaintiff  prayed  judgment  as  to 
the  breaking  his  clofe,  but  as  to  the  cutting  tne  trees,  the  decla^ 
<«ation  was  infufficient  \  bccauft  not  expreffed  nubat  bind  of  trees* 

I  Vent.  53.  Hill.  21  &  22  Car.  2.  B.  R.  Thomlinfon  v.  Hunter. 

32.  Trefpafs  for  entering  his  houfe  and  taking  feverai  things, 
2c  inter  alia  unam  parcellam  pen/arum  laniarum^  anglice  a  quantity 
of  woollen  yam;  after  verdict  .for  the  plaintiff,  and  intire  da- 
mages, judgment  was  ftaid  for  the  uncertainty  of  what  quantity 
una  parcella  is.  2  £ev.  195.  Trin.  29  Car.  2.  B.  R.  Wade  v. 
Hatcher. 

33.  Debt  againft  an  adminiftratrix  upon  a  bond  given  by  the 
inteftate  for  performance  of  covenants,  reciting,*  that  the  plaintiff* 
was  poffeffcd  of  a  /r^,  &c.  and  that  he  afiigned  his  intereft  to 
the  inteftate,  referving  a  yearly  rent,  and  alfo  200  fume  or  wood 
faggots  every  year,  the  defendant  pleaded  peffornumce\  the  plaintiff* 
repliedy  that  he  had  not  200  faggots  every  year  of  the  inteftate, 
but  that  800  faggots  were  dxte  to  Inm  from  the  inteftate^  and  from 
the  defendant  after  the  death  of  the  intefiate  foir  four  years\  upon 
a  demurrer,  the  adminiftratrix  had  judgment,  oecaufe  the  plain- 
tiff did  not  fet  forth  bow  many  faggots  were  due  in  the  l^ime  of  the 
inteflate^  and  how  many  after  his  death  \  for  perhaps  the  defendant 
had  feverai  matters  to  plead,  viz.  one  diftin£^  matter  as  to  thofe 

•  not  received  by  the  plaintiff^  in  the  inteftate's  life,  and  another  as 
'  to  thofe  not  received  after  his  death.    Lutw.  334.  338.  Pafch. 
4  Jac*  2.  Tuckennan  v*  Tuckerman* 

34.  In  ajjife  and  trefpafs  which  arc  general,  the  law  allows  the 
<^neral  plea  of  Eberum  tenementum^  and  that  is  the  conunon  bar; 

but  it  will  not  do  where  there  is  a  fecial  affigftments    but  the 

tife  of  it  \%  xxx  inforce  the  plaintiff*  to  make  his  charge  certain, 

-i^d  it  is  only  \  f^TOurablc  plea^   for  the  plaintiff  may  have  a 


tide^  of  leafe  fuppofe,  ^ronfiftent  with  the  plea ;  fo  if  he  Has 
fuch  a'  fpecial  title^  that  plea  affords  him  an  opportunity  of 
ihewing  it,  and  liberum  tenementum  is  traverfable ;  and  befides, 
if  the  plaintiff  has  any  other  plea,  he  may  come  with  a  bcnc'et 
Tcruyn  eft,  that  it  is  the  defendant's  liberum  tenementum,  and 
fhew  his  fpecial  caufe  of  a£lion ;  fo  where  the  defendant  pleads 
liberum  tenementum,  he  gives  a  plea  traverfable  j  per  Powell  [  329  j 
J.  12  Mod.  508*  Pafch.  13  W.  3-  in  cafe  of  Pell  v.  Garlick. 

3  J.  Caft  for  thefe  words,  ^ou  are  a  nvhore^   and  a  ferjured  *  ^"^•^ 
^hore  \    per  quod  ftie  hft  her  marriage*    TTie  words  being  not  bu?thai » 
afiionable,  but  in  refpe^  of  fpecial  lofs,  therefore  that  ought  to  barely  as  t» 
•be  Jbewed  certainly^  for  it  is  iffuable.     For  where  the  laying  of  ^  •^** 
particular  damage  is  the  gift  of  the  a£^ion,  it  ought  to  be  laid 
Specially  and  certainly,  that  the  defendant  may  have  an  opportu* 
xiity  of  traverfing  it ;  and  there  is  no  cafe  where  the  laying  of  par- 
ticular damage  is  neceflary  to  the  maintenance  of  the  adion,  but 
it  muft  be  laid  certainly,  and  the  opinion  in  Hetley  8.  is  long 
lince  exploded  ;  fectu^  where  the  particular  damages  are  mt  the 
gift  of  the  aifion,  hut  only  an  aggravation.    Et  qucr'  nihil  capiat 
per  biDaip.      -12  Mod.  597.    Mich.    13  W.  3.  Wetherhell  v. 
Clerkfon. 

36.  In  covenant,  a  breach  afligned  ought  to  be  poGtive  and 
certain  $  as  where  the  defendant  covenanted  that  he  would  dif- 
charge  at/ duties  and  charges. due  before  JUich.  And  tlie  plaintiff 
afligned  for  breach,  that  he  did  not  di/charge  all  duties  and  charget 
for  which  the  premifes  were  chargeable  \  exception  was  taken 
that  no  anfwer  can  be  given  to  fuch  a  paVticular  chaarge.  And 
cited  BendL  62.  pL  no.  where  the  breach  was  quod  tenementum 
fmt  ruimfum  tsf  in  decafu  in  diverfis  partiius  pro  defeElu  reparationis^ 

and  bad  for  the  uncertainty ;  and  that  he  (hould  fliew  a  breach 
direflly  within  the  words  of  the  covenant,  was  cited  Lev.  246* 
Sed  adjomatur.  Comyns's  Rep.  146.  Pafch,  5  Ann.  C  B.  Dum- 
mer  v.  Birch. 

37.  0p9r$et  Hi  9^s  enrUt  deiueattnr  im/udidum*    See  Maxims. 


(B)    Intendment   and    Implicition    in    Pleadings. 

What  fhall  be  intended ,  &c« 

X.  T  N  annuity,  the  plaintiff  as  dean  of  S.  counted  upon  pre^ 
*  fcription  againjl  the  par/on  of  ^  and  alleged  feijin  at  S.  and 
did  not  fay  if  it  he  in  the  county  o/N,  where  the  aBion  wot  brought, 
fior  in  what  county ^  neither  is  it  alleged  whether  S.  be  a  vill  or 
not,  and  yet  well  j  per  cur.  for  it  fhall  be  intended  in  the  fame 
eounty  where  the  a8i$n  it  brwigbt^  Br.  Pleadings,  pL  5i.  cites 
39  H.  6.13. 

a.  As  in  precipe  quod  reddat  in  B.  it  is  not  ufual  to  fay  in  B.  in  S.  P.  Br. 
Ae  county  aforefaid^  or  in  tref^fs  in  B.  for  it  ihall  be  nitendcd  in  ^^^  dt« 
the  fame  county.    Ibid.  5  eft  15* 

bccaisicthe 
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U  cipfcflcd  befoitt  ioA  ihathtt  it  oagiht  to  be  espicfled  after  B*.  Bt*  Ueoy  pi*  $x«  citei  S<  C> 

I       I    ■  Br*  Lieuy  dtc  pi.  44*  cites  39  H«  6*  14* 

J,  Andalfi  it  (hall  be  intended  to  he  a  xhII^  ^ the  defendant  nw^ 
tenant  does  net  plead  that  it  it  a  bamletf  or  thai  there  is  not  any  fuchr 
place^  &c.  Br.  Pleadings,  pL  6x.  cites  39  H.  5.  13* 
*i.  ^^*  •  4*  '^'^  where  a  iiw«  //mir  that  the  oUigation  by  which  the' 
citM  s.  c**  plaindflF  [defendant]  was  charged^  was  made  ty  durefs  at  S.  he 
need  not  Jay  that  B.  is  a  vill^  nor  in  tvhat  county  B*  is  i  for  it  fhall 
be  intended  a  vill  in  the  fame  countv.  And  Littkton  agreed 
thefe  cafes,  and  the  court  awarded  tnat  the  defendant  anfwet 
over  \    quod  nota.    Ibid. 

5.  Trcfpafs  upon  the  cole  firjtopping  of  a  gutter.  The  defen-^  * 
dani  intitled  himfelfby  leafe  for  years  of  a  mill^  and  prefcrihed  in  his 
leflbr,  and  his  anceftors  to  ftop  for  a  time  to  repair  the  mill,  and 
r  jio  1  ^^^  notjhew  nvhere  the  leafe  was  made^  and  by  the  reporter  it  (ball 
be  intended  wljere  the  null  is,  as  of  attornment,  furrender,  or 
tender  of  money.  Br.  Lieu,  pi.  45.  cites  39  H.  6.  52. 
Br.Ploa-  6.  In  writ  agatnjt  a  Jberijf  for  embezzling  rf a  writ^  he  need  not 

iogt,^.io9.  ^i/^gg  fijgf  ig  wasjbertffat  the  timeoi  the  embezzling*    Br,  Aftioxt 
****       •    Sur  le  Cafe,  pi.  roo.  cites  21  E.  4.  22. 

7.  So  in  writ  againjl  a' gaoler  t^n  efcape.    Ibid* 

8.  The  wearing  of  the  livery  againjl  thejlatute  (hall  be  intended- 
to  be  where  it  was  given.     Br.  Lieu,  pi.  89.  cites  j  Hen.  7.  17. 

Br.  Waflet         9.  Wafie  by  the  prior  of  B*  &c.  to  the  difinheritance  of  the  prior 
?}•  '44«       and  houfe  of  B,  and  did  not  fay  of  the  afore/aid  prior ,  nor  of  B, 
*****       '    aforefaidi  and  yet  well,  per  cur  for  it  fhall  be   intended  the  plains 
tiff.    Br.  Pleadings,  pi.  163.  cites  10  H.  7.  5. 

For  more  of  Certainty  in  Pleadings  in  general,  fee  tit.  ^tn^Rtf- 
ment  anQleofail^;  and  fee  the  pleadings  to  the  feverat 
titles  throughout  this  work* 


rfi* 


♦  Certiorari. 


of  certiorari 

torUf  and 
ifluet  fome* 
timer  o«t  of 


B.  R.  iAd   (A)     Certiorari.     Out  of  what  Court  it  ought  to 
^  j^  iflue ;   and  to  whom ;   £t  e  contra. 

would  b« 

^^^    [I.  T  F  the  record  ht  pleaded  in  a^mofe  iafe  court  than  that  in  winch 
which  it  in  \  it  is,  the  court  may  grant  a  certiorari.    4  H.  6^  23*] 

tlMtRafmy 

or  ia  C.  B*  or  in  toy  other  couit  of  record,  or  licfore  the  iberiff  and  coffOMf»«  or  of  a  record  hefrnge 
.cotemiffionert,  or  before  the  efcheator;  then  the  king  may  find  that  writ  to  any  of  the  faid  coocti  cr 
^^es,  to  certify  fuch  record  before  him  in  banco,  or  in  the  chancery^  or  bcfoie  other  jnfticet,  whevi 
Hm  king  picafct  to  faaVe  the  iame certified.    F.  N.  B.  145.  (A) 
Br*r«Uai«  dcRccord,  pi*  p  cte  3,  C*     ■     ifitth.  Ricord^  pU  17.  dtti  S#  C* 

[a.  Ia 


€ettfotdtf  •  330 

pl«  Iflan  information  in  banco  upon  the  Jtatute  of  reciifants^  if  the  Hob.  135. 

iif^endant  pleads  a  convi^on  at  the  fejjion  of  peace  in  Middlefexj  and  5**c  *2c  p 

Xht  plaintiff  pleads  nul  tie!  record^  the  common  picas  will  grant  a  hcld'accord* 

certiorari  to  the  ju/Hces  of  peace  to  certify  them  of  the  recordi  be-  ingiy  j  but 

caufe  they  fliall  be  certified  by  the  tenor  of  the  record.     Hill.  j^/^^JJ  ^ 

14  Jac.  banco,   Pie  and  Tkiix,   adjudged,  thou^  it  was  ob-  J^nfhfdf, 

jeded  that  it  ought  to  iflue  out  of  chancery,  and  come  by  mitti-  «>  ypoa  a  • 

mus  in  banco.    Hobart's  Reports,  i8a.  the  fame  cafe ;  and  there  ^"^  **^"" 

afterwards  awarded  to  the  jvfiices  of  gaol  delivery, '\  7ttixoni\ 

cot  of  B.R« 

to  a  juftice  of  peace,  wMch  removes  the  very  record  itfelf  to  hold  plea  upon,  there  it  were  otherwife. 
Bot  it  appeared  after,  that  the  plea  wis  of  a  convidion  before  the  juftices  of  gaol  .delivery,  and  fo  th« 
certiorari  aod  all  was  Toid|  but  a  cutiorari  was  awarded  de  novo  to  the  joftioes  of  eaol- deli  very*— *— 
See  Trial  (E)  i.S.C. 

[3.  80  in  conj^iracyin  ianco,  upon  an  inaiShnent  before  juftices  of  [331] 

Sface^  if  nul  ticl  record  is  pleaded,  a  certiorari  fliall.  iffue  out  of  •  Br.  Failer 
ank,  and  then  procefs  fhall  ifTue  thereupon,  till  he  hath  done  ^^  Record^ 
the  one  or  the  oAer,  becaufe  this  is  the  more,  bafe  court.   •  4  H.  ^'^'^^ 

6.   23.  b.f  19  H.  6.  19.]  Inthiscafe 

defendants 
Imv«  a  day  given  thein  to  bring  in  the  record,  ind  fall  $  the  plaintiflrhas  judgment  j  dtis  judgment  was 
fweried  I  for  the  court  of  C.  B.  ought  to  have  awarded  a  certiorari  to  the  juftices  of  peace,  to  certify 
whether  they  have  Aich  a  record ;  for  they  are  an  inferior  court  to  the  court  of  C»  B.  But  In  tbia 
««fe,  where  the  court  is  fuperior,  or  the  jurifdi^ions  equal,  day  is  given  to  the  defendant  to  have  thtt 
icco>rd  in  court  by  a  cerCaia  day.    By  the  juftices  of  both  benches.    Jenk*  1 14.  pi.  23. 

f  Fiuh,  Record^  pi.  4,  cites  S.  C.  and  Mich.  xS  H.  6.      ■■     —Br.  Record,  pi.  14.  cites  S.  C* 

4*  Writ  iflued  to  the  executors  of  the  coroners  of  N.  out  of  the  *  Hank.  PI. , 
chancery,  to  fend  all  their  rolls  which  were  fuch  a  coroner's,  ^'^'^^* 
and  this  feems  to  be  by  certiorari,  and  the  rolls  were  certified  in  s.  V.'and* 
B.  R.  but  Brook  fays,  it  feems  that  they /ball  come  frft  into  the  c»»»  S.C. 
chancerj'     Br.  Certiorari,  pi.  9.  cites  43  AfT.  40. 

5.  Knivet  Ch.  J.  denied  J.  S.  to  have  writ  to  remove  indift- 
inent  out  of  the  court  of  C.  into  B.  R.  for  this  court  never 
nvrites  if  they  have  nothing  before  them  which  may  induce  them  to 
write,  and  therefore  fent  them  into  chancery  to  have  a  writ  to 
bring  in  the  record  and  the  body  before  them.  Br.  Certiorari, 
pi.  8.  cites  41  A<r.  22. 

6.  Trejj^afs  in  C.B.  they  are  at  ijfue^  which  paffedfor  the  plain^  A  record 
tiff  at  the  nifi  prius,  and  the  pita   //  without  day  by  depofition  of  ^^  ^/*" 

!•        r*  1  j'^    ^t     J       '      f*t^t_  i_        1   *    ^*rr-      ^-^  -  "^    moved  mCo 

kmg  £.  4«  before  toe  day  m  bank,  there  the  piamtin  may  have  a  B.  a.  as 
certiorari  out  of  the  fame  bant,  to  bring  the  record  of  nifi  prius  wdibyceij- 
into  bank,  and  then  fliall  have  re-fummons  or  re-attachment,  as  ^^'J[J  ^J^ 
his  cafe  lies,  to  have  judgment  againft  the  defendant ;  quod  nota.  ce^tioraH  Jt 
Br.  Certiorari,  pi.  11.  cites  jo  £•  4.  i3«  pfcBcncery, 

and  remot'al 
Into  B.  R.  fy  NirrMWf  ^  refolved.     Ld.  Riyra.  Rep.  fti 6.  Pifch.  9  W.  3.  GotUiam  v.  Hardy.— -^ 
Jbid.  M«g.  {$yH  the  law  it  the  fame  ia  C.  B.  and  was  lb  hdd  by  all  the  judges  HiU.  t  A*  9  W.  3. 
la  C.  B. 

7«  "Where  ^t  fberiff  returns  mandavi  ballivo  talis  liberfatir,  and  Br.  Retoi^ . 
It  is  atlegid  that  there  is  no  fuch  liberty  there,  certiorari  may  iffue  ""gf  fjj^'*' 
from  the  chancery  to  the  treafurer  of  the  exchequer,   to  certify  I.  c.  ** 
the  roll  of  the  liberties  to  the  juftices,  &c.  for  there  are  all  the 
liberties  inrolled  by  the  ftsiU  W.  a*  cap*  39*    Br.  Certiorari, 
fL  X3i  cite^  XX  £•  4^  4* 

8.  Certlprari 


33^  Cenfotfttf^ 

Br*  Pcace^        g.  Certiorari  iflued  tc  ajuftice  of  peace  %ubo  had  taken  reatgfizaHcii 
g.^i.citCT  ^^  xsiHgx  him  certify  it  to  the  kijng.    Br.  Certiorari^  pL  lo.  cites 

And  if  be      2H.^7.   U 

itfes  hiring 

a  recognisance  in  hti  coftody,  a  certiorari  may  be  ditt^led  f9  InM  exteut§r  tt  edm»yfnrt$t  to  cerd^  it* 

%  HtwlL.  1^1*  C.  ^90.  cap.  fty*  L  4S» 

8*  c.  cited       p.  Deit  in  C.  B,  upon  a  judgment  in  B*  R.    The  defendant 

5«f *th«"tte  /*»^  ««'  ''^'  ^<^^^    The  ^Aii«fi^  w  C.  B.  Stained  a  certkrari 

wAttt  wat     out  of  the  chancery,  to  fend  the  record  thither^  mfbieb  bj  nuttimms 

SMibted.—    might  be  fent  in  C.  A     It  was  doubted  whether  fuch  certiorari 

.0^^[*    was  allowable,  becaufe  the  records  of  B*  R.  flnll  not  be  removed 

f».  4.  dto    out  of  that  court  in  any  other  court,  the  pleas  there  beii^ 

?•  ^  f:"^    coram  rege.    Divers  precedents  were  {hewed;  where  fuch  re- 

i^rbut"^  cords  by  mittimus  were  fent  out  of  that  court  into.  C*  B.  and 

libcttm.        upon  view  of  the  precedents  the  court  was  of  opinion,  that  the 

courfe  of  fending  them  by  mittimus  was  well  allowable  \  fed  ad* 

jomatur.     Cro.  C*  297.  pi.  7*  Hill.  8  Car.  B.  R*  Lutterel  v« 

Lea*  ^ 

IcT.  %i%.         10.  In  debt  brought  in  Briftol  upon  a  bond,  the  defendant  pleadf 

F.  infarr^*    ^  '^'^  ^  Judgment  in  B.  R.  upon  the  fame  bond,  and  the  plaindflT 

by  Uie  re-      replies  nul  tiet  record,  and  thereupon  iflfue  is  joined,  quod  habetui^ 

,|orter.—  xzkt  *  recordum.  The  court  was  of  opinion  iti  another  term,  that 

33c.pk'ii.  ^'^  record  in  B.  R.  might  have  been  certified  to  Brtftcri  by  ccr- 

s.  c.andia  tiorari  and  mittimus.     Saund.  97.  99.  Mich.  19  Can  ritt  t« 

•foal  way  of  fending  tbe  record  is  by  certiorari  and  mitdmoa  out  of  chancery  to  Che  iafenoc  cooit^  sad 
tbfcn  it  being  under  the  great  feal  is  pleadable  there. 

Ibid,  faya  8.  Kfne  was  impofed  on  the  (herifis  of  London  and  Middlefex^ 
feme  wat  ^7  ^^  juftices  of  peace  of  the  county,  and  eftreated  inhthe  ex^ 
done  in  Su  chequer  on  a  mandate  from  the  chief  baron,  and  this  being  cer-' 
THOMAa  tified  into  B.  R.  the  court  would  not  fufitcr  the  return  to  be  filed ; 
ttfe^fate  hecaufe  the  fine  being  eftreated,  the  order  was  elecuted.  at  kaft 
iberiiFof  in  part,  and  fo  as  it  was  not  proper  for  B.  R.  to  intermeodle;  for 
Hertfefd.  that  would  be  to  anticipate  the  judgment  of  the  exchequer,  where 
^'^^^^^  the  whole  matter  may  be  properly  determined.  %  Jo.  iCg*  Mich*- 
tiic  €au%  of  33  Car.  a.  B.  R.  The  cafe  of  the  flieriffii  of  London  and  Mid<* 
impo6ngit   dlefex. 

warecon- 

fideicd  and  dettnniacd  by  the  faHwa. 

aHawk.Pi.  p.  Two  juftices  tendered  the  otths  appdint€d  by  die  Aatui^ 
a7*f^t^'  I  Will.  3.  cap.  8.  to  Dr.  Sands,  which  he  tofliGiig,  it  was^cc^ 
laya  that  it  tified  to  the  judge  of  alTife,  and  by  him  into  the  cxdiequer,  ac« 
^**t*af  cording  to  the  ftatute  7  &  8  W.  3*  cap.  ay*  A  cerdoriti  was 
B.  rT^II  P^^yc^  ^  remove  this  conviBion  of  reeufancf  ihto  B.  R.  but  Hoh 
«tvcr  gnnt  Ch.  J.  faid  it  Could  not  be  granted,  beeaufe  it  iIpovUI  evado  the 
2^"<>onn  ftatute  \  for  when  it  i»  in  B«  R.  it  cannot  be'  feof  baek  aKaitf« 
^^erni  ^^^  ^  P^^  cannot  be  proceeded  againft  here }  atid  fiud  that 
/m  upm  «  the  cafe  of  tne  duke  of  York,  who  was  prefented  upon  the  fi»- 
^fi^^     tute  3  Jac.  t.  cap.  4.  it  the  quaricr-felfioaa  for  sot  coming  to 


i 
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diurchy  was  the  only  caufc  wherein  it  ever  was  done,     i  Salk.  /<^»»»  ^' 
145.  pi.  5.  Pafch,  10  W.  3.  B.  K.  Dr.  Sand's  cafe.  ftttJte/fuch 

cemviAiona  Arc  to  be  removed  into  the  exchequer,  and  from  thence  procefj  is  to  be  awarded  upon 
them.  But  the  court  of  B.  R.  cannot  proceed  upon  them»  and  therefore  will  not  fuffcr  tliem  to  come 
thither,  left  the  itatute  (hould  be  evaded. 


(B)     To  what  Court  it  iray  be  granted. 


juflices  to  remove  thofe  indiftments,  becaufe  thefe  are  but  the  ^i^  John 

ccr- 


declarations  of  the  king,  which  he  may  remove  where  he  pleafes.  ^^^f^V 


Mich.  15  Jac.  B.  R.  a  certiorari  was  granted  for  the  indi£tments  tiorari  wa« 
of  one  Collins,  and  one  Bartlet,  and  one  *  Sir  J.  Cart,  but  granted  to 
the  jtiftices  there  would  not  return  them,  upon  which  the  court  jiamcnts  of 
was  of  opinion  to  grant  an  attachment ;  but  upon  the  prayer  of  riou  takea 
the  attorney-general,   a  new  certiorari  was  granted.      (Quaere  J?^^' 
how  the  court  of  king's  bench  may  proceed  upon'  thefe  indift-  divers  piIS- 

mentS. )  J  dents  to  that 

purpofe,  at 
Che  derk  of  (he  crown  infomed  the  court.  %  Hawk.  PI.  C.  187.  cap.  97.  f.  25.  fays,  it  feenu 

to  befetded,  that  fuch  a  certiorari  lies  to  remove  any  indictment  taken  in  Wales  for  a  crme  not  capital, 
cither  at  the  grand-feflions,  or  at  the  feflions  of  the  peace  ;  but  it  is  faid  Aat  it  has  never  been  granted 
to  remove  an  appeal  from  Wales ;  neither  doth  it  fecm  to  be  clearly  fettled,  that  it  lies  to  remove  an 
2ndi£imefit  of  felony  from  thence,  for  fuch  iodif^ments  are  never  quaihcd,  as  indidiments  for  inferior 
crimes  are.  Neither  do  I  find  it  agreed  in  what  manner  B.  R.  fhall  proceed  f  on  any  indictment  re- 
moved from  Wales;  but  it  is  faid,  that  an  indiAment  of  felony  fo  removed  may  be  tried  in  the  next 
Ei^llih  county,  by  force  of  z6  H.  8.     But  it  fecms  agreed,  that  this  ftatute  extends  not  to  appeals. 

tC333] 

[2.  Trin.  16  B.  R.  it  was  argued  by  Jenkins,  that  a  ccrtio-  inthe.-o«rr 

ran  does  not  lie,  by  rcafon  of  the  ffatute  of  27  H.  8.  to*  34  H.  8.  ^/^•"'r- 

eap^      by  which  ablolute  power  m  the  amrmative  is  given  to  the  were  India. 

juftices  there ;  but  notwithftanding  this,  per  totam  curiam,  thofe  ed  of  mur- 

ftatutes  bind  not  the  king,  but  he  mayftu  where  hepieafesi  and  there-  ^^^°^|  {jj_ 

lore  it  was  ordered,  that  a  return  of  the  faid  vrrit  fhould  be  made  tween  Her. 

by  a  day,  and  the  clerks  faid  there  were  many  precedents  of  the  ^rt  and 

fame  naturcy  and  upon  fome  of  them  the  trial  had  been  in  the  ^^"were ' 

county  next  adjoining.     Mich.  13  Car.  B.  R.  a  certiorari  was  imprifoned; 

granted  in  the  cafe  or  one  Evans,  and  others,  to  remove  indifb-  ^^  ^^rc  of 

meats  of  murder  taken  within  one  of  the  4  new  counties,  which  j^^'|q 

were  counties  marchers.]  the  county, 

that  a  jury 
codd  not  be  got  to  appetr.     The  eoart  granted  a  certiorari,  and  the  indiAments  were  returned  into 
B.  R.  and  wdend  tbe  uUl  to  be  in  Shropihire.    LaU  12.  Hill.  1  Car.  Herbert  and  Vaughan*s 
cafe. 

[3-  Mich,  p  Car.  B.  R.    A  certiorari  was^granted  to  remove  the  ^."*:^vj.^** 
indi^ments  ofont  Chedle,  and  others,  of  petit  treafon,  for  the  ^Car.BlR- 
murder  of  Sir  Richard  Bulkly,  which  were  taken  w  Anghfey,  at  the  end  of 
though  this  be  in  North-Wales,  and  a  county  of  itfelf,  at  the  ^?*^***JJ  \ 
time  of  the  making  of  the  ftatute  of  Rutland.     And  the  court  jj^"^,*^** 
faid,  that  although  they  were  fiot  yet  refolved  t£at  it  could  ie  tried  in  ftatuu  of 

Vol.  IV.  Dd  the 
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*^^*^^'  the  next  EngU/b  county^  yet  they  had  power  to  remoYe  Ac  ui- 
^Y  \  *  diftmcnts,  to  fee  wKet^er  the  indi£tments  arc  goody  and  to* 
■1^,  -^  ^^  quafli  them  if  they  are  not  good,  and  if  they  arc  good,  to  remand 
cap.  6.  %U  them  back  again  by  mittimus,  by  force  of  a  (latute  made  tempore 
lo^ritbat  H.  8.  and  Juftice  Jones  faid,  that  in  the  31  &  32  Eliz-  upon  the 
•ay  ilttn**  '"'^^  rcafon  a  certiorari  was  granted  in  banco  regrsi  to  remove  an 
co«ncie»  indi£lment  taken  in  Caernarvan,  although  they  were  not  refolvcd 
aext  adjoin-  xhsx  it  could  be  tried  in  the  next  county.  But  after  there  weic 
Sloe  is"rot  f'CTetal  arguments  made  at  the  bar,  whether  the  certiorari  lies  or 
«iy  mention  not ;  and  it  was  not  refolved  in  tlie  end,  but  the  parties  tried  it  in 
**^'*  f     the  proper  county.'] 

for  this  reafoB  certiorariet  have  been  granted  to  remove  indiAments  out  of  the  grand  firfiioiWy  hot 
Mtver  writs  of  appeal.— >  Cro.  C.  331.  pi.  16.  S.  C.  Dwbitatar,  and  iqppointed  to  be  argued,  wfae- 
'tho*  a  certiorari  vras  grantable.— —  S.  C.  of  Chedley,  and  alfo  of  Soucley  v.  iMce,  cited  Vent.  93* 
Trin.  S2  Car.  s.  B.  R.  Anon.  Where  a  certiorari  wai  granted  to  remove  in  indictment  of  roan* 
Haughter  out  of  Wales  ;  and  ordered  that  the  proiecutor  ihovld  be  bound  by  recogniaance,  to  pider 
an  indidment  in  the  next  Englifh  county  *  bur  the  court  at  iirft  doubted  whether  they  might  grant  it, 
in  regard  it  could  not  be  tried  in  an  Fngtifli  county  ;  but  an  indiCbnent  might  have  been  found  thereof 
HI  an  Engliih  county,  and  that  might  be  tried  by  26  H.  S.  cap.  6.  Same  cafes  cited  Vent.  X4J6« 

Trin.  13  Car.  a.  B.  R.  in  Morrises  cafe,  and  Uy%  that  in  Cbedlcy^s  cafe,  a  certiorari  was  granted,  ai 
was  Kkewife  it  the  pr'ncipal  cafe  to  renwve  the  indi^ment  found  in  Anglefey,  which  was  afterwards 
tried  in  the  next  Engliih  county ;  and  the  comt  held,  Uiat  fo  it  might  be  to  the  ptindpal  cafe  of  Mor* 
rls,  who  was  indited  for  muricr  in  Denbigh,  and  a  certioraii  to  remove  it  into  B.  R.  in  order  to  try 
U  in  the  next  £ngUfli  county. 

Ilnftto*  [4.  if  a  certiorari  be  direfled  to  thtjuflices  of  peace  in  the  cmmty 

pra^iceto  rf  Durham^  to  certify  an  indicfmcnt  taken  there  before  them^  they 

grant  certio-  ought  to  rctum  it.     Mich.    lo  Car,  B,  R.  Clark's  cafe;  where 

the "oim^  ^^y  returned  that  it  was  a  coimty  palatme  by  prcfciiption,  and 

ties  palatine  ^^  court  advifed  thereupon^} 

of  Durham 

and  Lancaftcir,  whrch  yet  had  original  juriMiQton,  and  the  fame  ccvrts  among  themfelves;  perHolt 

Cb.  J.     L4.  Raym.  Rtp.  581.  Trin.  la  W.  3.  obiter. 

C  334  j  E5-  C&>]  1 1  Car.  B.  R*  in  one  Simpson's  cafe,  a  certiorari 
with  a  pain  was  granted  to  Durham,  to  remove  an  inJiSment  of 
harretry  there  /aiby/,  before  the  judices  of  the  peace}  for  they 
were  made  juftices  by  ftatute.J 

t  Cro.  C.         [6.  A  certiorari  lies  to  the  juftices  of  peace  nviithin  the  cinqtfe 

Ti^'dalc^^'  ^^*  *^  ^^^ify  ^^  indiSment  of  fodomy  taken  before  them  5  hecaufe 
cafe.  s.  C.  this  is  made  felpvy  of  late  ttmey  of  which  they  cannot  hold  plea 
A^ibid  264.  there,  without  a  charter  of  late  time.  Trin.  8  Cari  B*  R.  Hop- 
{JJ;7J.^;^'  still  t  Tilden'$  cafe  refolved;  and  the  indiamcnt  taken  in 
•warded  .i  Sandwich  removed  accordingly,  and  tried  thereupon,  and  found 
phi;ics  ctr-  not  guilty/  Mich.  8  Car.  B.  R.  %  Dugdale's  cafe,  fuch  a  cer- 
K^cd  tJthe  ^i^rsi'^was  granted,  jind  die  indidlment  tu.kcn  at  Dover  removed 

in«>or  and       aCCOfdtngly.J 

jiiran;  ind  ^ 

ibrd.   2yj.  pi.  J.  S.  C.  the  record  wi»  removed  iitto  B.  R.  and  the  defendant  tried  there  and  H- 

^uictcd. 

J  Cro.  C.  253.  at  the  end,  pi.  3.  citrs  Ringdcn's  cafe.  Mich.  8  Car.  and  feems  to  intend  S.  C. 
where  a  certiorari  was  prayed  ro  Ih?  mayor  and  julVjces  of  Dover,  being  within  the  cinque-ports  in  9 
Vike  cafe  j  but  it  was  objefted  that  it  fliould  be  diic^cd  to  the  lorJ  warden  of  cinque  ports,  as  other  pro- 
cefs  ufuaJly  is ;  but  upon  debate,  all  the  court  agreed  that  it  ihould  be  imratdiitdy  direaed  to  the 
julHcei,  before  whom  the  indiamcnt  was ;  for  tlicy  hold  plea  of  it  as  juftices  of  peace,  by  virtue  of 
iheir  comtnitlions,  and  not  by  their  anc'ent  charters  of  prefcription,  which  was  awarded  accordingly. 
——2  HawJt.  PI.  C.  s86,  ^t^.  cap.  ly,  U  54.  cites  the  principal  «jfe  of  RpU,  «d  faji  tlut  by  tht 
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IMfnb  tKoc  given,  tt  feeo^s  to  l>e  implied  that  Roirs  opinion  wA,  tfiat  todidmenti  in  fach  conrti»  of 
crimes  whereof  they  ha^ejurifdidioni  are  not  removeable;  but  fajt  chat  other  books  there  cited  hy 
him  feem  to  fpeak  geneniily  of  iiii  indi^ments  j  and  to  lay  it  down  as  a  rule,  that  the  pivilege  of  the 
Courts  of  the  cinque- ports  ufed  time  out  of  mind,  that  the  king's  writ  does  not  run  there,  tt  to  be 
intended  only  of  civil  caofes  between  party  and  patty. 

7.  The  plaintiff  fet  forth,  that  his  father  and  he  are  jointly  I*  ^m  ft«i 
feifed  for  life  of  the  lordfhip  of  Barrington  in  the  county  palatine  J/J[^rks  of 
#f  Durham,  and  that  the  defendant  fues  hi^  father  for  thofe  lands  the  crown, 
before  the  chancellor  of  Durham  \  and  for  that  it  was  informed  ^!»*^  *  ^cr- 
that  the  plaintiff  dtvfl/s^ in  Rateliff  in  the  county  of  Middlefex,  and  ^^^^,^^^ 
that  the  plaintiff's  father  is  an  old  difeafed  man,  and  not  able  to  been  return- 

follruf  his  fuit :  therefore  d  certiorari  is  granted,  directed  to  the  ^  ^^^ 

<hanceUi>r  of 'Durham^  to  certify  into  this  court  the  whole  matter  i^^  *™J^ 

depending  before  him.    Gary's  Rep.  68, 69.  cites  2  £liz*  fol.  200.  Trin.  2 

Hilton  V.  Lawfon.  J^^V  »nJ^'»- 

8.  The  Rcgifter  makes  mention  of  a  certiorari  to  remove  a  ^'^  * 
record  taken  at  Calice.     Cvo.  C.  484.  pi.  I.  Trin*  16  Jac.  B.  R. 

9*  Where  judgment  h  given  before  the  fheriff^  and  the  tenant  hat 
no  gpodsy  &V.  in  that  county^  he  may  have  a  certiorari  to  remove 
the  record  into  B.  R.  and  there  have  execution ;  for  that  is  not 
placitum^     2  In(t.  23.  ad  finem. 

lo.  If  there  be  an  indidlment  for  a  forcible  detainer  upon  the  8 
H.  6.  before  juftices  of  the  peace  in  the  county  palatine  if  Chefterj  it 
may  by  certiorari  be  removed  in  B.  R.  for  the  juftices  of  peace 
there,  being  made  by  letters  patents,  their  proceedings,  quatenus 
juftices  of  peace,  muft  be  fttbje£k  to  B.  R.  per  Bacon,  and  a  cer- 
tiorari awarded  accordingly ;  and  the  indictment  being  rctume<f9 
Was  quaflicd.     All.  49.  HUl.  23  Car.    The  King  v.  Simmons. 

.11.  A  certiorari  was  denied  to  remove  an  order  of  fejjions  fir 
thuftng  one  eonjlabie,  becaufe  if  it  had  been  granted,  it^might  have 
prevented  juftice  bting  done  by  the  juftices  of  peadc,  but  bid 
them  appeal  to  the  juftices  of  afTife  ;  but  a  writ  was  granted  to 
compel  the  conftable  to  be  fworn.  Sty.  126,  127.  Trin.  24  Car. 
B.  R.  Anon« 

12.  By  the  ftatute  15  Car.  2.  rjf.  17.  it  is  enaEied^  That  there 
fhall  be  certain  commiffioners^  who  Jbalt  have  ffower  to  receive  claims 

concerning  the  fens  in  the  counties  of  Cambridge,  Huntingdon,  &c. 
and  to  fettle  their  bu^nds^  and  make  and  return  theif'  decrees  into  the 
petty^bag  in  chancery.  After  conGderation  of  the  ftatute,  it  was 
fefolved,  that  no  certiorari  (hall  be  granted,  and  if  anv  be,  there 
ihall  be  ajdVocedendo  %  for  it  is  a  new  judicature^  and  abfolute  in  C  335  3 
the  commijjioners  by  this  new  law,  with  which  this  court  has  nothing 
to  do  if  they  proceed  according  to  the  flatute ;  but  if  not  tlien  all  is 
void,  et  coram  non  judice,  and  the  parties  are  at  liberty  to  ex- 
amine it  in  an  iQion  at  common  law.  Sid.  296.  pi.  2o.  Trin. 
1 8  Car.  2.  B.  R.  Ball  v.  Parteridge.  • 

13.  The  queftion  was,  whether  a  certiorari  lay  to  Winchelfea^  s  Lev.  S6« 
being  one  of  the  cinque-ports^  for  a  record  made  there,  whereby  '*  ^'^^^^ 
they  had  taxed  the  foreign,  and  which  they  infifted  was  made  ^^^q^q} 
for  the  prefervation  of  the  corporation,  and  to  raife  ammunition  winc:>eirea, 
to  nrovlde  aaainft  iovafion  of  foreigners  &  atxi  that  brev«  domlni  &.  c  and 

••^.^  „^«     toe  ffctuni 
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«4jttdgedin.  fcgis  noil  cunrit  to  the  cinque-ports.    The  counfel  that  argued 
^"?Sil«  cafe  *^S^^"^  ^^^  certiorari,  confeflTcd  that  in  matters  which  concerned 
it  not  mere-  the  king's  revenue,  or  in  matters  criminaj,  or  where  the  liberty 
ly  civil  be-     of  a  fubjeft  is  Concerned,  a  certiorari  would  lie  $  but  that  this 
anTpartv^   cafe  was  none  of  thofe,  and  that  they  had  always  liberty  of  taxing 
but  between  the  foreign  for  defence  of  the  corporation  in  time  of  war^  efpe- 
^  corpora,  daily  when  in  danger  of  foreign  invafion.     Hale  Gh»  J-  faM  they 
don  and  the  ^j^gj^^  ^q  (j^^^  {^^^  jurifdiftion,  to  which  the  party,  if  injured, 
might  appeal,  otherwife  the  corporation  will  be  party  and  judges, 
and  tax  the  land  of  the  foreign  to  what  value  they  pleafe ;  and 
faid  there  were  3  forts  of  fuits,  ift,  Between  party  and  party, 
and  there  you  muft  return  that  you  have  jurifdiction.    adly.  Mat- 
ters of  the  crown;    and  3dly,  Matters  of  a  middle  naturcj  as 
where  the  king  and  his  fubje£ts  are  both  concerned,  as' in  this 
cafe;  fed  curia  advifare  vult.     Freem.  Rep.  99.  pi.  ill.  Pafch; 
1673.  B.  R.     Winchelfea  Porf  s  cafe. 
A  certiorari        14.  A  rule  of  court  was  madb  that  no  certiorari  (hould  go  U 
lies  out  of     tie /fjffiom  of  Ely  without  motion  in  court,  or  (igning  of  it  by  a 
ewrt'nfEJyf  j^^g^  ^^  ^^  chambcr.     3  Mod.  229.  Trin.  4  Jac.  2.  B.  R.  in  a 

and  to  any      nota* 

Iranchife 

which  hath  conufance  of  pleas,  and  whleh  is  more  than  a  bare  franchlfe  tenere  placita ;  per  car* 

2  Salk.  149.  pi.  13.  Hill.  I  Ann.  B.  R.  Crofs  v.  Smith. 12  Mod.  643.  Hill.  13  W.  3.  S.  C. 

ic  S.  P.  accordingly. 3  SaUc  79*  pi.  4.  S.  C.  &  S.  P. 7  Mod.  138.  S.  C.  *  S.  P.  admitted. 

—2  Ld.  Raym.  Rep.  836.  S.  C.  Sc  S.  P.  accordingly*  and  fo  a  jadgoieot  gi^en  in  the  court  of  the 
hiihop  of  Ely  was  reverfed. 

15.  The  court  denied  to  grant  a  certiorari  to  the  Old  Bailj^ 
faying  they  never  do  it,  becaufe  the  judges  fit  there ;  yet  quaere 
bow  B.  R.  can  legally  take  conufance  of  proceedings  there  with* 
out  a  cert^rari,  the  Old  Baily  being  another  court,  and  pof- 
feiTed  of  tlieir  own  records  till  removed  by  certiorari,  &c.  Cumb. 
319.  Hill.  6  W.  3.  B.  R.  Monger's  cafe. 

1 6.  A  motion  was  made  for  a  certiorari  to  ramove  an  indict- 
ment of  barretry  found  at  the  feflions  of  gaol-delivery  \  and  on« 
'Curse's  case  was  cited,  wherein  fuch  a  motion  was  granted. 
But  per  cur.  it  is  never  granted  to  remove  an  indiBfmnt  found  be^ 
jhre  jujlices  ^  gaol-delivery  yvithoixt  (eitic  fpecial  caufe.     So  it  is 

pf  the  Old  JBaily ;  and  if  fuch  certiorari  (hould  be  granted,  and 
the  caufe  fuggeiled  (hould  afterwards  appear  falfe,  a  procedendo 
Aiould  be  awarded^  i  Salk.  144.  pi.  2*  Pafch.  9  W«  3-  B.  R. 
Anon. 

1 7.  Iiidiflment  in  the  grand  fe(fions  of  Wales,  and  certiorari 

{^ranted  to  remove  it,  at  the  prayer  of  the  defendant  9  and  now  a 
uperfedeas  was  prayed  to  the  writ,  becaufe  a  certiorari  does  not 
lie  into  JP'alts  :•  or  if  it  does,  it  is  only  when  the  king  diredis  or 
delires  if,  and  not  at  the  d^fire  of  the  defendant ;  but  the  court, 
held  that  certiorari  lies  either  at  the  deftre  of  the  king  or  of  the  party  f 
according  as  the  court  Jhall  think  ft ;  and  accordingly  a  rule  was 
given  tor  the  return  of  the  certiorari,  and  that  the  indi£bment 
ihould  be  tried  in  the  next  Englilh  county ^  12  Mod.  197*  Trin. 
io  W*  2*  The  King  v<  Jamcs< 

l8.  IndtSnuni 
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18.  IndlBment  being  found  againft  the  defendants  in  London 
for  printing  and  publifhing  a^^/^rintituled/A^  Black  Ram,  \vherein 
certain  perfons  were  fcandalouily  defcribed,  fo  as  any  body  that 
knew  them  might  know  them  to  be  the  fame  perfons ;  and  among 
Others  the  recorder  of  London  was  mauled ;  and  certiorari  waa 
moved  for  by  Montague,  iiilinuating  that  it  would  be  hard  to  be 
tried  at  the  Old  Bailyy  ivhcrc  fume  of  the  judges  might  take  themfelves 
to  he  fcandalizsd  by  tliat  paper  j  and  the  court  faid  they  feldom 
would  grant  certiorari  to  the  Old  Baily,  yet  they  granted  one 
here,,  though  it  could  not  be  tried  here  this  term ;  for  certiorari 

•  into  a  foreign  county  ought  to  have  1 5  days  between  its  tefle  and  re'- 
turn;  and  though  by  confent  it  may  be  returned  immediately, 
yet  Hill  there  mull  bo  15  cays  between  the  telle  of  the  writ  and 
return  of  the  jury,  which  could  not  be  within  this  term,  i^ 
Mojd.  250.  Mich.  10  W*  3,  The  King  v.  Dutton  &  al',  printers* 

19.  Certiorari  to  remove  a  conviclion  may  go  to  any  new  con- 
Jiituted  courts  or  jurifdiclion  of  record^  as  to  the  cenfors  of  the  col- 
lege of  phyficians,  becaufe  B.  R.  has  a  power  to  keep  all  limited 
jurifdiftions  within  their  proper  bounds  j  per  Holt  Ch.  J.  Carth^ 
494*  Pafch.  II  W.  3.  B.  R.  in  cafe  of  Dr.  Groenvelt  v.  Dr. 
Burnell. 

20.  Where  any  court  is  ereBed  byjlatute^  a  certiorari  lies  to  it ;  11  Mod. 
fo.that  if  they  perform  not  their  duty,  B.  R.  will  grant  a  man-  39o»S.P.  in 
damus.     There  was  a  miilake  made  by  the  commiffioners  offewers^  HoltCh.  r, 
grounded  upon  this,  that  '^'here  the  23  H,  8.  cap.  5*  fays  that  the  rays  that  the 
commiflfionerS)  in  feveral  cafes  there  mentioned,  ihali  certify  their  <^o""n*ffioa- 
proceedings  into  chancery;  afterwards  by  13  Eliz.  cap.  9.  it  is  obijged*to 
enadied  that  hereafter  the  commiil^oners  fhould  not  be  compelled  ^^htain  the 
to  certify  or  return  their  proceedings,  which  they  interpreted  to  j  *°*j*  Pf -. 

1'  ••  11  ^f  ri-ji_t  oon  for  their 

extend  to  a  cerporan,  and  thereupon  they  refuled  to  obey  the  cer-  offence*  aad 
Uorari ;  but  they  were  all  comn^itted ;  and  yet  the  (latute  does  that  Mr. 
not  give  authority  to  this  court  to  grant  a  certiorari ;  but  it  is  by  S**^^i."* 
the  common  law  that  this  court  will  examine  if  other  courts  exceed  upon  the  ' 
their  jurifdi£^ion ;  per  Holt  Ch.  J.  in  delivering  the  opinion  of  ft^tuieof 
the  court.     Ld,  Raym.  Rep.  469.  Pafch.    1 1  W.  3.    in  cafe  of  S^^'^^^^jf ^* 

proenvelt  v.  Burwell.  orders  are 

removable 
here  by  certiorari.  *  Raym.  1S6.  S.  C«  according^.— ^Vfnt.  66.  Pafqh.  si  Ciyr.a^. 

B.  R.  Smith *s cafe.  See ti t.  Sewers  (E)  pi.  z. 

21.  Certain  orders  of  juftices,  mad^  purfuant  to  a  private  %Gt  ^*  Rayti\. 
of  parliament  for  repairing  Cardifie^bridge,  were  removed  hither  xJeKin^' 
by  certiorari  \  and  one  objection  wa9  made,  that  this  court  could  v.  the  Inha. 
not  fend  a  certiorari  to  the  jufllces  of  the  peace  in  Walet^  b^^ufe  it  Wtanu  of 
might  be  fcnt  by  the  court  of  grand  feflions,  which  was  as  B.  R.  oiamonnn- 
and  which  by  this  menns  was  Ikipped  over  and  rendered  ufelefs.  ihire,  s.c. 
Scd  non  allocatur.    It  is  the  conltant  pra£lice  to  fend  them  iptOt  ^*  *^*^  '** 
the  counties  palatine,  and  yet  they  have  original  jurifdiclioi?,  and  for^k^J^ 
the  fame  courts  within  themfelves.     The  counfel  for  the  Wclck  money  by 
jurifdiAion  faid  this  differed,  becaufe  the  jurifdiiElion  of  counties  ▼•rtweo^thc 
palatine  was  derived  from  the  crown ;  but  this  was  not  regarcle^.  ,3  ehs. 

I  Salk.  148.  pi.  7,  Trin,  12  W.  3,  B.  R.  Cardiffe-bridge's  cafe.     cap.  n. 

for  repair- 
iji|  di^iff-^rid^e.    It  was  objected  that  a  certiorari  would  n^t  He  \  ind  cited  the  cafe  ^i  Bali  r. 

D  d  3  Paitridg^ 
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PartrM{(e,  i  Si4.  ft^S.  "Sed  nqp  allocatur  S  for  tbit  court  wiU  examine  the  proeeaiingi  ottji  }viCi 
diaions  erased  by  a£l  of  parliament;  and  if  they,  qndcr  pretence  of  fuch  an  ztk,  proceed  to  incroacH 
jurUTdtflion  to  themfelTei,  greater  than  the  A€t  warranta,  thia  court  will  fend  a  certiorari  to  them  to 
have  their  proceedings  returned  here,  to  the  cod  that  thia  court  ouy  fee  that  they  keep  themfeivcs  with. 
in  their  jorifdidioA,  and,  if  they  exceed  it,  to  reftrain  them.  An4  the  esaminatioo  of  fuch  mitten 
it  mote  proper  for  this  court }  as  in  the  cafe  in  queftion,  whether  the  ad  of  Q^Elis.  impuwcrs  th* 
juflices  to  raife  money  to  mend  wears,  and  to  determine  the  doubt  upon  the  a^.  As  to  the  cafes  ei 
orders  made  by  the  cummiffioners  of  feweri,  and  of  the<^ens,  the  court  is  *  cautious  in  pasting  cer- 
tiora^iesy  and  firft  they  make  enquiry  into  the  nature  of  the  hOt  and  what  will  be  the  confcquence  of 
granting  the  writ,  bec^ufe  the  country  m*y  be  drowned  in  the  mean  time,  whilft  the  f  commi/fioDcra 
are  fufpended  by  the  certiorari  |  but  that  is  only  a  difcrction^ry  oreciitiun  o(  the  power  of  the  Cf)uit» 
*— Comyns^s  Rep.  86.  pi  $4.  Trin.  12  W.  3.  B.  R.  the  King  v.  •  .  •  .  .  leems  to  bf  S.  C. 
but  ia  very  ihortj  (ays  the'juftices  ought  to  return  the  private  ad  vpon  which  their  order  is  foundcda 

apd  that  a  cerdorari  was' granted. ii  Mod.  403.  S.  C.  and  faya  it  was  mied  that  they  ftould 

make  a  tetura,  and  recite  the  ftatute  in  it. 
•  I  ft  Mod.  390.  S.  P.  accordingly  by  Holt  Ch.  J*  obiter. 

tC337} 

ift  Mod.  22,  A  certiorari  lies  to  wempt  juriJUiBhfff  i  per  Holt  Ch.  J.  ?n 

As'p.f.'    delivering  the  opinipn  of  the  court.     1  Salk,  148.  pi.  ij.  Hill, 

3  saik.79.    I  Ann.  B.  R,   Crofs  v.  Smith. 

pi.  4.  s.  C. 

ft  8.  P.— ft  Ld.  Raym.  Rep.  837.  S.  C.  ft  S.  P.  So  that  there  is  m  e9urt  or  JHrif4iflioa  thm 

tSM  wtbftaaJ  a  certiorari  \  aa  in  the  cafe  of  a  cuftomary  proceeding  by  foreign  attachment  in  London, 
]f  the  delendant  cannot  find  bail  bdow,  he  may  fue  a  certiorari,  and  u^>on  putting  'n  bail  i>  the  fupeiio* 
court,  the  capfe  will  proceed  tl|ere,  and  all  the  pro^cediiigs  ^^low  qpon  the  attachment  are  diflbived ; 
per  Holt  Ch.  J.  in  the  feveral  hook<  abore  cited. 

23.  It  ftem$  to  be  admitted  hi  the  late  reports,  that  ^  certiorari 

may  be  granted  to  remove  any  mdi3ment  from  London  or  Middle^ 

Jex  i  but  it  is  faid  that  he  who  prays  it  ought  to  give  3  days  notice 

to  the  other  fide.     Alfo  it  is  faid,  that  by  a  certiorari  to  London 

the  tenpur  of  thcindiftmcnt  onhjhalfle  remo%»ed  by  ^he  city  charn 

tcrs ;  and  it  feems  that  anciently  that  city  infided  on  a  priyilege, 

.**.',.,     fhat  all  indi6iments  and  proceedings  for  any  caufe,  except  fc-» 

•  ^  lonvy  (hould  be  tried  and  determined  therei  and  not  elfewhere, 

V  ^Ha^vk,  PI.  C.  ?87,  cap,  27,  f.  26, 


(B,  2)    Wbat  l^ecords  (hall  be  removed  by  it, 

8.  G.  cited    [^t  T^  *  certiorari  be  awarded  out  of  9*  K.-  the  lafi  day  of  Tri-t 

JL^'  *  i^'       ,  nffy  ternt^  to  remove  all  indiSffncnts  of  forcible  entry  againft 

1 100.'  certain  pcrfons,  'vjhere  they  are  not  indicted  at  the  time  of  the  award 

gjf  the  certiorari,  nor  at  the  time  of  the  delivery  of  the  writ  to  the 

•  officer,  but  after  they  are  indided  in  the  vacation  before  MichaeU 

mas  tcnn,  they  ought  to  be  removed  by  force  of  this  writ-   Mich. 

37  &  38  Eliz.  B.  R.  Cheney's  case,  per  curiam.] 

[2.  If  a  certiorari  iflues  to  remove  an  indi^menf  of  forcible  entry 
^giunfi'feveral^  naming  them,  whereas  but  ^  of  them  are  indiBed^ 
jtt  it  ought  to  b^  vemoyed,  Mich.  3  7)  38  ^z.  B.  ^.  Cheney, 
per  cutiam.] 

3.  If  Certiorari  iffues  to  Juices  rf  the  peace  to  fend  the  indiBfnent  of 
^:  N.  and  fn  the  fame  indiShmnt  20  others  are  indided,  yet  this 
^  a  i^ood  certificate  of  t^e  fecor4^  and  *tbe  .ju(^ce9  Qf  the  peace 
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fiall  not  mention  any  thing  of  the  others  In  thtir  certificate  ^   pcy 
Markham  Ch.  J.    Br.  Record^  pi.  57.  cites  6£.  4,  5. 

4.  A  certiorari  nui/I  remove  any  indicfment  if  it  Ife  before  the  return 
thereof  though  it  be  tfter  the  tejie  of  the  writ.  Agreed  per  cur. 
2  Keb.  142.  pi-  13.  Hill.  18  &  19  Car.  2.  B.  R.^The  King  v. 
Buck. 

5,  A  certiorari  was  brought  to   remove  an  indiUmcfit  of  force  S.  C.  ritei 
cgainfl  L.  atul  T.  unde  iwIiBati  funt.     An  attuchment  was  prayed  ^'  *^^ 
for  not  removing  an  indiftment  againft  L.  only.     The  court  held  1 199/10001 
this  writ  Joint  andfeveraly  but  that  a  writ  of  error  will  not  remove  Mich.  4 

a  fcveral  indidimcnt.  3  Kcb-  102.  pL  2.  HUL  24  Car.  2-  B.  R.  f^^^J;'^^ 
The  King  v.  Lcvet.  v.  Bain* ; 

but  it  uat 
anfwered  by  the  other  fide  that  this  cafe  in  3  Kcb.  watooly,  that  a  certiorari  might  be  joint  and&venl^ 
which  a  wi it  of  error  could  not  be,  whicii  he  agreed ;  but  chat  then  there  muft  be  Csveral  words,  as  U 
mud  be  intended  that  there  were  in  that  cafe.     Iblfl.  1202.  And  ibid.  iza^.  FowelJ  J.  faid  Ik 

thought  they  wuuld  hav«  learched  for  the  writ  in  that  eaie  of  3  *  Keb.  becauie,  aotwithftanding  any 
thing  faid  in  the  book,  the  writ  in  that  cafe  might  be  joint  and  feverai  \  and  Holt  Ch*J.  faid  that  where 
a  report  of  a  cafe  is  doubtful,  it  ought  tu  be  veridcd  by  the  record. 

•1:3383 

6-  J5.  W.  and  F*  were  jointly  indited  at  the  feffions,  and  B*  Ld.  Raym* 
was  alfofeverally  indiaed,  and  W.  F.  and  J.  S.  were  indited  in  ^^^^^ 
another  indicltne/ity  and  a  certiorari  was  awarded,  to  remove  all  in*  w.  3!  S/C. 
diclments  in  which  the  faid  B,  F,  and  W.  were  indiBedy  without  fay«  the  re- 
fayingy  vel  aliquis  eorum  itutiHatus   exifttt.     Adjudged,   that  only  ^^-^^^^ 
the  joint  indidlment  was  removed,  and  that  the  juftices  below  mcnt  again* 
may  proceed  on  the  others  without  contempt.     i.Salk.  146.  pL  9.  B.  and  of 
Mich.   1 1  W.  3.  B-  R.  the  King  v.  Brown,  Wood,  and  Foffc-  J^^^*w. 

brook.  »  and  another 

againft  F. 
an  which  they  weie  Indited  alone  by  themfelvcs.     On  motion  to  qua(b  the  indi^ment  againA  B.  it 
was  held,  that  it  was  not  removed  before  B.  K.  for  this  is  not  the  indictment  intended,  the  ceitiorari 
meaning  the  indidmcnC  in  which  B.  W.  and  F.  were  jointly  indited  j  but  had  it  been  vel  per  <]uo4 

aliquis  eorum  indlcUtus  exiilit,  it  had  been  otherwifc. 3  Salk.  7S.  pi.  i.  S.  C  &  S.  1'. S.  C* 

cited  as  of  a  certiorari  to  remove  all  order t  c^amfi  A*  B*  and  C,  and  the  cafe  was,  that  there  was  a  joint 
order  againft  A.  B.  and  C.  and  another  order  againft  B.  and  C.  and  anotlxr  againft  A.  only;  it  was 
itfolvedy  that  the  joint  order  was  only  rcmoxed,  and  not  that  as  to  B.  and  C.  only,  and  the  other  againft 

A.  only.  2  Ld.  Rayra.  Rep.  laoo.  Mich.  4  Ann.  At%,  cites  it  as  the  cafe  of  the  Kinc  ▼.  Fossk« 
saooK  i  but  fays,  that  the  reafnn  of  the  refolution  was,  becaufe  the  court  took  it  that  the  firft  waa 
the  only  order  intended  to  be  removed.  ■■  Ibid.  Mr.  Broderick  faid,  that  the  cafe  of  FoftebroolE 
•rasas  it  is  cited,  but  that  it  was  rcfolved  by  the  rhr?e  judgci,  abfente  HollCh.  J.  ■  IMd.  lao^. 
Powell  J.  a/ked  the  counfcl,  how  they  anfwer  the  cale  of  the  King  v.  Fofl'ebrook.  ■  a  Hale*a 
Hift.  Fl.  C.  211.  cites  Mich,  zz  Car.  1.  B.  R.  Adjudged,  thatfuch  a  certiorari  to  remove  all  in- 
didments  againft  A.  and  B.  removes  ail  wherein  A.  or  B.  are  indicted,  cither  alone,  or  together  with 
^her  perfons,  and  cites  alfo  i  R.  3.  4.  b.  and  16  H.  7.   16.  a. 

if  A.  B.  C.  and  D.  be  aAoaliy  indided  in  one  indidment  for  one  offence,  and  a  certiorari  be  to 
remove  all  iildi^ments  againft  A.  and  B.  this  will  be  fu/Hcient  to  remove  the  indi^ment  againft  A.  an4 

B.  and  alfo  it  removes  the  indi^ment  as  to  C.  and  D.  for  the  juftices  may  deliver  the  indi^ment  per 
manos  proprias.  Mich.  37  ie  3S  £1.  B.  R.  Woodward's  <aie  contra  6  £.  4.  5.  a.  %  Hale's  Hift.  PI. 
€.213,214. 

But  if  the  indictment  be  but  one,  hot  the  offeaces  feverai,  as  if  A.  B.  C.  and  D.  be  tadiOrd  by  ona 
bill  for  keeping  feverai  diforderly  honles,  a  certiorari  to  remove  this  indid^ment  againft  A.  and  B.  re-* 
movei  not  the  indidlment  as  to  C.  and  D*  for  though  |^ey  axe  all  compriaei  in  one  bill,  yet  they  am 
feverai  indidments,  and  fe\Yral  ofkoctM,  and  fo  the  record  is  in  B.  R.  virtually  and  truly  as  to  A* 
and  B.  but  as  to  C.  and  D.  the  record  remains  below.     2  Hale's  Hift.  Vt.  €.214. 

But  if  the  juftices  per  manus  ^uas  proprias  deliver  the  bill  into  court  againft  all  af  them,  as  thef 
may,  then  if  a  record  be  irndt  of  that  delivery,  the  indi^ment  is  entirely  removed  againft  A.  B.  C. 
and  D.  becaufe  not  d*oc  upon  the  W|{i  of  certiorari,  but  per  manus  fuas  proprias ;  but  othrrwife  it  it 
ivhcffi  the  offences  are  feverai,  and  the  indictment  againft  A.  and  B.  is  removed  by  writ,  and  by  a 
fetuin  iodoried  upon  the  writ,  for  then  that  fingle  indictment  that  csncrrnt  A  and  B«  is  removed,  and 
aec  the  oCuersj  wJkcc  chc  Q&cmu  «e  (cveral^  aad  Icvcrally  charged.    ikHak'i  Hift*  PL  €•  214. 

Dd4  Bot» 
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Bat,  ai  I  fatd,  if  there  be  one  indlOment  agtioft  A.  B.  C.  and  D.  for  one  murder  or  burglary,  a^ 
•tber  againft  the  fame  perfont  for  robbery,  and  a  third  agalnft  the  fame  perfona  for  a  rape,  a  ccrtiorail 
to  remore  all  indid^ments  againft  A.  and  B.  removes  all  tbefe  feveral  indi^mems  agalnft  A.  B.  C* 
and  D.  for  though  in  law  each  of  them  be  federally  a  felon,  yet  inafmucfi  as  they  arc  joiady  charged, 
they  (hall  be  all  removed  as  to  A.  B.  C*  and  D.  by  virtue  of  this  one  writ,  contrary  to  the  opinion  of 
Markham  6  £.  4.  5.  a.     2  Hale's  Hift.  Fl.  C.  214. 

S.  ?•  held  ^.  Two  being  indi£led,  one  of  them  removed  it  by  certiorari, 
hiu^ri!^*  entering  into  recognizance  to  carry  it  down  to  trial ;  and  it  was 
pi.  63.  .  refolvcd,  that  the  indi5fment  was  removed  quoad  bcthy  and  that  the 
Trin.  1 5  defendant  who  removed  it  faves  his  recognizance  by  trying  it  as  to 
Atoh.— *  ^^^fiifi  fo^  ^^^^  ^^  acquittal  of  one  is  not  an  acquittal  of  the 
A.  and  B.  Other,  nor  vice  verfa^  neither  can  it  be  exa£led  of  him  to  enter 
were  india.  j^^q  ^  recognizance  to  try  againft  both ;  and  that,  notwithftand- 
der?  b!*''  *^8  ^^^  ^'^^  defendant  had  appeared  below,  and  now  by  the  re- 
flies,  and  A.  movai  is  put  without  day,  wherefore  if  be  do  not  come  in  above 
brought cer.  gratis^  proccfs  oi outlawry  Jball go  againft  him;  and  for  this  caufe 
move  the  in-  i*  ^^^y  ^^^  before  the  ftatute  the  courfc  was  to  grant  no  certio- 
diamentin-  raries  to  remove  indi£^ments  from  London  orMiddlefex,  without 
to  B.  R.  it  ^ijg  defendant  gave  bail  to  try  it  j  and  the  Ch.  J.  faid,  it  is 
that  the'  always  indorfed  on  the  back  of  the  certiorari,  at  whofe  requeft  it 
whole  record  is  granted;  for  though  it  be  the  king's  command,  yet  it  is  a 
was  '*™ojf-^  prayer  of  the  party,  and  the  end  of  certiorarics  is  to  do  jufticc," 
there  cannot  and  prevent  vexation  and  *  oppreffion;  and  if  7.  be  indi£tcd  jointly, 
be  a  trao-     and  join  in  plea,  there  (hall  go  but  one  venire  facias ;  fecus  if 

c^ifiicatfe  ^^7  f^^^-  ^^  ^^^  <^°^-  Mich.  13  W.  3,  The  King  v.  Wor- 
the  writ  is     fcnholm  and  Weeks. 

recordum  U  , 

procefTum  cum  omnibus  ea  tangentibut,  but  the  chief  juftice  doubted  of  it,  and  faid,  that  the  opiniom 
of  Markham,  in  one  of  our  boolc!>,  is  againft  it,  and  that  it  would  be  mifchievoos  fhould  it  be  fo, 
becaufe  in  fucb  cafe  B<  might  be  attainted  by  outlawry  without  bis  Knowing  of  it.  Mar.  i  is.  pi.  190. 
Trin.  17  Car.  Anon.*-*-2  Hawk.  PI.  C.  292.  cap.  27.  f.  5.  fays,  that  if  divers  are  indidod  in  the 
fame  indiftmcnt,  and  fume  find  fureties,  and  othen  not,  the  indidment  ought  to  be  removed  as  to  tbofe 
who  find  fureties,  becaufe  they  fhall  not  be  prejudiced  by  the  default  of  the  others  ;  and  that,  as  fome 
fay,  it  (hall  be  removed  as  to  the  others  aifo,  and  cites  Keb.  231.  pi.  51.  6  £.  4.  5.  a.  and  Mar*  1 11. 
fbut  mifprinted  for  112.] 

C339] 

I  Saik.  148;.  8.  A  certiorari  iflued  to  tl^  court  of  Ely,  to  certify  all  pleas 
PJ*  }.3*  tunc  nuper  levaf*  The  plea  [plaint]  was  levied  after  the  tefte^  and 
Smith  *  before  the  return.  Per  cur.  it  was  well  removed  \  for  a  certiorari, 
S.  c.  &  as  well  as  a  recordare,  ihall  remove  all  pleas  pending  at  the  time  of 
*•  ^;  *^-      the  return.     7  Mod.  158.  Hill,  i  Ann.  B.  R.  Smith  v.  Crofs. 

cordmgly.  '  r 

—12  Mod.  643.  S.  C.  but  I  do  not  obferTe  S.  P»  3  Salk.  79.  pi.  4.  S.  C.  but  not  S^  P.— » 

a  U.  Raym.  Rep.  836.  838.  S.  C.  tc  S.  F.  held  accordingly,  per  tot.  cur.  a  Ld.  Raym«. 

Rep.  1305.  Mich.  8  Ann.  Anon.  S.  P.  per  Powell.  J.  accordingly.  S.  C.  cited  Arg.  2  Ld. 

Raym.  Rep.  1202. 

s  Salk.  151.  p.  A  certiorari  was /^  remove  omnes  ordines  againjl  A.  and  3, 
but*this  '  nuper  fa£lor\  the  order  renwoed  was  againft  B.  onfyj  and  this  order 
point  of  the  appeared  to  be  made  after  the  te/te  of  the  writ.  The  queftion  was, 
order  re-  whether  this  order  was,  well  removed,  and  the  court  ordered 
made  fubfc?  counfel  of  both  fides  to  fpeak  t6  this  point,  and  after  argument 
«)uent  to  the  the  certiorari  was  quaihed,  becaufe  it  w|S  not  fufficient /to  remove 
tdle  of  the  jj^jg  feveral  order,  and  a  new  writ  was  granted ;  but  it  was  agreed 
not  apKar     '^  ^'  ^  i^^  '^^^  '^  remove  a  joint  orJCUr  againfi  A.  and  B.     2  Ld.* 

there.         Raym.  Rep.'  x  199.  Mich.  4  Ann.  B.  R.  the  Queen  v.  Bains. 
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(B.  3.)     Dircded.     To  what  Perfons, 

I.  CErJeant  Hawkins  fays,  a  Hawk,  PI.  C.  290.  cap,  27.  f.  43, 
"^  that  all  the  precedents  he  is  able  to  find  of  certioraries 
for  the  removal  either  of  indiEiments  or  recognizances  from  feffionsy  are 
direBed  either  to  the  jt^ice^  (f  peace  for  the  county  generally^  or  fo 
fame  of  them  in  particular  by  name^  and  not  to  the  cujlos  rotulorum  : 
and|  according  to  Lambard,  they  are  never  dire£bed  to  him ;  yet 
it  is  taken  for  granted  in  the  year-book  of  H.  7.  [2  H.  7.  1.  pi.  2.] 
that  after  a  recognizance  for  the  peace  is  brought  into  cuftos 
rotiUorum,  it  ihall  be  certified  by  him  j  but  furcly,  if  the  certio- 
rari be  direfted  generally  to  the  judices  of  the  county,  or  any 
one  of  them,  it  may  be  as  well  returned  by  any  of  them,  as  by 
the  cuflos  rotulorum ;  and  he  queflioned  whether  it  can  be  well 
returned  by  him,  unlefs  he  do  it  as  juilice  of  peace,  naming  him* 
felf  fuch  \  but  if  there  are  fuilicient  precedents  to  warrant  the 
direfiing  the  certiorari  to  him  as  cuftos. rotulorum,  there  can  be 
no  doubt  but  that  a  return  by  him  as  fuch  will  be  good. 

2.  An  qfftfe  is  taken  before  one  of  the  juJKces  of  afftfe  only^  and  a  H«wk. 
the  clerk  of  aflife  does  not  wait  the  coming  of  the  other  juilice  of  ^l-  C*  ^90* 
afiife,  yet  the  other  jujiice  by  certiorari  may  certify  the  fame  record*  s***p?aiid 
Br.  Record,  &c.  pi.  81.  cites  11  H.  7.  5.  '       '  dtwS.  c. 

3.  A  certiorari  may  be  dire£ied  to  the  fheriff  and  coroner  to  re^ 
move  an  appeal  by  bill  before  the  coroner ^  becaufe  the  (herifF  has  a 
counter-roll  j  but  if  the  certiorari  be  direAed  to  the  fheriff  only  in  [  340  ] 
cafe  of  appeal,  or  indi£lment,  or  death,  it  is  not  fufficient  to  re- 
move the  record,  becaufe  he  is  not  judge  of  the  caufe^  but  has  only  a 
counter-rolL     2  Inft.  176. 

4.  If  •  one  of  the  ju/lices  ofajftze  dies  before  the  return,  a  ccrtio-  •  S.  P.  %u 
rari  may  be  awarded  out  of  the  court  of  common-pleas  to  the  fur-  «>^»n6'y» 
vivor,  to  certify  the  verdiS  ;  if  both  thejttftices  die,  the  clerk  of  the  pi.  cTa'oo. 
a//!fe  may  bring  it  in  without  a  certiorari,  or  a  certiorari  may  be  cap.  27.  f. 
awarded  to  the  executors  or  adminijlrators  of  them,  to  certify  the  ♦*' 
record.     2  Inlh  424. 

5.  A  certiorirfT  to  remove  a  record  ought  not  to  be  made  but  S.  p.  not* 
to  an  officer  known  to  have  the  cuftody  of  the  record,  and  upon  a  |^'*^^, 
furmife  that  he  hath  fuch  a  record  in  his  hands ;  per  Roll  Ch.  J.  itti^ht  to' 
and  therefore  we  will  not  upon  an  affidavit  grant  a  certiorari,  but  be  direaed 
upon  a  furmife.  made  upon  the  roll.    Sty.  371.  Pafch.  1653.  ^f^l^ 

B.  R.   Anon.  rior  court, 

ind  in  fome 
caiei  to  others,  as  ihall  be  moft  agreeable  to  the  ufoal  coorfe  of  approred  precedents,  which  feems  to  be 
the  bett  f  vide  whereby  to  jndge  of  this  matter,  and  accordingly  it  feems,  that  for  an  indidment  or 
coflfelfioB  of  an  approver  before  a  coroner,  it  fliill  be  djreAed  to  the  coroner  alone  ;  and  for  an  appeal 
both  to  the  iieriff  and  coroner  $  and  for  an  indidmenc  in  the  cinque  ports  to  the  mayor  and  jurats  { 
and  for  an  indidment  at  an  affiie  in  a  couoty  palitiaitc  to  the  fhanccltor  of  foch  cooaty,  who  ihaU 
ted  for  it  to  the  jufticcs  of  affife 
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See  tit.  (C)  How  it  fhall  be  certified.  In  i^hat  Cafes  the 
foj  7V//(?r  of  the  Record  (hall  be^  certified,   and  in 

what  Cafes  the  Record  it/elf. 

Hofc.  135,  [i.  TT^HERE  the  court  which  atoarJi  the  certlbrarl  cannd 
S.*C?&  hold  plea  upon  the  record  it/elf^  there  only  a  tenor  fliall 

si  P.*  ac-  be  certified,  becaufe  otherwife  if  the  record  itfelf  fhould  be  re- 
cordingiy.  movedy  there  would  be  a  failure  of  right  afterwards.  Hili.  14 
frs.^a  ^'  J*^-  Banco.    Pie  and  Thrill.] 

Nob.  135.  [2.  As  in  an  information  in  banco  upon  thejiatute  of  recufants^  if 
|l.  181.  an  indi8ment  and  conviilion  of  the  defendant  to  be  a  recufant  is 
sl  p!  ac-  pleaded,  and  thereupen  nul  tiel  record  is  pleaded^  and  a  certiorari 
cor4ingly.  ijfues  de  banco  to  the  juflices  of  peace  before  whom  the  convi£lion 
•7^**  c^c  ^^****  ^^  jufticcs  ought  only  to  certify  the  tenor,  becaufe  the 
"*  '*  *  '  common-pleas  cannot  hold  plea  upon  the  record  itfcif  if  it  fliould 
be  removed.     Hill.  14  Jac.  Banco,  Pie  and  Thrill,  refolved.j 

3.  If  one  brings  debt  on  a  recovery  in  an  inferior  court,  as  in  a 
court  of  piepowders y  &c.  tliere  it  is  not  neceflary  for  the  party  to 
have  the  record  itfelf,  nor  the  tenor  of  it ;  y&  if  one  brings  debt  in 
C.  jB.  on  damages  recovered  in  B.  R,  or  in  the  court  of  Nor^vich ; 
but  if  nul  tiel  record  be  pleaded  thercy  it  is  fufHcient  if  the  tenor  of 
the  record  be  removed  into  chancery  by  certiorari,  and  feut 
thence  by  mittimus.  F.  N.  B.  242.  (B)  in  the  new  notes  there 
(a)  cites  7  H.  6.  ip.  See  19  H.  6.  79  &  80.  Accordant  Dyer 
187. 

4.  Where  one  is  to  fue  execution  of  a  record  in  another  courts  as 
where  it  is  to  fue  execution  in  C.  Bs  on  a  recovery  in  ancient'  de^ 
vtefnty  or  before  juftices  of  ajjifcy  ir  of  oyer  and  terminer y  ^hcre  the  re- 
cord itfelf  ought  to  be  removed  ,into  chancery  by  certiorari,  and 
the  faid  record  with  the  certiorari  fent  into  C.  B.  by  mittimus ; 
and^  y  an  attaint  is  before fued  on  fuch  a  recovery y  34  H,  6.  251. 
But  when  execution  is  to  be  fued  in  C.  B.  upon  a  record  which  remains 
in  the  treafury  therey  as  on  a  fine y  recovery  &c.  (Note,  all  thofe  re- 
cords were  removed  into  the  receipt  of  tlie  exchequer  circa  temp. 

C  34^  J  9  H.  4.  37  H.  6.  X7-)  But  where  it  is  in  the  chancery,  as  on  a 
petition  among  parceners,  Dyer  136.  there  they  will  not  fend  in 
the  record  itfelf,  but  a  certiorari  to  the  chamberlain  and  treafurer, 
and  a  mittimus  of  the  tenor  of  the  record.  See  the  cafe  39  H.  6. 
4.  per  Prifot.  And  if  the  tenor  of  the  record  be  before  the  cer- 
tiorari filed  in  chancery,  they  will  not  fend  the  certiorari  into  the 
receipt  (treafury),  nor  fend  in  the  tenor  which  is  there  fiM,  but 
only  tenorem  tcnoris ;  and  it^feems  that  is  fufficient.  1 7  H.  6, 
17.  28.  F.  N.  B.  242.  (B)  in  the  new  notes  there  (a). 

5.  Note,  when  a  man  recoversy  and  has  not  executiony  and  the 
records  are  removed  into  the  receipt  or  treafury,  there  the  party  who 
would  have  execution  may  fue  certiorari  out  of  the  chancery  to  the 
chambirlain  and  treafurer^  to  certify  the  record  in  chancery ^  and  when 

it 
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it  comes  there,  they  may  fend  it  by  mittlmtts  into  B*  R.  if  It  came  « 
thence^  and  into  C.  B.  if  it  came  thence^  and  there  to  fue  execu- 
tion ;  and  per  Moyle  J.  the  chancery  do  not  chufe  to  write  for 
the  record  and  procefs,  but  for  the  tenor  of  the  record  and  pro* 
cefs,  but  the  juilices  of  afiifc  ufe  to  write  for  the  record  and  pro^ 
cefs,  and  the  fame  is  faid  elfewhere  for  a  fine  levied  \  note  a 
diverfity.     Br.  Certiorari,  pi.  i.  cites  37  H.  6.  16. 

6.  If  a  nun  be  cottviB  before  the  Jherijf  upon  a  re^lffeiftn^  and 
fofi^diffeiftn^  then  he  (hall  not  be  delivered  out  of  prifon  without 
the  king's  fpecial  command,  and  then  he  ought  to  fue  a  certiorari 
to  remove  the  record  into  B.  R,  and  there  to  agree  with  the  King 
for  his  fine.    F.  N.  B.  190.  (F). 

7.  Certiorari  awarded  out  of  B.  R.  direfted  to  the  nifhs  brevium 
of  C.  B.  to  remove  a  record  of  a  fine  levied  in  the  time  cf  P*  isf  M* 
The  tranfcript  whereof  was  only  removed  before  ty  writ  of  error, 
and  the  error  was  found,  and  adjudged ;  and  the  intent  of  this 
certiorari  was,  that  the  record  of  the  fine  might  be  taken  off  the 
file,  and  cancelled  in  B.  R.  and  upon  precedents  ihewed,  the 
eertiorari  was  granted.  £).  274.  b.  pi.  44.  Pafch.  10  Eliz. 
Bourne  v.  Ruflell. 

8.  But  where  a  certiorari  iflued  to  the  chief  ji*flice  rf  C.  B.  to 
remove  a  record^  a  verdi£t  was  given  by  nifi  prius,  and  an  attaint 
was  brought  againft  them  in  B.  R.  this  certiorari  was  not  allowed^ 
no  precedent  being  to  be  found  of  fuch  writ ;  for  the  entry  of  the 
clerk  of  the  treafury  in  C.  B.  does  not  fay  quod  recordum  prxd' 
fcmovetur  in  B.  R.  virtute  brevis  de  certiorando,  but  only  virtute 
brevis  dc  errore  corrigcndo  fub  magno  figillo  Anglix ;  where- 
upon the  party  purchafed  a  new  certiorari  out  of  chancery  pro- 
lenore  record!  only,  which  was  certified  to  the  chancery  accord-* 
ingly,  and  fent  thence  into  B.  R.  by  mittimus.  D.  274.  b.  275. 
a.  pi.  44,  45.     Pafch.  10  Eliz.  Bourne  v.  Ruflelh 

9*  A.  and  Bm  were  indited  for  a  murder.  B.JIed,  and  A*  Bring/ 
fi  certiorari  to  remove  the  indi£tment  into  B.  R.  It  was  infifted 
that  the  whole  record  {hould  be  removed,  and  that  there  could 
be  no  tranfcript  of  it,  becaufe  the  writ  was  to  certify  recordutn 
&  procefTum  cum  omnibus  ea  tangentibus }  but  the  chief  juftice 
doubted,  and  faid  that  the  opinion  of  Markham  in  one  of  our 
books  is  againft  it,  and  faid  it  might  be  mifchievous ;  for  fo  the 
other  might  be  attaint  here  by  outlawry,  who  might  know  no- 
thing of  it.    Mar.  112.  pi.  190.  Trin.  17  Car.  Anon. 

10.  In  ai/  counties  except  London  the  record  itfelf  is  removed  by  a  BatAcjrof 
certiorari:  admitted  pef  cur.     Sid,  23Q,  pi.  28.  Mich.  16  Car.  2.  JSr'thSl 

B.  R.  ttr  ceitUjr 

ooly  vtao» 
rem  icJMi;   fo  that  tb«  rfrord  itfelf  remains  with  them.     Agreed*    Std.  IS5.  pi.  5.  Mich.  15 
Cu,  ft.  B.  R.  Holt  Cb.  J.  faid  that  it  it  an  error  in  the  clerks  in  Louden^  that  upon  ft  certio- 

rari tbry  retmm  §nfy  the  trawfeript^  at  if  the  record  remained  below  ;  for  in  C.  B.  thoogh  they  do  BOC 
Rtum  the  very  Individual  lecord,  yet  the  tranfcript  is  returned  «s  if  it  were  the  record  itfelf,  and  fi)  it 
ia  10  judgment  of  law.  2  Salk.  565,  pi.  ft.  Hill.  8  W.  3.  B.  R.  The  King  v.  North.— —Tlw 
«cry  record  itfelf  is  to  be  removod  in  all  places  except  London^  where  they  are  obliged  only  to  fend  np 
^he  tranfcript ;  per  Fpttefcve  It  Q2><^$  J^pa  Aiit  negatui|i«  Bvaard.  Rep.  in  B.  R.  Mich.  13  Geo*  i* 
>lAon« 

iz.  On 


34^ 
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Ti.  On  a  certiorari  to  return  an  order,  it  was  returned  tba^v 
viz.  Cujtis  qitidetn  tenor  fequitur  in  hac  verba;  and  becaufe  it  wat 
not  ^ii  quulem  ordo  fequitur  in  hac  verba^  it  was  quadied.  i  Salkr* 
147,  pi.  10.  Pafch.  I  Ann.  B.  R.  The  Queen  v.  the  Pariih  of 
St.  Mary's  in  the  Devizes, 


Br.  Certjfi- 
CatiooofAf- 
fife,  pi.  5. 
cites  21  £• 
3.3. 


(D)     Certiorari.     Lies  In  what  Cafes. 

•   1^  ^JJ'fi  P^fi  ^^  P^'^^y  5*"^  ^^  adjourned  into  bank,  tluA  judgment 
*  given  tkere,  the  defendant  cannot  have  certification  of  aflife. 


nor  attaint  tliercj  hut  Jhall  remove  tie  record  before  the  jtiflices  of 
qffife  again,  and  there  he  may  jiave  certification  or  attaint.     Quod 
nota;    and   it  feems   that  the  removing  ihall   be  by  certiorari^ 
But  quxre  inde  oi  the  manner  thereof.     Br.  Caufe  de  Remover, 
pi.  16.  cites  21  £.  3.  30. 

2.*'If  a  man  be  indited  in  the  county  of  L.  the  hinges  bench  fball 
not  write  for  the  body  and  the  record  upop  furmife,  but  upon  matter 
of  record;  but  (hall  be  removed  into  the  chancery  by  certiorari^, 
and  fent  into  B.  R.  by  mittimus.  Br.  Corone^  pi.  192.  cites 
41  Air.  22^ 

3.  A.  brings  a  nvrit  of  confpiracy  againft  B.  and  others.  This 
confpiracy  was  tp  indiii  A,  of  a  felony,  of  which  he  was  arraign- 
ed and  acquitted.  The  defendants  plead  that  the  indidkment 
was  before  certain  juflices  of  peace,  ivho  compelled  the  defendants 
to  be  jurors  upon  finding  the  indiftment,  and  that  they  with 
others  were  jurors  upon  finding  the  faid  indiftment^  &c.  The 
plaintiff  replies  nul  tiel  record.  In  this  cafe  the  defendants  have  a 
day  given  them  to  bring  in  the  record,  and  fail.  The  plaintiflF  has 
judgment.  This  judgment  was  revcrfed ;  for  the  coujt  of  C.  B. 
ought  to  have  awarded  a  certiorari  to  the  julticcQ  of  peace,  to 
certify  whether  they  hnye  fuch  a  record ;  for  they  are  an  in- 
ferior court  to  the  court  of  C.  B.  But  in  this  cafe,  where  tlic 
court  is  fuperior,  or  the  jurifdiflions  equal,  day  is  given  to  the 
defendant  to  have  the  record  in  court  by  a  certain  day.  By  the. 
judices  of  both  benches.     Jenk.  1 14.  pi.  23.  cites  4  H.  6.  23. 

4.  A  certiorari  //  to  remove  a  thing  out  of  a  court  of  record*. 
Br.  Admeafurement,  pL  6.  cites  7  £.  4.  22. 

5.  Writ  is  directed  to  the  flieriff,  and  mefne  bctiueen  the  tefle. 
and  return  the   king  died',    and  alfo  it  was  a  preranptory  a^ion 

S.'c.'"  w/'/VA  ought  to  be  taken  within  the  year,  as  appeal  of  death,  or. 
formedon  againfi  pernor,  and  the  tejle  was  within  the  year,  but  the 
return  after  the  year ;  yet  fuch  writs  in  thefe  cafes  were  brought 
into  bank  by  certiorari,  and  refummons  or  re-attachment  award- 
ed, which  will  fave  the  year.  Quod  nota  bene.  Br.  Certiorari, 
pl.  12.  cites  10  £.4.  13. 

6.  A  man  diflrained  by  lofheep.  The  owner  brought  replevin, 
and  the  defendant  affirmed  plaint  ^gain/l  him  in  a  bafe  court  by  covin, 
to  have  the  Jheep  attached,  fo  that  replevin fhould  not  be  made',  by 
which  the  fberiff  returned  this  matter    and  tlie  plaintiff" prayed  fu^ 

IZ  perfedeas, 


Br   Re -It- 

tachmcoty 
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pefftdeas  fir  hlni  and  his  goods ^  betaufe  this  court  has  the  antieAt  fetfw  i 
and  had  it  for  bodyi  but  not  for  goods ;  but  per  Laicon,  he  fhall 
have  for  both ;  and  by  feveral  he  may  have  certiorari  of  all  if 
he  would.     Br.  Certiorari,  pi.  17.  cites  16  £.  4.  8. 

7.  Where  a  man  had  cajl  proteii'um  after  ijfuej  certiorari  iffued 
out  of  chancery  to  inquire  whether  he  attended  the  bufinefs  of 
the  king  or  his  own  proper  bufinefs,  and  certified  that  his  own 
proper  bufinefs  \  by  which  the  Chancellor  granted  innotefcimus, 
and  the  prote£iion  was  repealed,  and  refummons  awarded  imme-* 
diately.     Br.  Certiorari,  pi.  14.  cites  21  E.  4.  20. 

8.  Certiorari  lies  to  remove  redijfeifm^  andpojl  dtjjeifm^  and  to  re-    [  343  ] 
move  record  out  of  one  county  to  have  recovery  in  another  county ;  and 

lies  to  remove  record  out  of  a  franchife  to  the  common  law^  to 
have  execution  in  a  foreign  county^  hecaufe  the  debtor  has  nothing  with^ 
in  the  franchife  \  and  it  lies  to  remove  afftfe,  Br.  Certiorari,  pi.  1 8. 
cites  F.  N.  B. 

9.  And  'tuhire  record  is  fo  removed  from  one  Jufiice  to  another, 
there  writ  ought  to  be  dire&ed  to  the  nenujuftices  to  receive  it.     Il^d. 

10.  And  it  lies  upon  every- record  which  is  in  the  treafury  to  have 
is  removed  into  the  chancery^  andftnt  into  bank  by  mittimus  to  have 
execution  upon  it\  for  the  juftices  of  bank  cannot  aw^rd  execution, 
if  they  have  not  the  record  before  them.     Ibid. 

11.  AxiA  vifhetc  deed  is  denied^  by  which  it  remains  in  court, 
there  the  party,  who  fliould  have  it  after,  ought  to  have  fpeciat 
writ  to  them,  to  have  delivery  thereof.  And  it  lies  to  bring 
in  record  which  is  pleaded  in  bar  in  another  court.  And  it 
like  wife  lies  to  have  execution  where  the  jujlices  are  removed^  and 
new  jufl'ues  authorized.  And  it  lies*  to  remove  flatute  faple  to 
have  execution  thereof.  And  it  alfo  lies  to  have  tenorem  recordi,  and 
in  fome  cafe  tenorem  tefioris.  And  to  remove  record  out  of  a 
franchife  into  another  court.     And  to  certify  outlawry.  It 

lies  to  remove  record  of  acquittal  of  a  felon,  *  And  it  lies  *  '^^  ^^"^ 

to  remove  record  before  juflices  of  oyer  and  terminer.  And  to  ^^^^ » 

have  execution  in  a  foreign  county.  And  it  lies  to  remove  re-  certiorari  ro 

cord  to  have  charter  of  pardon  upon  it.  And  it  lies  to  remove  re-  ^^^^  *  ''<'- 

cord  to  have  it  exemplified.  And  it  lies  to  remove  record  to  ^^p^^rct 

have  attaint.  And  to  remove  record  y^rtpwi  the  Marfhalfea  to  before  juf- 

have  thereof  attaint.         And  it  lies  to  remove  record  of  frefi  firce.  '*^"  ^f^^^ 
And  it  lies  to  the  cuflos  brevium  to  certify  writs,    warrants  of  at^  ^er,  &c.  bc- 
torney,  &c.  which  concern   the  record  or  matter.  And  it  caufc  tie 

lies  to  the  juflices  offewers  to  make  certificate  of  their  prefentmentSf  iS^c.  ^^^^'^^'^'^ 
And  it  lies  to  certify  whether  J.  N,  againj}  whom  exigent  is  award-  per  to  jud^e 
^df  be  peer  of  tin  realm  to  have  fupcrfedeas ;  quod  nota.  And  upon  the 

it  lies  to  the  efcheator  to  certify  records  and  inquifitions,  or  feizures  for  "'^^^JJ  ^*'' 
the  king  before  him,  or  made  for  him.  And  it  lies  to  certify  ©f  the  cafe, 

the  king  in  the  chancery  who  lajl  prefetited  tofuch  a  benefice.         ^      which  are  " 
And  of  the  value  ^fuch  fees  and  advowfons,  &c.     Br.  Certiorari,  ^confi/cl^ 

pL  X  8.  cites  F.  N.  fi.  whether  it 

qught  to  be 
cftreated  or  not.    2  Hawk.  PU  C.  288.  cap.  27.  f*  33* 

I  a*  A* 
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Mm*4So.        12^  A*  was  indi£led  of  murder  in  Eflex,  and  outlawed,  and  ttie 

BrR.^Sr*  ^""^^^^  certified  in  B.  R.  but  as  certified  it  is  erronetmsy  becaofe 

sJc.  into-  the  exa£his  is  ad  comitatiun,  without  faying  meum.     The  attor- 

tidemYcrbU   nej  general  (hews  that  the  king  bad  fazed  the  lands ^  and  fir  af* 

firing  the  hinges  eflate^  and  to  prevent  the  reverfai  of  the  outlawry^ 

prayed  a  certiorari  to  the  eoronersy  whether  the  exa£his  was  ad 

oomitatum  (without  meum)  and  upon  their  return  to  amend  it\ 

and  there  was  a  precedent  in  the  time  of  £.  4.  where  one  Stan-* 

ley  was  indicted,  and  was  in  fome  places  wrote  Starely ;   and  a 

certiorari  was  awarded  hereby  the  court.    Lat.  aio.  Plume's 

cafe* 

13.  Certiorari' was  denied  to  remove  an  information  exhibited 
in  the  mayor's  court  of  London  againft  a  wood-monger  there, 
grounded  upon  an  aEl  of  common  councUy  unlefs  fuch  iMflion  had 
appeared  to  be  againft  law  *,  fed  adjomatur  to  hear  couniel  of 
both  (ides.     Sty.  211.  Pafch.  1649.  Anon. 

14.  On  a  motion  for  a  certiorari  to  remove  an  indiclment  pre^ 
f erred  againjl  one  in  Newgaiey  Roll  Ch  J.  faid,  he  lies  there  fir 

murdery  and  if  outlawed  thereupony  yet  take  a  certiorari  to  remove 
the  record,  for  his  fi^  was  the  JlahUng  of  a  many  andflaUing  in 
r  244  ]  iti  nature  is  butfehnyy  and  is  not  murder y  although  the  party  can- 
not have  his  clergy  for  it,  by  reafon  of  the  ftatute  made  by  king 
James  againft  ftabbing,  elfe  by  the  common  law  he  might  have 
had  it.     Sty«  364.  Hill.  1652.  B.  R.  Anon. 

15.  The  court  was  moved  on  behalf  of  the  defendant,  for  a 
certiorari  to  remove  certain  indlBments  preferred  againft  him  in* 
Londony  fir  felling  of  leathery  to  the  end  he  may  have  an  indifferent 
trial  notivithfianding  theflatutCy  which  dtreBs  that  the  indiElment  he 
preferred  in  the  county  where  the  offence  was  committed.  Roll  Ch.  J. 
faid,  there  the  ftatute  was  made  for  the  eafe  of  tlie  defendant, 
and  therefore  he  may  remove  the  indi£lment,  otherwife  he  ftiall 
be  in  worfe  cafe  Aan  he  was  before  the  ftatute ;  therefore  or- 
dered a  certiorari.    Sty.  356.  Mich.  1652.  B.  R.  Anon. 

16.  12  Car.  2.  cap.  23.  No  ctxXxox^xx  fiall  Jlay  the  proceedings 
afthejtfHces  in  a  caufe  concerning  the  excife. 

%tivKlL?\.       17.  It  was  agreed  by  all  the  juftices  not  to  grant  certiorari  ta  ^ 
^'  *£.^'  r^'  remove  any  indiSment  of  perjuryy  forgeryy  or  any  fuch  great  nufde^ 
Ur^;\\  feems  ntcanory  becaufe  it  is  a  mifchief  commonly  feen,  that  when  it  is 
that  the       removed  by  certiorari  they  never  proceed  here,  and  fo  die  mat- 
TOtaJinl.    ^^^  8^*  unpunifticd,     Sid.  54.  pi.  19.  Mich.  13  Car.  2.  B.  R- 

rily,  at  the     Anon. 

prayer  of  the 

defendant,  grant  a  certionri  for  the  removMl  of  an  indidment  of  perjury  or  forgery,  or  other  lieinout 

mifdemeanor;   for  fuchcrines  dfici-ve  alJ  po&bie  difcoaonoance,  and  (he  certionui  mi^ht  delay,  if  not 

wholly  difcourage  their  pcoiecacion. 

But  by  5  IT.       18.  22  Car.  2.  cap.  12.  yi  4.      ^11  drfe8s  of  repairs  of  cmtfe^ 
^  ^'i^f  ^^y^*  pavementSy  highways,    or  bridgesy  Jball  be^prefenfed  in  tbt^ 
0rn  'mi'^i    county^  and  no  fuch  prefentment  or  indsilment fimU  he  removed  hy  cer^^ 
ment  bt  a-     tiorariy  or  Otherwife y  out  if  the^ county y  till  fuch  indiSnwit  or  prefepti^   < 
f^tnh  any      ^^^^^  ^^  travcffedy  and  judgment  thereupon  given, 

rtfairing  bigbvfoys,  ttujewoyh  favemtnu^  «r  hriJgst,  Mnd  the  iitU  tt  repair  the  ftm  wuy  temt  m 
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fatfUoHi  ttponfueb  foggijii^n,  and  affidavit  made  ihereef,  a  certiorari  may  he  granted  to  rtmc^t  titjtmt 
into  B>  R.  provided  that  the  parties  projecmtingjucb  certiorari  Jbali  find  two  manucaStfri  to  btboitmdims 
recognixanccy  toitb  condition  a*  aforejaid* 

19.  h  conviBion  cf  forcible  entry  upon  view  of  jujlices  of  peace 
may  be  examined  upon  a  certiorari,  but  no  writ  of  error  lies  upon 
it;  per  cur.     Vent.  171.  Mich.  23  Car.  2.  Anon. 

20.  A  fine  v)as  taken  in  Chefier^  which  is  a  county  palatine,  by 
dedimus.  Error  was  affigned,  that  no  time  is  mentioned  when 
the  caption  was  taken,  nor  any  commiflioners  named,  and  prayed 
that  it  might  be  amended.  Wythcns  J.  faid,  they  would  grant 
a  certiorari  to  ntake  afinegood^  hut  not  to  reverfe  it ;  and  a  certio- 
rari was  granted  ad  infornmndam  cjmfcientiam.  Comb.  26.  Trin* 
2  Jac.  2.  B.  R.  Okcy  v.  Hardiftey. 

21.  3  {S*  4.  ^.  £^  M^  cap^   12.  /  23.     EnaBsy  that  all  mat'-  Hawk.  PI. 
ters  concerning  higbwaySj  caufttvajSy  pavements y  and  bridges y  men^  ^s^r^k"'^ 
tioned  in  this  aBy  Jball  be  determined  in  the  proper  county y  and  net  fay',,  jt  hi^ 
elfewhercy  ^nd  no  prefentmenty  indiBmenty  or  order ^  made  by  virtue  been  «- 
of  this  aBy  Jball  he  removed  by  certiorari  out  of  the  county  into  any  |^^^^'  ***"* 
ttber  court.  ta-l^nt^ 

under  pre- 
tence of  the  janiHiAioB  given  tbem  by  thefe  ftatutes,  take  upon  them  to  do  a  thini:  manifeftly  exceed- 
ing their  aochority,  as  to  make  an  order  on  furveyon  of  the  highwayS|  to  make  up  their  accounts  be- 
fdie  a  fpecial  fefitons,  their  proceedings  may  be  removed  by  certiorari  into  B.  R.  and- there  quafhed  \ 
for  the  quarter- fe/lions  have  no  manner  of  poMvr  given  them  to  intermeddle  originally  with  fuch  ac- 
countsi  but  only  by  way  of  appeal  j    cites  Mich.  12  Ann.  the  Queen  v.  firamby. 

22.  7  £5*  8  i^.  3.  cap.  6.  tJo  certiorari  Jhall  be  granted  to  re^  »Hawk.P!. 
move  a  fttit  for  fmall  tithes  from  the  jti/lices  of  pegce^  unlefs  the  title  ^7 .^f.^'g!^' 
of  the  tithes  ccmes  in  qtieftion,  fays.thac' 

in  the  con- 
ftrudion  hereof  it  has  been  adjudged,  that  if  the  party  infift  on  any  matter  of  *  law  before  the  juftic* 
of  peace,  which  is  any  way  doubtful,  as  on  a  cuftom  in  a  pariih  to  be  difcharged  of  a  Certun  kind  of 
tithe,  &c.   the  order  may  be  removed  within   the  intent  of  the  ftatute  j   and  in  the  marg.  there  citei 
HiU.  6  Geo.  the  King  v.  Fumice.  ^ 

•[345  3 

23.  IndiBment  at  Kirbyin  Wefimor eland  on  the  5  EHz.  forudng 

a  tradcy  not  having  been  apprentice  thereto  7  years,  and  a  certiorari  * 

was  prayed,  but  the  court  doubted  whether  to  grant  it,  becaufe 
l^cjlatute  ity  that  it  mufi  be  tried  in  the  proper  county y  fo  that  if  it 
l>e  remored  hither,  it  muft  be  fent  down  again  by  procedendo, 
and  not  filed  here  fo  as  to  be  quaflied ;  but  there  having  been 
feveral  fuch  certioraries  granted,  they  granted  one  in  this  cafe,  and 
after  granted  another  in  a  like  cafe  in  Trinity  term  following,  in 
the  cafe  of  one  Woods  of  Norfolk.  12  Mod.  188.  Pafch.  10  W. 
3.  the  King  V.  Haggard. 

24.  A  certiorari  lies  upon  a  conviB'um  of  forcible  entry  upon  the   »*  Mod- 
view  of  a  juftice  of  peace ;  per  Holt  Ch.  J.  in  delivering  the  opi-  ^^^^  p^^ 
nion  of  the  court.     Ld.  Raymond.  Rep.  469.  Hill.  11  W.  3.       HoltCh.  J. 

25.  The  cenfors  of  the  college  of  phyficians  having  power  by  Carth.  491. 
their  charter,  confirmed  by  zQt  of  parliament,  to  fine  and  impri-  ^^^  p*  ^\ 
fon  for  ill  praftice  in  phyfic,  condemned,   fined,  and  committed  cordingly, 
do£lQr  Groenvelt  for  the  fame.     Holt  Ch.  J.  held,   that  a  ^vrit  cf  by  Huit  cb, 
error  would  not  //V,  //  being  a  proceeding  without  imliBment  or  formal  \^\^^X\^^ 
jttdgmeiit^  and  not  according  to  the  courfe  of  common  law,  hut  opinion  of 

that 
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tbe court,  fhaf  a  certiorari  lies;  for  no  inferior  jurifdiiliofl  can  be  exdnpt 
386?  too.*  ^^^  t^c  fupcrintcndency  of  the  king  in  this  court,  i  Salk.  144, 
s.  c.  ac*     pi.  3.  Trin.  12  W.  3.  B.  R.  Dr.  Grocnvclt  v.  Burwell. 

cordingly. 

■  '  lid.  Rayro.  Rep.  213.  S.  C.  but  S.  P.  does  not  appear.-—— —Comyns''s  Rep.  76.  %6i  S.  C. 

and  S.  P.  hdd  accordingly.  ■  Ld.  Raym.  Rep.  469.   S.  C.  And  S.  P.  and  cites  Cro.  £.  ^Sg. 

[pi.  6.  Mich.  38  and  39  Eliz.  B.  R.]  L^ng'i  cafe,  where  a  certiorari  wat  awarded  to  itmoTe  an  Indt^- 
meot  for  fdony,  when  the  party  convi£led  was  burnt  in  the  hand,  but  no  judgment  given,  fo  ihac 
he  could  not  have  a  writ  of  error  j   by  Holt  Ch.  J.  in  delivering  tht  opinion  Of  the  court. 

26.  ,It  is  unufal  to  fend  a  certiorari  without  j^«t^/  eaufe.  7  Mod. 
118.  Mich.  I  Ann.  Anon. 

27.  N.  borrowed  600 1.  of  a  feme  covert,  and  promifcd  to  fend 
her  fine  cloth  and  gold  duft  as  a  pledge.  He  fent  her  fome 
coarfe  cloth  worth  little  or  nothing,  but  nO  gold  duft.  There 
was  an  indiBment  againfl:  N.  at  the  Old  Daily  for  J  cheat,  A 
certiorari  was  granted,  becaufe  it  was  not  a  criminal  matter,  bat 
it  was  the  profecutor's  own  fault  to  repofe  fuch  a  confidence  in 
N.  befides  the  defendant  offered  to  try  it  that  term,  which 
would  be  a  benefit  to  the  profecutor,  who,  by  the  courfe  of 
the  Old  Baily,  could  not  try  it  fo  foon.  i  Salk.  151.  Pafch. 
4  Ann.  B.  R.  NchufPs  cafe. 

28.  A  certiorari  is  not  a  writ  of  right  \  for  if  it  was,  it  could 
never  be  denied  to  grant  it ;  but  it  has  often  been  denied  by  this 
court,  who,  upon  confideration  of  the  circumftances  of  cafes, 
may  deny  it  or  grant  it  at  difcretion  ;  fo  that  it  is  not  -always  a 
v}rit  of  right.  8  Mod.  331.  Mich,  n  Geo.  Arthur  v.  the  Com- 
miflioners  of  Sewers  in  Yorkfhire. 

29.  Where  a  man  is  chofen  into  an  office  or  place,  by  virtue 
whereof  he  h:fth  a  temporal  right,  and  is  deprived  theredfhyan  in* 

ferior  jurifdiEtion^  nvho  proceed  in  afummary  nvay  ;  in  fuch  cafe  he 

is  intitled  to  a  certiorari  ex  debito  juftitiae,  becaufe  he  hath  no 

other  remedy,  being  bound  by  the  judgment  of  the  inferior  judi«^ 

•  cature.    8  Mod.  331.  Mich.  11  Geo.  Arthur  v.  the  Commtffioners 

of  Sewers  in  Yorkftiire. 

*[  345  1       3c.  It  was  moved  for  a  certiorari  to  remove  an  indiBment  found 

Barnard.       againft  the  defendant  for  a  felony^  in  fiealing  fome  hdy^  from  the 

Rtp.  in  B.    quarter-feffions  of  the  peace  held  for  the  town  and  corporation  of 

King  y.    *    Chipping-Norton,  ttpon  affidavits  that  the  defendant  could  not  have  a 

Chipping-    fair  tried  there i    and  he  cited  a  cafe  between  thb  King  and 

c^'fel'the  "^*^w^-LL>  where  a  *  certiorari  was  granted  to  remove  an  indi&- 

sndiament    nient  from  the  quarter-feffions  of  the  peace  for  Salop  for  ^e  like 

was  for  fe-    rcafon ;  and  a  rule  was  made  for  the  profecutor  to  fliew  caufe, 

td^'^^mlm   ^^^^^  ^^^  afterwards  made  abfolute.     a  Ld.  Raym.  Rep.  1452. 

f<»Sytak-  Mich.  13  Geo.  The  King  V*  Fawle. 

ing  a  hand- 
ful of  hay  out  of  a  bam,  which  it  was  fworn  was  but  of  the  value  of  a  penny,  and  they  fwore  It  wa 
aothing  bat  a  malicious  profecucion.  And  the  cafe  of  the  King  and  Powell  was  cited,  where  a  certio- 
tari  went  to  remove  an  indidment  out  of  tbe  fefltons  of  the  county  of  Sarum.  The  court  iaid  they 
sever  did  grant  fuch  certiorari  but  upon  a  particular  octkfion  j  but  they  made  a  rule  to Jhew  caulcy  and 
■t  tfaclaft  day  of  the  term  they  granted  it. 

31.  The  defendant  was  indlEled  at  the  Old  Baily^  and  motion 
was  made  for  a  certiorari  to  remove  tbe  indiSmefft  here  j  for^  that  he 


%il>di  a  perfoh  of  iipinBion:  But  the  eourt  fslid  they  wotild  tieVer 
do  it  upon  that  account  \  for  that  would  occafion  great  confufion. 
They  faid^  in  fome  cafes  they  did  grant  themj  as  'whtre  it  ap^ 
feared  that  thefoB  could  not  fupport  an  indiBment ,  as  it  was  done 
in  the  cafe  Of  Sir  Homphret  MjiCKwoRTH>  who  was  indifted 
»t  the  Old  Bailey  for  forgery  \  for  that  he^  being^  governor  of  a 
Company^  fet  the  feal  of  the  company  to  a  deed  without  author 
tity ;  there^  as  it  appeared  to  the  court  that  that  fa£^  was  not 
indi^abley  they  did  grant  it;  Barnard;  Rep.  in  B.  R.  5.  Mich; 
13  Geo*  The  king  v;  Pufey; 


(E)     Neceflkry*     In  ^hdt  Cafes. 

I,  XIITHEN   1  jujltte  if  difchargedy  or  his  authority  cieafed 
^"    he  tfannot  certify  a  warrant  in  his  hands  nvithout  certi- 
fying it  by  ^vrity  and  fo  if  be  he  made  juflice  again^  becaufe  his 
power  was  once  ceafed ;    and  fo  it  feems  of  other  records  in  his 
hands.     Br;  Record^  641  cites  8  H.  4;  5; 

a.  Jfu/licesf  of  the  peace  fball  trot  bring  into  B.  R*  any  t'ecord  hkf  *  Hiwk. 
that  which  is  executory,  and  no  acquittal  of  felony  which  is  exe^  ^'  ^'  *9?» 
cuteds  but  this  flfo//  come  in  by  writ  by  certificate  t^rerf.     fir;  Re-  44.'  fays  it 

cord)  pi.  59«  cites  8  £.  4;  l8i  feemtigrecd 

that  no  re« 
cord  which  It  executed,  is  by  acquittal.  Ire.  can  be  brought  into  a  higher  court  without  a  writ;  and 
that  it  feons  agreed  that  if  a  juflice  cfftace^  9r  oeber  ju^fg^  of  record,  having  taken  a  recognisance  or  ih- 
qut6tion,  or  recorded  a  riot,  or  donk  any  oth^  executory  ibatter  wtthia  his  jurirdiAioo,  snd  have  flUt 
continued  In  the  fame  c9mmiJ/ioyi,  Sec,  witho\tt  any  interruption,  the  coiirt  of  S.  R,  fia/I  receive  fach  rw* 
ewifrem  ^h  hands  vnthcut  ary  writ  of  certtorari* 

ji  Several  judges  in  theif  circaitstook  fcretal  verdiSh,  and  dying  D.  163.  a* 
in  the  vacation  b^e  the  reium  of  the  pofieas,  th^e  verdiBs  fhall  be  ^I'^'J^^ 
rocaved  by  the  hands  of  the  clerk  of  the  qffifes  %   and  this  is  a  better  m.  Atton. 
way  than  to  award  a  certiorari  for  thofe  rerdiiis  to  the  executors  —The  cit^ 
of  die  judges ;   for  the  clerk  of  the  affites  was  a  fworn  officer,  2u>^r'jflf?a 
Alfo  the  entry  (hall  be  in  the  common  form,  tiz.  Poftea  ad  quem  thciodia^ 
diem  venerunt  partes  &  jufticiarii  id  affifas  capiendas  coram  mcnt/r»- 
t)uibuS|  &c.    hie  miferunt  recordum  fuum;    and  againft   this  J^"'7fSt 
entry  of  record  no  averment  can  be  received  that  the  judges  pleafes, 
were  dead  before  the  delivery  of  the  poltea;    for  this  would  be  !|^'**^*    - 
tontrary  to  the  record  \   by  all  the  judges  of  England*    Jefak^  pe,  Br«m- 

il($.    ph  59;  ftonCh.  J. 

Mar.  tjz, 

T13.  pi.  190.  Mich.  17  Car.  Anon. 2  Hawk.  PI.  C.  290.  cap.  17*  f.  44.  S*  P*  and  fayi  Ic 

Ibbns  to  be  agreed  ;  but  lays  that  tb<i  exec*itori  or  adminiihatort  of  a  judge  can  in  no  cafe  brirg  in 
a  record  Without  a  writ  to  authoricc  them  to  do  it.  And  it  feems  to  be  the  ftrongcr  *  opinion,  iha( 
neither  a  juftice  who  is  odt  of  commiflion  at  the  tiine,  nor  one  who  has  beta  out  of  commiffioa  but  ta 
Afterward*  reftored,  can  certify  any  record  wiibout  a  writ  of  c<:itiorarl« 


4.  It  Was  faid  by  Coke,  that  the  chaftceilory  or  any  judge  of  any 
of  the  courts  of  rechrd  at  Wefminfler,  may  bring  a  record  to  one 
another  without  a  writ  of  certiorari,  becaufe  one  judge  is  fuffici* 
cntly  known  to  another;  but  that  other  judges  of  inferior  courts, 
nor  juftices  of  peacc^  cannot  do  fo.  Godb*  14*  pL  ai«  Fafch* 
-84  EJiz.  B.  R. 

Vol.  IV.  E  c 
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(F)     At  what  Time. 

I,  l^OTE  per  Catcfty  J.  where  certiorari  with  mittimus 
^^  comes  to  remove  a  finey  artd  the  writ  hears  date  before  that 
the  fine  comes  into  chancery^  yet  is  good.  Br.  Certiorari,  pi.  ip. 
cites  I  R.  3.  4# 
On  a  mo-  2.  So  of  certiorari  to  remove  indlBments,  which  indi£tment 
bore  date  after  the  certiorari.  Ibid,  and  cites  Fitzh.  Recordare, 
pi.  6. 


tion  for  a 
certiorari  <« 
remofvt  *n 

imdHlmtnt 

into  B*  R .  againft  feveral  Frenchmen  for  a  robbery ;   but  m  the  i'wu  of  the  muion  tbert  wat  no  ixJiffment 

.     .        .n,r.     1^ -..:_-  -n..     r     r.tj     u '  ^^    '  mpfi  Mt  be  ddivend  till 

bind  them  overi  and  fo 

-Vent.  63.  Laai- 

fcrevc  &  ai*  S«  C 

3«  It  was  moved  for  a  certiorari  to  remove  an  in£Bment  of 
forcible  entry  ^  thflt  was  once  before  removed  hither^  and  after  fent 
down  by  a  procedendo^  becaufe  the  jufiices  below  will  not  grata  refii-» 
tution.  Roll  Ch.  J.  anfwered,  there  is  a  plea  put  in,  and  in 
fuch  cafe  it  is  not  afual  to  grant  a  certiorari,  yet  it  may  be, 
that  it  may  be  granted,  therefore  ordered  that  the  other  fide  fhew 
caufe  why  it  fhould  not  be  granted.  Sty.  300.  Mich.  1651, 
B*  R.  Anon. 

4.  A  certiorari  to  remove  an  indiSlment  of  perjury  at  the  feffions, 

was  delivered  to  the  jufiices  after  the  fame   was  returnable*     The 

court  inclined  that  nothing  can  be  removed  by  certiorari  after 

the  return.      Keb.  944.   pi.  3.   Hill.  17  and  18  Car.  2.    B.  R. 

The  King  v.  Rhodes. 

iKcb.  Si.        5.  Where  a  matter  inquirable  and punifhable  by  the  regardorsofa 

Kin *V.^  *^*  ^''^  ^^^^^  ///»r^«W  before  the  jufiices  in  eyre;  the  court  of  B.R. 

3Vfaxie/s.C.  rcfolvcd  that  they  would  not  grant  a  certiorari  upon  fuch  prefent* 

But  it    menty  till  after  conviflion  thercy    and  that  bccaufe  fuch  offences 

*^iSaf-  ^g^^ft  ^^  fore  ft  law  fhould  not  go  unpunifhed.  Sid.  296. 
terconvic-    pi*  1 9*  Trin.  1 8  Car.  2.  Norfolk  (Duke)  v.  Newcaftle  (Duke.) 

tion,  in  or- 

dor  to  give  the  party,  the  right  of  whofc  freehold  is  concerned  therelni  an  opportunity  fo  far  to  tnverib 

It*    A  Hawk.  Pi.  C.  28S.  Mp.  27.  f.  32. 

2  Hawk.  PI.  (J.  N.  the  defendant  was  indi£led  before  jufttces  of  peace,  and 
i7.*^ft"64f'  pleaded  not  guilty ;   and  after  the  jury  were  gone  to  confider  of  their 

S.  P •    verdiBy  he  delivered  in  a  certiorari,  and  the  juftices  returned 

jlx  the  time  ^hxit  vcrdift,  and  held  good  ;  for  it  cannot  be  delivered  after 
^!nt4htr'  ^*^y"'y  isfwom.  I  Salk.  144.  pi.  I.  Hill.  8  W.  3.  B. R«  The 
a  certiorari    King  V.  North. 

cami  down 

fropo  the  court  of  chancery  retumabte  in  B.  R .     The  court  faid  (hat  that  certiorari  was  w6»     Barnard. 

Rep.  in  B*  R*  105.  Mich.  2  Geo.  2.     The  King  y.  Stecrt.  Sec  tit.  Habeas  Corp«t  (£}  pt.  2* 

7.  Certiorari  to  remove  indi£lments,  muft  be  delivered  before 
the  jury  is  fworn\  per  Holt  Ch.  J.  Curab.  391.  Midi.  8  W.  3. 
B.  R.  ^oii* 

8*  After 


•  • 
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•    Jl.  After  a  •warrant  awarded  to  diilrain,  and  diftrefs  made,  6  ^'^°^-  *3- 
\ipoti  a  convinion  for  deer-Jlealing^  a  certiorari  was  brought  to  re-  ^^^'  y^^^^ 
move  the  convi^Uon;    and  after  the  record  was  removed  tlie  leyv.Stack- 
conftablc  fold  the  goods,  but  would  not  part  with  the  money,  "»  s.  p. 
not  return  his  warrant.     The  court  held  that  the  cotiflahle  might  ijcmbcr\«i 
froceed  in  the  execution  after  the  certiorari ^  hecaufe  it  was  begun  befire;  s.  C.  and 
for  a  certiorari  is  no  more  a  fuperfedeas  than  a  writ  of  error  on  ^^*'  |*^** 
a  judgment  in  C.  B.  to  (lay  the  execution  on  a  fi.  fa.  already  be-  ^j^,^  ^^^^'' 
gun ;    that  B>  R,  have  no  power  over  this  warranty  becaufe  it  was  Morlcy  the 
granted  before  the  certiorari  ijfuedj  therefore  they  refufed  to  make  prof«u*o^ 
a  rule  on  the  con  liable  to  return  it,  but  faid,  that  the  jujiices  Jhedeer 
nught  fofi  him  if  he  did  not  return  it,  or  pay  the  money  to  the  profe^  ftealer.] 
cutor.     I  Salk.  147.  pL  i2*  Mich,   i  Ann.  B.  R.     The  Queen 
V.  Nalh. 

9.  A  rule  was  made  that  no  certiorari  fhall  be  granted  to  re*  But  after- 
move  any  orders  of  jujiices ^  from  which  the  law  has  given  an  appeal  ^*i  j  !k\^^' 
to  the  fijftons^  before  the  matter  is  determined  on  the' appeal ;    and  if  advantagt 
an  order  fhould  be  removed  before  appeal,  it  ftiould  be  fent  »«/'**'**«» 
down  again}   but  if  the  time  of  appeal  be  expired,  that  cafe  is  ^J"/,^^^ 
not  within  that  rule;   per  Holt  Ch.  J.  Ann.  i  Salk.  147*  pi*  12.  tinnufite 
Pafch.  I  Ann.  B.R.  /^Wrr; 

for  that  after 
it  11  filed.  It  IS  too  hte.     Ibid,  cites  Mich.  4  Ann.  B.  R.  the  cafe  of  the  Inhabitants  of  SheUio|gcun» 

IQ.  It  IS  a  rule  of  court  that  no  order  of  juflicesy  whereof  an  iSaik.  147. 
appeal  lies,  be  brought  into  B.  R.  by  certiorari  ////  after  [the  mat-  P*'  'l*  ^*"** 
tcr  be  determined  on  the]  appeal^  and  if  any  be,  that  it  be  fent  ftys'that  af- 
back  by  procedendo ;  for  the  original  order  does  not  come  up,  but  tcrwa  ds  in 
the  tenor  of  it,  as  appears  by  the  very  words  of  the  return.  ^'^^^  ^ 
7  Mod.   10.  Pafch.  I.  Ann.  B.R.  Anon.  inwfeof 

Shellington 
inhabitants,  it  was  held  that  advantage  muft  be  Uken  of  the  rule  upon  motion  to  file  the  order  j  becaufe 
ai'tex  it  ii  filed,  it  is  too  ]acc. 

11.  The  defendant  being  convidied  on  an  indi£lment  on  the  6  Mod.  17. 

ftatute   14  Car.  2.  for  beating  certain  officers,  &c.  obtained   a  ^'gS^^" 

certiorari  to  remove  the  indi«ment  into  B.  R.  and  upon  a  mo-  feem°  Jbc 

tion  by  the  attorney-gencral  for  a  procedendo,  it  was  infifled  S.c.&s.p. 

that  a  certiorari  was  not  proper  after  conviiliony  and  before  judg^  Hltt^ch 

tnent;  becaufe  the  juftices  who  tried  the  faft  were  the  mod  pro-  acLidingiy! 

per  to  fet  the  fine.      But  per  cur.  this  writ  lies  after  conviSion  s.  p. 

:ind  before  judgment,    &c.  becaufe  in  fome  cafes  a  nurit  of  error  k^co^*** 

will  not  lie  J  but  in  this  it  will;  becaufe  the  proceedings  were  grounded  mgiy,  and 

on  an  indictment^  and  therefore  the  party  grieved  might  have  a  *="«^  ^^ 

remedy  by  a  writ  of  error,  and  for  that  it  may  not  be  fo  pro-  une^wd 

per  in  this  court  to  fet  the  fine,  a   procedendo  was  granted.  Armirong, 

X  Salk.  149.  pi.  15.  Mich.  2  Ann.  B.  R.    The  Queen  v.  Porter,  on^^'n^*^- 

♦     »A         e  i  T*  mcnt  of 

murder,  and  a  cafe  from  Gl«nicefter  on  an  indiSxnent  for  words,  to  the  end  that  B.  R.  might  give  the 

judgment  for  the  greater  example;  and  fatd  that  they  ufually  grant  a  certiorari  where  it  apficars  that  it 

i*  fuch  con¥i£Uon  on  which  no  writ  of  error  lies;    but  though  we  may  grant  a  certiorari,   yet  we 


^  L4«  Raym.  Rep.  937.  Irin.  2  Ann.     The  Queen  ?.  Hotter  «r  al'  S.  C  .HoltCh.  J.  held. 


^  «  »  that 
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that  ifmjuJIge  9f  affift  upon  a  eonvtBrn  thtrt^  doulttd  of  the  judpKent^  ht  mtj^hi  remove  the  ncorikti 
B*  R»  ^y  itrt'iorsn ;  and  upon  jodgment  given  here,  a  writ  of  error  of  a  record  coram  tobil  icfiden} 
would  lie.     I  Salk.  140*  pi*  15-  Mich.  %  Ann.  B.  R.  in  cafe  of  tbe(^een  t.  Porter. 

%  Hawk.  PI.  C.  %%9.  cap.  %j,  f.  31.  fayi  it  feems  agi«ed»  chat  a  certiorari  &ali  sever  be  gnnteA 
to  remove  an  ipdi^lment  or  appeal  after  a  conviAioo,>  unlefs  for  ibme  fpecial  caufe  )  ai  where  the  judge 


puAiihrneot  is  proper  for  it* 


(G)    One  or  more  Writs^ 


1.  'T^HE    cognlfee  of  a  Jtatutt'-merchant  fuei  a  certiorari  Airt&e\ 

*-    to  the  tnayor^  &r.    before  whom  it  'was  acknowledged,  and 

thereupon  a  capias  ijfued  againil  die  cognifor;   and  upon  non  efi 

inventus  returned^  the  cognifee  brought  an  alias  ca^as^  but  died 

before  it  ivas  returned.     It   was  a  quedion  whether  his  executor 

.  fliould  have  a  fci.  fa.  againft  the  cognifori  or  a  new  certiorari  to 

the  mayor,  &c.    Tlie  party  ivas  advifed  to  begin  all  de  nevOf^z^ 

the  bcft  method.    D.  xo8.  b.  pi.  49.  Fafch.  2  Eliz.  Anon* 

&•  p.  in  fr-       2.  A  certiorari  was  awarded  and  returned,  that  there  was  not 

7^  ^'"^    ^"f  ^orrant  of  attorney  entered  for  the  plaintiff'  in  that  term  tvierein 

0  writ  •/    the  aftion  was  commenced,  and  judgment  given»    It  W2s/urmi/!ul  to 

hfuiry,  and  the  court  by  the  defendant  in  error,  as  amicus  curia,  that  there 

that'nonc**    ^^  warrant  of  attorney  for  another  term,  and  prayed  a  new  certio* 

was  filed  of    rari;  and  all  the  court  held  that  he  might  well  have  it.     Cro» 

that  term}    J.  377.  pi.  7.  Pafch.  9  Jac.  B.  R.  Smith  y*  Skipwith. 

hut  afifr- 

nvaras  tbt  defendant  m  error  filed  it  as  of  that  term,  and  taket  etit  a  eertitrari  himfe/f,  tvhicb  «MS  relmmed 
that  it  waifi/edi  whereupon  the  plaiattft'^i  counfel  moved  to  ^uafli  the  fecond  certtorari.  The  court  iaid 
that  they  tugbt  to  have  entered  a  caveat  to  have  prevented  its  being  filed  ;  but  however  made  a  mle  to 
ihew  caufe.  Barnard.  Rep.  in  B.  R.  ii.  Fafch.  13  Geo.  r.  Shipman  v.  Lethalier.— —  Ibid.  14... 
S.  C.  fays,  the  certiorari  taken  ottt  ly  the  defendant^  was  before  in  nuilo  efi  erratum  pleaded \  and  the 
court  faid  that  as  here  are  2  inconfiftent  returns,  they  would  certainly  take  that  which  made  in  afiinn- 
ance  of  the  judgment.  And  the  court  agreed  that  the  parties  may  take  out  as  many  certioratiei  at  they 
pleafe  befoie  in  nuUo  eft  erratum  pleaded,  but  after  that  they  cannot  take  any  out  but  upoo  oMtian} 
and  that  the  court  will  grant  thofe  ad  informandam  confcienciaa  coris. 

.3.  One perfon  (hall  have  but  one  certiorari^  but  federal  perfons 
may  have  fcveral  writs  to  certify ;  per  cur.  Cro.  J.  597.  pi.  ao. 
Mich.  1 8  Jac.  B.  R*  Johns  v.  Bowen. 

4*  Debt  in  B.  R.  upon  a  judgment  in  C.  B.    The  defendant 

pleaded  nul  tiel  record,  and  thereupon  a  certiorari  was  awarded, 

to  certify  the  record  returnable  immediately.    After  S  days  ex^ 

''"^//^  //r/rf,  and  no  record  certified,  the  court  was  moved  for  an  ahas 

/Cs'^     ^y^     certiorari  with  a  penalty,  which  was  granted*    Palm*  56a»  Trin» 

/Jo/  .^-  ;-V\;A  4  Car.  B.  R.  Saltingftall  v.  Garraway. 

( ,1  />','*  ijo)  5'  Upon  error  brought  of  a  judgment  upon  non  fiun  infor- 
J^^>'"'''''*.>iSv  "**^*  ^'^  C.  B.  The  error  afllgned  was,  that  it  appeared  by 
'^*  the  record,  that  the  declaration  was  before  the  plaintiff  had 
any  caufe  of  a£lion.  It  was  faid,  if  it  be  fo,  then  there  is  a 
wrong  original  certified  \  wherefore  a  new  certiorari  was  awarded 
to  have  the  true  original  certified*  Sty.  352.  Mich.  265a*  Jen- 
nings V.  Downcs. 

IK  6.  It 


i 
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,  6,  li  ivas  moved  to  quafli  a  certiorari,  becaufe  it  was  in  thi 
.pr£ter'perfeB  tettfe.  The  court  was  unwilling  to  quafh  it,  till 
they  had  advifed  whether  an  alias  certiorari  might  be  awarded, 
and  the  doubt  was  becaufe  in  all  counties  but  London  the  record 
itfelf  is  removed,  and  fo  no  2d  certiorari  \  but  fomc  thought 
the  record  here  not  removed  by  the  firft  certiorari,  but  only  a 
hiftory  that  there  was  fuch  a  record,  and  that  therefore  a  2d 
certiorari  ihouM  ifiue ;  but  after  feveral  debates  it  was  adjourned 
as  to  this  point.  Sid.  229.  pi.  28.  Mich.  16  Car.  ^.  B.  R. 
The  King  v.  Brown  &  al*. 

7.  Nota,  If  a  certiorari  be  not  returned,   fo  that  an  alias  be    [  3  cq  ] 
awarded,  the  return  muil  be  as  upon  the  firil  writ,   and  the 

other  muft  be  returned  quod  ante  adventum  ijlius  brev'u  the  matter 
was  certified.    Vent.  75.  Pafch.  22  Car.  2.  B.  R.    Anon. 

8.  A  certiorari  was  granted  to  remove  an  order  concerning  money 
given  and  colleBed  for  repair  of  a  bridge ^  but  through  the  carelejfnefs 
of  the  attorney  the  vfrit  was  not  delivered  in  time,  and  fo  a  proce- 
dendo went.  The  court  was  moved  for  a  new  certiorari,  and 
faid  that  in  Thefaurus  Brevium  are  feveral  precedents  of  an  alias 
certiorari  to  remove  an  indi£lment  upon  an  infufficicnt  return  to 
the  firft,  and  this  is  no  more,  and  that  there  are  feveral  in  the- 
office  of  this  kind ;  but  the  court  told  them  it  was  their  own 
fault  not  to  deliver  the  firft,  and  refufed  to  help  them.  2  Show. 
330,  331.  pi.  341.  Mich.  35  Car.  2.  B.  R.  The  King  v. 
Weaver.  ^ 

9.  A  certiorari  was  granted,  but  the  return  thereof  was  quafhed 
forfome  irregularity,    and  thereupon  the  court  was  moved  for 

another  certiorari ;  one  of  the  judges  oppofed  the  granting  it, 
becaufe  the  removal  of  the  orders  by  virtue  of  the  certiorari 
would  not  determine  the  right  of  the  plaintiff  (who  had  been 
chofen  clerk  to  the  commiflioners  of  fewers  by  fome  of  the  com- 
miflioners,  but  was  turned  out  by  others),  which  was  the  rcafon 
of  quaftiing  the  return  of  the  former  ccjrtiorari ;  but  by  the  other 
jhree  judges  the  certiorari  was  granted.  8  Mod.  33X3332.  Mich^ 
p  Geo.  If     Archurv.  Commilfioncrs  of  Sewers  in  Yorkfhire. 


(H)     Obtained  or  granted.     How  aijd  by  whom. 

In  what  Cafes,  and  wherefore. 

|.  1  s5*2  P.bfJil.  'Vr  O  nvrif  of  cfrtior^ri  fball  be  granted  to 
.     cap.  13.  '*-^    remove  any  prifoner  out  of  any  gaol,   or 

fo  remove  any  recognizance,  except  the  fame  Ite  figiied  by  the  proper 
hands  of  the  chief  juft ice,  or  vi  his  abfenre,  by  one  of  the  juftices 
of  the  court  out  of  which  thefan^e  writfhall  he  awarded^  on  pain  of 
5A  to  be  paid  by  any  one  that  luriieth  fuch  writ  not  being  fo  figned. 

2.  21  Jof.  I.  cap.  8.  /  5  to*  6.     Whereas  indiclment4.  of  riot,  p^rtlpwi 
forcible  entry,    or  ajfaidt  and  battery^  found  at  the  quarter fejftons,  I'liwlJ* 
eire  often  removed  by  certiorari,  all  fuch  writs  of  certiorari  Jball  be  withwit  wit- 
ffelivered  at  feme  quarterffffons  in  open  caurt  \   and  the  parties  in^  ^i^}Afitrt. 

•  E  e  3  4iaed  ^  *"  '^ 
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court  i  yet  diSleJJbaU,  before  allowance  of  fuch  certiorari ^  become  bound  unto 
I./n^!i?^L    tke  profecutors  in  lol.  with  fuch  fureties  as  the  jufticcs  (hall 

will  not,  toe     ,.//•  .  t  »••  f  /•  11* 

clerk  of  the  think  fit,  nvttp  condition  to  pay  to  the  profecutors^  njuithin  one 
peace  muft  month  after  conviEliony  fuch  cofts  as  the  jujlices  of  peace  Jhall  aU 
and  *that'the  ^^^'^  >  ^"^  "*  default  thereof^  it  fhall  be  lawful  for  the  jujiices  to  pro^ 
parties  drd     ceed  to  tr'iaL 

not  put  in 

fureciei,  ai  Twifdei)  f4:d  was  adjudged  in  the  time  of  Judge  Bacon*  and  for  not  Kturntng  it  th^  court 
granted  an  attachment}  aifo  the  ftatute  extendi  n^t  to  indidments  of  f\,rcible  entry ^  hut  only  to  riots f  &c«    > 
as  hath  been  conceived,  and  the  juttices  cannot  make'  any  order  agajnft  returning  it.     Keb.  2x5.  pi  }8* 
hill.  13  Car.  2.  B.  R.  The  King  ▼.  Mucklow. 

If  a  certiorari  be  awarded  to  juftices  of  peace  to  certify  an  indi^lment  of  riot,  or  forcible  entry,  or 
other  indictment  of  which  the  lUt.  21  Jac.  cap.  S.  fays  that  they  ought  not  to  be  certified  without  bail 
firft  taken,  though  the  party  tvill  not  give  tail  according  to  theftatute^  yet  ttejuflicei  ought  to  make  a  rr« 
turn  of  the  certiorari.     Sid.  70.  pi.  7.  Hill.  i^Se  1^  Car.  1.  B.  R.  a  nota  there.  2  Hawk.  PL 

C  292.  cap.  27.  f.  5t  •  S.  P.  r«ys  the  judices  will  be  in  contempt  if  they  make  no  return  to  it  \  for  aiV 
writN  muft  be  obeyed^  unieA  good  caufe  be  ibewn  to  the  contrary,  and  the  proper  way  of  (hewing  it  is  to 
return  It. 

[  35'  J  3'  ^^^  ^^^  ^^^  ^^^'^  wives  were  indiSled  upon  the  ftatutc  of 
forcible  entry.  They  brought  a  certiorari  to  remove  the  indiBment^ 
and  one  of  them  refiifing  to  be  bound  to  profecute  according  to  the  fta-^ 
tute  21  Jac.  cap.  8.  the  hid  JuficeSi  notwithftandtng  the  certio- 
rari, proceeded  to  try  the  indiFtment ;  but  it  was  refolvcd,  that 
where  one  of  the  parties  offers  to  find  furetiesy  although  the 
others  will  not,  yet  the  indidment  fhall  be  refnoved)  though 
the  other  refufcs;  and  that  where  the  ftatutc  fays  the  party 
indifted  fhall  be  bound  in  the  fum  of  lol.  with  fufHcient  fureties, 
as  the  juflices  fhall  think  fit,  yet  if  the  fureties  are  worth  lol. 
the  juflices  cannot  refufe  them.  And  further  refolved>  that  after 
a  certiorari  brought,  and  a  tender  of  fufEcient  fureties,  according 
to  the  ftatute,  all  the  proceedings  of  the  juflices  of  peace  arc 
coram  non  judicc.  Mar.  27.  pi.  63.  Trin.  15  Car.  Anon. 
Mar.  17  pi.  4.  A  feme  covert  is  not  within  the  flatute  of  2r  Jac.  to  find 
^3-pAnon.    f^retie8.     2  Hale's  Hifl.  PI.  C  213.  cites  it  as  relblved  Trin.. 

feemstobe    1$  ^^^^  ^  Bi' R-  Hancock's  cafc. 

s.  c. 

•Mod.  41.        c,  On  a  motion  for  a  certiorari,  on  behalf  of  Ld.  Morlcv,  to 

21  &22  ^'cniove  an  indictment  againft  him  at  the  fcfTions  upon  the  fta- 
Car.2.B.R.  tutc  againft  hearing  mafs.  The  court  faid  they  did  not  fee  fcow 
on  a  motion  a  certiorari  could  be  granted  at  the  *  prayer  of  the  party ^  but  that 
JndTament"  ^*  '"ight  bc'  at  the  prayer  of  the  counfcl  for  the  ftatc.  Sty.  ^95, 
for  robbery.    Mich.  1 65 1.   Ld.  Morlcy's  cafo. 

Twifden  J. 

faid  he  never  knew  fuch  motion  made  by  any  but  the  k]og*s  attorney  or  folicitor .—-»—>  It  has  been 
adjudged  that  a  certiorari  is  by  l^w  grantabie  if^x  an  indicfment ;  for  the  cuurc  is  hound  of  right  to  amjrj 
it  at  the  inftance  of  ike  kingt  becauie  ev^^y  indidmcnt  is  che  fqit  of  the  king,  and  he  has  a  prerogative 
of  fuing  in  what  c^)urt  he  pieafes.  But  it  fsems  to  be  agreed,  that  it  is  left  to  the  difrefhm  of  the  court 
either  to  grant  or  deny  it  at  the  prayer  of  the  defindan.t\  and  agreeably  hereto  it  is  laid  down  as  a  general 
rule,  that  the  court  will  never  grant  it  for  the  ren«mt:l  of  an  indiflment  before  jujiices  of  ga^^deitvery 
without  f  me  ffiecia/  cauje^  as  where  there  is  juft  rcafon  to  apprehend  that  the  court  below  may  be  unreafon* 
ably  prejudiced  againf  the  Jcfena^nt }  or  where  there  is  fo  much  difiicuhy  in  the  cafcf  that  the  judge  below 
deiires  that  it  may  be  determined  in  B  R.  or  whets  the  Kingbimfdfgi^'esafpecialdireSiion  that  tbo 
caufe  ihall  be  removed ;  or  where  the  profecutiM  appears  to  he  for  a  matter  not  properly  crimnaL  2  Hawk* 
PI.  C.  2S7,  c^p.  27.  f.  27. 

2  Hale's  ^  6.  If  any  of  the  perfons  indited  put  in  fecurity^  the  indiBment 
f*f'?*l^-  mujl  be  removed  for  alh  becaufc  it  is  only  to  (ecure  cofts;   by 
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Twlfden  and  curiam ;    and  Sir  Humphry  Mijdmay  was  finsd  for  Thetccord 
not  returning  fuch  certiorari ;   and  the  bands  oftbejuJHces  need  not  °H^^^f*^ 
be  Jet  to  it  no  more  than   the  (heriffs  by  return  of  the  under-  b."r!  ai- 
flierifFs  \    and  an  habeas  corpus*  though  not  to  be  allowed  if  judged 
under  5I.  yet  it  muft  be  returned  that  it  is  under  5I.     Kcb.  231.  ^'^^-'^53' 
pL  5:.  Hill.  13  Car.  2.  B,  R.    The  King  v.  Mucklow.  ibid.Vrs. 

cites  Tr'ih, 
15  Car.*  I.    Hancock*s  cafe^  S.  P,  rcTqlTedf 

7.  Twifden  J.  declared  that  there  is  a  fule  made  among  the 
judges,  when  any  one  prays  a  certiorari  at  a  judges  cbambery  to 
remove  an  indiBfjient  out  of  London  or  Middle/ex^  he  ought  to  give 
notice  of  his  defire  to  the  other  fide  three  days  hefore^  or  otherwife 
the  certiorari  is  not  to  be  granted.  Raym.  74.  rafch.  15  Car.  2. 
B.  R.    Stamford  (Earl  of)  v.  Gordal. 

8«  5  (sf  6  W*  &  M.  cap*  II.  yi  2.  No  certiorari  to  retnove  a 
caufe  from  the  fefGons  in  term-time,  hut  upon  motion  and  rule  of 
court  ofB,  R.  defendant  to  give  fecurity  to  plead  to  iflue,  is^c* 
and  try  the  caufe  the  next  allifes.  Recognizance  to  he  returned 
with  the  certiorari  into  the  court  of  B*  R» 

9*  5.  4%  Li  the  vacation  a  writ  of  certiorari  may  be  granted  by  any 
of  the  jujiices  of  B.  R,  whofe  name,  with  the  name  of  the  party  pro^ 
curing  it  i  Jhall  be  indorfed  on  the  writ;   and  fuch  recognizance^  as    [35^1 
aforefaidi  fhall  be  entered  into  before  the  allowance  thereof 

lo.  S.  5.  The  fame  law  as  to  granting  certiorari  in  the  counties 
palatine. 

11^  8  {jf  9  )^.  '3.  cap.  33t  yi  2.  7he  party  prtfecuting  any  certU 
orari  to  remove  an  indiilment  from  the  <ptarterfefftons^  may  find  two 
manucaptors  to  enter  into  a  recognizance  before  any  of  the  juf- 
tices  of  B.  R.  in  the  fame  fum,  and  under  the  fame  condition 
as  is  required  by  the  a£l  5  &  6  W«  &  M.  cap.  i  j.  whereof 
mention  ihall  be  made  on  the  back  of  the  writ,  under  the  hand 
of  the  jtifiice  who  tgok  the  fame^  which  fhall  be  as  ejfeBual  to  fay 
proceedings  as  if  taken  before  ajuflice  of  peace  in  the  county  \  and  it 
fhall  be  added  to  the  condition  of  the  recognizance^  that  the  party 
ihall  appear  fron»  di^y  to  day  in  B.  R.  and  not  depart  till  dif* 
charged  by  the  court. 

1 2f  A  fcire  facias  was  brought  on  a  recognizance  taken  before  Tbefc  /fa. 
a  judge  upon  granting  a  certiorari  to  remove  an  indidment  from  -J^^JJj^f 
the  fel&ons  of  th^  p^ace,  which  upon  oyer  was  entered  in  hsec  mative,  a/* 
verba;    and  was ^ir  40 A  whereas  rhtfum prefcribed by  ihefiatute  totbeukuig 
is  29 1.     And  per  Holt  Ch,  J.  before  5  &  6  W.  &  M,  cap.  1 1.  l[;^^^'^ 
any  judge  might  take  a  recognizance,  which  is  not  taken  away ;  not  take 
but  if  it  be  not  according  to  theflatute^  which  is  in  20 1.  the  cer-  away  the 
tiorari  will  be  no  fupcrfcdeas  \  yet  whether  it  be  or  no,    it  is  Snuftica* 
ftill  good  as  a  recognizance  at  common  law,     2  Salk.  564,  Pafch.  of  B.  R. 
1  Ann.  B.  R.    The  Queen  v,  Ewcn  ha^e  bjr  th« 

^  common 

kw  of  taUnf  recognitance*  upon  their  granting  certioranes ;  from  whence  it  fonoiiir*,  that  if  any  fuch 
J4iftice  granting  a  certiorari  ihall  take  a  rtcognijtanc?  Yarianc  from  that  prefipribcd  by  the  ad,  either  as  to 
Vhe  fum  or  condition,  &c.  fuch  recognizance  will  have  the  fame  force  asicwouU  have  bad  if  thefe 
iiatutei  had  not  been  mitde ;  but  it  is  faid  that  the  certtora-i,  if  procured  by  the  defendant,  will  not  in 
IW«h  cafe  be  a  foperfcdeai  to  the  proceedings  below,  as  it  would  have  been  at  the  common  law  ;  for  the 
^tmeiffcm  to  be  vp^^^*  t^^  ^^  fi^ont  may  prpceed|  nocwithftaqdin^^any  9eitioniri  pro^i«d  by  a  de- 

£  e  'I  fcadao(» 


ftndjuit,  whefioii  fitch  recoguiMACC  It  not  given  u  U  cxprcisly  piefcribfd.  %  Havk*  PI*  C.  ^if' 
cap.  t7*  r*53«  .     '  *' 

6  Mod.  17.  13.  A  certiorari,  to  rcmovp'an  indiflmcnt,  hadi  tio  batl  inr 
s!  P.  ?oe«  ^^'^^  on  It,  and  therefore  tlic  court  faid  that  it  ihoj^ld  no^ 
^t  appear  h^vc  been  allowed;  for  it  was  againft  the  late  ^Gt  olF  parliaments 
--1U/33.  I  Salk.  140.  pU  14.  Trin.  '2  Ann.  B.R,  The  Queen  v,  Bothell. . 

Mich,  z        ^    ■      \    ^'^ .  *■        •'.  J  >  ^    .       .      . 

jUah.  tif^t  without  giving  bail  to  trj  it  aceordipg  to  the  ftatute,  it  it  no  fupeifedeas. 

3  Salk.  8d.        14,  It  yas  held  thast  in  wrifs  of  certiorari  granted  ^  r/nrotu! 

Qucfn  V.       •rdtriy  tht  fiat  for  making  out  the  writ  wi^  bejigned  by  a  judgi^ 

'Whiu:<?;       and  the  writ  itfelf  n^ed  not;  but  in  cafe  of  writs  of  cenioraq 

SX.iS.P.  fQ  remove  indlStmetiU^  the  fiat  mufi  be  figned  and  the  wit  too,    and 

Pi.^:.  28n.  ^^^^  the  latter  is  required  by  the  late  adi  of  parliament.     And 

cap.  27.  f.    Holt  Ch.  J.  faid  that  if  the  frat  had  been  iigneq  on  the  fame  day 

4o»  $•  P^     the  writ  was  taken  out,   that  would  have  been  well,  becaufe  it 

was  before  the  clfoign-day ;  but  a  dztfigned  this  term  cnnm4  vmr^ 

rant  a  certiorari  tt/iid  the  laji  day  of  loft  terpt*     i  3alk,  i  Co.  pi.  19, 

Pafch.  4  Ann.  B,  R.     The  Queen  v.  White. 

15.  The  court  faid,  that  thffy  had  lately  agreed  to  &  rule,  diat 
no  certiorari  ihould  be  granted  by  a  judge  at  his  chambers  in  ter^ 
time,  Barnard.  Rep.  in  B.  R.  Mich,  a  Geo«  2.  The  Kio^  v« 
Steers. 

16.  5  0<9.  1.  cap.  IQ.  /a.  No  cirtiorcmi  Jkc^l  he  alhwei  <9 
remove  any  order^  unlefs  the  party  profecfiting  Joall  enter  into  a  re- 
cognizance withTureties,  before  one  ju/tice  Qfpeape  where  fiicb  order 
fhall  have  been  made^  or  before  one  efhi{  Afa/efifs  jufiieess  of  B*  2?. 
in  the  funi  of  50 1.  with  condition  to  profecute  without  wilful 
delay,  and  to  pay  the  party^  in  nubofe favour  fuch  order  'weu  made^ 
nvithifi  one  month  after  the  faid  order  fhall  be  confirmed j  their  cofts  to 
be  taxed ;   and  in  cafe  the  party  proje^uting  fuch  certiorari  fiail  no% 

f'lt'i']  enter  into  fuch' recognizance  y  or  jhaU  not  perform  the  condxtims  afire^ 
*   .      faidy  it  fhall  be  lawful  for  the  jttfticgs  to  proceed  an4  make  further. 
orders^  as  if  no  certiorari  had  been  granted^ 

17.  S.  J.  The  recognuances  lobe  taken  as  aforefaiA^  fhall  ie 
certified  in'  B.  R.  and  filed  with  the  certiorari  and  order  inemoved 
thereby ; .  and  if  the  or def fhall  be  confirtnedy  the  perfons  entitled  to  fuch 
cofisy  within  one  p^nih  after  ifemand  made,  upoH  oath  made  of  the 
tpakingfuch  demand  and  refufal  of  payment  ^  fhaH  have  iiii  attachment 
for  contempt,  a/7^ /^  recognizance  fhall  not  be  difchelrged  until  the 
cofis  fhall  be  paidy  and  the  order  complied  with* 

'18.  13  G«*2.  cap.  18./  5.  No  writ,  of  certiorari  fiall  be  aU 
Ijotiffd' to  remove  any  convi3ioh,  judgment,  order,  orothier  pro* 
deedings  before  any  jufticp  orjtflices  of  peace  of  any  county^  city^ 
Oorough,  town  corporate ^  or  liberty^  or  the  reJ^eBive  general  or  quartet 
feflions  thereofi  xxriitisfttch  certiorari  be  moved  or  applied  for  within 
^x  calendar  months  n^xt  after  fuch  c6hvi£lion,  ts'r.  and  uetiefi 
it  be  duly  proved  upon  oath^  that  the  party  fuing  forth  the  fame  has 

f*'iven  (i^  days  notice  thereof  in  writing  to  ifn  jfyliee  or  jufiices  before 
Jfhom  fuch  conviffiony  life,  fhall  be  made^  to  the  end  that  fuch  jmico^ 
iv  ju  Vices y  or  the  parties  therein  concerned^  tnay  fhew  caufe^  ^  oe  9t, 
thus  fhall  think  fity  againjl  the  granting  fnch  ctrtioran% 
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(I)     Removed  by  it.    What  is,  or  fiiould  be.    And 
how.     And  what  is  a  good  Removal. 

I.    JpRitcipe  quod  reddat  18  btought  in  London^  &c.     The  tenant 
-f      vouched  foreigner  to  warranty:  the  plea  ihall  be  removed  by 
certiorari,  and  aft6r  the  warranty  determined  it  fliall  ht  remanded. 
Br.  Certiorari^  pL  i6.  cites  ii  H.  4.  26,  27. 

2.  But  where  the  aBum  is  brought  in  bank^  and  L.  has  conufance 
ff  the  plea  J  zxiA  fails  the  party  of  right  in  their  franchtfe  by  foreign 
voucher^  foreign  plea,  or  otherwife,  the  re-fummons  lies  to  reduce 
it  into  bank ;  for  there  it  never  fliall  be  remanded  into  the  fran-> 
chife ;  per  Hill  and  Hank,  For  cofiufance  is  granted  upon  con* 
ditiony  quod  celeris  fiat  jufiitia^'  alioquin  redeat.     Ibid. 

3.  llie  records  of  qffife  may  be  removed  into  chancery  upon 
fhange  of  the  jufticesj  and  to  be  fent  to  the  new  juftices  by  mitti* 
mus.     fir.  Certiorari,  pi.  20.  cites  F.  N.  B.  242. 

4.  And  deed  denied  in  one  court ^  may  be  fo  removed  into  another 
pourt.     Ibid, 

5.  It  18  faid,  that  there  is  no  certiorari  in  the  regifter  to  remove  Br.  N.  Cf 
record  out  of  a  court  into  C.  jB.  immediately  /  but,  aft  it  feems,  it  P|*  ^7^' 

fhall  be  certified  in  the  chancery  by  furmife'y  and  then  to  be  fent  into  *^**   '    * 
bank  by  mittimus^   which  matter  was  agreed  in  the  oiancery, 
Br.  Certiorari,  pi.  20.  cites  36  H.  8.  &  F.  N.  B.  242. 

6.  Scire  facias  \  note,  that  where  the  plaintiff  in  affife  in  ancient 
demefne  had  recovered  the  land  and  damages;  and  becaufe  the  der 

fendant  bad  nothing  there  to  render  the  damages^  he  removed  it  into 
phancery  by  certiorari,  dnd  fent  it  by  mittimus  into  C  B.  and  there 
had  fcire  facias  to  have  execution  upon  it  \  quod  nota  \  and  fo  fee, 
that  after  judgment  no  other  writ  lies  to  remove  record  but  only 
jpertiorarij  though  it  be  recovered  in  a  bafe  court.  Br.  Certio- 
rari, pL  4.  ci(es  3p  H.  6.  3,  4. 

7.  A  judgment  given  in  the  court  at  Dimchurch,  being  a  ' 
memWr  of  die  dnque  ports,  was  removed  by  certiorari  into  B.  R. 

and  a  fci.  fa.  iflued  againft  the  defendant,  to  ihew  eaufe  why  the  [  354  ] 
platn^fF  ihould  not  have  execution,  and  there  being  an  alias  cer* 
iiorari  in  this  cafe,  the  defendant  demurred,  for  that  it  wzsficut 
priuSf  when  it  ought  to  be  ficut  alias j  but  the  exception  was  dif- 
allowed,  and  the  plaintiff  bad  judgment.  Sty.  o.  Pafcb.  23  Cac 
Rook  V.  Kmght. 

8.  An  indiBment  of  battery  was  found  at  the  feifions  billa  vera^  Thoogh  thi 
and  the  party  entered  into  a  recognizance  to  go  to  trial  there  the  next  «*»^"<*"'» 

fefftons :  ana  this  being  fhewn  for  caufe  why  the  certiorari  fhould  ^^^, 

not  be  granted^  Roll  Ch.  J.  faid,  that  the  recognizance  alfo'may  be  sancc  to  a^ 

removed^  by  thi  certiorari f  and  thought  there  could  be  no  hurt  if  the  Jf".  ^^^ 

indiBment  beremovedy  and  thp  trial  had  at  the  affizes,  and  ihould  of^ic%t* 

it  be  removed  into  B.  R.  theyVould  not  quafli  the  indidlment,  yet  that  does 

but  the  party  (hall  plead  and  carry  it  down,  and  try  it  at  the  next  Tl'^^,"/^^^ 

affixes  at  his  own  charge.    Sty.  328.  Pafch.  1652.  B.  R.  Anon,  ini^he^ht 

to  appear 
md  proeiM  Ims  if  pemace  to  be  tccorM|  aad  he  nuft  Ukewile  deUrer  cbe  writ  i  for  porchafijig  foch 

a  writ 


354  ^ttttotitt. 

a  writ  only  Is  not  fuflicicflt ;  tnd  judgment  accordingly.  Cro.  J.  x8i.  pi.  i.  Trin.  9  Jic.  B.  R« 
RoUc  V.  K>c. --Bulft.  1^5.  S.  C.  adjudgud  accordingly.  Yelv   207.  S.  C.   adjudged  ac- 

cordingly.———s.  Hawk.  Pf.  C*  294.  cap.  xy.  f.  65.  fays,  that  this  opinion  feems  Aipportcd  by  che 
better  authority,  tliough  it  has  been  hoidca  othcrwife,  at  in  2  Roll.  Abr*  492.  (F)  ph  i2«  and  Dalt. 
cap.  75. 

Comb.  199.  •  9-  After  a  writ  of  error  upon  a  judgment  in  C.  B,  and  the 
Drew  ▼.  judgiiunt  affirmed^  the  plaintiff  in  the  original  a^ion  moved  for  a  cer^ 
s"c^*b  tiorari  to  remove  into  B.  R.  the  recognizancr  taken  in  C.  B,  upon  the 
court  wcK  allowance  of  the  ivrit  of  error ^  in  order  to  bring  a  fci.  fa.  againft  the 
of  opinion,  bail.  It  was  objected,  that  fi.  R.  could  not  grant  fucli  a  certio- 
fa  mi'^ht  ^^^^*  becaufe  the  recognizance  is  a  record,  and  therefore  not  to 
weU  be  be  removed  by  fuch  a  writ,  for  tliat  removes  only  tenorem  re- 
brought  In  cordi ;  but  on  the  other  fide  a  diverCty  was  taken  between  bail 
m^ni-"  *  taken  in  inferior  courts  where  it  is  upon  the  roll  itfelf,  and  fo 
sincere-  part  of  the  Tccord,  and  where  in  the  courts  of  Weftmnfter  ;  fotr 
moved  hi-  there  the  r^cognizatice  is  taken  by  itfelf  and  is  part  ^  the  record  on 
C^Bl'^by  '^  ^^i  ^^^  therefore  may  be  removed  by  certiorari  though  the 
certiorari,  rccord  itfcIf  cannot,  and  it  was  granted  accordingly.  4  Mod. 
and  that  by  ^^.   Pafch.  4  W.  &  M.  in  B.  R.     Barfdafe  v.  Drew. 

reafen  of  ^ 

fome  precedents  (hewn  them  at  their  chambers.— Show.  343.  345.  S.  C.  fays,  the  court,  afto 
deliberation,  and  fearch  into  precedents,  had  account  of  7  or  S  in  ail,  the  firft  30  years  iince,  but  none 
on  debate ;  however,  they  ruled  it  good,  for  this  reafen,  as  I  fuppofe,  becaufe  ampliat  jurifdidionem, 
and  is  no  prejudice  to  the  futtors,  but  rather  an  advantage,  becaufe  no  writ  of  error  lies  from  hence 
npon  fuch  fcire  facias,  hut  in  parliameiit. 

6  Mod.  61.  TO.  A  certiorari  after  eonvtffion  ought  to  be  to  remove  the  indiB-* 
S.  C.  &  s.  ^^^  ^f^j  conviction f  and  if  it  mentions  the  indictment  only  and 
«n'd'^iim*fo  not  the  conviftion,  it  may  be  quaftied  ;  and  if  the  party  totes  it 
it  is  if  he  ^ut  before  conviSlion^  but  will  not  ufe  it  till  after^  he  ought  to  lofe  the 
will  not  «fe  j^j^^ij^  ^f  j^      J  Salk.   150.  pi.   17.  HiU.  a  Ann.   B.  R.  Thq 

Sv  nil  aficr      gm^  T^* 

the  jury       Qucen  V.  Dixon. 

fivorn;  and 

the  writ  was  ooaihed,  and  a  new  one  granted  to  mnove  the  indi Ament,  and  conTiAion  thereupon, 
and  ordered  them  to  make  it  fpecial,  and  to  giie  the  profecutor  a  day  thexruponabove.^— — -3  5alk« 
78.  pi.  I.  S.  C— -z  Ld.  Raym.  Rep.  971.  S.  C.  &  S.  h.  per  Holt  C3b.  J.  accordingly. 

3  Salk.  78.        II.  On  a  certiorari  toretnove  an  indictment  after  conviction  by 

As'p*— '  ^^^^^9  *  day  in  court  ought  to  be  given  to  the  party.     6  Mod.  61^ 

xsJk.'i5o,  Mich,  2  Ann.  B,  R,  The  Qijeen  v.  Dixon. 

pi.  17.  s.  c. 

hut  S.  P.  docs  not  appear.  ——*  Ld.  Rajm.  Rep.  971.  S.  C.  &  S.  P.  accordingly. 

12.  A  certiorari  was  quafhcd,  becaufe  it  was  direffed  jufttdarsi^ 
ad pacem  ajftgnatis^  omitting  the  words  ad  confervandam.  1 1  Mod^ 
172.  pi.  io.  Pafch.  7  Ann.  B.  R,    The  Queen  v.  Jay. 

[  3SS  ]   (K^)     Returned  or  certified.     By  whom  ^nd  how, 

And  faire  Return  puniihed  how. 

J.   1  N  debt  upon  exigent  J    the  fheriff  returned  quarto  ixaBus  i 

^     the  plaintiff  averred  that  the  defendant   is  duly  outlawed^ 

Certiorari  ihall  be  direfled  to  the  cor^furs^  to  certify  whether  he 
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h  outlawed  or  not ;  and  if  they  certify  that  he  is  outlanvedy  it  fliall 
be  taken  for  perfect  record  that  the  defendant  is  outlawed,  and 
the  (herifF  (hall  be  amerced.  Br.  Certiorari,  pi.  2.  cites  3.6 
H.  6.  24. 

2.  If  qfftfe  is  taken  before  the  one  jttjlice  of  ajjife^  the  clerk  of  the 

mfjife  not  expeEling  the  coming  of  the  other  jufUce  of  ajjifej  yet  the  other  , 

juftice  by  certiorari  may  certify  the  fame  record.      Br.  Record^ 
pL  81*.  cites  II  H.  7.  5. 

3.  A  certiorari  was  direBed  to  two  clerks  of  the  parliament  to  cer-  Up«»  *ia?- 
tify  the  tenor  of  an  a£k  of  parliament  concerning  the  attainder  of  "Jl^/i^. 
the  duke  of  Norfolk,   and  one  of  the  clerks  made  the  return,  tlorariimied 
The  queftion  was,  if  the  return  was  good,  (ince  one  alone  had  no  foA^andBm- 
warrant  to  certify.    See  D.  93.  a.  pi.  24.  Mich,  i  Mar.    The  "Jjf^^^ 
Duke  sA  Norfolk's  cafe.  ftgions  of 

which  is  returned  by  one  of  them  hj  bh  proper  name,  and  well.      D.  93.  a.  Marg.  pi*  24.  cites  3  Jac* 
£.  R. 

4.  Debt  on  a  recovery  in  Brijlonu;  it  was  traverfed  and  certified  *  Htwk. 
under  the  feal  of  Briflow  i  it  was  moved  that  it  fliould  have  been  *'^' ^*  *94» 
certified  under  the  great  feal,  but  the  court  held  th^t  it  was  well  f^  70.  s.  p. 
enough  ;  for  fuch  is  the  courfe  upon  certiorari  dire£led  to  infe*  and  fays cbit 
rior  courts.  -  Cro.  E.  821.  pi.  17.  Pafch.  43  Eliz.  B.  R.  Butcher  jfjj*^^^'"'^ 

V.  Aldworth.  \  per'fcal,  it 

teems  that  the  return  may  well  be  made  under  an/  other* 

5.  Ccrtiorar}  to  the  recorder  cannot  be  returned  by  the  deputy  But  if  It  be 
Ttcorder  in  hjs  own  jQanje.     Sty.  p8.  Pafch.  24  Car.  B.  R.    Thin  f  [^^** 

V.  Thia«  .  whotsa 

cuftot  brevium,  or  to  a  recorder  and  his  deputy,  then  it  is  go6d.    Ibid« 

6.  Certiorari  to  remove  a  record  cori^m  R.  F.  bf  foeiis'fuis:  Itwasmov- 
TThe  record  is  certified  by  R.  F,  and  one  Qther,  and  3  juitices  neld  ^^Jij^^^ 
ibis  well  enough;    but  Twifden  e  contra.     Keb.  282*  pi.  86.  a  certiorari, 
Pafch.  ^4  Car.  2.  B.  R.   Reeve  v.  Brown.  djreffed  m  z 

jufticetof 
peace,  becaufe  it  Hva^  tmly  tnade  by  onem  But  the  court  over-ruled  the  exccptiofl»  becanie  tbey  are  jv- 
dicial  officers ;  upon  which  he  took  2  others,  tis.  that  the  return  was  tn  EngHJb,  and  lilcewife  uf§m 
farcbmtnt  \  and  both  thofe  courts  aUowed,  and  made  a  rule  upon  them  to  make  another  return,  for 
this  they  faid  was  none.  Barnard.  Rep.  in  B*  R.  2 1 3.  Hill.  £  Geo.  x»  The  Kin^.  v.  the  laha- 
bstanti  0/  Dariiogtoo. 

7.  Exception  was  taken  upon  a  convi£lion  of  one  for  carrying 
of  a  gun,  ncl  being  qualified  according  to  the  (latute,  becaufe  it 
was  before  fucn  an  one  juftice  of  the  peace ^  without  adding  nee  non 
ed  diverfas  felonias^  iranfgrejftonesy  (s^c.  audiend*  ajjifn*.  And  the 
court  agreed  fo  it  ought  to  be  in  returns  upon  certioraries  to  re- 
inove  indi£haient$  taken  at  feffions ;  but  otherwise  of  convi6iions 
of  this  nature,  for  it  is  known  to  the  court,  that  the  flat*  gives 
them  authority  in  this  cafe.  Vent*  33.  Trm.  21  Car«  2.  B.  R. 
Anon. 

8.  Nota,  if  a  certiorari  be  not  returned,  fo  that  an  alias  be 
^^ardedj  th|e  return  mud  be  as  upon  the  ^r(t  writ^  and  th^  other 

»3  IPVtft. 


^s^ 


Certtsrtti^ 


muft  be  returned  quod  ante  adventum  iJHm  hrev'u^  the  natter  W19 

certified.    Vent.  75.  Pafch.  22  Car.  B.  R,  Anon. 

9.  All  certioraries,  though  direBed  to  divers  jufticts^  may  be 

ntumed  by  one^  and  fo  is  the  ufual  pradice ;  per  Aftry,    Cumb. 

25.Trin*  2  Jac.  2*  B.  R.  Anon* 
5M04.I49,.      lo.  Where  a  certiorari  iflues  to  jujtica  of  peace  to  return  an 
^^^  7         order,  diey  can  only  return  it  in  hac  virba^  and  whatever  they  rc- 
The  kmg    tum  more,  the  court  can  take  no  notice  of.     2  Salk.  493.  pL  59. 
^  (Kb  Ib.    The  Inhabitants  of  Weitoil  Rivers  v.  St*  Peters  in  Marlborough. 

labitanu  of 

'Woottoo  Riven,  S.  C* 2  Hawk.  PI.  C.  195.  cap.  17.  f.  75.  fays  that  wharfo«ver  BMtert  are  pot 

into  the  return  of  a  certiorari  f*y  %»ay  cf  expUnatnm  or  otberwiie,  befides.  riiofe  «rbich  ai*  osprefily 
otdcred  to  be  certified,  are  put  in  without  any  warrant  or  authority,  aad  coflic^ciidy  fliaU  be  ao  dok 
tcgacdcd  by  the  court  abot e,  thaA  if  they  bad  been  wholly  omitted. 

1 1.  Certiorari  returned  by  clerk  of  the  peace  was  held  tll|  he 
not  being  the  perfon  to  whom  the  certiorari  was  diredted ;  but 
it  fhould  have  been  returned  by  2  juftices.  2  Salk.  479.  pi.  27* 
Trin.  7  W.  3.  B.  R.  AOiley's  cafe. 


(L)    Variance  and  the  £fie£k  tbereof,   and  falfe 

Returns. 

_  r*  /^Ertiorari  to  remove  the  indictment  rfJleaSng  2  horfis^  and 

•pccpT'ei.  ^^  indiBtnent  of  one  horje  only  was  certified  in  chancery^ 

cU^a  s.  c.  and  fent  into  B.  ^.  and  for  tne  variance  between  the  writ  and 
^"^i  ^V^*6 "  ^^^  indiftment,  they  would  not  arraign  the  prifoner^  but  he  went 
"^'LcJ  fine  ^^\  fo^  ^ey  h^d  no  warrant,  &c.  Br.  Corone,  pi.  6g^ 
cites  3  AflT.  3. 

2*  in  aihfe  the  record  was  removed  by  certiorari  and  mittimus 
before  the  juflices  of  B.  R.  and  there  was  a  variance  between  die 
writ  of  certiorari)  and  the  record  and  mittimus  \  for  the  one  wa^ 
if.  Grene  juftice,  fcilicet,  the  record^  and  the  writ  ^'as  H,  de 
fjirne,  and  fo  furplufage  by  the  word  [dej,  and  therefore  the 
juilices  would  not  proceed.      Br.  Variance,   pi.  71.   cites  28 

Aff.  52.  \ 

3.  A  certiorari  was  to  remove  a  record  cujufdam  inquiptioms 
capt\  life,  in  curiq  no/ira^  &c.  but  the  record  being  in  the  time  cfthe 
former  Ungf  the  court  held  the  writ  ill,  and  that  the  record  it  noi 
'veil  remove^    D.  206.  b.  pi.  12.  Mich.  3  &  4  Eliz.  Anon* 

4*.  A  certiorari  was  to  remove  an  indi£lment  otJorciUe  entryt^ 
but  the  return  to  it  was  a  peaceaUe  entry  and  a  forciUi  ditmner :  lb 
that  there  t>eing  no  fuch  indi^ment  before  them  as  the  certiorari 
inentton$,  it  was  infifted  that  it  was  no  contempt  in.,|he  juftices 
not  to  make  any  return.  But  per  cur.  it  is  th^  ufual  courfe  of 
the  court  to  make  certioraries  in  this  form,  and  therefoie  this  is 
no  excufe^    Sty.  89?  Hill.  23  Car.  Chambers  v.  Floyd, 

5.  Upon  a  certiorari  brought  to  remove  an  indi£tment  for  bar«. 

retry  in  Middlefcx,  2  w  3  lines  of  the  indiBment  were  le^  out.     It 

was  agreed  that  if  this  iudi£lmeut  liad  been  certified  out  of  IjOOs 

don. 


<tertlocati  35^t 

Vfoiii  k  tnigKt  be  amended  on  motion  by  the  originsil,  becaufe  by 
their  chartct  they  certify  only  tenorem  recordi,  To  that  the  record 
itfelf  ilill  remains  with  them»  and  die  court  may  amend  by  it; 
but  it  cannot  be  amended  in  any  otlier  county^  becaufe  the  lair 
fuppofes  the  record  itfelf  to  be  removed,  and  fo  there  is  nothing 
femaining  for  them  to  ametid  it  by*  Sid.  155*  pi.  5.  Mich.  15 
Car.  a.  B.  R.   The  King  v.  Alcock. 

6-  A  certiorari  was  direftcd  to  ajujlke  of  ChiJtiTj  or  his  deputy,   f  3  jW  J 
and  it  was  returned  and  fubfcribed  by  fuch  a  one  chief  juftice.    It  Sid.  64.  fii. 
was  objefted  that  the  return  was  ill,  it  not  being  by  the  fame  3ij  ^^ 
perfon ;  and  after  divers  motions  the  court  held  it  good.    Lev.  court 
50.  Mkh.  15  Car.  2.  B.  R.   Barrow  v.  Hewitt.  thought  k« 

£ood  retuniy 
^caufe  the  direftion  of  the  writ  implies  the  fuperior,  iDafmuch  as  It  mentions  the  ^puiy  ;  and  t&e 
fbtute  of*  H.  S.  cap.  .  ftiles  him  the  high  juftice,  and  (high)  and  (chief)  are  all  one,  and  the 
coott  wiH  not  intend  that  there  is  another  jnftice  befide  him  who  marie  the  retttrn;  and^  judgment  nifi, 
Zee.  Keb.  1 6^.  pi.  lao.  Mich.  13  Car.  i.  B.  R.  the  S.  C.  adjornatur.  -  Ibid.  187.  fl. 
16S.  S.  C.  adjudged  for  the  plaintiff.  Ihid.  210.  pL  23.  Hill.  13  Car.  2.  S.  C.  hut  S«  P. 

4loes  not  appear. 

S^  where  a  certiorari  was  dhefied  to  thejufiices  ofBfyf  and  was  returned  by  ibch  a  one  chief  jif  lot  ^ 
JE/f,  the  Umt  was  adjudged  good  ;  Lev.  50.  in  cafu  fuprai  cites  it  as  lately  adjudged  In  the  cafe  of  Har%. 
w\6in.  V.  Munford.  Sid.  64.  cites  it  as  the  cafe  of  Harrifon  v.  Motthen,  and  held  good  there.— 

iCd>.  187.  dtes  it  as- the  cafe  of  Harrifon  v.  Morpeth,  in  C.  B.  1^54. 

*  It  feemt  that  thia,  accordif^  to  Keh.  187.  ^ould  be  2  &  3  £.  6.  cap*  %%m 

7.  A  certiorari  was  to  remove  an  order  againil  T.  S.  concern-  7  Mod.  9> 
ixig  foreign  Jalt,  which  being  reihoved,  appeared  to  be  an  order  ^'^Ki** 
touching y2r//,  without  the  word  (foreign.)     It  was  held  that  for  An«.  S.P* 
this  caufe  it  was  not  removed,  there  being  no  fuch  order,    i  SalL  and  feeovto 
145.  pi.  4.  Mich.  drW.  3.  B.  R.  Anon.  wifhrt^i^T 

ing  the  dlffe.rnce  of  the  vear^  and  held  accordingly ;  for  a  (pecial  certiorari  cmuMt  maOve  gemesal  «r« 
^U9f  though  a  general  cCTtiorari  will  remove  fpecial  ones. 

8.  When  a  prefentment  in  a  lect  is  removed  by  certion(ri,  the 
Jlile  <f  the  court  muft  be  Jet  out  exaEfly ;  but  there  needs  no  fiicH 

nicety  in  pleading ;  per  Holt  Ch.  J.  1 1  Mod.  228.  Trin.  9  Ann. 
B«  R.  in  cafe  of  the  Queen  v.  Jennings. 


(M)     Return*     What  is  a  Bad  Retura,  and  wfaiA 

No  Return. 

I.  /^Ertiorarl  to  remove  indidlments  was  r^turntdy  that  at  the 
/^9^^  held  at  C.  before  T.  B.  and  other  jujlices\  to  preferve 
the  pedte  of  the  king  in  the  iame  county,  and  did  not  fay  ad  diverfas 
feiorf^  &c.  accordine  to  their  commiffion ;  and  it  feems  there  that 
the  party  (hall  not  be  arraigned  of  the  felony  fpecified  in  the  in- 
diflment  in  B.  R.  becaufe  it  is  not  well  removed  for  the  caufc 
afbrefaid  \  and  by  fome,  no  record  is  before  juilices  of  the  peace» 
&c.  becaufe  it  is  remov?:d.  Qu«re  thereof }  quasre  before  whom 
the  record  remains,  becaufe  it  is  doubted.  Bt.  Indi£bnent,  pL 
32.  cites  xa  H«  7.  25, 

2.  Cer- 
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a.  dertiortiri  to  the  county  palatini  rf  Ch^er*    Tbey  rHurmi 
that  they  had  juriJdiBlon  of  the  caufiyond  that  thenfon  they  are  mi 
to  certify  it.    It  was  objeded  that  this  return  was  too  general  \ 
for  they  have  not  ihewed  any  caufe  why  they  ihould  have  jurif- 
di£lion.     Roll  Ch.  J.  ordered  them  to  (hew  caufe  why  they 
ihould  not  make  a  better  return.    Sty*.  155,  Hill*  1650.    Allen's 
cafe. 
Gomb.s6%.       3.  Indi£^ment  upon  the  ftatute  5  Eliz.  for  emerctjing  a  trade  in 
.^*  S'  ^'*     a  borough,  not  being  bound  apprentice  to  it ;  and  upon  a  certiorari 
taken  that    to  remove  it  into  B.  R.  the  mayor  made  this  return,  viz.  HumiU 
St  it  only       lime  certifico  quod  ad  feffionem  pacis^  isfc,  perjuratoret  pntfentatum  ex^ 
mt^""^  j/?i>  quod  billafequeps  eji  vera^  viz.  ^od  prediif  Berry  did  exercife^ 
Eyre  J.         &c*  omitting  the  chuk  juratores  pro  domino  rege  prifentant  quoJ^ 
leaned  to      {jj*^.     Xhe  firft  exception  was,  that  billafequens  efl  vera  is  naught; 
^J^^^ .     fed  non  allocatur,  as  to  *  that  part  of  the  return,     ad  Exception 
Ibr every k.  was,  that  there  is  no  bill  at  all;  for  it  is  not  faid  that  it  was 
diament      prefented  by  the  jury,     Scd  per  curiam,  this  is  no  return  to  the 
gin,  junto-  Certiorari ;  for  the  writ  commands  to  return  an  indi£lment,  but 
let  pro  do.     this  is  none,  therefore  they  could  not  quaih  it ;  neither  would 
suaorege     ^jj^y  fu^er  tliis  return  to  be  filed,  becaufe  it  was  infufficient, 
^l^xxm^^'  wherefore  the  mayor  was  ordered  to  amend  the  return.     Et  per 
futtin  pne-    cur.  a  return  quod  humillime  certifico j  is  not  good.     Carth.  223. 
ftataat,  and  p^fch.  4  W.  &  M.  in  B.  R.    The  King  v.  Berry.  . 

It  IS  a  ne.  ^  ^  ®  ' 

ceflary  pajt  thereof;  but  HcltCh/j.  fiid  it  may  be  either  way,  and  that  thit  it  well  cootigh,  «4 
tantamount.    The  reporter  adds  a  qucte. 

4^  A  certiorari  iflued  to  remove  a  conviBicnfor  deer-flealing,  and 
the  jufticos  returned  2  affidavit jf  and  a  warrant  to  diftrain  ;  and 
this  return  was  qua(hed  as  imperfe£i.  i  Salk.  146.  pL  8.  Trin, 
12  W.  3.  B.  R.  The  King  v.  Levcrmore. 

5.  On  a  certiorari  to  remove  an  order^  the  return  was  cujus  qui* 
dim  tenor  fequitur  in  hac  verba^  and  not  qui  quidem  ordo  fequitur 
in  hac  verba f  and  it  was  quafhed  for  that  reafon.  i  SaUc.  147. 
pi.  io»  Pafch.  X  Ann.  B.  R.  The  Queen  v.  St.  Mary's  Parifh 
in  the  Devifes. 

6.  Certiorari  to  remove  a  conviBion  for  felling  cyder  without  pay* 
ing  the  duty  on  the  late  ftatute,  and  the  juftice  made  the  return  in- 
•^ngkfr  i  and  upon  a  motion  to  quafli  it^  it  was  allowed  to  be 
go^.     I  Salk.  149.  pL  16.  Mich.  2  Ann.  B«  R.  Anon. 


(N)     Procedendo.     In  what  Cafes. 

I.  nRifomrs  were  removed  with  thtir  indiBments  by  eerfhrtgri 
'^  into  B.  R.  and  all  except  one  were  put  into  the  cuftody 
of  the  marfhal,  and  this  one  was  remanded,  becaufe  appeal  was  takim 
agmnfl  him  at  N.  before  the  certiorari^  to  which  he  pleaded  not 
guilty^  and  procefs  of  diftrefs  awarded  againfi  thejury^  and  there- 
lore  he  was  remanded  to  Newgate,  becaufe  the  appeal  (hall  not 
be  difcpntinued.    Br.  Coronc,  pi.  161.  cites  16  £.s4.  5. 

2.  A  ceCi- 


CmiorarU  sjS 

1.  A  certioTari  was  granted  out  of  this  court  to  ntn&ve  'cirtam 
indmments  6f  forcible  entries j  whereas  in  truth  there  was  no  indi^^ 
ment  of  forcible  entry  found  againft  the  party.  Upon  this  a  fuper- 
fedeas  was  prayed  to  fuperlede  the  certiorari.  Per  Roll  J.  this 
certiorari  was  gotten  by  way  of  prevention  for  what  might  be  done ; 
but  ordered  a  procedendo  to  the  juftices  to  proceed,  notwith- 
Handing  the  certiorari.     Sty,  127.  Trin,  24  Car.  B.  R.  Anon. 

3,  After  certiorari  returned  and  filed,  no  procedendo  can  go  5  2  Hawk, 
per  cur.    6  Mod,  43.  Mich,  2  Ann.     Anon.  Pi.  c.  29V 

*  .  cap.  27. 

f  6S.  fayi  that  it  feemsfo  by  the  common  law.     And  ibid,  in  Marg.  fays  it  waa  agreed  m  £.  R« 
HiO.  6  G«o.    The  King  v.  Whitlow. 


(O)     The  Effed  of  a  Certiorari.   And  Proceedings,  [  359  ] 

&c.  after. 

I.     A  t'TER    an  indlElment  upon  the  Jlat.  8  /f.  6.  before  the  Cro.  E. 

^*^  jtiftices  of  peace  in  Eflex,  they  awarded  reftitutiqn  5  but  be^  9' 5-  pf*  5» 

fore  it  'was  made  there  was  a  certiorari  delivered  to  the  cujlos  rotu-  reftitutioa 

lorunty  but  he  would  not  open  or  read  it  till  aftef  rejlitution  was  after  the 

made  \  and  yet  the  judges  feemed  clear  that  the  reftitution  was  ^^^^^ 

well  awarded  and  made.     An^  z  diver/ity  was  t^ken  between  an  w,becauft 

a^  judicial  and  minijlerial :  the  ad  of  the  juftices  of  peace  is  in-  the  hands  of 

judicial,  and  their  negligence  in  not  fending  a  fuperfedeas  ftiall  ^^^  ^"j^^ 

not  prejudice  ;  but  where  a  minifter  receives  a  countermand,  as  ciofcd,  it 

if  the  uierifF  be  fuperfeded,  this  is  a  difcharge  of  the  authority  being  an  ejr- 

which  he  had  before ;  and  if  juftices  of  peace  receive  a  certiorari,  PJ^^*  v^M* 

whatever  they  do  afterwards  is  without  warrant ;  but  all  which  them,  vis. 

the  fherifF  does  after,  upon  the  warrant  before,  is  not  erroneous ;  uijeriu*  ter- 

and  yet  their  negligence  is  punifhable  by  attachment,  as  a  con-  ^^^' 

tempt.     Mo.  677.  pi.  921.   cites  Hill.  45  Eliz.  B.  R.   Fitzwil-  noiumus, 

liams's  cafe.  «"<!  ^  «wrr 

ad  done  bf 
their  authority  after  its  delivery  is  void*  Yelv.  32.  S.  C  and  re-rcftitution  was  granted  upon 

great  deliberation,  and  the  cuftos  rotulorum  was  much  checked  by  the  court  for  a  mifdemeanor.— — 
Hawk.  Fl.  C.  154.  cap.  64.  f.  61.  fays  it  is  certain  thtt  a  certiorari  from  B.  R.  is  a  fuperfedeas  to 
fuch  restitution ;  ^r  every  fuch  certiorari  has  thefe  words,  coram  nobis  terminari  volumus  Sc  noa 
alibi)  and  confequenUy  it  wholly  dofes  the  hands  of  the  juftices  of  peace,  and  avoids  any  reilitutioa 
which  is  executed  after  the  tefte  \  but  does  not  bring  the  juftices  of  peace,  &c.  into  a  contempt,  nnleft 
they  proceed  after  the  ddiveriog  theteof. 


2.  If  a  certiorari  be  dire£ied  to  jt^ices  of  peace  to  remove  an  in-'  A  certiorari 
diBtnent  found  before  them^  they  cannot  proceed^  alt/jough  the  record  is  ^  ^^\}^^l^ 
not  removed.     The  21  Jac.  i.  cap,  8.  does  not  extend  to  indiflments  ^d^^ 
of  felony^  but  only  to  lefler  z£ks  againft  the  peace,  as  riots^  tre/pafs,  rervrnhpajf, 
forcible  entry^  and  the  lihe^  they  may  proceed  in  tlsefe  caftt,  notwith^  "  *  ("*^^^' 
Jlanding  fuch  certiorari^  if  he  that  fues  out  fuch  certiorari' does   not  proceeding 
enter  into  a  recognizance  with  fureties  to  profecute  it  with  effect,  upon  the  in* 
and  to  pay  cofts  to  him  againft  whom  the  trefpafs  was  committed,  Ifj^^JIJ  * 
if  the  defendant  does  not  prevail.     Jenk.  i8i.  pi.  64*  exprefs 

words  for 
the  ftay  thereof,  vit.  eo  quod  rex  non  vult  feloniam  iilam  terminari  alibi  qusm  coram  letpfo,  &c. 
D.  245.  a.  pl«  63.  Mich.  7  le  S  SMt,  a  Htwk.  PL  C.  193.  cap.  27.  f.  64.  S.  P.  and  Ujt, 

that 


^59  C^Otfltf* 

that  the  procttiitg  iftw  i<  tiignepM,  AotiridilhD^Mg  the  pwty  wIm  pmActfted  it  liefcr  dalee  ii^ 
other  foit  to  hate  the  record  cntified,  hvt  only  by  c«i^Sog  the  certiorari  to  be  deUvered. 

ft  Haie*f  •  2*  After  a  certiorari  brought  and  tender  of  Aifficient  fureti^ 
ftM.*  'hmI  according  to  the  ftatute,  all  the  proqeedings  of  the  juftices  of 
cock*i  cafcy  peace  are  coram  non  judice ;  rcfolred.  Mar.  27.  pi.  63.  Trin* 
s.  p.  re-      I J  Car.  Anon. 

fecma'tobe  4'  ^  ^°  indiftmcnt  is  removed  by  certiorari,  and  m  tail  is  put 
S*  c.  ifif  you  may  proceed  below  without  any  procedendo }  per  Roll 

Ch.  J.  Sty.  321.  Hill.  1 651.  B.  R.  Anon. 
Keb.  944.        ^,  A  certiorari  is  no  fuperfedeas  if  it  be  110/  delivered  befrre  tbe 
ti  &  i»  *"'  ^^^^^^  ^  eptpired.     2  Hawk.  PL  C  294.  cap.  27.  f.  64. 

Car.  ft.  B.  R.  the  King  v.  Rbodec 

6.  Whether  a  recognizance  fir  the  good  hAaviour  \i^fupirfedei  by 
a  certiorari,    ^ee  2  Hawk.  rl.  C*  cap.  27.  f.  65. 
s  Hawk.  7*  All  proteedings  afier  a  certiorari  allowed  are  erroneous ;  per 

293.  cap.  cur.  I  Saik.  148,  149.  pL  13.  Hill,  i  Ann.  B.  R.  Crofe  r* 
$!p.  fay*/    Smith. 

It  is  agreei  by  all  the  boaki. 

S-  P>  6  g.  Certiorari  to  remove  indictments  is  no  fuperfedeas  by  5  &  6 

MidL^^*  W.  &  M.  cap.  II.  unlefs  recognizance  be  entered  into  in  20L 
%  Aan.        2  Salk.  564.  pi.  3.  Pafch.  1  Ann.  B.  R.  the  Queen  v.  Ewer* 

f  Salk.  147.  p.  After  a  'warrant  ijfuedout  upon  the  aft  againft  deer-ftealing 

Siidu*  I  '^  ^^  ^  dtfirefs^  a  certiorari  was  brought,  and  the  record  thereby 

Ann.  B.  R.  removed  up  in  B.  R.  but  that  could  i»0/  hinder  the  execution.    6 

the  Queen  Mod.  8^.  Mich.  2  Ann.  B.  R.  in  cafe  of  Morley  v.  Staker. 

9*  C.  hcU  ^er  cor.  accoiidiogly. 

xSelk  147.  10.  If  the  warrant  vn%  made  returnable  before  the  jufiites  of 
«.  Naft  *"  peace ^  though  the  record  of  conviftion  be  after  moved  into  B.  R- 
S.  c.  *       by  certiorari,  yet  they  may  call  the  conflable  to  account  upon  the 

warrant ;  but  if  the  warrant  was  not  made  retumable,  the  oiEcer 
,  is  not  bound  to  return  it.     6  Mod.  83.  Mich.  2  Ann.  B.  R«  in 

cafe  of  Morley  v.  Stakcr. 
t  Salk.  147.  1 1 .  If  bcforfc  certiorari  execution  be  done  in  part,  notwithftanding 
*  .^iSsT*  ^^^  certiorari  the  officer  may  go  on  with  it.  6  Mod.  83*  Midw 
*  s*.  c.  '  2  Ann.  B.  R.  in  cafe  of  Morley  v.  Staker. 
ft  Hawk.  .  J  2*  On  certiorari  to  remove  ail  inquifitions  of  foraUe  entries 
'  *  ^'^*  made^pon  J.  S.  the  juilices  returned  an  inquifition  of  an  entry  made 
f.  74.  fayi,  hy  B,  Upon  J.  5.  and  now  affidinnts  noere  offered  Co  give  the  court 
r^'^^kT'  f**^^'*^*^*  ^^  ^^  ^^h  '"J^S^^^  before  the  juflica  was  an  inqui* 
a^ertiorarr  J^l^  ^f  ^  fi^^  h  -^*  ^"^  *^  ^^  precept  nvas  to  fummon  a  jury  to 
is  direaed  inquire  of  a  force  againfl  J,  S.  by  A.  and  there  they  inquired  of  no 
may  make  ^^^  force.  Thc  court  would  hear  no  affidavits  aeainft  the  return 
tw^  (whi4  is  matter  of  leconl)  in  order  to  make  reftitutioa,  tmt  we 
pieaTea,  and  may  in  ordcT  to  have  an  information  filed  againft  the  juftice  for 
"•"m.*^**^  tliJs  abufe.     6  Mod.  00,  Hill.  2  Ann.  B.  R.  Cowper^s  cafe. 

WilJ  not  ftop  ^  ^ 

the  £LRg  oi  it  on  affidavlu  of  itt  ialiit)'^  cfticpt  onbr  where  the  pubUc  good  rcfouta  it,  (••  ii|  cafe  dt 

the 
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llie  cbmmjfltpnert  of  ftwtn)  or  for  fome  other  fytehl  reirdn ;  but  regoUrl/  the  oily  remedy  igalnft 
luch  a  falfis  icturn,  is  an  a^ioa  00  the  cafe  at  the  fuit  of  the  pa^  ii^ured  by  it,  and  an  mforaucioop 
ice  at  the  fuic  of  the  king. 

13*,  If  the  party  that Tcmovcs  indiffmeht,  does  not  enter  into 
recognizance  to  try  it  next  affifes,  or  term,  or  the  fitting  within  the 
term,  the  certiorari  is  no  fuperfedeas ;  and  failure  c/"  trying  is  a 
forfeiture  of  recognizance,  after  which  they  will  not  hear  a  mo- 
tion in  arreft  of  judgment.     6  Mod.  43.  Mich.  2  Ann.  B.  R. 

14.  The  court  made  it  a  rule,  that  the  defendant  fliall  never  2Salk.65i* 
carry  to  trial  an  indi£^ment  removed  in  B.  R.  by  the  profecutor>  ^^'^V  ^'  ^* 
without  leave  of  the  court.    6  Mod.  245.  Mich.  3  Ann.  B.  R.  ^ie,*"* 
in  cafe  of  the  Queen  v.  Sir  Jacob  Banks. 

15.  An  order  was  made  againft  A.  and  the  certiorari  was  to  %  Ld. 
remove  all  orders  againfl  A.  and  B^  ^   The  court  held,  that  this  ^*y™* 

JbaH  not  remove  the  order  againfl  A,  alone^  but  it  ought  to  be  to  i^i^J^* 

remove  all  orders  againfl:  A.  and  B..  or  either  of  them,     i  Salk«  r.Bzma, 

15 1,  pi.  21.  Mich.  4  Ann.  B.R.  The  Queen  v.  Barnes.  ^J^'  ^  . 

16.  If  there  be  z  forcible  detainer j  and  an  inquifition  taken,  wasqua(hed, 
and  then  a  certiorari  to  remove  the  inquifition^  2nd  then  there  is  a  becaufe  in. 
new  forcible  detainer ^  the  juftices  may,  notwithftanding  the  cer-  ^"®<^'«»^ 
tiorari,  record  the  force  \  but  th^y  cannot  proceed  to  award  re- 
ftitution ;  fo  if  after  die  inquifition,  and  before  the  certiorari/ 

there  had  been  a  forcible  detainer,  the  juftices  might  have  re<-  . 
corded  the  force,  but  all  proceedings  upon  fuch  inquifition  are 
ftopped.     I  Salk.  151.  pL  22*  Pafch.  5  Ann.  B.  R.    Kneller's 
cafe. 

1 7.  A  conviBion  was  upon  view  of  3  Juftices  of  a  forcible  de* 
tainer  ;  if  a  certiorari  comes  to  (hem,  yet  they  may  proceetl  tofet  a    . 

fine  and  eompleat  their  judgment^  and  it  will  be  no  contempt  \  but 
the  juftices  having  committed  the  defendants  to  gaol  to  lie  tliere 
till  they  (hould  pay  a  fine  to  the  king,  and  no  fine  being  fet,  the  [  3^1  J 
convi£lion  was  held  naught  and  quaihed,  and  defendants  dif- 
charged.  2  Ld.  Raym.  Rep.  15 14;  Hill.  tGeo.  2.  The  King 
V.  Eiwell  &  al'. 


(P)     Cofts;     In  what  Cafes. 

f  •  5  &*  6  W.  fa*  3f.  jF  the  defendant  procuring  fuch  certior.vi  bw 
tap*,   XI.  -^    conviBed^  A  iC.  fhall  give  reafonable  cofts 

to  the  profecutoTf  if  he  be  the  party  injured^  or  if  he  be  a  jufice  of 
peace^  mayor j  confiable^  or  other  civil  officer^  who  profecuted  upon  any 
faB  committed  that  concerned  him,  or  them,  as  officers  to  proftcute  or 
prefent, 
.  2.  And  cofts  fhall  be  taxed  according  to  the  courfe  of  thefaid  courts 
ortd  the  profecutor,  for  recovery  of  thefaid  cofts,  jball  within  10  days 
after  demand  and  refufal  of  the  payment  of  them  upon  oath,  have  an  • 
attachment  granted  againft  the  defendant  by  the  faid  court  for  his  con* 
tempt  i  and  the  recognizance  fhall  not  be  dif charged  till  fuch  cofts  am 
paid* 
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ft  Hawk.         J.  No  more  /^^x  (hall  be  taxed  upon  a  ccrtiorarf,  than  the  pW5» 
«p.%?'**  fccutor  hisis  been  2tjlnc€  the  certiorari^  and  up<m  it  j  and  thcanafter 
f.  56.  s.  P    is  not  to  confider  the  cofts  below,     i  Salk.  55.   pL  5.   Pafch. 
I  Ann.  B.  R.  The  Queen  v.  Sumcrs. 

4*  In  fcire  facias  upon  a  recognizance  removed  by  certiorarii 
tnd  upon  oyer  entered  in  hxc  verbai  the  condition  of  the  recog- 
nizance recited  in  the  fcire  facias  was,  that  the  defendant  Jhrndi 
give  notice  of  trial,  proficutori  et  ejus  clerico,  whereas  the  recog- 
nizance itfelf  was  profecutori  aut  ejus  clerico ;  and  per  curiam, 
this  is  a  variance  and  quite  different ;  fo  the  defendant  had  judg- 
ment. 3  Salk.  369.  pi.  7.  Pafch.  i  Ann.  B.  R.  The  Queen  v# 
Ewer. 

5.  If  an  indiBment  be  removed  by  certiorari  from  the  feffions 
into  B.  R.  and  the  defendant  is  convi£i:ed,  the  profecutor  is  inr 
titled  to  his  cofts  by  the  ftatute.  Arg.  10  Mod.  193.  ATich^ 
12  Ann.  B.  R. 


(  Qw)     ^  *^^  Proceedings  of  the  Superior  or  In- 
ferior Court  after  Certiorari  ifTued. 

Br.Prdent.  I.  pRcfcntmcnts  in  courts  may  be  removed  into  chancery,  and  be 
Inen^  pi.  A    j'^f^f  fhcnce  into  B.  R.^nd  the  procefs  fhall  be  made  to  amend 

s.'c?  **      ^^^  nujance,  or  to  repair  the  bridge,  &c.  quod  nota,  and  this  it 

feems  by  certiorari  and  mittimus.    Br.  Certiorarii  pi.  7.  cites 

38  A(r.  15. 
Sedpcrcur.  2.  Where  orders  of  commifJioneTS  of  f ewers  are  removed  into 
An**  B  R  ®'  ^'  ^^  certiorari,  xh€  court  does  not  file  them,  but  hear  counfel 
vn,  wDi  file*  upon  ^hc  matter  of  them  before  filing  \  for  if  they  are  good,  the 
xhern  in  any  court  muft  grant  a  procedendo,  which  they  cannot  do  after  they 
oofewho*  arc  filed,     i  Salk.  145.  pi.  6.  Hill.  11 W.  3.  B.  R.  Anon. 

no  apparent  •  ^     *  **  ^ 

danger  is  likety  to  cnfue  by  the  delay.     Cited  i  Salk.  145.  in  pi.  6.-  There  Is  a  rule  m  the 

court  of  B.  R.  that  no  order  of  comnuffioner^  of  feweri  ought  to  be  filed  without  aotice  grveo  to  the 
parties  ccncemed.  Alfo  it  is  every  day*t  pradice  of  that  court,  before  it  will  fuffer  the  retitrxi  of  a  cer- 
tiorari for  the  removal  of  the  orders  of  fuch  commifiioners  to  be  filed,  to  hear  affidavits  concerning  the 
fafts  whereon  they  are  grounded;  and  if  the  matter  ihall  ftill  appear  doubtful,  to  dirad  the  trial  of 
feigned  iflbes,  and  either  to  file  the  return,  or  fuperfede  the  certiorari,  and  grant  t  procedendo  as  fiiall 
appear  to  be  moft  reafooable  for  the  trial  of  fuch  KTucs,  and  to  give  cofts  agarnft  the  profecalor  of  the 
certiorari,  if  it  appear  to  have  been  groundlefs.    2  Hawk.  Fl.  C.  a88.  cap.  27.  U  34. 

C  362  ]  3-  If  certiorari  goes  to  remove  a  record,  the  judge  below  is  not 
in  contimptfor  proceMng  on  the  record  riWfervice  of  the  writ ;  but 
all  proceedings  upon  it  after  the  certiorari  teiled  are  void  5  per  cun 
12  Mod.  384.  Pafch.  .12  W.  3.  Anon. 

4.  It  was  moved  *for  an  attachment  againft  an  officer  for  ex- 
ecuting by  diftrefs  an  order  of  juftices,  for  levyng  of  money  for 
repair  of  a  bridge^  after  the  order  was  removed  by  certiorari ;  per 
Holt  Ch.  J.  there  never  is  any  formal  allowance  of  a  certiorari 
below ;  but  to  bring  one  in  contempt,  the  diftrefs  muft  be  after 
the  certiorari  prefented  below  ;  and  if  a  warrant  were  delivered  be- 
fore that  time,  the  way  had  been  upon  producing  the  certiorari 
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to  get  ^faperjeiios  6(  it;  and  dcfivcr  it  to  the  ofEcer,  or  elfe  he 
caiinotbe  in  contempt,     ii  Mod.  499.  Pafch.  13  W.  3.  Anon. 

5.  Per  Holt  Ch«  J.  it  (hould  be  a  rule  for  the  future;'  that  on 
moving  indiffmenU  here  by  certiorari,  we  fhould  not  hczT  mottoH'    . 
f*  arr^  of  judgment  till  defmdanfs  appearance.     7  Mod.  39.  Triri.. 

X  Ann.  B.  R.  Anon.  « 

6.  When  one  removes  an  inJiffment  by  certiorari,  he  ought  u 
appear  above  the  term  it  comes  in,  or  elfe  he  forfeits  his  recog* 
nizance  that  he  enters  into  for  trying  it  \  but  fuch  appearance 
need  not  be  in  perfon,  but  by  his  tlerky  and  without  it  he  cannot 
have  a  copy  of  the  indi£lment  to  quafh  it.  6  Mod.  220.  Mrch* 
3  Ann.  B.  R.  Anon. 

7.  The  defendant  was  inHRed  at  the  fejjions  for  a  nufancey  and 
pleaded  not  guilty  ;  and  after  ijfue  joined j  he  obtained  a  certiorari  to 
remove  the  indiBment  into  this  court,  and  then  demurred  to  it ;  and 
now  the  profecutor  moved  for  a  rule,  that  the  clerk  of  the  peace 
might  return  the  defendant's  plea  in  the  court  below,  in  order  to 
hinder  his  pleading  de  novo ;  on  the  contrary  was  cited  Carth.  .6. 
THB  King  v.  Bak£R,  that  in  fuch  cafe  the  party  is  al\vays  ad- 
mitted to  waive  the  iflue  below,  and  go  to  trial  upon  ifluc 
joined  in  this  court.  The  court  inclined  that  the  defendant 
ihouM  abide  by  his  former  plea ;  but  it  being  a  matter  of  prac- 
tice, it  was  referred  to  the  clefk*  of  the  crown,  who  after  re-' 
ported,  that  upon  certioraries  to  remove  indiSments,  the  prac^ 
iice  if  not  to  return  the  plea  below f  unlefs  a  verdlB  had  been  given. 
Mich.  1 1  Geo.  2.  The  King  v.  Carpenter. 


(R)     Bills  in  Chancery  and  Proceedings  thereon. 

f.  TJ ICH  was  plaintiff  upon  a  certiorari  bill  to  remove  a  caufe  aFiwra. 

•^^  out  of  the  mayo9^s  courts  his  voitnejfes  being  out  of  thatjurtf  ^*^*  i^^ 
OBion^  and  the  bill  here  was  for  an  account  touching  other  mat-  s.  c. 
ters*  Witneffes  being  examined,  the  defendant  moved  for  a 
procedendo,  and  infilled  upon  it ;  for  that  if  the  caufe  fhould 
be  heard  here,  he  could  not  be  relieved,  not  having  any  bill  here, 
he  beinr  here  but  defendant,  though  plaintiff  in  the  mayor's 
court.  The  plaintiff's  counfel  infiited  that  no  procedendo  ought 
to  be ;  for  that  this  bill  containing  other  matters  could  not  be  de-  / 

termined  upon  the  bill  in  the  mayor's  court,  and  that  the  bill 
could  not  be  divided  ;  and  that  the  plaintiff  in  the  mayor's  court 
might  file  his  bill  in  the  mayor's  court,  iii  this  court,  and  direct 
it  to  the  chancellor,  and  have  the  fame  remedy  here  as  he  could 
tliere.  Ordered  that  the  caufe  (land  to  be  heard  on  the  bill  in 
this  court ;  and  after  hearing,  the  caufe  was  difmiifcd  out  of  this 
court.     Chan.  Cafes,  31.  Mich.  15  Car.  2.  Rich  v.  Jaquis. 

2.  Plaintiff  brought  a  certiorari  bill;  the  AtifinAznt  pleaded  a 
decree  in  the  tnayor's  courts  and  an  tnrolefnent^  which^was  laid  to  be 
only  pronuncial ;  and  it  was  referred  to  a  matter  to  certify  whc- 
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th«r  k  was  before  the  hiU.  3  Chan.  Rep.  66*  24  July,  id^x^. 
Cook.  T.  Delabcre. 

3.  A  certiorari  was  not  allowed  to  remove  proceedings  by  Bngli/b 
till  in  the  lord  mayor^s  court  into  chancery^  ana  (o  a  demurrer  hdd. 
ood,  and  a  procedendo  ordered,' &c.    a  Chan.  Rep.  xo8»   27 

ar.  2.   Sowton  v.  Cutler. 

4*  A  bill  was  brought  in  the  lord  mayen^s  courts  upm  an  agreement 
to  take  a  leafe  of  a  houfe  in  Mill^reet  Market.  The  defendant 
there  anfwered,  that  he  was  only  a  truftee  for  Allen,  who  pro* 
mifed  to  indemnify  him  \  and  in  the  name  of  the  {aid  Allen  he 
brought  a  certiorari  bill,  but  a  procedendo  was  decreed.  Fin* 
Rep*  224.  Trin.  27  Car.  2.    Doegood  v.  Allen. 

5.  A  certiorari  bill  may  be  brought  to  remove  a  eaufi  out  of  a 
court  of  equity  in  a  county  palatine  into  chancery ;  by  Ld.  Keeper. 
Vern.  178.  pi.  170.  Trin.  1682.  Fortington  y,  Tarbock. 

6.  Two  plaintiffs  here  fue  for  lands  in  the  county  palatine  of 
Durham.  One  of  them  lives  m  Middlefex^  and  the  other  is  an  Jd 
infirm  man^  and  not  abk  to  follow  the  fuit  .-•therefore  a  certiorari 
was  granted  to  the  chancellor  of  Durham,  to  certify  the  proceed* 
ings  depending  before  him  into  this  court.  Curs.  Cane.  454% 
cites  Chan.  Rep.  62.    [But  it  is  mifcited.] 

7.  If  on  a  certiorari  bill  the  caufe  is  brought  on  to  hearing,  the 
court,  if  they  think  fit,  may  make  a  decree^  or  fend  it  back  to  the 
mayor's  court  to  be  determined  there  i  and  fometimes  the  court  fends 
it  back  after  publication  pafled,  and  a  fubpoena  ferved  to  hear 
judgment,  and  before  the  hearing.  2  Vern.  491.  pL  443.  HilU 
1 704.    Stephenfon  t.  Houlditch  &  al'. 

For  more  of  Certiorari  in  general,  fee  jifllfe,  ^dteajf  Cot^ 
pusr,  IBLtCOrO,  ^etoer,  &ttpftri&ea0,  and  other  proper 
titles. 


Celtabit. 


(A)     By  jStatute.     And  of  one  where  it  (hall  be  of 

another. 

f  oT  the  ex-    I.  6  ^.  I.  cap,  4.  jF  a  man  lets  his  land  tofarm^  or  to  find  efiovers 

thefil'^**^  '^  *^^  ^  '"  ^'^**  iiiaw/fl//«y  to  the  4th  part 

tutti,  fee       ^  ^*^  ^^  ^^'"^  ^/  ^*'  '-««</  f    ^^  i^e,  which  holdeth  the  land  fo 

the  fevcral     charged^  Utteth  it  lie  frefhy  fo  that  the  party  can  find  no  diflrefs  there 

inder^^U      ^  ^he  fpace  of  2  or  '^  years  to  compel  the  farmer  to  render,  or  to  do  as  it 

head!    "      containetb  in  the  writing  or  leafe.     zdly.  It  is  efiablxfhed  that,  the  2 

years  being  pafl,  the  leffhr  Jball  have  an  aBion  to  demand  the  land  in 

demean  bj  a  writ,  which  he  fhall  have  out  of  the  chancery,     ^dly^ 

And  if  he  againjl  whom  the  land >  is  dema/fded,  come  before  judgment 

and 
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and  pay  the  arrearages  and  the  damagesy  and  find furety  (fuch  as  tif 
cmrt  Jbaii  think  fujfictent)  to  pay  from  hetuejorthy  as  it  containeth  in 
the  nvritifig  of  his  leafed  he  Jhatl  keep  the  land,  ^^hly.  And  if  he 
tarry  until  it  be  recovered  byjudgment^  hefball  he  barred  for  ever. 

2.  Weftm*  2.  13  J5.  I., cap.  21.  Whereas  in  a  fiatute  made  at 
Ghuceftery  cap*  4.  it  is  contained^  that  if  any  leafe  his  lands  to  an^ 
either  to  pay  the  value  of  the  4/A  part  of  the  land^  or  more^  the  lejfor  or 
his  heir,  efter  the  payment  hath  ceafed  by  a  years ,  fhall  have  an  aBion 
to  demand  the  land  fi  leafed  in  demean,  idly.  In  like  manner  is 
agreed  J  that  if  any  vntl>iold  frotn  his  lord  his  due  and  accuftomet 
fervice  by  2  yeart,  the  lordfhdll  have  an  a&ion  to  demand  the  land 
in  demean  -by  Jiicb  a  writ.  2dly,  Pracipe  A.  quod  jufie,  tsV. 
reddat  B.  tale  tenement um  quod  A.  de  eo  tenuit  per  tale  fervi* 
tium,  (sf  quod  'ad  pradiSfum  B,  reverti  debet  eo  quod  pradiBus  Am 
in  faciendo  pr4t££tum  fervitiism  per  biennium  cejfavit,  ut  dicitur.  2. 
And  not  only  in  this  eafe^  but  alfo  in  the  cafe  vahereof  mention  is  made 
in  the  feud  flatute  if  Glouce/lery  writs  of  entry  fhall  be  made  for  the 
heir  of  the  demandant  againfl  the  heir  of  the  tenant,  and  againft  them 
to  wp9a$Jiich  land  fhall  be  aliened. 

3.  If  ikere  be  hrd,  mefne^  and  tenant,,  mi  the  tenant  ceafes  for  2 
years,  tlie  lord  (hall  have  a  cejfavit  againft  the  tenant  pdravail,  fup^ 
pofmg  that  the  mefne  in  doing  his  fervices  per  biennium  Jam  ceffavit  / 
for  the  cejer  of  the  tenant  is  a  ceffer  as  tQ  all  the  mefnes;  per  Fitz- 
Herbert  and  divecfe  Serjeants,  and  feveral  e  contra  \  and  it  feems 
that  it  cannot  be  law ;  for  then  the  a£t  of  the  tenant  (hall  pre- 
judice the  mefne  of  his  niefnalty.  Br.  Ceflaviti  pL  i.  cites  27 
H.  8.  28. 

4.  If  an  abbot  lofes  bv  ceiTavit,  this  Jhall  bind  his  fueetj/ir.  Br* 
Ceflkvit,  pi.  34*  cites  JjoSt.  &  Stud.  Ub»  2.  fol.  8. 

5*  The  fame  law  feems  to  be  of  a  bijhopy  zniparfin  of  a  church.  Ibid. 
6*  Buf  if  baron  and  feme,  feifed  injure  uxoris,  loK  by  ceflaviti  it 

iM  l?ii»d  the  feme.    Ibid. 


(B)     Lies  of  what. 

I.  TF  lands  held  lif  in  feveral  counties,  the  lord  may  dtftrain;  Kelw.  ros* 

^   but  affife  nor  ceflavit  does  not  lie  5  per  Hill  J.    Br.  Ceffa-  Pj^'»*  ««- 
trity  pi.  21.  cites  18  AflT.^r. 

2«  Ceflavit  lies  of  an  *  advowfin ;  for  this  lies  in  tenure,  and  Br.  Qaara 

ib  it  is.  adjudged  about  12  E.  3.  per  Vavifor  &  Davers.    But  it  impedit,pi. 

does  not  lie  in  tenure  j  per  Townfci#d  &  Brian.  .  Br.  Ceffavit,  f^*,j*^E. 


ceddvit  lies 
▼ovroD  {  but  Brooke  fayt,  qaipre  ip^e ;  for  it  fccmi  dut  prscipe  qaoJ  reddat  does  not  lie  of  it, 
mit  of  right,  darrea  prefcntinent,  or  qua.  iippeJic.  a.  Inft.  297*  fv/9  it  is  holdeii  that  a 

rit  does  lie  of  aa  advowfen,  tnd  yet  it  is  not  in  demeft)e  j  and  overt,  and  faflicient  to  his  diibdSf 

-&S —ft.. i-^  A 


pL  a2.  cites  5  H.  7.  37.  3.  15.  that 

ceddvit  lies 
of  advovfon 
Vwe  «vrit 
^ciiavitdi 
^annot  be  pleaded. 

•  Br.  CeflaTlty  pi.  6.  cw  43  S.  3.  15.  S.  P, 

3.  Ceflarit,  that  the  tenant  held  ^  the  plaintiff  by  homage,  fealty,  J^^l^ 
yiift  rfcoHrt  and  rent^  and  that  in  doing  the  fervices  aforefaid  per  becwm*^ 

F  f  3  biennium 


.'3^4 


Ce(r«i9{t 


feoffor  mnd  biennium  jam  ceflavit,  and  fo  the  vrit  and  the  caunt  is  m  doiqg 
the  feoAce  fervlccs,  and  yet  ccflavit  does  mt  lie  of  homage  nor  of  fealtvi  but 
pie;  far  a  of  things  annual y  VIZ.  of  r^/tf,  and  oi  futt  ofcourty  wclli  'per  tot 
ceflavit  lies  cur.  quod  nota.  And  the  defendant  faid  that  he  held  byfudty  and 
wfei^on  ^^^  ^^^^  ^^^h  abfquc  hoc  that  he  held  by  hpmage^  fiabj^  JuH  rf  courts 
without fuch  and  the  rent  modo  l2f  forma:  and  as  to  this  renf^  the  laud  Vfos  always 
a  tenure.^  %  Open  to  his  dtfirefs.  And  per  Prifot,  if  the  lord  has  no  coart  the 
and  V*v^  U  ^^^^i"^  ^^^  *  allege  It  \  and  per  Littleton,  he  cannot  trav^rfe  the 
wasfoad.  tenure  by  homage  in  this  *a£lion}  for  ceiTavit  does  not  lie  of  ho- 
judgedia  nuge.  But  per  Prifot  clearly,  he  tnay  travcrfe  the  homage  as 
"  ^'  *•  above }  for  if  he  takes  it  only  by  protellation,  and  the  plea  is 
*  [  3^5  ]  found  againft  him,  the  proteftation  (hall  not  ferve.     Br.  CeiTavit, 

pi.  2.  cites  33  H,  6.  44,  45. 
3lnft.  296.       4.  CefTavit  does  not  lie  of  homage  and  fealty  s  i^x  iSue^  are  n$t 
S*  ^*  annual,  and  yet  the  count  is  that  he  bo}ds  by  homage,  f<^i^ty,  i  o  s. 

rent,  and  fuit  of  court,  and  that  in  doing  the  fervices  aiorefaid 
per  biennium  jam  ccflavit ;  fdr  there  is  no  ether  firmi  but  the 
tcStx  Jhall  be  intended  of  the  rent  and  fuit  which  are  (Miwal^  and 
not  of  homage  atid  fealty.     Br.  CeiTavit,  pi.  23.  cites  6  H.  7. 7. 

5.  Ceifavit  lies  ot  fuit  ^  court,    Br.  Ceflavitj  pi.  35.  cites  F. 
N.  B.  '209. 


(C)    Tot  whom  It  lie&. 

x.CJ^BNANT  in  dovjcTi  Qrfor.Bfr\  ^  et.feipmf^  fliaU  hare 
^    ceflavit  if  the   tenant  ceafes,  &c.     Br.  Ceifavic,  pL  29. 

cites  32  £.  I.  and  43  E.  3-  i$- 
s  Inft.  4es.  2.  If  two  coparceners  ace  hrds,  and  the  Usumt  sea/is^  and  tke 
S;  **•  *"^.  one  coparcener  dies,  the  other  IhaJl  no*  h«rc  cefiavit}  for  it  was 
liTs.'c!^  given  to  him  and  to  another  virho  is  dead ;  and  hence  it  appears, 
JF  N.B.209.  that  the  heir  ihall  not  have  ceiTavit  ofceffer  in^tbe  time  vf  Us  emetf- 
(F)S.P.  and  ^^^^,     Br,  CeiTavit,  pi.  20.  cites  22  E.  3. 

by  Wilby.  S  Rep.  1 18.  a.  cites  S.  C.  and  PI.  C.  1 10.  a.  and  Taji  the  realbn  is,  that  the  teaaiit 

before  judgment  may  render  the  arrears  and  damages*  Sec*  and  retain  his  land,  which  he  caanoC  do 
when  the  heir  brings  ceflavit  for  the  celllr  in  his  anccftor*s  time}  for^e  anearii  which  iacorred  then, 
do  not  belong  to  the  heir,  and  this  being  againft  common  right  and  reafen,  the  opmiQon  hw  a4itt^CI^ 
die  ad  of  parUaokot  iroid  ai  to  diSs  point.     '  .* 

Br.CeflWrit,      3.  But  it  fecms,  that  where  two  jqintfipionts  areJtrdT^  and  Ae 

pK^x.  cites  xzuvLUt  ccafes,  and  one  dies^  the  other  (h^  hav«  ceffiivit;  for 

x*inft.  401.  there  the  whole  is  in  the  furvivor  by  the  firfi  feugor^  and  aot  by 

cites  s.c.  him  vtrho  died.     Br.  Cefiavitj  pi.  29.  cites  33  £.  3. 

F.  n/b.  S109.  (F)  S.  P. 

A  etflavit  4.  Ceflavit  was  brought  agamfl  tenant  far  life^  the  remeunder  owr 
a^nfttellLit  '"  1^1^^  *^  reverfton  to  the  demandant^  and  thcrcfiarc  by  the  bcft 
in  tail,  or  Opinion  the  aftion  does  not  lie  \  for  it  is  faid  there,  that  ngnc 
\enant  for  fliall  havc  ccflavit  if  hthsAmt  fee  in  thefeignkry,  and  that  he  may 
life't^n-  wov^r  the  feefimple  of  the  tenancy  \  an^  notwithfeuiiing  that 
der  be  limit,  thii  ^ift  was  made  to  hold  of  the  chief  lord,  yet  ce^^vit  docs  not 

Uc 
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tie  when  the  fa  renuhu  in  tie  demandant,    Br.  Ceflavk,  pi.  9   ed  o*er  to 
cit«45E.3.i7.  £t"JS. 

is  tenant  to  the  lord  as  tenant  by  the  coitefy  is.  2  Inft.  295.  and  S.  C.  cited  in  the  iBai^>  But 

•where  the  j'r/r  it  matdt/or  term  9fitfet  the  nmaindtr  wn  in  fee,  the  ceflaYit  lies ;  for  there  the  lord  ihall 
be  compeUed*to  change  avowry ;  contra  whtrt  tbt  doaor  has  the  rroerfiottm  Br.  Ccflavity  pL  9.  cites  45 
X.  3.  ay. 

.  5.  Note,  it  is  a  good  plea  in  ceflavit,  that  the  father  of  the 
demandant  gave  the  land  to  him  in  tail ;  judgment  fi  a£lio ;  for 
ceflavit  does  not  lie  fir  the  donor  or  his  heir  againji  the  donee^  nor 
bis  ijfue.     Br.  Ceflavit,  pi.  3.  cites  33  H.  6.  53. 

•    6.  But  the  lord  may  have  ceflavit  in  the  degrees  againji  the  tenant   [  366  3 
in  tail,  or  bis  iffiie,  of  a  cefler  before  the  gift,  as  it  feems  there. 

Ibid. 

7.  He  who  has  afeigniory  for  term  of  years ^  fhall  not  have  cef-  ^•^'  *»*" 
favit  \   but  he  who  has  a  feigniory  for  term  of  fifo  may  have  Jj^^***^  ^ 


or  in 


ceflavit  (  the  <Uverfity  is,  inafmuch  as  it  is  pisecipe  quod  reddat,  tail;  but  he 
whi^h  the  termor  cannot  have.  Br.  Ceflavit,  pi.  40*  cites  9  H^y.  16.  ^  ^T*^*** 

have  ceflavit  agatnft  the  donee  in  tail,  or  tenant  for  lift ;  for  he  in  rererBon  is  not  domlnus  within  this 
ibtutB.    %  Init.  401* 

8.  So  of  tenant  by  the  airtefy.  Br.  Ceflavit,  pL  29.  cites  Fitzh. 
.Ceflavit  59.  42. 

9.  Ulofon  andfome  are  intitled  to  ceflavit  injure  uxoris,  and  the 
faron  dies^  the  feme  ihall  have  the  ceflavit.     Br.  Ceflavit,  pi.  33. 

ro.  D^or  in  tail  (hall  not  have  ceflavit.     Br.  Ceflavit,.  pi.  35.  But  what  m 
cites  F.N.B.W9.  ^XZ 

nuander  wtr  infce^  the  chief  Itrd  of  whom  the  donor  held  (hall  have  ceflavit  if  the  tertenant  ceafes.  Ibid. 
Jn  ceflavit  brousht  by  tb<  doner  againft  the  donee  in  taiJ.xhe  writ  was  abated.  Thel.  Dig.  173.  lib. 
II.  cap.  53.  f.  10.  cites  Trin.  19  £.  3.  Ceflavit  30.  and  that  fo  agrees  Mich.  28  £.  3.  95.  and 
Mich.  33  H.  6.  53.  but  fays,  the  Writ  of  ceifavit  lies  well  fr  ibi  lord  faraauunt  againfl  the  tenant  in 
iait,  the  renoainder  over,  and  fays  fee  the  fam^  books. 

11.  If  there  be  lord,  ni^fiie,  and  tenant,  and  the  tenant  jpara- 
vaile  ceafes  by  two  years,  the  lord  fliali  h«ive  ceflavit  againft  the 
tenant,  and  fuppofe  that  the  mefne  ceafed,     2  Init,  402. 

12.  If  the  tenant  ceafes  by  onf  year^  and  the  lord  grants  over  his  3  Bulft, 


cites 


feigniory^  and  then  the  tenant  ceafes  another  year^  neither  of  them  is  \^'^A 
dominus  within  this  aft.     2  Inft.  401.  cites  2  Rep.  93.' [a. Trin.  tc^i,\.' 
42  Eliz.  in]  Bingham's  cafe.  where  it  It 

^^  JO  f^y^  jj^^j 

where  two  accidents  are  re^uiflte,  and  the  one  happens  in  the  time  of  one,  and  the  other  in  (he  time  of 
another^  in  fuch  a  ca(e  neither  the  one  nor  the  other  ihall  t^ke  benefic  of  this,  becaafe  that  both  did  not 
fall  in  the  time  of  any  of  thera,  and  b'lth  are  requifite  to  the  confummation  of  the  thin^.— -Doderidge 
denied  ch«  cafe  of  ceflaiit  in  Bingham's  Caft.  2  Rqp.  Palm.  417.  Faicb.  i  Car.  B.  R. 


(D)     Againft  whom  it  lies., 

I.  ^HE  lejfor  (hall  not  have  ceflavit  againji  his  kpe  for  life. 
-1    ThcL  Dig.  173.  lib.  u.  cap.  53.  f.  12.  cites  Mich,  ii  E. 
^a*  Ceflavit  51. 

F  f  4  i.  And 
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2*  And  it  does  not  lie  agatnfi  tenant  in  dower  tie  rewrjim  U 
ajlranger,  Thel.  Dig.  173.  lib.  1 1,  cap.  53.  f.  12.  cites  Mich. 
23  E.  2.  Ceflavit  51. 

3.  Nor  againft  ttnantfor  Ufe^  the  reverjim  to  afiremger.  Thel* 
Dig.  173.  lib.  II.  cap.  53*  f.  12.  cites  Trin.  8  £.  3.  407. 

4.  If  the  tenant  tt^eoffs  one  who  eeafes^  or  is  diffeifed  bj  one  who 
eeafes^  in  thofe  cafes  cefiayit  lies  well  againft  the  fnffee  or  diffeifor^ 
without  other  privity,  or  without  other  feifin  than  the  feiCn  whidi 
was  had  by  the  hands  of  the  feoflbr  or  difleifee.  Br.  Cefiant* 
pi.  36.  cites  19  £•  3.  and  Fitzh.  Brief  249. 

5*  Ceflayit  will  lie  againft  tenatit  of  the  franitenement.  Br« 
Ceffavit,  pi.  28.  cites  29  £.  3.  and  Fitzh.  Ceflavit  43. 

6.  Ceifavit  againft  three  who  made  default^  and  at  the  grand  cape 
tendered  their  law  to  be  waged  of  non^ummonSi  and  at  the  day  two 
made  default  ^  and  the  third  came  and /aid  that  he  was  tenant  of  the 
whole f  and  tendered  the  arrearages f    &  nou  allocatur;   for  they 

r  z6^  2  waged  their  law  in  common  before,  and  there  he  cannot  fay 
that  the  others  had  nodiing,  and  alfo  he  cannot  tender  the  ar- 
rears for  all  i  for  as  well  as  the  other  two  may  alien  their  partSy 
they  may  forfeit  their  parts.  Br.  Ceflaviti  pi.  4.  cites  40  £•  3. 
4o« 

7.  j^nd  after  he  /aid  that  J.  was  /ei/ed^  and  infixed  the  tbreit^ 
^ndto  the  heirs  of  him,  by  which  he  prayed  to  be  received  for  two 
parts,  and  was  received,  and  found  furety  of  two  parts  only  ;  ibor 
of  the  third  he  may  lofe  i  for  he  is  party,  therefore  of  this  he 
Ihall  not  find  furety.     Quod  nota.     Ibid. 

8*  It  was  faid  that  ceflavit  lies  againft  tenant  for  term  of  lifc^ 
the  remainder  over  in  fee,  &c.  Nota  boie,  Br.  Ccffiivit9  pi*  20« 
cites  14  H.  6.  25.  at  the  end. 


(E)     Brought  how.     And  Abatement  of  Writ  and 

Count. 

1.  O  E  S  S  AV I T  againft  A.  and  S»  by /everal  pntcipes,  and  after 
^  the  writ  was  that  fradiff  -rf,  and  B.  tenent  de  eo  per  certa 

/ervitia  (5*  quit  ad  ip/um  revertere  debent  eo  quod  prad^  jl.isfB*  tsfc, 
ceffaverunt,  Sec.  and  h^ld  good,  notwithftanding  that  they  joined 
in  tenure  and  in  the  cefliir.  Thel.  Dig.  107;  lib.  10.  cap.  id. 
f.  2.  cites  Mich.  20  £.  2.  Brief  826.  Ceflavit  48. 

2.  In  ceflavit  againfi  two  by /everal praecipes,  that  both  hold  of  hi$9 
per  certa  /ervicia,  ksf  quod  cejfaverunt  in  common,  and  yet  held 
good.     Thel.  Dig.  113.  lib.  10.  cap.  23.  f.  3.  cites  Mich.  20  £• 

2.  Brief  826.    Mich.  3  E.  3.  100.    and  fays  fee  30  E.  3.  32.  in 
fcire  facias  accordingly. 

Thel.  Dif.         3.  A  man  counted  that  the  manor  of  D.  was  held  of  him,  and 
ca '.' ^f.^'c    '*^^  ^'  -^'  *^^  ^tered  into  pari,  and  that  the  tenant  had  ceafei, 
ciiM  s.c.    where  he  has  alleged  the  whole  manor  to  be  held,  and  that  the 
tenant  having  part  of  the  manor  had  ceafed  in  that  part^  and  yet 
the  writ  good  \  and  fo  it  fecms  that  the  fervices  ihall  be  appor- 
tioned 


tloned  upon  dHTeifin.  Bn  Ceflavit^  pL  27.  cites  8  E.  3.  and 
Vet.  Nat.  Brev.  tit,  Ceflavk. 

'4.  In  cefTavit  a  man  ifaall  not  put  th/e  in  the  writf  as  wliich  he 
claims  efie  jus,  &c.  TheL  Dig.  106.  lib.  10.  cap.  14.  C  lo. 
cites  HiU^  i  o  £•  j.  Brief  tfpo.  maimuch  as  it  is  given  by  the 
ilatute.. 

5.  In  ceflavit  the  writ  was  qucJ  reddat  terram  quam  Jo.  de  S.  tU 
*  ^  tentiit  perfirvUla,  ice.    and  which  to  him  reverti  dehet  to  quod 

prad*  Ufmu  affavitj  &c,  and  yet  adjudged  good,  nvithota  tnakU^ 
Any  privity^  bletwccn  Jo.  de  S.  and  the  tenant.  Thcl.  Dig.  165, 
lib.  10.  cap.  13.  f.  2.  cites  Mich.  11  E.  3.  Brief  477,  and  that 
fo  agrees  Mich.  19  £.  3.  Brief  249. 

6.  In  ceflavit  the  writ  was  in  ^vbich  he  had  not  entry  unlefs  hy  A 
mho  held  it  of  the  ancefior  of  the  demandant ^  &c.  and  fuppofid  the 
<ejfftr  in  the  now  tenant  rftbe  land^  wthout  fnppojing  the  now  tenant 
to  he  tenant  to  the  demandant,  and  yet  adjudged  a  good  writ. 
Thcl.  Dig.  105.  lib.  10.  cap.  13.  f.  3.  cites  Hill.  14  E.  3.  Br. 
269.  and  that  fo  it  is  adjudged  Hill.  48  E.  3.  4.  and  that  the 
ceflcT  is  well  fuppofed  in  the  prefent  tenant  of  the  land ;  and  cites 
Pafch.  39  E.  3.  17. 

7.  In  ceflTavit  of  land^  if  the  demandant  difirains  for  fealty  pend^ 
ing  the  writ,  his  writ  (hall  abate.  Thel.  Dig.  i88.  lib.  12.  cap. 
23.  f.  2.  cites  Trin.  20  E.  3.  Ceflavit  33. 

8.  If  a  man  brings  ceflavit  againj  N.  who  aliens  io  S.  pending 
the  writf  and  the  defnandant  takes  the  rent  and  homage  ofS,  and 
after  recovers  again/l  N.  there  S.  (hall  avoid  the  recovery ;   for  by 

tnc  acceptance  of  the  rent  and  homage  the  writ  is  abated,  and  r  ogg  t 
the  a^on  extin£i;   per  Stone.     Quaere.    Br.  Ceflavit,  pi.  15.   . 
cites  21  £.  3.  x8. 

9.  And  if  he  receives  rent  or  homage  pending  his  writ,  it  ihall 
abate.  Thel.  Dig.  188.  lib.  12.  cap.  23.  f.  2.  cites  21  E.  7.  s'y. 
2lAfl'.6.  "^     ^ 

10.  Ceflavit  aniinft  B.fuppofmg  that  C.  held  the  tenements  of  the  ^t^-  ^^fh 
demandant,  and  that  B,  by  two  years  had  ceafed;  Grene  faid,  you  ^**  ^^^^xm 
(hould  bsivc  the  writ  in  the  per^  and  Wilby  faid,  he  fhall  have   /"/eTj.  ai^ 
ij  fb,  where  the  ceJTer  was  hefore  the  entry,  and  not  otherwife.   And  H.  aa4  M. 

•  where  a  man  diffeifes  my  tenant  I  fhall  have  ceflavit  of  the  cefer  p*  \  |'  *^ 
after  the  dijptifin.     And  it  feems  by  the  cafe,  that  where  the  te^  and  M.  19 
^nant  ctafes  and  males  feoffment,  the  ceflavit  fliall  be  in  the  per;  ^*  3-  »<i 
'  contra  where  the  fioffee  ceafes,    there  fliall  be  no  degrees ;  fo  tbi^B^'T 
againfl  diffeifor\   but  where  the  ceflavit  is  of  the  ceffer  of  the  dijfdfee  fayi^t^e^ 
h^e  the  dlffeiftn,  the  writ  (hall  be  in  the  po/i ;    per  btouf.     And  *^f  '**«  ^''*- 
Jhat  if  the  very  tenant  leafes  for  life  or  i/i  tail,  [and  th^  leflee]  J^^/^'J^f 
ceafes  by  two  years,  he  fliall  have  no  writ  but  as  above,  without  /i/^  or7n 
making  mention  of  any  degrees.    And  fo  the  firft  writ  awarded  '"*{»  ^^^ 
good,  and  therefore  it  feems  that  it  was  of  cefer  after  the  alienation .  /i^'J^'k^J 
Br.  Ceflavit,  pi.  17.  cites  21  H.  3.  44.  he  io 'r^v<r. 

fi  li'i  but 
where  the  remainder  it  ¥oer  in  fee  it  Vttt  welJ.  Where  there  are  forj  and  temart,  an  J  ihi  tcmant 

Ifafiifer  Tife^  the  remainder  in  tmilj  fatmtg  the  rtverficti  to  the  tenant^  in  foch  cafe  the  itrtl  jhtll  mt  bavt 
ffffavit  sgamft  iht  lejfufvr  t\J<t\  bnt  otherwifc  it  Is  if  the  ruqaindcr  be  ia  foe.  i  hd.  Dg.  1 72.  lib. 
|i.  cap.  53.  f.  5;  die^  Trin.  45  £.  3.  »7. 

II.  Ceflavit 
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I  r«  Ceflavit  agam/t  A.  and  cwnted  that  S.  held  of  Urn,  ant 
eeafed^  and  the  writ  good^  nvithout  alleging  any  entry  §  quaere  df 
this )  lor  tho  cefl&yit  (hall  lie  agamft  the  tenant  of  the  frankt^ie- 
mcnt)  and  therefore  it  feems  that  he  (hall  allege  no  ceffer  but 
the  ceiTer  of  him  who  is  tenant  of  the  franktenement,  snd  holds 
of  him.  Br.  Geflavit)  pi.  28.  cites  29  £.  3.  and  Fitzh*  Cefls- 
vit  43. 

12.  In  ceflTavxt  againft  an  abbot  ie  tmo  mejp  quod  ro.  dimifit  Ri^ 
shards  qtsottdam  abF  predecejforiy  &c.  which  to  the  demandant  reverti 
deiet  eo  qiiod  pradiflus  abbas  infaciendo^  &c.  ceffavit^  &€•  the  cef- 
fer (hall  be  intended  in  the  abbot  againft  whom  the  writ  is 
brought.  Thel.  Dig.  99.  lib.  10.  cap.  9.  f.  8.  cites  Pafcb.  32 
£,  3.    Brief  291. 

13*  CefiUvit  in  qtiani  non  habet  ingreffum  nnlefs  by  J^N.  wfc 
demtfed  it  to  him,  and  ivho  held  it  of  him  by  certain  fervictSj  and 
nvhicb  to  tie  afortfaid  B.  ought  to  revert  per  Jhrmam,  itc,  beeaufe 
the  tenant  had  ceafed,  and  alleged  fiijin  in  the  count  by  the 
hands  of  J.  Ni  the  feoffor,  and  no  fciiin  by  the  hands  of  the  te- 
nant, and  yet  the  wnt  good.    Br.  Cefiavk,  pi.  19.  cites  39  E.  3. 

14- 
TIhtI.  Dig.         I  ^.  Ceflayit,  ffppojing  that  the  anceflor  of  the  demandant  had  given 

Itl'^tf'^]  fif  land  to  thepredccejfor  of  the  tenant  tofindwafs  every  Monday,  mi. 

cites  S.  C.'  that  in  doing  fcryices  he  ceafed,  and  the  tenant  demanded  judg- 

modfays»       ment  of  the  writ*  beeaufe  it./>  not  expreffed  that  the  tenant  held 

i£t.of        ^f^^^  detnandant,  and  upon  argument  non  allocatur^  butthe  wri^ 

'Weftm.x.    awarded  good.     Br.  Ceflavit,  pi.  8.  cites  45  £.3.  15. 

Thei.  Dig.  /  i$«  Cefiavit  was  brought  agamft  W.  of  a  houfc,  f^p^ng  thei 
173.  lib.  II.  ^^  ^^^  ^1^  g„^gj  unlefs  by  H.  who  held  the  tefiem^ts  of  him  by  bo^ 
ciuisMicL*  ^"^^>y^SA%,  and  fait  of  court,  and  toe*  and  that  die  tenant  bad 
14  E.  z.  .ceafed,  and  the  writ  was  awarded  good,  notwkhftandixig  that  he 
n^^h'^L  ^^'^8^^  feifm  in  the  one  and  ceffer  in  the  other;  quod  itoCa;  and 
agrees  HiU.  xfter  the  isnaCnt  demanded  ya^ffr^u/  of  the  writ,  btcaufe  the  prede^ 
u£*  S*  €^r  of  the\ plaintiff  ga^e  the  baufe  and  a  fhop  tv  bM  by^Be  entire 
'ftotwirif-^'  yrrwV^v  and  it. was  awarded  no  pJea  unleft  the  tenant. irjUy&f 
il4nd1n9,fhat  ^^  the  fhvp  is  not  parcel  of  the  hm^^  •^r  allege  a  fevered  ietumcy  ^ 
thciMtrfh  the  flop  in  abatement  of  the  writ;  quod  nota;  for  it  may  be 
^Jkulhtuf'    P^J^c*  ^  ^  houfc.    Br.  Ce(ravit5  pi.  10.  cites  48  E.  3.  4. 

Jer.     4,SE.  3. 4.  And  whera  i  man  hy  i'ttdgmn  timifraiid  sdvsfwfiii,  or  liiwiSs  aeA  ihdpv  hy 

exfref»  tverds,  whtre  the  advQwHon  iMppendant,  or  the  (hop  ia  pared  of  tbs  *  hoa&,  fttitisna  ep^fp^l 
after  tQ  Jay  tb^t  the  one  was  a/peKjant  and  the  etktr  ^fxel\  by  Finch,  by  whkh  the  wnt  was  awarded 
good.     Br.  Ceffavity  pi.  lO.  cites  4S  £.  3.  4.    ,       .         ' 

Wherefore  he  /ir</,  $hst  wber*  the  dtmandeittt  Juff^ta  the  tfrnaat  u  ht  ktli  ty  hemegf,  f^f»  ^ 

trefs,  and  the  bed  opinion  there  was,  that  the  dtmanJant  omght  to  maiiaein  the  temtrtg  and  mt  ra  tait 
iffite  up^  the  hehz  cfen  to-il'JIrefi ;  (ot  whete  the  one  altcges  tenore  of  10 1.  and  the  other  tlut  of  a  4*  it 
may  be  oi>cn  Co.  the  oiie>  and  aocto  the  other    Ibid. 

♦[369] 

16.  Agreed  that  a  man  may  ^^tfd  to  the  count  or  to  pnrcet^ 
and  in  bar  for  the  reft,  and  there  the  count  ftiall  not  abate  but 
for  tlie  parcel ;  quod  nota.     Br.  Geffavit,  pi.  10.  cites  48  E.  3. 4. 

1 7.  In  ceOUvit  the  writ  fliall  ^ate  for  parcel  for  default  in  tlie 
count  as  to  tliis  parcel,  and  iland  for  the  reft.  Theh  Dig*  236^ 
fib.  16.  cap.  10.  f.  25.  cites  48  £.  3.'  5. 

18.  The 
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1 8.  The  lord  J^l  mt  aliege  efpUes  in  ceiTavit  or  erdieat,  for 
thoff  are  ratione  dofmmi^  and  by  feifin  therein}  and  mt  byfA/in  in 
the  land.     Br.  Ceflavit,  pi*  31.  cites  ai  H.  6.  22. 

19.  CefTavit  does  not  lie  of  homage  and  fealty^  for  they  are  not 
annual,  and  yet  the  count  is,  that  he  holds  by  homage^  fealty y  10  s. 
renty  ofidfuit  of  courts  and  that  in  doing  thefervices  aforefaid  per  bierh- 
nium  jam  ceffavit\  for  there  is  no  other  form ;  but  the  ceSkr&ail 
he  intended  of  the  rent  and  fuit  which  are  annual^  and  not  or  ho- 
mage and  fealty.     Br.  Ceflavit,  pi.  23.  cites  6  H.  7,  7. 

20.  In  cefTavit,  if  the  tenant  fays  that  he  held  of  the  plaintiff  by  j[n«^i^t, 
fewral  tenures^  and  not  by  one  entire  paymetit,  this  goes  to  the  writ,  tbe^n^^ 
.and  not  to  tlie  a&ion ;  per  cur*    Br.  CefTavit,  pi.  42.  dtes  10  M.  mencs  to  be 

70m  ^  *  held  by  one 

^^  mtirc  tenan- 

cy, if  the  tenant  fays,  that  he  holds  parcel  by  certain  fenriceg,  and  other  parcel  by  othcrt,  and  fhews  the 
Jeeds  oi  him  whofe  eftate  )he  demandant  has  ia'tbe  feigaioryt  the  demandant  may  maintain  hti  writ^ 
notwithftanding  thofe  deeds.  Tbcl.  Dig.  227.  lib.  i6.  cap.  7.  f.  26.  cites  Mich.  14  £•  3.  Ce0a- 
vit  28. 

21.  The  fiat.  W.  2.  13  E.  I.  cap.  21.  extends  not  to  rent-fervice 
created  upm  a  fee^farm^  but  ceiiatit  upon  a  fee-farm  mtsfi  be  con-, 
^ved  upon  thefiattUe  of  Glouceftery  for  which  purpofe  there, arc  fe* 
yeral  writs  in  the  Regifter.    2  Inft,  401. 


(F)    Plea. 

J.  T  N  4:eflavlt  of  a  tcft^  the  tenant  pleaded  to  the  writ^  that  this 

^  land  which  is  called  toft  h  the  jite  of  a  millj  and  an  *  eflangf  *Ortpool 
feckey  icc»  &  noa  aUocatcur  ^  but  he  was  received  after  to  fay ,  '*'**'>• 
that  he  had  nothing  Mnlefs  in  right  of  his  feme  not  namedy  &c.     ThcL 
Dig.  90.  lib.  10.  cap.  I.  f.  24.  cites  Trin,  14  E,  3,  Brief  277. 

2.  In  cefl*av.it  the  tquant  faici>  that  he  bad  nothiu^  but  for  term 
.of  lifkf  the  remainder  to  another  in  tail,  the  remainder  ta  the  leffor^ 
&c.  judgment  of  the  writ,  yet  the  writ  was  held  good  enougjk 
and  maintainable.  TheU  Dig.  173.  lib.  11.  cap.  53.  f.  11.  cities 
28  E^  3.  95. 

3.  In  ceffavit  the  tenant,  where  it  is  of  his  f  own  ceff^r,  fliaU  t  S.  P.  Br, 
not  have  the  view,  by  which  he  faid,  that  as  to  all  but  ong  toft  C|ff*y'^  ?•• 
not  held  of  him,  and  to  the  toft  open  to  his  diflrefs,  prijl ;  Tirwit  f ji4,  \i[^.  29? 
you  {hould  fay,  ^en  to  his  Juj/^ient  dijlrefs ;  but  pc|f  cur.  open  to  But  fjitra 
nis  diftrefs,  is  taken  open  to  fufficicnt  diftrefs,  and  lo  to  iflue.  '^*^  ***y 

,Br.  Ceflavit,  pL  12.   cites  2  H.  4.  5.  .    ^^,^. 

4«  la  ceflavit  the  demandant  counted  that  the. tenant  held  ofhirn 
a  houfe  and  20  acres  of  land  by  homage,  fealty,  and  20/.  rent,  &c# 
TThe  tenant  faid  as  to  one  acre,  parcel  of  the  land  in  demand,  he  T  070  1 
'held  it  of  the  demandant  by  featty  and  i  d,  for  all  fervices;  and  that 
he  held  2  other  acres,  parcel  of  the  premifes,  by  fealty  and  a  ialf* 
fenny  for  allfervices ',  and  that  he  held  3  acres,  parcel  of  the  pre- 
mifes, by  fealty  cmd  one  half  penny  for  all  fervices ',  abfque  hoc  that 
he  held,  &c.  by  pne  intirc  fcrvice  and  to  the  reft  he  did  not  hold 
of  him,  and  admitted  for  a  good  plea.  Br.  Ceflavit^  pi.  18.  cites 
4  H.  6.  29. 

S-  It 


37?  CelTattit 

In  thit  writ  J.  It  was  faid  for  law,  that  in  ccflavit  the /elfin  h  nd  traverfahk^ 
bctywBwthe  ^'^  ^^  Unurt  or  the  ceffer\  and  yet  per  Dtnbji  it  will  be  hard  to 
demAndaot    have  ccflavit  without  fetfin  within  time  of  memoiy.    Br.  Ceflavit, 

and  the  ce.     pj.  .  ,.  ^Jtcs  C  E.  4.  6^. 

verfaUe,  becaufe  this  writ  if  groanded  upon  the  tenore  by  force  of  this  aA ;  bnt  in  this  writ  the  (ofin  It 
not  tnTeriable,  becaufe  it  is  not  grounded  upon  the  feilin,  neither  is  the  quantity  of  the  ferriccs  tn- 
verfable,  bot  to  be  taken  by  prottlUtioo  ;  'or  whether  he  holds  by  more  or  kfs,  the  ceflavit  lies,  B«t 
in  an  advowry  the  feiiin  is  traveriable,  for  that  it  Is  grounded  as  welJ  upon  the  feifin  as  the  tenore.  Alio 
in  the  cciTarit  the  Und  Is  to  be  recareied»  and  not  the  Cervices ;  and  it  is  in  its  nature  a  writ,  and  the 
jury  ihall  meafore  in  their  copfciences  the  qaancity  of  the  (ervice.    a  laft.  ^96. 

6.  In  ceflavit  it  is  no  plea  that  tie  land  is/s^icient  to  his  diftrefst 
but  (hall  faj  open  and  fufficient  to  hb  diftrcfe;  for  if  it  be  indofed^. 
this  is  caule  to  have  aflife.     Br«  Ceflaviti  pi.  24.  cites  10  £.  4. 

Horsdevfoa  y.  And,  as  to  party  the  defendant  yi/rf  that  it  is  out  <^  the  fee 
^^^l\^oftbeplaintif,tcnotiVL\\tC2X}ir.    Ibid. 

^edavit,  bccavle  the  tenure  U  traveriable.    i  Inft.  296. 

8.  And  it  was  bTOught  e^ft/l  baron  and  feme^  and  counted  ofl 
uures  held  by  Zd»  and  the  baron  and  feme  pleaded  to  iffine^  and  the 
baron  at  the  day  made  defauky  and  petit  cape  awarded,  and  at  the 
day  the  baron  made  default^  and  the  feme  was  received^  and  /aid 
that  as  to  one  acre  Jhe  held  by  fealty  and  zd,  which  was  open  and 
fuffictent  to  his  dlftrefsy  and  to  another  acre  Jhe  pleaded  in  the  fame 
manner y  and  to  the  reft  ihe'faid  that  Jhe  held  of  him  as  abovcy  abjque 
hoc  th^t  fhe  held  the  7  acres  of  the  plaintiff  mode  &  .forma» 
pTDuty  &c.  and  fo  fee  that  flie  pleaded  immediately  upon  her 
ttfceipt.  Ibid. 
Br.  Brief,  9*  Ceffkvit  of  a  houfe  and  22  acres  of  land,  and  alleged  certain 
P}'  393-  fervicesy  &c.  The  tenant  faid  that  he  was  not  tenant  rfthe  moiety 
'**"'  the  day  of  the  writ  purchafed^    nor  at  any  time  after  had  he  any 

thing  in  this  moiety,  but  J.  B.  was  entire  tenant  \  judgment  of 
the  writ;  and  per  Littleton  and  Catefby,  this  is  a  good  plea. 
tifithout-anjwering  to  the  refiy  becaufe  the  ferviccs  are  in  tire;  for  he 
alone  cannot  defend  the  tenancy  for  the  inrire  ferviccs,  nor  ten- 
der the  arrears  without  1ms  colppanion.  Br.  Ceflavit,  pL  2tf« 
cites  21  E.  4,  ^5. 

10.  In  ceflavit  the  writ  was,  that  in  his  homage  nor  fealtyy  rent 
and  fttit  of  court,  and  in  doing  the  ferviccs  he  ceafed,  &c.  and 
yet  it  does  not  lie  of  homage  nor  fealtvy  and  yet  good,  becaufe 
there  is  no  other  form  of  writ.  By.  General  Brief,  pi.  13.  cites 
7  H.  7.  ^ 

1 1.  If  the  demandant  in  the  ceflavit  be  outlawed  in  a  petfonal 
mBiony  this  outlawry  may  be  pleaded  in  bar  of  the  a£lion,  becauf^ 
the  arrearages  arc  due  tp  the  King.    2  Inft.  298. 


cites  S.  C. 


»  •  •       »        .    «      » 

(G)    Judgment.     And  of  the  Tender  of  Arrears, 
and  finding  Surety  for  the  Arrears. 

« 

I.  I  N  a  ccffavit  afifr  the  inqueft  joined j  the  tenant  made  default ^ 
*  and  at  the  return  of  the  petit  cape  the  tenant  appeared^  and 
cffiered  to  pay  the  arrearages  with  damages,  andtofindjuch  furety  as 
the  court  ^vould  award,  which  was  received,  becaufe  he  came  be- 
fore judgment,  and  found  furety,  viz.  3  pledges,  which  bound 
their  lands  to  the  diftrefs  of  the  lord  in  the  fame  form  as  the  te^ 
nant's  land  is  bound.     2  Inft.  297.  cites  Trin.  9  £.  2.  6^* 

2.  Dean  and  chapter  brought  ceflavit.  The.  tenant  faid  that 
he  did  not  hold  of  them>  and  it  was  found  againit  him  by  ver- 
aCt  at  niC  prius,  and  at  the  day  in  bank  the  tenant  came  and  ten^ 
dered  the  arrears,  and  found  furety,  &c.  that  he  fliould  ceafe  no 
more  ;  and  the  court  would  not  award,  that  if  |ie  at  another  time 
ceafed,  the  land  fhould  be  liable  to  the  reft  by  reafon  of  the 
mortmain ;  but  he  had  other  land  in  the  fame  vill,  by  which 
Shard,  awarded  that  he  hold  his  land  in  peace,  .and  that  if  the 
rent  be  any  more  arrear,  that  the  dean  and  chapter  fball  difirain  in 
edi  his  other  lands  in  the  fatne  vill ;  and  that  when  he  (hall  again 
ceafe  by  2  years,  hefhall  be  bound  to  pay  to  the  dean  and  chapter  40  /. 
and  that  he  have  execution  by  fieri  facias  or  elegit,  and  the  pain  was 
entered  in  the  roll  -,  and  it  was  faid  there,  that  the  ftatute  does 
not  mention  that  a  man  fliall  tender  the  damages  with  the  ar- 
rears ;  but  by  the  reporter  it  has  been  ufed  that  he  tender  da- 
mages and  arrears.  But  M.  17  E.  3.  57-  they  would  not  fuf- 
fer  other  land  to  be  made  liable  to  the  diftrefs  of  a  prior  in  cefTa- 
▼it,  by  reafon  of  the  mortmain ;  and  after  the  court  awarded 
damages  of  one  mark.  And  fo  fee  that  the  tender  of  arrears 
before  judgment  above  fuffices,  though  it  be  after  verdi£t.  Quod 
nota.    Br.  Ceflavit,  pi.  16.  cites  21  £•  3.  23. 

3*  In  ceflavit  the  tenant  pleaded  that  he  did  not  hold  of  him,  and 
when  the  inqueft  came,  and  before  verdiH,  the  tenant  confeffed  to 
hold  of  him,  and  tendered  the  arrears  of  4  years ;  and  the  deman^ 
dantfaid  t^^^at  he  was  arrear  by  \2  years^  and  the  court  took  in- 
queft to  inquire  how  long  time  he  was  arrear,  and  the  inqueft 
faid  that  by  9  years  \  and  then  the  tenant  tendered  the  arrears 
for  9  years ;  and  well  before  judgment,  though  it  was  after 
verdiffi  and  he  offered  furety  that  if  he  was  arrear  after- 
wards by  two  years,  that  the  land  ihould  anfwer  the  reft ',  and 
the  court  awarded  that  if  he  be  arrear  afterwards  by  one  year,  that 
hefhall  have  fcire  facias  to  recover  the  land  and  pledges,  or  furety  to 
pay  I  o  /.  For  it  may  be  that  tlie  land  is  not  worth  the  rent  if 
the  houfe  decays.    Quod  nota.    Br.  Ceflavit,  pi.  5.  cites  41  £. 

3-^9'  .  r  . 

4.  Surety  in  ceflavit  (hall  be  found  in  proper  perfon,  and  not  by 

attorney.     Br.  Ceflavit,  pi.  n.  cites  50  E.  3.  22. 

5.  In  ceflavit  de  potura  pauperum,  he  who  is  iccciytA  fball  tender 
the  arrears  according  to  the  value  by  the  year  \   per  Hank,  which 

Thirn 
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Tfurn  denied;  for  it  is  n^ payable  to  the  demandant;  and  tlierC'* 
fore  qosere,  in  this  cafC|  if  tiie  demandant /S^//  Irecpver  f elfin  tf 
the  land,  or  if  the  tenant  upon  this  matter  mall  be  excufed,  and 
fliali  find  furety  that  he  will  not  ceafe  again,  &c*  Br.  Ceflaviti 
pL  14.  ekes  12  H»  4.  24. 
Where  the  6*  hi  ceflavit  of  ntaffis,  fuit  if  court,  and  the  like,  where  a  man 
^  'J^'i,.  ft  cann(^  tender  the  arrears,  yet  this  ihall  be  in  the  difcretion  of  the. 

that  he  fliail  .<..  ••  &  •  1.         i*«/r>* 

tender  the  juftices  to  put  It  mto  a  lum  certain  to  the  plaintiff,  m  recom- 
anreartit  penct  of  the  fuit  or  mafies*  Br.  Ceflavit,  pL  jSp  cites  14  H.  4* 
»;5J^»-  3.4.  PerSkreneindThirn. 

fuch  things  al  may  be  yielded,  ai  rent^  Src.  bat  of  fuit,  divine  ferric^  and  Aich  Ciify  which  cannot 
he  gelded,  damages  (hall  he  paid  for  the  fiune.    %  Inft.  197. 

£372  3  7.  In  ceflavit  the  tenant  pleaded  jotntenancy  with  another  of  the 
gift  of  J.  K.  and  they  were  at  ifliiCy  and  when  theyi/rv  appeared 
the  tenant  /aid  that  be  would  confefs  the  tenure,  and  tender  the  ar^- 
rears  \  but  they  were  in  doubt  if  the  finding  of  fureties  fliould 
be  by  difcretion  of  the  juftices,  or  that  the  demandant  may  re- 
linquifli  the  fureties  or  not ;  and  the  opinion  of  the  court  was, 
that  the  deman<fiint  cannot  relinquifh  them,  becaufe  the  Jlatute 
is  that  he  Jhall  find  fureties,  fuch  as  the  court  fhall  think  fuffUtefit  by 
theflatute  of  Ghucefler,  cap.  4.  But  the  furety  (hall  mt  be  that 
the  land  fhall  incur  the  reftdue^  when  a  religious  perfon  is  demandant, 
for  doubt  of  mortmain ;  but  the  collateral  furety^  or  other  penalty, 
ihall  be  taken*    Br.  Ceflavit,  pL  25.  cites  19  £.  4.  5. 

8k  AndHh^  if  the  land  out  of  which  the  rent  and  fervices  are 

iflfuing,  confifls  of  buildings^  or  oi  other  profit  cafual,  there  he  IhaU 

find  furety.    Bn  Ceflavit,  pL  I5.  cites  19  £.  4,  5. 

*  See  the  9.  And  VI  feme  be  received  by  default  of  her  baron,  and  Ihe  will 

Ycar-Book,  ff^der  the  arrears^  and  find  furety^  *  [(he  fliall  not  find  fuch  furety] 

**'  *'   '    *  that  the  land  fhall  incur  the  refidue,  becaufe  [then]  fhe  may  at 

another  time  lofe  her  land  if  the  rent  be  arrear  after  the  death  of 

her  baron.    Ibid. 

10.  And  quxre,  if  an  infant  (hall  find  furety  that  the  land, 
(hall  incur  the  refidue  or  other  collateral  furety  for  a  penalty. 
Ibid. 

11.  If  tenant  of  the  whole  pleads  that  he  was  not  tenant  the 
day  of  the  writ  purchafed,  nor  any  time  after,  and  this  matter  is 
found  agaiiift  him,  he  fhall  l/e  the  whole  land\  for  it  is  peremp* 
(ory.    Br.  Ceflavit,  pi.  26.  cites  21  £.  4«  25.  per  Brian. 

ft  Inft.  297.       12.  In  ceiTavit  the  tenant  (hail  tender  the  arrears  in  proper  per^ 

dcets!"c.    ^''»  ^"^  ^^^  ^^  attorney,  though  he  be  a  lord  of  parliament.    Br. 
deflavit,  pi.  39.  cites  15  H.  7.  9,  10. 

13.  He  ought  to  tender  all  the  arrear  ages ^  for  fo  are  the  inde- 
finite words  to  be  taken,  as  well  before  as  after  the  2  yearsy  and 
damages  to  be/ allowed  of  by  the  court ;  but  if  the  demandant  do  not 
allege  how  much  is  behind  over  and  above  the  2  years,i  &c.  and 
that  be  found  by  the  jury  that  finds  the  ifTuc,  the  tenant  need  not 
tender  more  than  for  the  two  years,  becaufe  it  appears  not  of 
record,  or  by  nccclTary  confequence,  as  fuch  arrearages  as  incur 

the 


/ 


the  faanging  the  writ ;  and  for  any  arrearages  incurred  before  this 
tender  the  lord  (hall  not  avow,  becaufe  the  tenant  ought  to  have 
paid  alL     2  In{L  297. 

14.  UA.  and  B.  be  fetfed  to  them  and  the  hArs  of  A,,  and  B. 
makes  default ^  A  may  tender  for  the  whole  in  refpedi  of  his.  re- 
mainder.    2  Inft.  apS* 

15.  The    court   may  aiTels   the   damages    by  their   difcrttimu     / 
a  Inft.  297. 

For  more  of  Ceffavit  in  general,  fee  Slbatemenf,  fl[lftlrtwr?t 
Ctlf0ience9  lElent,  and  other  proper  titles. 


(A)   Ceiiiom  £3733 


I-  T\EAN  takes  a  prebend  In  the  fa^ie  < 
'^^  makes  a  ceflion?    D.  273*  pi.  35. 


church,  quxre  If  this 
Pafch.  10  £liz. 
2.Btfl)oprick  of  Man  makes  ceflion  of  a  parfonage  in  England.  Palm.  344^ 
Xjat.  235.  Arg.  cites  it  as  fo  refohred,  15  Jac.  .  ^  35*- 

3.  The  /r/i/ 2/*  whether  ceflion  or  not  doth  properly  belong  to 
the  common  law.  Winch.  63.  Pafch.  21  Jac.  C.  B.  in  Thorn- 
ton's cafe. 

4.  No  ceffion  by  a  parfon's  being  made  titulary  bifbop,  as  of  So«f  hiibe* 
Jerufalem,  Chalcedon,  or  Utopia  j    by  Banks.  Arg.  Lat.  235.  {jj,"*^ ' 
Trin.  2  Car.  itain  ai» 

Palm.  349. 
«ad  ibid.  459*  (ayt,  tfait  lu  CD  what  wte  faid  by  Banks  in  liis  argumeoty  aothing  waa  faid  to  ^ 

5*  The  de£Hon  of  an  incumbent  to  be  a  bifliop  does  not  make 
a  ceflion^  but  the  vacancy  accrues  by  the  confecratton^  and  not  till 
then;  refolved.  Carth.  314,  315.  Trin.  6  W.  &  M.  in  B.  R. 
The  King  and  Queen  v.  Bifhop  of  London  and  Dr.  Lancafter; 

^or  more  of  Ceflfion  in  general^  fee  t^tetOffati&f^   ^XtSXViX^^ 

tlOHi  and  other  proper  titles. 


C    373    1 


(A)   c))anctiilor  of  a  €^mt^. 


U  i^Hancellor  is  vicar^general  to  the  biihop,  and  if  the  hi/hop 
^  will  not  cbuje  a  chancellor  the  metropolitan  ought  \  for  the 

bifhop  cannot  be  judge  in  his  own  confiftorfi  and  therefore  if  the 

bifiiop  provides  an  inft^ient  chancellor,  it  properly  belongs  to 

their  law  to  examine  it ;    per  Richardfon  Ch.  J.     Litt.  Rep.  22* 

Hill.  2  Car.  C  B.  DoAor  Sutton's  cafe. 

2.  A  prohibition  was  granted  to  the  fpiritual  court,  becaiiic 

Utizbi/bop  articled  againfi  his  chancellor  for  injufficiency^  and  other  mi£« 

demeanors,  and  prayed  that  he  might  be  deprived,  which  they 

have  no  power  to  do ;   and  they  denied  Sutton's  cafe,  i  Cro.  64. 

to  be  law.     12  Mod.  47.  Mich.  5  W.  &  M.  Jones  v.  the  Bifhop 

of  Landaffe. 

3*  Chancellor  of  a  church  bos  aforeeboli  in  his  office  hy  grants 

and  not  by  inftitution  and  indu£lion,  as  every  btlhop  and  parfoa 
t  374 1    has,  and  therefore  for  fuch  office,  the  proper  remedy  is  an  afffe. 

Com.  305.  Mich.  6  W.  &  M.  B.  R.  Jones  v.  the  Biihop  qT S& 

Afaph. 

For  more  of  Chancellor  of  a  Church  in  general,  fee  other  proper 

titlcfl. 


Fol.  Tm* 


C|)anceUor. 


(A)     Chancellor.     [His  Antiquity,  Sec] 

4 Inft.  7S.  [!•  'T^  HERE  were  chancellors  in  England  before  the  coming  of 
•^*'  •^^  *    the  Normans  into  this  realm,  Jan.  Anglorum  127.  for  it  is 

Aifcr*iti""  ^^^  ^^  Reimbold  was  chancellor  to  king  Edward  the  con- 
ttdquityin  feflor;  and  there  are  divers  other  chancellors  cited  [to  have  been] 
tiiiri^aim,    |^fo„  ^^  William.] 

k  11  of  no  ■* 

left,  as  our  leaned  Selden  conceita,  than  king  Ethelbert^e  6me»  who  was  the  6rft  cbriftian  kSngof  t|ke 
SaxoBt ;  for  in  a  charter  of  hit  to  the  church  oi  Canterbury,  bearing  date  in  the  year  of  ChriA  605, 
amongft  other  witneflTes  thereto,  there  ii  augcmundut  referendariui  mentioned ;  whare  refarendariut 
(iaith  ha)  may  well  ftand  for  cancellarius ;  and  that  the  office  of  both  (as  the  words  applied  to  the  court 
are  o(ed  in  the  Code,  Novels,  and  ftory  of  the  declining  empire)  Signifying  an  officer  who  received  pet)* 
tions  and  fupplications  to  the  king»  and  made  out  hit  writs  and  mandates  at  a  cuftoa  legit ;  and  though 
(Iaith  he)  theic  were  divert  refcrcndarii,  as  fcTnetlmes  1 3,  then  8,  then  more  again,  and  fo  divers  chaD- 
cellort  in  the  empire  \  yet  one  cfpeciaily  here  cxercifing  an  office  of  the  nature  of  tfaofe  many,  might 
veil  be  fiiJed  by  eitherofthofe names.     Dug,  Orig.  Jurid.  32.  cap.  26.  f«  %• 

13  [2*  Mich* 


chancellor.  374 

[2k  Mich.  14  Jac.  B.  R.  Upon  evidence  at  the  bar,  a  charUf 
^  William  the  cttiqueror  was  (hewn  under  the  fcal  of  the  faid  king, 
which  was  fubfcrikrd  by  feveral  lords  as  witncflcs,  in  which  I  faw 
that  it  was  fubfcribcd  per  Mauric'iuvi  regis  cancellarium^  after  tlie 
bilhops»  and  before  the  abbots.] 

3.  The  chancellor  (hall  have  the  prefeniation  to  all  benefices  of  S*  P.  Bat  If 
the  king  under  20  marks.     Br.  Prefentation,  pi.  17.  cites  38  E.  ceiio*r"'s*'*"re. 

3'  3»  4'  fcntttion  re- 

cites it  CO  be 
«nder  10 1.  per  ann.  where  it  is  above  lo  1.  per  ann.  the  prefentation  is  void,  for  fuch  belongs  noc 
to  the  chancellor,  and  before  inda6t-on,  the  king  may  revoke  fuch  prerentauon.  Jenk.  292.  pi.  33. 
cites  Hob.  224.  Lti.  Chaccellor^i  cafe. 

• 

4.  That  the  kings  before  the  conquefts  had  not  anyfeals^  (the  cut 
tody  of  which  in  fucceeding  times  was  one  of  the  principal  duties 
belonging  to  this  office  of  chancellor)  Ingulphus  (who  lived  in  the 
Norman  conqueror's  days)  feemeth  fomewhat  pofitively  to  a(Hrm» 
Nam  chirographorum  confe£lionem  AngUcanam  (faith  he)  quae 
anteaj  ufque  ad  Edwardi  regis  tempora,  ndelium  pr^efentium  fub- 
fcriptionibus  cum  crucibus  aureis  aliifque  facris  (ignaculis  firma 
f uerunt ;  Normanni  condemnantes,  chirographa  cartas  vocabant^ 
&  chartarum  iirmitatemi  cum  cerea  impreilione,  per  unius  cu- 
j ufque  fpeciale  Hgillum,  fub  inilillatione  trium  vel  quatuor  tedium 
aftantium,  conficere  conftituebant,  &c.  Dugd.  Orig.  Jurid.  33. 
cap.  1 5. 

5.  Of  what  power  and  authority  the  chancellor  was  in  thefe  elder    [  375  J* 
times,  or  what  his  office,  is  not  eaiily  made  out,  the  reading,  al* 
lowing,  and  perhaps  dilating  royal  grants^  charters^  writs,  &c. 

keeping  and  afixing  the  king's  feal  to  them,  as  the  learned  *  Sir  Henry  *  Spehn. 
Spelman  thought,  and  may  alfo  be  gathered  from  Mr.  Dugdale's  ^qI\qj* 
Difcourfe  of  the  Chancery,  was  the  greateft  part  of  their  truft 
and  employment,  and  that  he  had  no  caufes  pleaded  before  him  unm 
till  the  time  of  Ed.  3.  and  thofe  not  many  till  the  reign  of  Hen.  4. 
nor  are  there  any  decrees  to  be  found  in  chancery  before  the  20th 
of  Hen.  6.  Be  his  power  and  office  what  it  would  then,  it  was 
left  than  that  ofthejujiiciary^  who  was  next  to  the  king  in  place  of 
judicature  \  by  his  office  he  prefided  in  the  excliequer,  the  chan- 
cellor fitting  on  his  left  hand,  as  Gervafc  of  Tilbury  tells  us,  and  by 
his  office  was  the  firft  man  in  the  kingdom  after  the  king  \  and 
that  under  }iis  own  telle,  he  could  caufe  the  king's  writ  to  be  * 

made  out^  to  deliver  what  fum  he  would  out  of  the  exchequer. 
The  chancellor  was  the  firft  in  order  on  the  left  hand  of  the  juf« 
ticiary ;  and  he  was  a  great  perfon  in  court,  fo  he  was  in  the 
exchequer,  for  no  great  thing  pafled  but  with  his  confent  and 
advice,  that  is,  nothing  could  be  fealed  without  his  allowance  ojT 
privity,  as  it  there  appears.  Brady's  Preface  to  the  Norman 
iliftory,  152  (F)  153  (A). 

6.  Conftituting  a  chancellor,  does  not  conjiitute  a  court  of  equity^ 
as  in  the  cafe  of  chancellor  of  the  garter,  8cc.  There  was  a 
chancellor  of  the  court  of  augmentations,  and  yet  neither  of  them 
dver  held  a  court  cf  equity ;  per  Hale  Ch.  J.  %  Ley.  24.  Mich. 
23  Car.  2.  B.  R. 
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375  Cfianfenor* 

7.  The  chancellor  (during  the  time  of  the  pzni  jtifliciar)  before 
the  breaking  the  courts  into  diilin£b  jurifdi£lions,  had  the  cuftody 
ofthefealj  and  therefore  ijfued  all  originals  returnable  before  thejuf" 
tictar.  •  But  when  the  jurifdiftions  were  diftinguiftied,  the  origi- 
nals relating  to  civil  pleas  were  returnable  before  the  Jufiices  ej 
C  B.  But  the  originals  in  trefpafs  might  be  returnable  in  either 
court,  becaufe  the  plea  was  criminal  as  well  as  civil,  but  B.  R» 
themfelves  made  out  the  procefs  in  criminal  matters i  for  in  this 
they  fhared  with  the  power  of  the  chancery,  though  the  chancery 
continued  to  be  the  foot  and  bafis.  of  a  civil  jurifdi&ion ;  but  the 
criminal  jurifdidlion  was  returned  coram  rege,  and  not  coram 
jufticiariis  de  banco.     Gilb.  Hift,  View  of  Exch.  7,  8. 


(B) '  Chancellor.     Keeper.    Writs  Original.     [Not 

to  be  delayed  or  fold.  ] 

fi.  Ty.j'IRROR  of  Juftices,  fol.  3.  b.  it  was  ordained  that  the 
^^  court  of  the  king  was  open  to  all  plaintiffs ;  per  quod, 
they  ihould  have,  without  delay,  nvrits  remedial  as  nvell  upon  the 
Ungy  upon  the  queen^  as  upon  other  of  the  people^  of  every  injury^  but 
in  or  vengeance  oj  life  and  member,  or  plaint  held  without  writ.] 
^4lBll.7t.  [2.  Mirror  of  Juftices,  •  fol.  3.  it  was  ordained  by  ancient  kingSj 
^•P'  8-  flf^f  every  onefjould  have  out  of  the  kin^s  chancery,  a  writ  retnedial 
upon  his  cotnplaint  without  difficulty;  &  ibidem,  fol.  27.  f.  13.  in 
the  title  of  the  perfonal  oTflfcncesat  the  fait  of  the  king,  there  it  is 
thus,  (&c.)  I  fay  for  our  lord  the  king,  that  Sim,  there  is  perjured, 
and  has  fal/lfied  his  faith  againji  the  king  ;  for  that  whereas  the  faid 
Sim.  was  the  king*s  chancellor^  and  nvasfworn  that  be  would  not  Jell, 
deny,  nor  delay  right,  nor  a  writ  remedial  to  any  plaintiff:  the  fame 
£  37^3  Si«.  fuch  a  day,  Refold  tofuch  a  one  a  writ  of  attaint,  or  other  re* 
medial^  and  would  not  grant  H  to  him  for  lefs  than  for  half  a  mark  ; 
&  ibidem,  fol.  64.  cap.  5.  among  the  abufes  of  the  law  it  is  faid 
that  one  is,  that  writs  remedial  are  vendible,  and  that  the  king 
fends  to  the  fheriffTS  to  take  furety  for  fo  much  to  our  ufe  for  the 
writ ;  for  by  the  purcafe  of  thofe  writs  it  may  be  onC/  deftroy 
his  enemy  tortioufly ;  &  ibidem,  foL  70.  cap-  5.  among  the  de- 
faults of  the  great  charter  upon  the  25  cap.  Nullus  liber  homo, 
&c.  this  point  is  faid,  that  the  king  grants  to  hrs  people,  that  he 
will  not  fell  right,  nor  deny  nor  delay  it,  and  it  is  cKfufed  by  the 
chancellor,  who  fells  the  writs  remedial,  and  calls  them  writs  of 
grace ;  ibid.  fol.  50.  Ordenance  de  judgment,  by  this  feal  only 
b  a  jurifdiftion.affignable  to  all  plaintiffs  without  difficulty ;  and 
to  do  this  the  chancellor  is  chargeable  by  oath  in  obedience  of  the 
king's  charge,*  that  he  fliall  not  fell,  deny,  or  delay  any  right, 
nor  a  writ  remedial  to  any.] 

[3.  Brafton,  lib.  5.  De  Exceptionlbus,  cap.  17.  Sunt'qasdam 
f^  —A.^  -»  irevia  formata  fuper  certis  caftbus'xU  curfu  fe*  de^  commutti  concilio  to* 
+  Fol.  385.  tius  regtii  (f)  concejfa  to*  approbata,  qua  quidem  nullatenus  mutari  po» 

tcritti 
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ferirtt  ahfqi  tonfenfu  tsf  voluntate  eorufH,  £5*  ibicUm  pertinet  ad  regem^ 
ad  quamlibet  injuriam  compefcendam  remedium  competens  adhibere. 
Srevia  tamett  communia  inter  omnes  pro  jure  generaliter  debent  obfer^ 
vari  cumfmt  ori^nalla^  Isf  aBionibus  origtrtem  praJientJ\ 

[4.  Rotulo  Parliamenti  46.  c.  3.  numero  38.  The  commons 
pray^  that  as  in  the  great  charter  it  is  contained,  quod  nuUi  ne- 
gabimus,  nuUi  vendemus,  aut  Jifferemus  juftitiam  vel  reftum,  to 
the  intent  that  of  feme  fines  which  are  taken  in  chancery  in 
many  writs  contrary  to  the  faid  ftatute,  to  the  great  impoverilh- 
xnent  of  the  people^  of  which  they  pray  a  remedy^  the  faid  ftatute 
be  declared.] 

ANSWER. 

« 

[i.  [5.]  The  king  fvill  ufe  as  he  and  his  anceftors  have  done 
before  thefe  daysi  and  will  charge  bis  chance/lory  that  the  Jines  he 
reafrnabUy  according  to  the  eftate  of  the  perfon.'} 


(C)     *  Chancellor.     Keeper.  •  or  the 

keeping  and 
re-ddiTery 

{i.ioKi.nOTULO  Claufo  Membrana  6.    Hlc  31  Martii  ]l^Jf'\'^^ 

^^  venit  Bathonienjis  E5*  Wellenjts  epifcopus  cancellarius  cciving  the' 
'regis  de  epifcopatu  fuo  ad  curiam^  quo  die  Jigillumfuit  ei  libera  turn  ,    Ume,  or 
■And  there  Membrana  7.  memorandum  13.  Feb,  apud  Garcot  recejftt  *^^^ 
Bathonienjis  ^5*  Wellenjts  epifcopus  cancellarius  regis  a  curia  vcrfus  cafioni. 
rpifcopatum  fuum^  quo  die  fgillumfuit  Hberatum  in  garderoba  regis  s 
per  manum  Johannis  de  L.  &c-  12  E,  i.  Membrana  4.  Cancellarius 
recejftt  de  D.  to  S.  isT  liberavit  Jgillum  J.  de  R.  bf  W.  de  S.  cifjo- 
Jiend.  Simile,  18  £•  i.  Membrana  14.  18  £•  i.     Rotulo  Finium 
Membrana  17.] 

[2.  14  £d.  I.  Membrana  4.  Cancellarius  ti ans/retravit  ad 
partes  Francia  cum  rege  cumq;  Jtgillo  ipfius  regisp  16  Ed.  i.  M.  4. 
nis  return  Hvith  the  king,  cum  magno Jtgillo.  17  £.  I.  Rot.  Finium, 
M.  4.J 

[3.  20  E.  I.  Rotulo  Claufo  M.  21.  Memorandum  quod  die 
Sabbati  ante  feftum  Simonis  &  Judae,  anno  20.  apud  Bcrewick 
obiit  venerabilis  pater  Burnell  cancellarius  regis,  (3*  magnum  Jigillum 
regis  quod  Juit  in  cuflodia  fua  Hberatum  Juit  in  garderoba  regis  cujo'  C  377  3 
diend*  eadem  garderoba  Jub  Jtgillo  Williefmi  de  Hamelto  qui  inde  brevia 
confignavit  ujque  diem  Mercurii  proximo  fequentem  quo  die  iter  arripiat 
verjus  Wells  cum  corpore  prad*  Roberti.  20  E.  i.  Rotulo  Finium 
M.  2.  &  Rotulo  Scotiae  M.  7.  the  fame  memorandum  21  £•  i. 
Rotulo  Finium  M.  26.  Magnum  Jgillum  domini  regis  commiffum 
Johanni  de  Langton  cujlodiendum  in  prajentia,  &c.  qui  die  craftino 
tnde  brevia  con/tgnavitJ^ 

[4.  25  E.  I.  Rotulo  Claufo  M.  7.  The  chancellor  delivered  thi 
great  Jeal  to  the  king,  and  received  another  Jeal  of  the  kin^sfon,  which 
Jhouldbe  ufed  in  the  abfence  of  the  kingj^ 

[5.  6  Ed.  I.  Rot.  Finium  Memb.  24.  Memorandum  quod  die 
Veneris  proxima  poft  feftum  Sanftse  Scolafticse  Virginis  apud 

G  g  2  Dover 


377  *  Cftftncelton        ^ 

Dover  VcncTabilis  pater  R*  Batfhonicnfis  &  WcllcnCs  epifcopttt 

caftcellartus  regis  iramfretavH  ad  paries  tranfmarinas  ^ /igiUufnfuit 

tune  libtratttm  in  garaeroba  regis  Juh  Jtgillo  dotnini  Johofinis  de  Kerb] 

_*  cm  c&ncellarius  injunxit  in^  reetjpifuo  qtiod  fugotia  cancellari^  expedirei^ 

••FoL  3S6.  6  Ed.  I.  Rot.  Cartirum  (^)  Mcmbrana  2.  parte  15,  164  7  Ed.  i. 

^■^'     '  Rotulo  Patentium  M.  15.  Redeliver j  of  the  feal  upon  the  return  ef 

'  the  chancellor S\ 

^6.  25  Ed.  I.  Rot.  Finium  M.  6.  Ddmmua  Johannes  dcLang^ 

ton  fegiS  cancellarius  in  navi  regis  in  qua  rtx  tunc  fuit  paratus  ad 

transfretandum  in  Flandriam  liberavit  eidem  regi  magnum  ftgillum 

fuum  qtsod  idem  rexjlatim  recepit  isf  illud  tradidtt  dOmino  de  Betteficde 

ad  cujlodiittdum  /  and  after  in  the  abfence  of  E.  i.  his  fon,  locum 

tenens  regis  liberavit  preefato  domino  Johanni  de  Langton  prsed' 

regis  cancellario  Jigillum  regis^  quo  dum  idem  erat  in  Vafconia  uti  in 

Anglia  confuevitf  qui  quidetn  Johannes  ftgillum  a  nwnibus  domini  £d^ 

vardi  Jlatim  recepit  &  in  crajlino  inde  brevia  con/ignavit,  27  £#  r« 

M.  15.  upon  the  return  of  the  king  the /aid  chancellor^  under  his  feal^ 

delivered  to  the  king  the  feal  which  he  u/ed  in  his  abfence^  and  he  deK^ 

vered  it  to  his  treafurer  to  be  kept  in  the  treafury;  and  at  the  fame 

time  the  king  delivered  the  great  feal^  which  he  carried  with  him  int9 

Fionas,  to  thefaid  J.  de  Langton  fubjtgillofuo.'] 

fit  h  made        [?•  2  £•  2*  Rot.  Finium  M.  8,  9.  De  liberatione  magni  Jtgill^ 

Ld.Chan-     &c.] 

EMUr^d,  or  t^*  ^  E.  I.  Rot.  Patentium  M.  8  Memorandum  quod  die 
Ld.  Keeper  Veneris  in  fcfto  San£li  Matth.  Apoftoli  magnum  ftgillum  regis  H- 
of  the  grett  beratumfuit  Roberto  Burnell  archidiacono  Eborum  apttd  Windfor^  is^ 
tr«dit!onem  J^^^^^  ^^'^^  confignavit  brevia  cancellari^  tarn  de  curfu  quam  de  prwf 
magni  figiUi  cepto."} 
fibi  per 

dominum  regem,  ami  by  taking  his  oath.  Forma  cancdlariam  conftituendi  regnante  Heniico  fecuodo 
fuit  appeodendo  magnam  Aogliz  figiUum  ad  collum  caocellarii  ele^i.  Some  have  gotten  it  by  letters 
patenu  at  will,  and  one  for  term  of  his  life ;  but  it  was  holden  void^  becaufc  an  aocicnC  office  mult  bt 
granted,  at  it  has  been  accuftomcd.    4  Inft.  S7. 

[9.  5  E.  I.  Rotulo  Patentium  M.  17.  de  Jtg/%  Hibernico  mu^ 
tato.] 

[10.  I  E.  3.  Claufo  2.  Pars  M.  11.  dorfo,  a  new  great  feal 
made  with  feme  alteration^  and  the  old  feal  broke,  and  a  command  to 
the  Jherif  of  every  county  to  publifh  it  in  pleno  comitatu^  and  to  fbew 
there  the  new  feal, '\ 

[i  i^  Statutum  de  forma  mittendi  extra£las  ad  fcaccarium  in 
magna  charta,  %  parte,  fol.  47.  b.  l^he  king  to  our  dear  William 
de  Aircmyn,  keeper  of  our  rolls  of  the  ckancery^  and  to  Ins  eompa^ 
nionsy  keepers  of  our  great  feal,  falutetn."} 

[12.  Rotulo  Parliamenti,  14  E.  4.  numero  26.  the  chancellor 

C  378  ]     ^  called  the  chief  Ju/lice  in  the  realm.'} 

Before  this         ^3»  S  Eliz.  cap,  i8.  fnakes  the  authority  of  lord  chancellor  and 

aft  the  U.    lord  keeper  to  be  all  one. 
Chancellor  ^ 

hadaotalwaysthecoftody  ofthefeal.    D.  aii.  b.  Marg.   pi.  33. 

.    For  more  of  Chancellor  in  general,  fee  C|antcr?  (D)  anJ 

other  proper  titles* 


£    37«    1 


Cftancerp* 


Fol.  370* 


(A)     Chancery,  &c. 

(|l.  3^  H»  6^   A   Gxtzt  fiffeffijre  fir  not  appearing  after  proclama-* 
cap.  2,   /^  //«»  made ;  but  this  cQuiwued  but  7  years, 'l 
{2.   17  iS..  ?•  r/i^.  6.  Item,  firafmuch  as  people  he  compelled  to  Notaper 
^ome  before  the  btn^s  council^  or  in  the  chancery^  by  tvrits  groufided  *^*j"*™» 
Vpon  untrue  fuggejiions  ;  that  the  chancellor  fir  the  time  being y  tnain^  jo  chancery 
tenant  after  that  fuchfuggeftions  be  dulyfimnd  and  proved  untrue ^Jball  j*  adjudged 
have  power  to  ordain  and  award  damages  after  his  difcretioiii  to  '*"*"®^»*»^ 
him  is^hich  is  fo  travailed  unduely  as  afore  is  faid,]  ffiurKjche 

defendant 
ihall  not  hate  damaget ;  for  the  ftatute  only  fays  where  the  fug^eftion  it  found  trae  or  not  true; 
whereas  in  this  cafe,  at  here,  the  truth  t  apt  cried.     Br.  Coi^s,  pi.  19.  citet  7  E*  4.  14  Utah. 

Damage,  pi*  44-  cites -S.  C.  4  Inft.  S3,  fays  that  this  %Qi  extends  to  the  chancellor  proceeding 

in  a  courfe  of  equity,  and  not  to  a  demurrer  in  law  upon  a  bill»  but  upon  hearing  the  caufe,  and  that  by 
leafon  of  tbefe  words  in  the  a^  (<luly  found  and 'proved). 

• 

[3.  2  H.  4.  numcro  69.  the  commons  pray^  that  all  writs  or  Prynne'i 
letter^  of  the  privy  feal  of  our  lord  the  king,  directed  to  divers  of  the  ton's  ^Re.^^^ 
king'9  iit^e  people  to  appear  before  our  lord  the  ting  in  his  council^  or  cords,  4x0, 
ii)  his  chancery^  or  in  his  exchequer y  upon  a  certain  pain  comprized  ^^^^  ^. 
therein,  for  the  time  to  come  fhaU  be  altogether  otifled^  and  that  [bn*^^" 
every  of  the  king's  liege  people  fhall  be  treated  according  to  the  4. 1'nft.  i^i 
rightful  laws  of  the  land  anciently  ufed.]  ^fP«  *• 

A  N  S  n^  E  R. 

I" I.  [4.]  Such  writ  fhall  not  be  made  unlefs  in  cafes  where  it  Thlt  AouW 
feems  neceffary^  and  this  by  the  difcretion  of  the  clMncelhr^  or  ldn£^  der^he^Smc 
fOf^ftci/^  for  the  time  being.  J  letter,  and 

fo  the  pleat 
proceed  which  have  been  dhlied  by  the  error  of  the  printers^ 

(A)     [A.  2.]      .  '1:379} 

[a.  [i.]  4  H.  4.  numcro  78.  The  commons  pray,  reciting  the  ^7""*** 
fiatute  of  2^  £•  2'  '^^^  none  fhall  be  taken  by  petition  or  fuggeflion  ton's  Re/'* 
made  to  the  king  or  his  council,  &c.  unlefs  by  indiHtnent  or*  procefs  cods,  41s. 
if  original  writ,  and  alfo  the  Jlatute  of  42  E.  7'  that  no  man  fhall  «''«/«nc 

J         ^  r  '   t  r^  1    r  •     /»•  a  VT        '•  t        petition. 

^  put  t^  a^fwer  Without prefcntment  before  ju/nceSf  &c.     Notwith-  Seetke 

(landing  which  ftatutes,  after  this  many  of  your  lieges  have  been  JorifdiOion 
grieved  by  divers  writs  and  letters,  (bme  by  fimple  fuggeftions,  ^J  nk^*"^ 
without  any  thing  found  ifluing  out  of  chancery  upon  a  certain  YindicatJ^ 
pain  comprized  in  them,  to  appear  before  you  in  your  chancery  atreatife 
or  council,  fomc  by  writs  out  of  the  exchequer,  &c^  others  to  ^^^^^^  *^ 
wpear  before  your  council  by  privy  feal,  &c.  to  <hc  creat  hin-  chan.  Rejk 

Gg3  dca9c^  34% 37^ 
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Cfiancer?. 


drance  of  your  licgesj  and  againft  your  laws  and  ftatutes  afoie- 
faid.  May  it  pleafe  you  to  ordaini  that  the  ftatutes  aforefaid 
henceforth  be.  fully  kept ;  and  further  to  ordain,  that  the  writs 
and  letters  aforefaid  be  altogether  oufted,  and  that  none  of  the 
king's  people  be  forced  to  appear  or  anfwer  by  any  fuch  writ  or 
letter,  nor  be  put  to  lofe  their  goods  and  chattels,  and  that  be, 
which  for  the  time  to  come,  maiej  any  /ugge/lion  againft  any  of 
your  fubje£ls  to  yourfelf,  your  council,  chancellor  or  treafurcr, 
or  before  your  barons  of  the  exchequer,  maj  find  good  and  ftifficmt 
Jurettes  to  aver  his  fuggeJHon\  to  the  end  that  if  he  who  is 
fo  accufcd,  of  his  own  accord  comes  to  the  place  where  the 
aforefaid  fuggeftion  is,. and  traverfes  the  aforefaid  fuggeftion,  his 
traverfe  may  be  received  without  delay ;  and  if  it  be  found  againft 
him  who  made  fuch  fuggeftion,  and  for  him  who  was  lo  ac« 
cufed,  he  ftiall  recover  his  damages  againfi  the  accufer^  to  be  taxed 
Fol.  371,  by  the  fame  inqucft  (*)  by  which  he  is  fo  acquitted,  having  re- 
gard to  the  flender  cofts  and  labour  for  his  defence ;  and  furdier, 
fhall  make  fine  and  ranfontj  and  his  body  taken  to  abide  in  prifon 
for  one  year,  for  thefalTtty  aforefaid,  and  that  this  ordinance  (hall 
extend  as  well  to  the  time  paft  as  to  come^  as  to  fuggeftions  de« 
pending  not  yet  difcufled. 


ANSWER. 

1.  [2O  The  king  will  charge  his  officers  to  abftain  more  from 
fending  for  his  lieges  than  they  have  done  before  thefe  days,  but 
it  is  not  the  intention  of  the  king  that  the  fame  officers  fhould  fo 
much  abftain  that  they  cannot  fend  for  his  lieges  in  matters  and 
caufes  necefTary,  as  hath  been  done  in  the  time  of  your  [f  goodl 
progenitors]  our  lord  the  king  himfelf. 


Prynne'i 
i^br.ofCot. 
ton's  Re- 
cords, 422* 
the  Tame 
anfwer. 
+  Sec  the 
Jurifdi&ion 
of  the  Court 
•/Chancery  vin4icated»  at  tho end  of  i  Chan*  Rep;  36.  39 


(B) 


Prynne'«  2,  [i.l    4  H.  4.   numero  no.    In  the  petition  upon  which 

ton's  Re'*^*'  the  aft  of  4  if,  4.  cap^  23,  touching  examinations  and  judgments  is 

cords,  424.  made,  another  part  of  the  petition  is  fuch,  [viz.]  and  in  the 

fays,  the  fajpe  manner  as  it  belongs  let  every  matter  be  which  can  fee  de» 

iji'"piea«^*^"  ^^^"^i^c^  ''y  ^^  common  law,  and  that  a  due  pain  be  ordained  in 

ttai  and  this  prefent  parliament  againft  thofe  who  purfue  the  contrary,  and 

perfonai,  this  for  God  and  the  fafety  of  all  the  eftates  of  the  realm. 

cap.  2^. 

urees  with  the  record. See  the  treatlfe  called,  the  Jarifdi^ion  of  the  Covirt  of  QJu^scciy  viadjca:^ 

cdj  at  the  end  of  i  ChaQ*  Rcp^  touching  this  ftamte^  fol«  42, 43.  &c. 

ANSWER. 

This  by  I.  [2O  It  is  anfwered  before  among  the  petitions  of  the  coztH 

juftakeof    jnons,  numero  y8»  intending,  that  which  i$  nfxt  her^  bcfoi[e^ 

wu  iD4dp  letter  (C)  in  |IqUi 
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(D)     Chancellor.     What  things  be  may  do\   what 

not, 

f  I.  T  F  fuiis   arc  there    upon  recognizances^  JlatuteSy  attachments^  ^Inft.  80. 
'■'  trefpafs  or  deit,  againft  the  officers  of  the  courts  he  ought  to  ^^Ji^^^^f* 
adjudge  according  to  the  courfe  of  the  common  lanja.  11  £.  4.  9.  j       /afes/ifthe 

parties  de- 
Iceod  to  lflue»  this  court  cannot  try  it  by  jory,  but  the  lord  chancellor  or  lord   keeper  d'Hvert 
the  record  by  his  p)roper  haads  iiito  B.  R*  to  be  tried  there,  becauie  for  that  purpofe  both  courts  are 
accounted  but  one,  and  after  trial  had  to  be  remanded  into  the  chancery,  and  the  judgment  to  be  given  g 
but  if  there  be  a  demurrer  in  law,  it  ihall  be  argued  ajid  adjudged  in  this  court. 

[2.     3  H-  5.  numcro  46.  The  commons  prayed,  that  whereas  4  Inft.  83. 
many  people  perceived  themfelves  greatly  grieved,  becaufe  tfie  thcfame^pc! 
writs  called  writs  olfuhpctna  &  certis  de  caufis  made  and  fued  out  tition.— — 
of  your  chancery  and  exchequer  of  matters  determinable  by  your  Prynnc's 
rommon  law,  which  were  never  granted  or  ufed  before  the  time  ton's  Re- 
of  the  late  king  Rich,  that  John  Waltham,  late  bifhop  of  Sarum^  cords,  548* 
of  his  fubtilty  found  out  and  began  fuch  novelty  againft  the  form  ^f"*  P*'*- 
of  the  common  law  of  your  realm,  as  well  to  the  great  lofs  an4    ^'^' 
hindrance  of  the  profits  which  ought  to  arife  to  you,  our  fovereign 
lord,  in  your  courts,  as  in  fees  and  profits  of  youi  feals,  fines, 
iflues  and  amerciaments,  and  feveral  other  profits  to  be  taken  in 
your  other  courts,  in  cafe  the  fame  matters  were  fued  and  deter-- 
mined  by  the  common  law;  infomuch,  that  no  profit  does  arife 
to  you  from  fuch  writs,  but  only  6  d,   for  the  feal.     And  alfo, 
becaufe  that  your  juftices  of  the  one  bench,  and  of  the  other, 
livhen  they  ought  to  intend  their  place  concerning  pleas,  and  to 
take  inquefts  for  the  delivery  of  your  people,  they  are  occupied 
about  the  examination  of  fuch  writs,  as  well  to  the  moft  grea^ 
vexation,  lofs,  cods  and  of  your  lieges,  which  are  delayed  for  a 
long  time  from  the  dealing  of  their  writs  fued  in  your  chancery^ 
becaufe  of  the  great  occupations  concerning  the  faid  examinations, 
which  neither  profit  you  nor  your  liege  pedple,  in  which  exami-  ^'^^,m^^'^ 
nations  there  •  is  a  great  noife  by  divers  people  not  learned  in  •*Fol.  37a, 
the  laws,  without  any  record  or  entry  in  your  faid  places,  and 
which  pleas  cannot  have  an  end  unlefs  by  examination  and  oath 
of  the  parties,  according  to  the  form  of  the  law  civil,  and  law  of 
the  holy  church,  in  fubverfion  of  your  common  law,  &c.  and 
therefore  thtypray  that  every  one  %vho  fues  fuch  ivnt  thereafter,  may 
put  alt  the  caufe  and  matter  in  the  writ,  and  if  any  one  perceives 
himfelf  grieved  by  fuch  writ  for  matter  determifiable  by  the  common 
UWf  let  him  iave  an  action  ^  debt  for  40/.  &c.J 

ANSWER. 

[T^c  king  will  advife*] 

Gg4 
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'Chancers. 


(E) 


4lnft 
cap  8 
afifwer 
Pry"t  c*i 


'  ^^'    r^  17  ^'^'  P^fli^menti  14  £d.  3.  numero  33.  An  or£nanee 

.  fame  i\   niadc  touching  the  priory  <f  Wefi  ShirhorfUy  &c.  and  if  any 

thinor  be  done  againft  this  ordinance,  that  then  the  chanceUor  of 

England  ihall   have  power  to  hear  the  complaint  by  bill,  and 

ct!Jdl  ^!iS     thereupon  to  proceed  in  the  fame  manner  as  is  ufually  accuilom- 

Umvlnfwtt.  cd  to  do  daily  tn  a  writ  of  fubpoena  in  chancery.] 

[381  j        2.  In  a  cafe  moved  by  Mr.  Chamberlaine,   where  the  lord 

chancellor  had  referred  we  matter  to  be  tried  at  the  common  Aiw 

touching  remainders  upon  a  leafe,  whether  good  in  law  or  no, 

and  the  judges  had  given  judgment  upon  the  cafe  in  another 

point,  in  the-  king's  bench»  fo  as  the  lord  chancellor  remained  ftill 

uncertain  of  that  point,  called  the  judges  into  the  exchequer  ctam" 

ber.     Car/s  Rep.  46.  cites  i  Jac, 


Prynne's 
Abr.  of 
Cotton'f 
Kecords, 
45,  E.  3. 
numero  24. 
is  not  the 
fame  pef'cion 
or  poiat,  nor 
4o  1  obferve 
It  anj  wheie 
there  in 
thefune 
ytv» 
Prynne'i 
Ahr,   of 
Cotton*! 
Records, 
%  H.4. 
numero  65. 
it  ootfuBC 
poiac 


•  This  by 
miliake  dT 
the  printer 
was  made 
kctcr  (G) 


(F)     0/  ivbat  Things  they  may  bold  plea^   and  of 

what  not. 

ti.  D  OT.  Parltamenti  45  Ed.  3.  numero  24.  The  commani praj^ 
^^  that  it  may  pleafe  die  king  and  his  good  council  to  grant 
that  p^plea  be  henceforth  pleaded  in  chancery ^  unfefs  the  king  he  properly 
a  party  in. the  faid  plea,  or  that  the  plea  touch  the  office  (fthe  cban^ 
eery  J  and  that  all  manner  of  pleas  which  are  there  yet  held,  or 
pending  in  the  fame  chancery,  befent  to  the  common  law,  and  that 
none  wf^o  purfue  there,  or  to  the  council  by  bill,  be  henceforth 
delayed  of  a  convenient  remedy,  as  they  moil  grievoufly  have 
been.] 

[2.  2  H.  4.  Rotulo  Parliamcnti,  numero  65.  The  commons  pray^ 
that  lubereas^  for  the  difcufiion  of  all  pleas  in  matters  traverfed 
in  chancery,  the  judges  are  drcnvn  into  chancery  out  of  their  places^ 
in  aid  of  the  faid  difcuffion,  to  the  great  hindrance  of  the  bufinefs 
of  the  common  law  of  the  realm,  and  to  the  great  damage  of  the 
people,  that  it  be  ordained  that  upon  fuch  traverfes  the  record  be 

Jent  in  banco  regisy  or  baricoy  there  to  be  difcujfed  and  determined^ 

faving  liveries  to  be  made  in  chancer y^  fa'r.j 

^  A  ^  ZW  E  R. 

[1.  [3.]  The  chancellor  may  doit  by  his  office^  and  let  it  be  as  it 
hath  been  ufed  before  thefe  days,  by  the  difcretion  of  the  ckai>» 
cellor  for  the  time  being.] 

2.  Chancery  has  power  to  hold  plea  oi  fci.fa,  for  repeal  of  the 

Hng*s  letters  patents  of  petitions,  monflrans  de  droits  traverfes  of  V- 

fces,  partitions  in  chancery y  of  fcire  facias  tepon  recognizances  in  this 

court,  writs  of  audita  querela,   and  fcire  facias  in  the  nature  of  an 

audita  querela^  to  avoid  execftlienf  in  this  courts  dowments  in  ehan-m 


/fry,  the  writ  de  dote  ajjtgnanda  upon  offices  founds  execution  upon  the 
Jtatute  Jtaple  or  recogmzauccy  in  nature  of  a  ftatutc  itaplc  upon  the 
aft  of  23  H.  8.  but  the  execution  upon  a  Jiatute  merchant  is  re* 
turnabie,  either  into  B.  R.  or  into  C.  B.  and  all  perfonal  aftions 
by  or  againft  any  otTicer  or  minifter  of  this  coun  in  refpeft  of 
their  fervice  or  attendance  there.  4  Inlt.  79,  80% 


(G)  [The  Effea  of  Mifpleading.] 

[a.  [i.]   Jl/flJ^^f hiding  in  matter  of  form  (hall  be  prejudicial  in  no  Therearon 
'^'^  caCf  in  chancery,  although  it  be  in  a  thing  in  tvhich  ^^A^^ 
iiey  bold  plea  according  to  the  common  law.     14  £.  4.  7.^  it'cannoc  \m 

faid  to  be  a 


Jiis  fct.  fa.  and  yet  he  was  fufTered  to  go  again  ioto  chancery  to  pray  a  fci.  fa.  upqp  the  fiiil  traverfie; 
for  it  was  faid,  thai  chancery  is  a  cpurc  of  confctence,  and  therefore  the  thing  that  was  acniCi  may  be 
scformed  at  all  times. 

In  the  (kancery  by  the  chancellor  a  man  f>all  noe  hi  frtjuMeed  there  by  mifpUadingf  9rfbr  want  ^ 
yirM,  hat  Jtnindum  veritattm  ret,  and  we  oughi  to  adjudge  according  to  confcicnce,  and  not  according  t9 
the  allrgation  j  for  if  a  man  f'jppofei  by  bill  chat  the  defendant  ha:>  done  a  tort  to  him,  to  which  he  faya 
Bothingy  if  we  have  conufAnce  that  he  has  done  no  tort  to  him,  he  ihail  recover  nothing,  and  there 
are  tws  powers  and  procefs,  «ix.  potencia  ordmata  &  ahfcluta.  Ordinara  it  at  a  law  pofltire,  at  a 
certain  order ;  bat  the  law  of  nature  has  no  certain  order,  but  by  whatever  roeani  the  truth  can  be 
known^  Sec,  and  therefore  it  is  faid,  proccfius  abfolurus,  &c.  and  in  the  law  of  nature  it  is  required 
that  the  parties  be  prefrnt,  tec,  or  that  they  be  abfent  by  contumacy,  vit.  where  they  arc  warned  and 
make  defattlr,  &c.  and  the  truth  to  be  examined.  Br.  Jurifdi£lion,  pi.  50.  cites  9  £.  4.  15.  ■  ■ .  .  > 
fir*  Confcience,  pi.  4.  cites  3*  C<   ■         Br.  Dette,  pf.  119.  cites  S*  C. 
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(H)  Of  what  Things  they  may  have  Conufance  in 
Chancery,  The  Ordinary  Power.  [As  to  Inrol- 
ments.] 

[i.  4  E.  I.  Rotulo  claufo  membrana  3.  in  dorfo  Angelinus 
de  Gyfes  conveys  lands  to  Walter  de  Heluin,  and  in  the  end  of  ,—  _-■_.  n, 
the  conveyance  f  it  is  mentioned  quod  prxd'  Angelinus  vemt  in  f  Fol.  373. 
canceOariam  regis,  &  dedit  pned'  Vfzltero  fei/tnamprati  prad*  cum 
pcrtinentiis  in  fotma  praed',  and  there  is  ^/aU  made  by  the  abbot 
and  convent  de  fontibus  to  certain  merchants  acknowledged  by  the 
abbot  in  ehanceny,  and  inrolled  de  62  Saccis  Laxne  &  Colle£la 
Monafterii  fiye  Qacks  Loke,  &c.  (It 

feems  both  thefe  were  inrglmcnts  in  chancery.  )3 

[2.  20  E.  I.  Rotulo  Claufarum  Membrana,  12  dorfoj  Canventio 

faffa  inter  Richardum  filium  Alani  comitcm  Arundel!  8c  Rober- 

tum  epifcopuifn  Bsithonenfcm   Sc  Wellenfem^  qaam   xa  Januarii 

axmo  1 2.  rac9gftoverunt  in  cbancellaria  &  comes  petiit  ut  irratuletur 

ic  patct,  &c.]  ^ 

[3.  2  E.  I.  Rotulo  Claufarum  Membrana,  8  dorfo,  Acquit* 
fancesfar  the  receipt  of  money  among  common  perf^ns  iaroUcd  ii^. 
^^uticcrp] 


3^2  chancer;. 


(I)     Of  what  A£lions  it  may  hold  Plea. 

Writ /«»*/-  f  I,  rX  cannot  hold  plea  of  picas  of  land^     %o  H.  6.  32.  b.] 

tf^  oftarUamtmipall  mahe  mention  cf  the  off,  as  where  it  is  enafted,  ftat  the  ebnnceUor  calting  to  bim 
tbejufiicti  oftht  mu  bench  and  tbe  aber,  may  Jsf ermine  caufes  of  Jijfeifin  between  A,  &  B.  and Jball call 
B,  by  Jubptena  \  tbif  writ  fliall  be  fpecial  and  not  general  j  per  omncs,  except  Littleton ;  and  bence  it 
feemt  that  the  chancellor  cannot  determine  plea  of  land  or  diiTeiAn  without  z€t  of  pasliam^u  Br« 
Pricfy  pi.  4S7.  ci'.et  14  £•  4.  u 

[2.  It  may  hold  pica  of  trefpafs*     20  H.  6.  32.  b.] 
[3.  So  it  may  hold  plea  of  debu     20  H.  6.  321  b.] 
4  Tnft.  85*         4.  Whether  there  was  fuch  a  manor  as  A*  in  deed  cr  reputation  at 
cjp.  8.         fuch  a  time,  or  whether  lands  in  B.  were  at  that  time  parcel  of  the 
manor  or  no,  ought  to  be  tried  at  common  law,  and  not  in  chan- 
cery; by  the  opinion  of  all  the  judges.     2  And.  163.  pi.  89. 
Mich.  42  &  43  kliz.  The  Earl  of  Worcefter  v.  Sir  Moyle  Finch. 
[  383  1        5.  The  complainant  alleged  a  dijfeifin  to  be  committed  ofBL  Acre  at 
4  Inft.  85,    the  time  of  a  bargain  and  f ale  made  to  him  thereof     It  was  the  opi- 
cap.  8.         ^Jq^  of  all  the  judges,  on  a  reference  to  them  by  the  queen,  that 
this  ought  to  receive  trial  at  the  common  law,  and  not  in  chan- 
'  eery.     2  And.  163.  pi.  89.  Mich.  42  &  43  EL  in  cafe  of  Wor- 
cefter (carl  of)  V.  Sir  Moyle  Finch. 
4  Inft.  85,         (5.  If  A.  cenveys  land  to  B,  and  at  the  time  of  the  conveyance^  A. 

s!**C«'  ^^^  ^''^y  ^  ^^^^  matter  of  equity  to  be  relieved  by,  or  only  a  right 
at  the  time.  B.  his  vendee  ought  not  to  be  relieved  in  the  chan- 
cery; and  if  the  perfon  in  poifeffion  of  any  of  the  lands  had 
any  title  to  them,  he  fliall  not  be  boimd  by  decree  in  chancery 
from  defending  the  fame  at  and  by  the  common  law ;  by  the 
opinion  of  all  Uic  judges  on  a  reference  by  the  queen.  2  And« 
163,  164.  pi.  89.  Mich.  42  &  43  Eliz,  in  cafe  of  Worcefter 
(earl  of)  v.  Sir  Moyle  Finch. 

7.  When  ihcfuit  is  for  evidence,  the  certainty  whereof  the  plains 
tiff  furmifeth  he  knoweth  tfot,  and  without  them  he  fuppofeth  that  be 
cannot  fue  at  the  common  law.  It  was  refolved  that  if  the  defendani 
makes  no  title  to  the  land,  then  the  court  hath  juft  jurifdtBkn  to 
proceed  for  the  evidence ;  hut  if  he  makes  title  to  the  land  by  his 
anfwer,  then  the  plaintiff  ought  not  to  proceed  i  for  othetwife  by 
fuch  a  furmife,  inheritances,  freeholds,  and  matters  determin- 
able by  the  common  law,  ihall  be  decided  in  chancery  in  this 
court  of  equity.  4  Inft.  85,  86.  Mich,  42  &  43  Eliz,  Wor** 
cefter  (carl  of)  v.  Sir  Moyle  Tinch, 

(K)     What  Poivtr  the  Chancery  hath. 

Br.  Error,     [x.  TTHE  Englifli  court  of  chanccry  is  m  court  <f  recwrd^  J^ 

pi.  95.  cites  i.     H.  6.  14.  b.  per  Pjifot.] 

37H.6. 13. 

3.  p.  Yely*  ^^1•  Arg.  9ites  38  H.  6.  S«  P.  bot  (kq^  mlf-print^,  a^d  that  It  flwiiU  be  37  H« 
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6.  4lnft.  94*  cap.  8.  S.  C.  «ndS.  P. In  cafes  where  the  court  of  chancery  proceeds  ac» 

CorViiig  to  the  courfe  of  the  common  Uwy  ai  in  the  cafe  of  privilfge,  of  fcire  facias  upon  recogniiances* 
traverlcs  of  offices  aikl  the  lilce,  ic  is  a  record  ;  but  as  to  proceedings  by  Eogii/h  biJl  in  courle  of  equity* 
it  is  no  court  of  record  }  for  thereupon  no  writ  of  error  lies  as  in  ihe  other  cafes.  3  Infl.  71.  cap.  jo. 
Ibid.  123.  cap.  24.  S.  P.  that  the  court  of  equity  in  the  proceeding  in  courfe  of  equity,  ii  no 
court  of  record,  and  therefore  it  cannot  hold  plea  of  any  thing  whereof  judgment  is  gi^n,  which  Ii  4 
judicial  matter  of  record. 

[2.  The  chancellor  by  a  decree  cannot  bind  the  right  of  the  land^  S.  P.    Butt 

hut  can  onh  bind  the  perfom  and  if  he  will  pot  obey  it,  the  chan-  J"**K"'"«  ^ 
„  •»■•/•       Ml  i_       1  •  TT    rt  common 

ccllor  may  commit  mm  to  prifon  till  he  obeys  it,     27  xi.  8.  15.  per  law  is  to 

Kniffhtly.l  rccovet  the 

**       '  "*  •         ^  thing,  and 

fliall  bind  the  right ;  note  the  diyerfity.     Br.  Judgments,  pi.  1.  cites  27  H.  8.  15.  Br.  Judges, 

pi.  2.  cites  S.  C.  accordingly.— .^ Br.  JuriUti^ioo,  pi.  53.  ciu::i  S.  C.  &  S.  P.  .  4 loft,  t^ 
cap.  8.  S.  P.  and  cites  $.  C. 

3.  Partition  made  in  chancery  is  good,  and  may  be  fent  into 
C.  B.  and  execution  may  be  made  thereof  there  by  fcire  facias 
and  well.     Br.  Jurifdiftion,  pi.  114.  cites  29  AiT.  23. 

4.  Affife  was  aivarded  of  damages  for  the  plaintiff  upon  certificate 
of  the  bijhop  that  the  tenant  nvas  a  haflardy  where  the  parliament 
had  wrote  to  the  juflices  of  affife  to  ceafe^  and  yet  they  proceeded  as 
above,  by  which  the  chancellor  reverfed  this  judgment  before  the 
council,  and  adjudged  it  in  the  fame  plight  as  it  was  upon  the 
certificate,  &c.  and  this  remitted  to  thtjujlices  of  affife  zgzin^  who 
proceeded  and  gave  judgment  for  the  plaintiff,  becaufe  the  bifhop  [  384  ]] 
nad  [certified]  the  tenant  a  baflard,  but  they  bad  no  regard  to  the 
reverfal  before  the  council :  for  this  is  no  place  where  judgment 

may  be  reverfed,  quod  ifota.  And  fo  fee  that  they  had  no  re- 
fpe£t  to  the  matter  of  the  reverfal,  Br.  Judges,  pL  13.  cites  39 
E.  3.  14. 

5.  If  a  feme  be  indowed  in  chancery y  and  after  the  land  is  re* 
covered  from  ber^  flie  may  YiTivt  fcire  facias  there  ^  to  be  indowed  de 
novo.     Br.  Jurifdi£tion,  pi.  114.  cites  43  Afl*.  42. 

6.  In  debt  upon  an  obligation  the  chancellor  fent  fuperfedeas  to 
them  of  C.  J3.  becaufe  at  another  time  he  had  decreed  the  matter  in 
chancery;  and  the  court  faid,  that  it  was  nothing  to  the  pur- 
pofe,  and  they  would  not  obey  it-,  for  they  have  as  high  an 
authority  to  proceed  upon  their  common  pleas  as  the  chancellor 
has,  but  fuperfedias  of  the  privilege  by  his  privilege  of  the  chancery^ 
they  Hvould  allow:  for  otherwise  it  fhould  be  inconvenient  by 
reafon  of  the  attendance  in  the  chancery ;  nota.  Br.  Super- 
fedeas,  pi.  19.  cites  37  H.  6.  13. 

7.  Attachment  in  chancery  againf  clerks  of  the  chancery,  fliall  If  matter  i^ 
be  tried  by  common  law,  and  not  by  confcicncc.     Br.  Jurifdic-  *'*"^*^*«"'« 

.  -      '  •        «  -ri  ^  1         TT    ^  j»      1  «f'*«*  upon 

tion,  pi.  112.  cites  8  £.  4.  0,  and  37  H.  0.  accordingly,  the  attach- 

ment, the 

chancellor  cannot  adjudge  according  to  cmfclence,  but  according  to  the  common  law  \  and  as  for  tbo 
confcience,  the  defendant  ought  to  make  a  b<ll  to  the  chancellor,  --nd  then  he  may  judge  accordmg  ta 
^nfcieace.     Br.  Confcience,  pU  15.  cites  8  £•  4*  5.  by  the  juftices. 

8*  Superfcdeas  of  ^privilege  of  the  chancery  was  cad  in  the  ex- 
chequer yvr  a  dork  of  the  chancery,  againft  Thomas  Young,  juf- 
^ccj  which*  WJts  opt  allowed  (o^  certain  caufes,    Youn^  alkcd, 

what 
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what  if  the  chancellor  will  command  me  upon  pain  that  I  fliaQ 

*  not  fuc  him  ?     Billing  anfweFcdi  you  are  not  bound  to  obey  it  | 

for  this  command  is  contrary  (0  law.^     Br.  Judges,  pi.  I2.  cites 

9  E.  4-  S3- 

9.  In  trefpafs  the  verdi^  P^Jf'^  for  the  father,  and  an  injunB'ion 
came  to  him  out  of  chancery  that  hejhould  not  proceed  to  judgment 
on  pain  of  1 00 1.  and  the  court  faid  that  if  the  plaintiff  would 
demand  judgment,  they  ^yould  give  him  judgmentt  Br.  Judg- 
ments, pi.  86.  cites  22  E.  4.  37. 

10.  The  chancery  may  write  to  the  mayor  ofCalair^  and  writ  of 
trror  fliall  iffue  from  the  chancery  to  Calais  of  judgment  given  there^ 
and  the  chancery  may  hold  plea  upon  fcire  facias^  and  other  fuch 
writ  which  apppertain  to  them,  as  well  extra  terminum  as  infra 
^rmiuum.     Er.  Jurifdiftion,  pi.  16.  cites  21  H.  7.  33. 

1 1.  The  king  cannot  grant  a  commiJftQn  to  determine  any  matter 
of  equity ;  but  it  ought  to  he  determined  in  the  court  of  chancery, ' 
which  hath  jurifdi£lion  in  fuch  cafe  time  out  of  mind,  and  had 
always  fuch  allowance  by  the  law  \  ^ut  fuch  copimiflions,  or  new 
courts  of  equity,  (hall  never  have  fuch  allowance,  bi^t  have  been 
refolved  to  be  againil  law,  as  was  agreed  in  Pott's  cafe*  1 2  Rep. 
113.  Hill,  iijac,    The  Earl  of  Derby's  cafe. 

1 2.  Courts  of  equity  cannot  agere  in  rejny  but  upon  the  equity 
of  it ;  iox  it  is  a  certain  rule,  that  decrees  in  court  of  equity  (hall 
pot  bar  in  aHion  brought  by  common  law^  and  therefore  if  chan- 
cery ihall  make  decree  on  a  covenant^  on  which  action  lies  at  com- 
mon law,  the  party,  notwithftanding  the  decree,  may  have  his 
aftign ;  or  if  a  bill  be  exhibited  in  chancery  for  legacy  or  marriage 
portion^  which  bill  is  difmijfed^  this  tolls  nof  the  remedy  which  the 
party  has  at  common  law ;  perGlin.  2  Sid.  122.  Mich.  1658. 
B.  R,  Came  v.  Moye, 

13.  Where  the  court  of  chancery  have  power  to  examine  in  ^ 
^uminary  way.     MS.  'X^*  Ap^^^  2 1  ft,  I7?J.    Paxton  v.  Orlebar^ 


r  3*5  J   (^)     What  Perfons  may  be  there  relieved  In  Equity, 

[l.  'TPllJE  chancellor  himfelf  tmy.     16  £.  4.  4.  b.  Uxenbridgq 
•*     chancellor  was.] 
j»  Rep.  f  ^'  -^''^  ^^  cannot  make  a  decree  in  his  own  catfe.     Hill,  i  x  Jac. 

113.  The  in  chancery,  between  Sir  John  Egertqn  and  the  Lord  Dar- 
*^|,;f,       BT,  refolvcd,J 

cafe,  S.  C.  but  in  f\3c\^  cafe  where  he  is  pv^>  ^^®  ^^'^  0^^^^  ^  beard  in  the  chancery  here  eomn 
domino  rege. 4  Inft.  2,13.  cap.  37.  S.  C  refolved  accordingly;  and  alfo  that  his  deputy  cannot  de- 
cree any  caufe  wherein  he  himfclf  it  party  j  for  ite  cannot  be  judex  in  propria  caufa  j  but  in  that  cafe  he 

may  complain  in  ths  chancery  of  England. See  (M)  pi.  4.  S.  C. 

^  Such  decree  is  merely  void)  Coke  Ch.  J.  Roll.  Rep.  246.  pi.  t6.  faid  it  was  fo  held  by  himand^ 
Doddridge  in  Kelly*6  cafe,  as  to  a  decree  by  the  chamlierlain  of  Chtfter,  who  is  chancellor  there,  and' 
frems  to  Ur  S.  C.  Ibid.  331.  pi.  3S.  Coke  Ch.  J.  cites  S.  C.  3  Buift.  1 17.  S.  C.  cited  faj 

CokcCh.J. 

[3.  The  ting  may  fae  in  chancery  for  equity.  Tr.  14  Jac.  in  the 
ch;«iccry,  between  tHE  King  and  tHE  Lo^rd  William  Howard,* 


k  was  fo  admitted,  and  refolved  by  the  two  chief  juftlccs  in 
.  chanccry.3 

(M)    In  what  Cafes  the  Suit  may  be  there.    [In  re- 
gard to  other  Courts.] 

£l,  27  E.  I.  Xy  Otulo  finium  membrana  i.  Petition  in  cancella- 

*^.  Tia  Angliae  de  terra  in  Hiberma,'] 

[2.  If  an  erroneous  Judgment  he  given  in  a  copy  hold  court  of  a  S.C.  cited 

Common  lord,  in  an  aBion  in  nature  of  a  formedimy  a  bill  may  be  ^y  Tanfidd 

exhibited  in  chancery,  in  nature  of  a  falfe  judgment,  to  Teveife  h\\[T%Uz. 

it.    Hill.  8  Ja.  fcaccario,  cited  to  be  one  Patteshul's  case.]        in  the  ex- 
chequer, as 

ft  cafe  in  which  he  wai  of  ccunfci  in  Ld.  Bromley's  tlme»  where  it  was  debuted  at  large,  and  decreed 
ftccordingiy. 

[3.  If  a  decree  be  made  In  an  inferior  court  of  equity ^  this  upon  a 
Yicw  bill  exhibited  in  chancery  may  he  decreed  thercy  to  give  the 
more  firength  and  aid^  to  the  firfl  decree ;  as  if  a  decree  be  made 
againft  one  for  the  queen  in  court  of  the  queen,  which  the  defen- 
dant will  not  obey,  upon  a  new  bill  exhibited  in  chancery,  this 
may  be  confirmed  and  decreed  there,  for  the  better  aid  of  the  firft 
decree.  M..  i6  Ja.  in  chancery.  Sir  Robert  Floyd's  case, 
adjudged*] 

L4.  A  man  cannot  fue  in  the  chancery  of  Cheflerfor  a  thing  witch 
ift  intereft  concerns  the  chancellor  there^  becaufe  he  cannot  be  his  own 
judge,  and  therefore  he  may  in  this  cafe  fue  in  the  chancery  of  ^T"^ 
England  5   for  otherwife  there  ihall  be  a  failure  of  right.     H.  1 1  ^^s.  c.  and 
Ja.  in  chancery,  between  Sir  John  Egerton  and  the  Lord  the  notes 
Darby  and  Kelly,  refolved  by  the  chancellor,  Coke  and  Dode-  ^^^^' 
ridge.     Quod  vide  cited  H.  13  Ja.  B.  R.J 

5.  If  the  defendants  dwell  out  of  the  cwntypalatine^  if  any  of  the  RefoUed  bf 
county-palatine  have  caufe  to  complain  againft  them  for  matter  of  ^^  ^^^ 
equity,  for  lands  or  goods  within  the  <V£//i//-palatine,  the  plaintiff  IhTSi,^]. 
may  complain  in  the  chancery  of  England,  becaufe  he  hath  no  of  England^ 
means  to  bring  them  to  anfwcr,  and  the  court  of  equity  can  bind  ^1""|^ 
only  the  perfon ;  ♦for  otherwife  the  fubjcft  fliall  have  juft  caufe  anda judges. 
of  fuit,  and  fhould  not  have  remedy ;  and  when  particular  courts  12  Rep. 
fail  of  juftice,  the  general  courts  will  give  remedy;    ne  curiae  *^5*  ^jj!* 
regis  deficerent  in  juftitia  exibenda.     4  Inft.  213.  Earlof  Der! 

by's  cafe. 

6.  A  iUl  was  brought  againfl  an  executor  of  a  citizen  of  London ^  ♦  r  -^gg  1 
who  lixfed  out  of  the  jurifdiffiony  to  come  and  give  fecurity  to  the  city 

for  the  erpl^n*s  portion^  according  to  the  cuftom  of  the  city.  The 
defendant  by  his  anfwer  fubmitted  to  do  as  the  court  ihould  di^ 
Te£l:,  but  being  no  freeman  would  not  be  fubje£l  to  the  orders  of 
the  city.  It  was  urged  by  the  recorder,  that  this  court  ufed  to 
aiTift  the  city  in  fuch  like  cafes,  and  on  petition  ufed  to  grant  fub- 
pocnas  to  perfons  to  appear  before  the  mayor  in  his  court  \  to 
which  it  was  anfwered,  that  this  cujlom  concerns  the  cauntry  as  we*¥ 
as  the  cifVi  and  muil  be  tried  br  verdi£t ;  and  it  is  inconvenient 

for 
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for  country-gentlemen  to  be  put  to  give  fccurity  to  the  otptan^J 
qourt  by  recognizance.  Ld.  Keeper  decreed  the  plamtilFs  to  try 
thecuftom.  Chan.  Cafes  203.  Pafch,  23  Car.  2.  London  Mayor, 
&c«  &  Byfield  v.  Slaughter. 

7.  Chancery  cannot  by  any  decree  bind  the  IJIe  of  Man ;  nor 
if  they  ihould  decree,  could  they  execute  the  decree  there,  it  being 
out  of  the  power  of  any  (heriff.  It  was  fo  held  by  the  plaintiff's 
counfeL  Chan.  Cafes  221.  Hill.  23  &  24  Car.  2.  in  cafe  of  the 
Duke  of  Athol'v.  the  Earl  of  Derby. 

8.  In  a  bill  by  way  of  appeal  from  an  if^ertor  courts  the  plaintiff 
therein  muft  complain  of  the  injuftice  done  him  by  the  inferior 
court ;  but  is  not  obliged  to  afiign  any  particular  errors,  which  is 
the  difference  between  a  bill  of  appeal  and  a  bill  of  review;  but 
in  this  they  agree,  vfz.  that  both  muft  be  upon  the  fame  evi- 
dence, and  you  cannot  examine  de  novo,  though  in  the  fpiritual 
court  they  examine  over  and  over  again^  and  proceed  upon  new 
allegations ;  and  Jeffries  C.  fecmed  to  incline,  that  a  bill  of  ap- 
peal would  lie  from  an  inferior  court  to  the  chancery,  as  at  com- 
mon law  the  B.  R.  corre£ls  all  inferior  courts.  Vern.  442.  pL 
417.  Hill.  i68<$.  Addifon  V.  Hindmarih. 


(N)    *  What  Things  fhall  be  relieved  in  Equity. 

[i.  T  Have  heard  my  lord  Coke  cite  two  verfes  for  this  out  of  Sir 
*  Thomas  More, 

J'hree  things  are  to  le  helpi  in  conferences^ 

Fraud,  accident,  and  things  of  confidence.] 


•  In  what 
cafeta  ami 
may  be  re- 

Keyed  agaiaft 
hit  own 
oath,  fee 
tit.  Own 
Oath(B).— 
So  agalnft 
kit  own  a^ly 
fee  tit.  Own 

A€(.  (A).— —4  Inft.  S4.  cap.  8.  S.  P.  ift.  All  covins,  fbuds,  and  deceits,  forwhich  there  is  noreme- 
dy  by  the  ordinary  courfe  of  law.  The  ad  it  accident,  as  wheie  die  ferrant  [of]  an  obligor,  mort- 
gagor, &c.  is  fent  to  pay  the  money  on  the  day,  aod  he  is  mbb'd,  ftc.  remedy  it  to  be  had  in  thia 
court  againft  the  forfeitore,  and  fo  in  like  cafes.      The  3d  is  breach  of  tnift  and  confidence,  whereof 

there  are  plentiful  authorities  in  our  books. The  jurifdiftion  of  the  court  of  chancery  is  generally 

thus  divided  \  and  by  aecUtnt  is  mtMtit  when  a  cafe  is  diftiaguiflMd  from  ochers  of  ihe  like  nature  bf 
unufyal  circumjiancis  i  for  the  court  of  chancery  can  not  eontrcul  the  maximt  eftbe  common,  Imv,  be- 
caufe  of  general  inconveniences,  but  only  when  the  obfervation  of  the  rule  is  attended  with  fome  unufual 
and  particular  circumftances,  that  create  a  ferfirai  and  particular  inconvemtnce ;  per  Ld«  Cowper* 
JO  Mod.  I  •  Trin.  8  Ann.  in  Cane    Abod.  ^^ 

Br.  Con.  [2.  If  a  ii^an  comes  to  be  remedilefs  at  the  common  law  6y  his 

Ji!^i?cttct  ^''^^  negligence^  he  (hall  not  be  relieved  in  equity }  as  if  he^^^jix  et 
%l c.\ihen  flatute  or  obligation  without  acquittance^  and  afler  is  fned  therc<« 
a  man  bound  upon,  he  (haU  not  be  relieved  in  equity  ;  for  he  f  wa*  not  bound 
m»ch!mt*"  ^^  P^y  **  ^i^hout  an  acquittance.     22  £.  4.  6.  b.j 

paid  the  money  without  an  acquittance,  and  the  chancellor  (aid  that  the  conofee  conld  not  deny  the 
payment,  and  therefore  he  demanded  of  the  juftices  if  he  might  award  a  fubpornaj  and  Fairfax  iaid  he 
could  not,  becaufe  then  matter  of  record  would  be  defeated  by  %  witneflfes,  and  he  was  not  bound  to 
pay  the  ftatute  nor  an  obligation  unlefs  the  obligee  would  noakc  a  releafc  or  acqainance ;  and  HoiTey 
faid  tibat  it  is  better  hoe  to  make  him  pay  the  fiim  twice  than  to  alter  the  trial  of  the  law ;  for  he  it 
not  bound  to  pay  unlefs  the  other  will  give  a  releafe  or  acquitunce ;  and  the  chancellor  i^reed  at  to  the 
fiatttte,  which  is  a  record  $  but  not  as  to  the  obligation^  which  is  oi^y  nutter  in  fa^ 
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'  [3.  1(  tivo  men  are  hound  to  another,  and  the  oblige f  relea/es  U 
OMf  fufpofing  this  will  not  difchargc  the  other,  yet  ignorantid 
iuris  non  excufat^  and  therefore  he  (hall  not  be  thereupon  relieved 
againft  the  other  in  a  court  of  equity.  12  Ja.  between  Harman 
AND  Cam,  in  B.  R,  a  prohibition  was  granted  accordingly  to 
the  council  of  tlie  Marches;  and  Mich.  14  Ja.  a  cbnfultation 
denied.] 

4.  Subpoena  brought  by  R.  againji  C.  becaufe  R.  had  land  extended 
to  him  in  ancient  demefne  by  Jlatut earner cha^it^  and  after  C.  purchafed 
the  lahdy  and  had  recovery  by  fufferance  in  the  court  of  ancient  demefne 
upon  voucher f  and  recovered  and  entered^  andoufledR,  and  he  brought 
fubpoena,  and  it  was  held  that  he,  viz.  R.  cannot  falfify  the  recovery^ 
and  therefore  hejhall  he  reftored  by  the  court  of  chancery  by  confcience. 
Quod  nota;  vox  there  is  no  remedy  at  the  common  laiu  thereof. 
Br.  Confcience,  pi.  8.  cites  7  H.  7.  1 1. 

5.  And  by  the  chancellor,   where  feoffment  is  made  upon  con-- 
fidence  the  feoffor  has  no  remedy  by  the  common  law  5  but  he 

(hall  have  remedy  in  the  chancery  by  confcience.     Ibid. 

6.  &>  where  a  man  pays  debt  without  fpecialty^  which  is  due  by  7  H.  7.  ii- 
ehligation,  there  is  no  remedy  by  the  common  law;  but  he  jhall  •^'0/'*^^"^ 
have  remedy  in  the  chancery  by  confcience.     Ibid.  a  debt  due* 

by  bond, 
withoot  having  the  writing  delivered  to  him.  A  Itcnd  entered  into  for  payment  of  money,  upon 

th<  pigment  wher«>f  the  teftator  fromijtd  to  delivtr  up  fbt  hand  to  be  canceUed^  the  money  wis  piii^ 
hut  the  bond  not  delivered  up.  The  teftator  dies.  Afterwards  the  obligor  fued  the  executor  in  ibe 
court  oi  requefts  for  relief  in  equity,  and  to  have  the  bond  delivered  up.  The  executor  fuggefts  tbat  ^ 
ktnwi  nothing  cf  ^be  faymetit  tf  the  money ^  being  no  ways  privy  theieunto,  and  fo  prayi  a  prohibitloii^ 
this  being  more  proper  for  a  triil  at  law.  The  other  prayed  a  procedendo,  for  that  he  had  no  remedf 
to  be  r;Vicvcd  at  the  common  law,  in  regard  that  this  promife  made  by  the  teftator  to  deliver  up  the 
bond,  is  fuch  a  pcrfonal  afl*umpfit  as  that  the  fame  moritur  cum  perfona,  and  therefore  a  procedendo  waa 
granted,  there  being  juft  caufe  for  him  in  this  cafe  to  proceed  in  &e  court  of  leqaefts,  and  thcic  ta  be 
relieved.    Bulft.  158.  Trin.  9  Jac.  Strong^t  cak. 

• 

7.  So  if  one  be  bound  to  J.  S.  to  the  ufe  ofW.  N,  and  after  J.  S. 
releafes  the  debtj  W.  N.  (hall  have  remedy  in  chancery  by  con- 
fcience*    Br.  Confcience,  pi.  8.  cites  7  H.  7.  ii. 

8.  So  where  a  man  is  indebted  without  fpecialty^  and  dies,  his 
executors  fhall  not  be  charged  by. the  common  law,  but  in  the 
chancery,  by  confcience.     Ibid* 

9.  No  court  would  relieve  long  leafes  for  1000  years ^  by  which  Sueh)etlb 
the  king  was  defeated  of  the  wards  /  per  Richardfon  J.     And  he  faid  ^  **  ^^ 
that  Ld.  Elfemerc  ufcd  to  fay  that  there  were  3  things  which  he  made  by 
never  would  relieve  by  equity^  and  that  thofe  were  long  leafes  as  fraud  an4 
aforefaid  ;    zdly,   concealments ;    and  3dly,  naled  prw^es.    Litt.  '^J! "r^^^ 
Rep.  3.  Hill.  2  Car.  C.  B.  Anon.  ch.  B.  Ani 

CokeCh.  « 
J.  faid  that  the  Ld.  Chancellor  would  not  relieve  fuch  a  Icflee  in  court  of  equity,  becaufe  the  beglnBiof 
and  ground  of  it  Is  apparent  fraud.     Codb.  191,  192.  pi.  «73.  Trin.  10  Jac.  in  the  court  of  wards  ift 
Cocton*i  cafe. 

10.  C.  was  tenant  for  life  of  a  wharfs  which  vns  carried  all 
hway  by  an  extraordinary  flood,  and  he  brought  his  bill  to  be  re» 

iieved  againfl  the  payment  of  his  rent.      But  all  the  relief  he  had  was   [  388  ] 
only  againft  the  penalty  of  a  bond  which  ^as  given  [and  forfeited] 
for  non-payment  of  the  rent  >  and  the  defendant  was  ordered  to 

brine 
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bring  debt  for  his  rent  only.     Cited  by  Mayoird,  Arg«    Chan. 
Cafes  84.  as  about  1 7  Car.  2.    The  ( afe  of  Carter  v.  Cummins. 

11.  A/ale  nnade  ef  lands  purfuant  to  the  ftatute  of  draining, ats 
mofi  unriofonabU  under'^valuty  by  the  eommijfioners  of  fewer s^  was 
prayed  to  be  ffX  afide,  upon  a  fuggeftion  likewife  of  comlmation 
between  the  leffee  and  one  of  the  confervators  ;  but  denied,  becaufe  it 
would  be  contrary  to  an  zGt  of  parliament,  and  would  deftroy  the 
whole  oeconomy  tor  the  prefervation  of  the  fens.  2  Chan.  Cafes 
249.  Hill.  30  &  31  Car.  2.  Brown  v.  Hammond. 

1 2.  In  matters  within  the  jurifdi£^ion  of  this  court  it  will  re- 
lieve, tbo*  nothing  appears  which  friWyJpcaking  niay  be  called  illcgaU 
The  reafon  is,  becaufe  all  thofe  cafes  carry  fomewhat  of  fraud 
with  them,  tho'  it  be  not  fuch  fraud  as  is  properly  deceit,  but 
fuch  proceedings  «as  lay  a  particular  burden  or  hardfliip  upon  any 
man;  it  being  the  bufinefs  of  this  court  to  relieve  againji  aU  offences 
^ain/f  the  law  of  nature  and  reafon  i  per  Ld.  C.  Talbot.  Cafes  in 
£)u.  in  Ld.  Talbot's  Time,  40.  Mich.  1 734.  in  cafe  of  Bofanquet 
T.  Daihwood. 


(O)     Of  what  Cafes  they  may  hold  Pica. 


Ailoo 


I.  Rep.    [i.  IF  a  man  enters  into  land  ^hcre,  Icz.for  a  condition  broten,  he 
•  pl«  3-  1  whofe  eftate  is  defeated  by  this  {hall  not  have  any  relief  in 


pro- 


iMbition '     Glascocic  AND  RowLT,  pcr  Curiam.] 

granted. 

SeeaBttUt  1429  X43«  S*C. 

RoU.  Rep.  ^2*  But  otherwi/e  it  had  been  ^the  condition  had  been  broke  by 
i^n^S.  c.  <^^»  ^^  pradice  of  him  who  enters  for  the  condition  broke.  HilL 
ft  s.  P.*  12  Jac*  B.  R.  refolved.  Mich.  12  Jac.  B.  R.  between  Glascock 
•ceordingiy.  j^^jy  RowLYj'refolvcd,  and  a  prohibition  denied. J 


(P)  In  what  Cafes  a  Man  fliall  be  relieved,  wbert 
he  hath  deprived  bimfclfof  bis  Remedy  at  Common 
Law^  by  his  own  Ad« 

^«^fQ^)     [x*  |F  a  man  be  lord  of  a  copyhold  manori    and  a  eopyhoti 
fh  3.  S.  C.  J.  fgfi^fif  in  fee  of  the  mznorfurrenders  it  to  the  ufe  of  we  far 

life^  the  remainder  to  B.  in  fee^  and  the  tenant  for  life  diesy  and 
i.  pays  no  fine  for  his  admittance^  but  after  dies^  and  it  drfcends  Hi 
hisfon  i  and  after  the  fon  furrenders  it  to  the  ufe  of  J.  5.  infu^  and 
no  fine  paid  for  it,  and  alfo  the  rent  for  the  tenement  was  for  fevera* 
years  arrears  and  after  <he  lord  of  the  manor  grants  the  manor  in  fie 
to  J.  D»  and  after  in  a.  court  of  ejuityfues  J.  S.for  the  rent  arrearp 

^  and 
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Md  the  finis  which  were  due  before  the  fale  of  the  manor  to  J.  D. 

imd  allies  in  his  bill,  that  the  iopyh»Ider  had  free  land  intermixed 

wth  his  copyhald  land^  fo  that  he  could  not  knew  tuhere  to  diftrain  j—    ^_ 

for  it;  yet  a  prohibition  lies,  (*)  becaufe  he  hath  deprived  him-«  *Fol.375. 

ferf  of  his  remedy  by  his  own  aft,  (cilicet  the  fale  otthe  manor^  ^^■v^^ 

and  therefore  fhall  have  no  remedy  in  a  court  of  equity,  efpecially 

in  this  cafe  he  fhall  not  have  remedy  againft  J.  S.  the  purchafor, 

for  the  fines  and  arrears  of  rent  due  before  his  purchafe.     Mich» 

10  Car.   Bi.  ft.,    between  Serjeant   Hitch  am  plaintiff,   and 

Finch  and  Block  defendants,  refolved  per  curiam ;  and  a  pro-* 

hibition  granted  accordingly  to  the  court  of  rcquc(]ks,  though  this 

matter  being  there  pleaded,  was  before  over-ruied  upon  demurrer 

to  the  bill.] 

a.  A  womah  adminiftratrix  fued  in  the  court  of  requefts,  cohi'« 
plaining  that  (he  took  adminiftration  of  her  hu/hand*s  goods  thinking 
he  was  out  of  debt ^  except  fome  fmall  fums  y^Yiich  he  owed  to  la- 
bourers, &c.  which  Jhe  had  paid :  and  after%»ards  debt  upon  fpe-^ 
cialties  were  brought  againft  her^  upon  which  (he  obtained  an  in-> 
junftion  there,  but  a  prohibition  was  granted  per  tot,  cur.  Cro. 
J.  535.  pL  2o.  Pafch.  17  Jac.  B»R»  Jobbm's  cafe* 

3»  A.  a  termof  for  years,  orders  a  fcrivener  to  make  an  aflur-^ 
ance  thereof  to  B.  rendering  rent  according  to  an  agreement 
between  them ;  and  the  fcrivener  grants  the  intire  term  rendering 
rent.  A.  (hall\have  no  remedy  in  equity  for  the  fent,  for  if  the 
afiurance  is  bad,  and  yet  there  (ball  be  a  remedy,  to  what  pur- 

C»fe  is  the  common  law?     a  Roll.  Rep.  434.  Trin.    ai  Jac* 
udfon  v.  Middleton. 

4.  An  annuity  was  granted  by  the  father  to  the  younger  fon^  who  |jf.jj  ^4^'* 
delivers  the  deed  to  a  friend  who  lofes  itk     And  the  younger  fon  Car.  Bright^ 
fttes  the  eldeft  at  the  council  at  York.   Doderidge  faid,  there  was  man*s  caie, 
not  any  remedy  or  ground  of  equity  in  this  cafe ;  for  the  deed  might  ^jj^j  ^^"' 
be  upon  condition^  or  other  limitation  j  and  the  deed  might  be  loft  deiiv  17  wu 
by  praBice  or  covin,  to  charge  the  heir  abfolutely*     This  cafe  to  one  of  his 
was  referred  to  juftice  Hutton.   H*  a  Car*  Noy  8a.    Vincent  v.  ^^^* 
Bdverlye*  keep,  who 

went  Into 
Ireland^  and  in  the  tetnoral  of  diven  writings  this  annuity  was  loft,  and  nmv  he  faed  in  the  council  of 
York  for  hit  anoaity  agaihft  hit  eldeft  brother  who  was  to  pay  it,  and  grounded  his  Aiir  upon  thia 
ejuity.  Per  Doderidge,  he  ihall  not  be  relieved  here ;  for  it  was  his  o*n  folly  to  deliver  them  to  fucb 
ftxiaoM  aa  had  no  more  care  of  them  $  and  perhaps  tliere  was  a  condition,  or  the  like  in  the  deed,  or 
a  limita6oki  whereby  the  annuity  Aoald  be  determined  ;  and  he  by  combination  would  lofe  the  writing, 
tt>  charge  the  eldrft  brother  abfolutdy )  but  if  the  deed  hsd  bren  loft  cafually,  as  by  fire  or  the  like, 
there  he  (hall  have  relief  in  equity}  aa  it  was  in  the  cafe  of  Vincent  t.  Bevciley.  iSee  tit.  Fai^ 

(U.  a)  (W.  a)  and  tit.  Surety   (B). 

5.  If  the  lijfir  enters  upon  his  lejjir  and  fufpends  his  rent,  he  No?  8«. 
jihall  not  have  remedy  in  equity ;  per  Doderidge  obiter  &  non  ^^^^ 
fuit  negatum.    Lat.  149.  Trin.  2  Car.  vtrbii.  * 

6.  C.  purchafed  church  lands  in  the  rebellion  in  fee,  and  after-  ibid.  The 
wards  fold  them  to  H.  and  covenanted  that  he  was  lawfully  feifed^  ^^^^^"^^ 
l5V.  but  fomc  proof  was  that  it  was  declared  upon  thejealing,  that  ttTbc^e  ** 
the  ^midcr  fbouH  undertake  for  his  own  oFl  only.     It  was  decreed  months  be« 
that  the  defendant,   who  had  recovered  by  judgment  at  law,  ^'„^^ 

VOt.  IV.  H  h  fllOUld   ,er  *  Far. 

rcr. 
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fhtuld  acknowledge  fatisfa£tion  on  the  judgment  and  pay  cofts« 
Chan.  Cafes,  ic^  Mich,  14  Car.  2.  Coldcot  v.  Hill. 

7.  If  after  ajignment  of  a  botid^  the  afflgnee  fucs  the  bond  and 
gets  judgfnentj  and  the  judgment  affirmed  in  error,  and  after  ex- 
ecution taken  out;  but  before  the  return  thereof,  the  ajfignor 
gives  a  ^warrant  of  attorney  to  achunvjedge  faitsfaifion  upon  record, 
and  thereupon  a  fuperfedeas  is  fued  out  to  (top  the  execution  \ 
and  upon  motion  to  fet  afide  the  fuperfedeas,  this  was  held  re- 
Kevable  only  in  equity.  10  Mod,  I02.  Mkh.  ti  Aim.  B.  R. 
Parker  r,  Lilly. 


£  39®  3  (  Q^)     What  Things  may  be  relieved  there^  not 

againji  a  Maxim  in  Law. 


[l.  T  F  a  man  hfes  his  Mgation  in  which  J.  S*  is  bound  to  him, 
^    yet  bejball  not  he  relieved  for  the  debt  in  a  court  of  equity, 


3.  C.  dted 
Lat.  146. 

raits  (U.  a)  becaufe  it  is  againft  a  maxim  in  law  \o  have  an  a^ion  upon  this, 
iv.  a)  and  without  Jbewing  it  in  court.  Mich.  3  Car.  B.  R.  between  Mil- 
u"d2w*d  ^^^  ^^°  Reames  per  curiam,  a  pmhibition  granted  to  [the  court 
^.  Stoncy.  of]  requcfts,  and  they  would  not  grant  a  procedendo,  though 
there  was  an  affidayit  made  that  the  obligation  was  loft.] 

[a.  If  a  man  feifed  of  lands  in  tail  for  a  valuable  confi deration 
bargains  znd  fells  to  another  in  fee^  and  covenants  that  he  and  his  wife 
will  levy  a  fine  for  the  better  aflurance  to  the  bargainee ;  and  it  is 
»  agreed  that  30  /.  parcel  of  the  conjideration^  fball  be  paid  to  the  bamn 

upon  the  conufance  of  the  fine  by  the  baron  and  feme ^  and  after  the 
baron  andfetne  achiio^vledge  a  fine  before  a  judge  in  the  circuit  in  the 
vacation  j  and  after  thefaid  30  /.  //  paid^  and  received  by  thefeme^ 
the  baron  being  fck  in  his  bed,  and  after  the  baron  dies  before  the  term^ 
and  thereupon  tht  feme  flops  the  pafftng  of  the  fine ^  and  after  bnngt 
a  writ  of  dower,  the  bargainee  fliall  have  no  remedy  inequity 
againft  the  dower,  becaufe  it  is  againft  a  maxim  in  law,  that  a 
feme  covert  (hall  be  bound  without  a  fine.     Mich.  5  Car.  be- 
tween HoDY  fie  LuNN,  refolved  by  the  matter  of  the  rolls,  Jufticc 
Jones,  and  the  mafters  in  chancery,  and  thepIaintifF  difmiflcd  ac- 
cordingly as  to  dower  5   and  they  then  faid  it  was  fo  refolved  be- 
fore in  Mafter  Dew/s  cafe,  one  of  the  fix  clerks  i  but  the  court 
agreed,  that  if  the  feme  had  any  perfonal  eftate,  as  executrix,  or 
adminiftratrix  to  her  huiband,  flie  ihall  be  liable  for  that ;  and 
thereupon  a  commifiion  was  granted  to  enquire  of  the  aflets.] 
Jet{P)  pi.         [3.  If  -^.  be  feifed  of  a  maHor  in  which  there  are  copyholders  ^ 
f .  S.  C*        inheritance  rendering  rent,  and  the  rent  being  arrear,   the  lord  bar* 
gains  and  fells  the  manor  to  J*  5.  by  which  he  hath  deftroycd  his 
remedy  to  diftrain,  and  admit  that  he  could  not  have  an  aftion 
of  debt  for  theTe   arrearages,  as  if  they  had  been  due  out  of  » 
freehold,  he  fliould  not,  yet  lie  fliall  not  be  relieved  in  eqiMty  for 
them,  becaufe  it  is  againft  a  maxim  in  law,  in  as  much  as  by  la\r 
he  hath  by  his  own  acl  dejroyed  his  remedy.    P.  lo  Car.  B.  R. 

between 


between  Sekjeant  Hitcham  plaintiff,  and  Finch  &  Block  de- 
fendants, refolved,  and  a  prohibition  granted  to  the  court  of  re* 
quefts  accordingijr  after  a  demurrer  upon  this  matter  there  over- 
ruled.] 

4.  In  former  times  the  chancellor  ufed  to  fend  for  the  judges^  to 
know  tvhen  equity  Jbwid  be  admitted  againfi  the  common  la^,  and 
nvhen  not ;  ISccsflife  it  is  not  to  be  altered  for  every  fancy,  and  it 
was  a  great  doubt  in  what  points  equity  fhould  hold  place ;  agreed 
by  Doderidge  and  Chamberlain  J.  «3  Roll.  Rep.  434.  Trin.  ax 
Jac.  B.  R. 


(R)   What  Things  may  be  relieved  there.     Not  a  C  391  ] 
Thing  againji  a  Maxim  in  Law. 

ti.  'T*  H  E  chancery  fliall  not  relieve  a  man  againft  a  maxim  of 

'*•     the  law  upon  a  matter  of  equity,  by  wJ^ch  the  ma^m  ^    m 
Jball  be  crojfed^  for  this*  is  to  (*)  make  a  new  law.      M.   16  Jac.  •Pol.  376. 
Detween  Roswell  &  Every,  by  the  chancellor,  Doderidge  and  _j 

Hutton  refolved.] 

[2.  An  executor  cannot  be  compelled  to  account  in  a  court  of  equity  Roll.  Rep. 
for  things  received  by  the  teflator  as  bailiff  or  receiver^  &c.  becaufc  |^3»  P^'  3 3- 
he  is  difchargcd  by  good  rcafon,  by  a  maxim  of  the  common  law,  accordingly  1 
becaufe  his  teflator  might  have  'waged  his  law,  and  might  have  had  per  cur. 
better  knowledge  to  difcharge  himfelf  than  the  executor  may.  Andapro- 

•  13  Jac.  B.  R.  between  PoweL  &  Harris,  per  curiam  refolved  5  granted  to 
contra  M.  14  Jac.  B.  R.  where  a  prohibition  was  denied  twice  by  thcMarchea 
tlic  court,  in  fuch  cafe  to  the  council  of  Yqrk,  between  Wilbye  ^rJ^^^JL 

&  PoweL]  bill  was 

brought) 
nifi,  &v.   AfVeqirards  the  court  fecmed  to  be  of  the  (ame  opinion,  but  the  prohibition  was  ftayed  b/ 
aHent,  and  the  matter  itfcircd  to  arbicratsn. 

[3.  [So^  An  executor  or  adminiftrator  cannot  be  charged  in  a  o. borrowed 
court  of  equity  for  a  contract  made  by  the  teflator,  of  which  no  "»®n«y  ^^ 

%     \'  '  '^  ,  c      ^t_'     •  •    n.  c\  A.  to  whom 

remedy  lies  at  common  law ;   tor  this  is  againlt  a  maxim  ot  law.  s.  was  exc. 
Contra  M.  4  Jac.   B.  R.  between  Richardson  &  Sir  Moyle  cutor,  and 
Finch,  per  curiam.]  ^^^^7^- 

term  for  5  years,  feeured  it  to  A.  by  dcfd,  with  a  provifo  of  redemption.  O.  fued  S.  in  the  court  of 
rrcjueftt  upon  this)  and  ihewcd  fanher,  that  there  was  a  veibai  agreement  bftwccn  them,  that  if  the 
niun<7  was  not  paid  at  the  day,  A.  ibould  taice  the  com  gtowing  on  the  Und,  and  if  the  corn  amounted 
to  the  value,  C.  (hould  have  his  term  again,  and  that  he  reaped  the  com,  which  well  fatis^ed  the 
money,  and  yet  he  continued  pofleilion  of  the  term,  which  alter  came  to  S.  and  is  now  expired,  and 
f'>  prayed  that 'the  defendant  mi^jhi  account  for  the  profits.  The  defendant  moved  for  a  prohibition. 
Ptr  Richardfon,  thaugh  the  trolt  is  contrary  to  the  indenture,  yet  fuch  Jverment  is  good,  notwith- 
tHftdtng  the  provifo  j  but  becaofe  the  executor  fliail  account  u  no  one  but  the  king,  and  the  years  are 
now  fpent,  and  though  he  occupied  himfe.f,  yet  the  profits  are  affcts  5  and  if  he  /hall  recover  m  a 
court  of  equity,  there  fluU  be  a  dcvaftavit  againft  the  executor,  aad  a  prohibition  was  granted  per  lot. 

cur.  Lift.  Rep.  221.  Mich.  4  Car.  C.  B.  GoflfJs  v.  Sltlpcon. Het.  117.  S.  C.  but  it  only  s 

bad  cranflation  of  Latt.  Rep. 

Inttftate  fok  tkt  prufti  cf  tl^  hmi:  nf  the  phintiff,  hcirg  within  agt,  h  force  •/*  a  tmfl  rt^fti  h 

him  by  the  fotltr  of  the  pUintiflf  by  hit  Ufl  will,  the   yea  iy  vaUie  of  which  Und»  was  80  I.  anJ  the  in- 

tcflate  took  the  pr<jfiit  frtm  tke  aj*/  icartf  fUftn  £/i».  tHi  tit  ^'^ff  ytar  sf  her  rWra,  t^d  vj.toftaral  %f 

Si*  frcfi:sp:»'<h^fiit  UrM  in  />-,  v^hich  iefceaded  to  his  heir,  ana  Itft  a£  '1  ra  hU  adminijrafrix,  one 

^  ^    ^        'f  -  Hba  •  of 
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of  the  ^eftatett,  H  fifitfy  th*  pUmtiff^  lU  debts  paid.  The  qocftion  wii,  whether  in  thlt  cik  die 
adminaftncris  might  not  be  chttged  tn  equity  for  the  faid  mean  profits  }  and  Sir  Thom»  Egeitoo, 
maftcr  of  the  Rolls,  ^aid,  that  he  had  fecn  a  cafe  in  chancery  in  anno  34.  H.  6.  refolded  by  all  the 
judges  of  England  remaining  in  the  Tower,  that  where  the  feoffees  to  ofe  took  the  profits  of  the  land* 
and  received  the  rents,  and  made  their  executors,  and  died,  leaving  aflTets  to  fatisfy  all  debts,  over  and 
above  the  faid  rents  and  profits,  that  the  exccutora  ibould  be  charged  to  fatisfy  ceflul^iie  ofe  for  the 
did  renta  and  profits ;  and  accordingly  it  was  decreed  tn  Mears^s  cafe  agunft  the  defendant ;  hot  whe- 
ther the  heir  fliould  be  contributory  or  no,  it  wjs  doubted*  4  Infk*  86,  87*  Mich*  37  U  38  EUs.  ifl 
.caac    Mean  V.  St.  John,  admioiftrator  of  Alnjoo. 

Ron*  Rep*  1*^.  One  jctntenant  cannot  fite  his  compatmh  in  a  court  of  equity 
s^c.^a'nd  V  fi^  '*'  taking  of  all  the  preJitSy  becaufe  it  is  againft  a  maxim  in  law* 
p^ibition  H.  1 3  Jac*  B.  R.  between  Fin  &  Smith  refolveds  and  a  prohi- 
was  granted   bition  granted.] 

to  the  court  ** 

•f  icqoefts  where  the  foit  was ;  for  the  taw  gives  him  no  remedy.— —la  fuch  calc  there  is  no  remedy, 
nikkfs  it  were  done  oa  an  agreement  w  frvmifi  to  account*  Cary*s  Rep*  29.  8  June,  44  Elis*  Aaoa* 
—  See  tit.  ProhibitioB  (1*  a)  pi  4.  Portiagton  and  Beaumont. 

*  Two  tenantt  tn,comnion  were  of  a  hall  and  a  parioor  within  the  hafl,  and  the  one  fuffered  the  ot^ 
to  come  into  the  hall,  hot  kept  the  pariour  within  it  locked  }  it  was  evdered  in  the  court  of  requefts, 
that  their  remedy  is  at  common  law,  but  for  the  iaocr  room  they  cohftefs  aa  oufbr,  and  prohibitioa 
was  granted,  and  prayed  to  be  diflblved,  but  Haughton  J.  faid  it  could  not ;  for  this  is  an  ouiler  at 
CMDffioo  law*    %  RoU*  Rep*  434*  Tria*  %t  Jac.  B.  R*  ia  cafe  of  Hudfoo  v«  Middletan* 

•  [  392  ] 

[5.  If  an  infant  fells  lands  for  money,  and  purchafes  other  lands 
with  the  moneys  yet  this  fale  by  the  infant  (hail  not  be  helped  by 
the  chancery,  becaufe  the  perfon  of  the  infant  is  difabfed  by  a 
maxim  in  law.  M.  16  Ja.  in  Roswell  and  Evert,  by  the  chan- 
cellor, Dodderidge  and  Hutton.] 

[6.  The  ajftgnee  of  a  covenant  cannot  fuc  in  a  court  of  equity  to 
have  benefit  of  the  covenant,  for  this  is  againft  the  law  to  ailign 
a.covenant.  M.  1 1  Ja.  B.  R*  between  Woodford  and  Holland, 
per  curiam,  a  prohibition  granted  to  the  court  of  requefts  for 
fuch  a  fuit  there.] 

[7.  An  executor  in  a  court  of  equity  ought  not  to  be  compelled 
to  pay  legacies  before  obligations  forfeited^  for  this  is  againft  the  com- 
mon law.    Mich.    1 1  Ja*  B.  K.  between  Wigglesworth  and 
EvERET,  refclved.] 
+  Br.  Con-       [8.  If  7Lfe9ffmetit  had  been  made  to  the  ufe  of  a  feme^  nvbo  took 
it!7i««^**    A/f/*/iW,  and  they  hndfold  the  land  to  a  f  ranger  fir  fnoney,  and  the 
S.  C.  and     feme  had,  received  the  moneys  and  upon  the  requejt  of  the  baron  and 
fays  it  wat  •  feme^  the  f toffee s  had  made  an  eflate  to  ajlranger  accordingly.     After 
'■gwc7,*^hlt  ^^^  death  otthe  baron  the  feme  might  have  brought  a  fubpoena  in 
If  the  vendee  chanccry  againft   the  feoffees,  and  recovered,  for  the  chancery 
confeflcs       (iiall  not  help  this  void  fale  made  by  a  feme  covert,  for  fee  could 
helhsU^n.  ^°^  confent  to  it,  and  all  the  aft  was  the  a£l  of  the  huCband  only, 
^er  Che  land    and  the  receipt  of  the  money  by  her  was  not  to  any  purpofe,  inaf- 
^^^^^o€,  much  as  (he  could  not  have  any  advantage  thereof,  but  the  ba- 
wife^the*'      '^"*     t  7  E.  4.  14.  b.  by  all  the  juftices  and  chancellor;    ac- 


cordingly thid  cafe  was  agreed  M.   16  Ja.  in  chancery  by  the 
chancellor,  Dodderidge  and  Hutton,  in  Roswell's  cafe.  {iSE. 


leoiTee  ia 
ufe  fiiall  be 
tceompenc- 
cdforthe       4.  i2. 

land 

Fitth«  fiahpffna,  pl«  ^*  dtct  S.  C.  accordiagly.  S  C  cited  Roll.  Rep«  2x9.  pi.  S3.  Trin.  13 

JmCs  il»4l.  Al«  ^  R«^ well's  C4;e.  %  Sec  pi.  9.  S.  C 


Ctanccrp*  39a 

fp.  \£zfcme  makes  a  fnffment  to  her  own  ufe^  and  afier  takes  Br.  Coa- 
hujbani^  and  after  makes  her  tw7/,  that  the  feoffees  Jball  make  an  ^^^^  ^ 
e/iate  in  fee  to  her  bu/band^  and  dies^  this  devl/e  (hall  not  be  made  s.  c'ac. 
H  good  by  chancery,  becaufe  all  ads  by  a  feme  covert  are  void,  and  cording ijr. 
the  law  of  confclence  follows  this.     i8  E.  4.  11.  b.  by  all  the  **"'  ^*^*" 
juftices.]  ,3.  cic« 

S.  C.  and 

by  ally  pnrter  Tremaile,  the  wtU  11  void ;  and  yet  per  Vavifor,  feme  covert  may  make  teftament»  by 
agreement  of  her  baroo,  of  an  obligation  made  to  her  befoic  the  coverture^  and  of  parapbcrnaiiay  vis* 
her  apparel* 

[lo.  If  a  man  had  devifed  lands  to  another ^r  a  valuable  confix  Roll.  Rep. 
deration  at  the  common  law,  before  the  flatute  of  wills,  where  there  ^l*^^'  ^*' 
was  no  cuftom  to  warrant  it,  this  could  not  be  helped  by  chancery ,  jm.  b.  r, 
becaufe  this  is  againft  a  maxim  of  the  common  law.  M.  16  Ja.  Kuihwe|i*i 
in  RoswELL  AND  Evert's  cafe,  agreed  by  the  lord  chancellor,  ^J'Jl^* 
Dodderidge  and  Hutton.]  2,S.  pi.*j9. 

Trin.  13 
Jac.   B.  R.   S.  C.   and  219.  pi,  13.  S.  C  but  S.  P.  does  not  appear  dearly,  bat  feemi  to  be  In- 
tended, ibid.  i»o.  in  principio. 


Fol.  377, 


[ii.  If  a  man  that  is  non  compos  mentis  aliens  iTind,  tins  Jball 
fiot  be  refiored  to  himfelf  by  chancery  upon  a  matter  of  equity, 
*  againft  the  maxim  of  the  common  law.    Mich.  16  Jac.  in  Ros-  -  ..  . 
WELL  AND  Every's  cafc,  by  the  lord  chancellor  and  Dodderidge  »i9.'pi.'J^ 
agreed«3  RufliweUt 

caie,  S.  C. 
but  S.  P.  dott  not  appear,  but  cltei  4  Rep.  Beverley*!  cafe,  that  a  man  of  non  fane  memorial  ihali  not 
be  aided  in  chancery  to  avoid  his  own  obligacioni  becaufe  it  is  againil  a  maxim  in  law. 

*  C  393  ] 
[i2.  A  purchafer  of  a  reverfion  Jball  compel  the  lejfee  in  chancery  *  do  not  ob- 
to  attorn,  where  he  hath  no  fneans  to  compel  him  by  the  common  law  :  p^*/,„ 
for  this  is  tl particular  mifchief  not  againft  any  maxim.     Mich.  16  wherein 
Jac.  in  Roswell's  cafe,  agreed^  per  Dodderidge,  according  ty  fe-  Rufliweii*8 
vcral  precedents  in  chancery  (hcwcd  to  him.  J  ^^Jjwted  S' 

RoU.  Rep.        See  tit.  Rent  (M.  c)  per  totum. 

[13.  If  there  be  lefflefor  life,  the  remainder  for  life,  the  rever-^  Mo.  554, 
Jion  or  remainder  in  Jee,  and  the  leffee  in  pojfejfton  waftes  the  land,  Sf*f  ^  ' 
though  he  is  not  puniihable  by  die  common  law  during  the  re-  EiV.Ld!k. 
mainder,  yet  he  may  be  reftrained  in  chancery :  for  this  is  zpar^^  Esertonfaid» 
ticular  mifchief  i  and  though  he  is  not  punifliable  during  tlie  con-  ^^/*** 
tinuance  of  the  remainder,  yet  it  is  a  tort,  and  he  is  puniihable  dmcin  tiiM 
after.   Mich.  16  Jac.  in  Roswell's  cafe,  agreed  per  Dodderidge^  of  R.  %. 
accordiiMT  to  tlic  precedents  of  the   court  of  chancery  which  JJlchcsfcit 
were  bclorc  cited.  J  wasdecmd 

in  chanccryt 
by  the  advice  of  the  judges,  on  complaint  of  the  remainder-man  in  fee,  that  the  iirft  tenant  ihouid  noi^ 
do  waile,  and  that  an  iojundion  was  j^anuJ.— bee  tit.  Watte  (R.  a)  (S.  a)  per  totum. 

[14.  \l  by  the  ufagi  of  a  certain  country  land  is  to  lie  in  common 

every  third  year,  and  the  owner  of  this  land  by  deed  leafes  this  land 

for  20  years  then  next  enfuing,  provided  every  third  year,  when  the 

land  is  f  J  lie  in  common,  Jball  not  be  reckoned  among  the  ao  pears i 

H  h  3  tuougU 
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though  this  provifo  U  void  by  the  common  law,  yet  it  ft^U  be 
helped  by  the  chancery,  and  the  leflce  (hall  have  the  20  yearst 
leaving  out  every  third  year  -,  for  this  is  not  againft  any  muim 
of  law,  but  it  is  according  to  the  intent  of  the  deed.  Mich.  16 
Jac.  in  chancery,  between  Fleet  and  Cooper,  decreed.] 

[15.  If  there  be  an  agreement  upon  marriage  between  A*  ondE* 

that  a  jointure  Jball  he  made  by  grant  of  a  rent  to  B»  (the  father  of 

A.  the  feme)  his  executors  and  ajftgns  fir  the  lifi  of  thefitne^  and 

thatyZ>r  default  of  payment  B.  the  father^5«//  have  an  eftate  for  cer* 

tain  years  in  the  /and,  out  of  which  this  iffues,  jfA*  the  femefo 

totig  lives^  and  after  the  rent  is  granted  accordingly  and  by  fevenl 

fubfequent  aA^  the  grant  is  confirmed,  and  the  loife  of  C.  the 

.  father  of  £.  the  barony  joins  in  a  fine  with  C.  her  hufband,  fir  thi 

better  Jettlement  thereof  and  after  both  the  barons  grant  a  leafe  for 

years  y  in  trtifi  fir  the  feme  of  C.  to  the  intent  that  fbefiouid  pay  the 

faid  Sol.  rent  to  A,  the  feme  ^  and  that  fbe  herfelffiall  have  40/.  a 

year^  and  that  if  ihe  rent  be  not  paidy  that  the  leafe  fiall  be  void; 

after  B>  the  father  of  A,  dies,  withotd  making  any  afjignee  of  tbe 

renty  by  which  the  rent  is'  extinct  in  law  ;  yet  this  (hall  be  made 

good  againft  the  wife  of  C.  and  the  Icffees  in  truft  for  the  wife 

of  C.  bccaufe  fhc  gave  her  confcnt  thereto  by  fine,  and  the  truft 

is  to  be  guided  in  a  court  of  equity^    Tr.  3  Car.   between  Sir 

Richard  Buller  v.  Cheverton  and  Polwheel,  decreed  ia 

chancery  by  Juftice  Jones.] 

JloU.  Rep.         [16.  A  court  of  equity  cannot  compel  an  executor  to  performs 

86.  pi.  36.  decree  made  there  againft  t}>c  teftator  before  afiatute  acknowledged 

©irdingiy.-  h  ^^^^'  Mich.  12  Jac.  B.  R.  between  Walter  and  Hetford, 

A  deer  e  in   per  Curiam^  and  a  prohibition  granted  accordingly  to  the  council 

chancery         ^f  York.] 

ag^mit  an  "* 

executor  fliall  not  be  fatisfied  before  an  obligation  made  by  the  teftator,  which  bccoxnes  dae  afttr  hil 

death  J  per  Roll  J.  Sty.  38.  Trin.  23  Car.  B.  R.  in  cafe  of  Eeles  v.  Lambert. 

[  394  ]        [17.  If  two  fttbmit  themfelvcs  to  the  arbitrament  of  J.  S.  of 

all  controverfiesy  ita  quody  &c.  de  praemifTis,  &c.  and  J.  5.  malts 

an  award  of  part  onfyy  fo  that  the  award  is  void  io  law,  this  fball 

not  be  made  good  in  a  court  of  equity ;  bccaufe  tlie  award  was 

merely  void  by  law.  P.  7  Jac.  B.  between  Robinson  and  Biss, 

adjudged)  and  a  prohibition  granted  to  the  council  of  York.] 

[18.  If  a  man  fir  100  /.  ajfunies  to  make  a  leafe  for  21  yiorsy  and 

r*  ■^'    *>  diesy  his  heir  is  not  compellabUy  in  a  court  of  equity,  to  make  tbe  leafe } 

•  Fol.  378.  (»)  for  this  is  againft  the  common  law.    Mich.  3  Jac.  B.  between 

Chapman  and  Boier,  per  curiam.] 

[19.  If  a  feme,  tenant  in  dowery  fues  in  a  court  of  iqtdiy  for 
damages y  where  h$r  hufbund  did  not  die  feifedy  a  prohibition  lies ; 
for  it  is  againft  the  common  law.  Mich.  5  Jac.  B.  between  Sweet- 
man  and  Revet,  re(blved,  and  a  prohibition  granted  to  the 
court  of  requefts  accordingly.] 

[20.  If  A.  grants  a  rent  out  of  land  to  B,  and  after  grants  the 
land  to  thefon  and  heir  in  fecy  and  covenattts  that  it  is  dtfchatged^ 
edl  ifummbrances  prater  the  faid  renty  and  after  jB.  lofes  bis  deed  of  the 

grant  of  Un  rent^  and  therefore  fues  in  a  court  of  cquitjpfor  the 

rent, 
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rent,  a  prohibition  lies;  for  it  is  a  maxim  in  law  tliat  none  fliall 
recover  fuch  rent  without  (hewing  of  a  deed. 

B.  R.  between  Beverly  and  Unite  ;  a  prohi- 
bition granted  to  the  council  of  York ;  and  Mich.  2  Car.  a  con- 
fultation  was  prayed,  and  denied,  but  referred.] 

[21.  If  a  TtiTiVifues  in  a  court  of  equity  to  havefetftn  of  a  rent-fed^ 
a  prohibition  lies  for  the  caufe  ^forefaid  \  for  this  would  be  to 
pnake  a  new  law.  -  Mich.  2  Car.  per  Doderidge.  M.  5  Car, 
B.  R.  between  Norris  and  Price^  agreed  per  curiam,  where 
^e  rent  commenced  by  grant.] 

[22.  But  if  a  rent  be  dtvifedby  ivill  in  writing,  a  court  of  equity  Mo.  805. 
may  compel  the  tenant  of  the  land  to  give  feifm,  becaufe  by  in-  ?••.  f°9»- 
tendment  the  tenant  of  the  land  was  inops  confiUi  at  the  time  of  1^*^  incanc. 
the  devife.    Mich.   5  Car.  B.  R.   between  Norris  and  ?rice,  m  the  caie 
per  curiam,  upon  a  prohibition  to  Wales,]  mI}*"^*^  '' 

S.  p.  cited  by  14.  C.  Elkfmere  as  decreed,  becaufe  without  icifin  the  devifee  has  no  remedy,  and  yet 
^be  rent  is  in  the  dcviiee  by  the  derife.  — -*  Ibid.  626.  pi.  8x9.  Trin.  42  Eliz.  Webb  v.  Webb,  the 
tertenant  was  decreed  in  chancery  to  pay  a  rent-feck  derifed  by  a  will  out  of  land,  notwithftandio^ 
po  feiftn  was  had  of  it ;  aod  fays  that  44.  a  like  decree  was  in  cafe  of  Ferxey  t.  Tanner.  Spe  ci(f 
Heat  (M*  c)  per  totum. 

23.  A  prohibition  was  prayed  to  the  court  of  requefts  upon 
this  fuggeflion,  that  one  executor  fued  another  to  account  there  ;  and 
;m  executor  at  the  common  law,  before  the  ftatute  of  Weftm.  2, 
pap.  1 1,  could  not  have  an  account  for  caufe  of  privity,  and  now 
by  that  ftatute  they  may  have  an  account,  but  the  fame  ought  to 
be  by  writ,  and  therefore  no  account  lies  in  the  court  of  requeftn, 
liilar.  99.  pi.  171.  Trin.  16  Car.  Anon, 

24.  If  a  man  has  landjuhjecl  to  the  payment  of  a  rent-charge^  and  But  wh«re 
grants  part  of  the  lands  to  B.  and  covenants  that  that  part  (hould  be  ^/J^as  pw* 

f.y  f  t     r    1  1^'      '  rv  1  "(nil    pn<t»>r  of  36 

4tf charged  of  the  rent,  yet  this  is  not  luch  a  real  covenant  that  mail  ihai«s  ia  the 
jrun  Math  the  land,  and  charge  the  other  lands  with  the  whole  ^  ^^  R>v«t 
but  it  is  only  a  perfonal  covenamt,  which  muft  cl^arge  the  heir  J^ad^'rwd 
only  in  refpe£l  of  afiets.    Hard.  87,  Mich.  i6$6,  between  Cook  tofeU  14 
^d  Aruodel,  decreed  in  fcaccario  accordingly.  ^*^^  (!>«(«- 

'  of  to  B.  and 

there  being  t  charge  on  the  36  (hares  of  500 1.  a  year  rent  to  the  crown  in  fee,  and  100 1-  a  year  to  H* 
Sot  life.    M.  coveaanted  to-  difcbtigc  the  faid  14  (hares  which  be  had  agreed  to  leil  to  B.  from  tbode, 


yras  merely  pcionaU  aod  4*1^  not,  oor  ^uld  ch^r^e  thr  whole  rents  upon  (he  ^z  (hares.     Chan.  Cafes, 
%l%.  Tris.  23  Car*  ^«  Corobury  v,  Middleton. 

•1:3953 

25.  In  cafe  of  an  executor  who  cominits  a  devaftavit  and  dies,  fi>><)-  3<)4* 
his  executor  fliall  be  charged  in  chancery,  though,  he  cannot  be  f"  *  ^iJih© 
chareed  at  common  law.     Admitted,     Chs^n,  Cafes  303.  Mich,  executor  in 
79  Car.  2.  in  Vanacre's  cafe,  cafeof^dc^ 

vaAavii  i$  in 
BatQrc  of  a  truftee  of  an  effaite;  hut  thK^  ia  the  principal  cafe  the  teftator  w^  a  trefpaflor^  to  whiclx 
|be  e](ecutof  U  no  ways  lial^k^ 


nh4 
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(S)     la  what  Cafes  a  Man  fhall  be  relieved  againfi  a . 

StdtuU. 

f  I.  XTTTJIERE  there  is  an  appartnt  frauds  or  a  dubious  cafe  ij 
^^     iawj  of  which  the  porty  could  not  have  conufance^  there 
it  (hall  be  aided  by  a  court  of  equity  againft  a  ftatute.     Mich.  i6  • 
Jac.  faid  by  the  lord  chancellor  in  Long's  case,  and  Roswbll's 

CASE.] 

[2.  As  if  after  the  13  EUz.  cap.  10.  a  dean  and  chapter  had  leafed 
lands  to  the  king  for  a  valuable  cor^derationy  at  which  time  the  law 
was  taken^  that  the  king  was  not  bound  by  thejtatutty  fo  thatfucb  leafe 
was  goody  and  the  king  afjigned  it  over^  and  now  the  law  is  taken 
that  die  law  is  contrary^  fcilicety  that  the  king  b  bound  by  the 
ftatute ;  yet  this  ihall  be  made  good  by  this  court  againft  the  fta- 
tute,  becaufe  he  could  not  know  the  law  in  a  matter  fo  doubtful. 
Mich.  16  Jac.  B.  R.  in  chancery,  between  Long  andthb  Deak 
AMD  Chapter  of  Bristol,  adjudged,  and  decreed  that  the  leffee 
(hall  enjoy  it,  paying  200 1.  to  the  dean  and  chapter ;  and  fttch 
a  decree  was  made  between  Mauplin-Collece  and  Wood.] 

[3.  If  the  faihcTy  by  his  will  in  writing,  devifes  lands  to  Ins 

younger  fony  and  the  elder  fon  knowing  thereof  enters  mXo  the  land, 

and  ^/feifes  the  father  y  and  fo  continues  till  the  death  of  the  father y  by 

which  the  will  is  void,  yet  becaufe  it  was  made  void  by  deceit  and 

covin,  it  (hall  be  made  good  by  chancery.     Mich.   16  Jac*  by 

the  lord  chancellor  in  Roswell's  and  £vert*9  cass.] 

In  what  [^,  If  a  man  in  a  court  of  t^xt^fuesfor  a  renty  and  the  defend^ 

m^be  h9d   ^^^  pleads  the  flatute  of  limitations  of  32  H.  8.  and  allega  that  the 

in  e^icy      plosntiffy  &c.  had  not  anyfeijin  of  the  rent^  within  60  yearsy  accor- 

***"**  *^    ding  to  the  ftatute,  andjhews  thai  this  which  is  demanded  is  no 

niMiont, '  rentferoiccy  for  he  ftiews  that  king  £.  6.  was  feifed  of  the  landf 

ice  tit.  Li-    the  Court  ought  not  to  proceed  againft  the  ftatute  to  relieve  the 

7n  ^*Tt0«   party  \  for  it  is  againft  the  faid  ftatute  \  and  if  the  courts  of  the 

*-!>_      common  law  are  bound  by  liie  ftatute,  the  courts  of  equity  are 

*  Foi.  379.  alfo  bpund  \  and  when  a  man  hath  but  one  right  *  of  a&ion,  if 

u.  -y—  «j  the  adion  is  taken  away  the  right  is  taken  away,  otherways  where 

•"?'"/ f    ^^  ^^^  *  ^^^'^  ^^  entry.    Mich.  14  Car.  B.  R.  between  Moon* 

tcr  a^  ° '    TAGUE  AND  GoLDSMiTH,    which  concemcd  the  hofpital  of  St. 

Bt  \lxm  ch.  Catharine's,  refolved  per  curiam,  and  a  prohibition  granted  ac* 

h  *f^|^.   cordingly  to  the  court  of  rcqucfts'.] 

}n  the  ftatute  of  11  Jac.  cap.  16.  of  limitations,  and  therefore  no  lapfe  of  time  ftaO  take  away  icmedy 
in  equity  for  it ;  but  for  other  a^ioni  wb.ch  are  within  tiie  ftatute,  and  the  tiane  claplbd  hy  chc  fttnite, 
there  ii  no  remedy  inequity  ;  and  that  (ihey  faid)  was  always  the  difference  taken  by  my  Ld.  Keeper 
Coventry  ;  but  jufttce  Crawley  r<itd  that  be  had  conferred  with  the  lord  keeper,  and  that  he  told  him 
(hat  rempJy  ip  ^«<(/  was  not  taken  away  in  other  a^oni  within  thia  ftatvte*  Mar.  la^.  fU  aoy* 
MUh'.  *i7C#r.  Anon. 

['396] 

See  Roll.  [5.  If  a  man,  having  lands  held  in  rapite,  conveys  2  parts  of  his 

Sf'i'a.Tjf-  ^*"^*  '^  ufes  within  the  flatute  of  i%l2f  i0,H.%.  if  wills y  and  after 

weirs  U^'  droij^t  thfst  his  executor  fbalt  fell  the  other  ^d  part  for  the  payment  rf 

-  ^  hie 
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,  tit  debtft  and  dies ;    and  the  executor^  hyfiree  of  a  decree  in  chart'  S.  C,  but 
eery  compel/ing  bim  to  iff  fells  the  land  for  a  valuable  confideration^  mc^^e^ 
and  with  the  money  pays  the  debts  to  nvhicb  the  heir  is  liable  being  appear;  but 
due  by  obligation,   fo  that  the  purchafer  hath  much  equity  of  his  i< » to  the 
fide,  yet  this  3d  part  being  void  by  the  common  law,  and  32  &  bdng^Sn- 

24  H.  8*  itjhall  not  be  made  good  againft  the  Hatutes  by  chancery,  mined  for  a 
ecaufe  it  is  direfllv  againft  the  uatutes ;  for  this  would  crofs  ^t««pt  «• 
the  ftatates,  and  tnen  it  would  be  in  the  power  of  the  court  of      ""'*' 
chancery  to  make  a  new  law.     Mich.  16  Jac.  in  chancery,  be- 
tween RoswELL  AND  EvERY,  rcfolvcd  by  the  lord  chancellor, 
the  mafter  of  the  rolls,  and  juftice  Doderidge,  and  juftice  Hut- 
ton,   upon  argument,  and  a  decree  before  made  to  the  contrary 
reverfed  accordingly.] 

[6.  If  tenant  in  tail  males  a  leafe  for  years  not  warrantable  by 
the  ftatute  of  32  H.  8,  this  (hall  not  be  made  good  in  chancery 
upon  a  good  matter  of  equity.  M.  16  Jac.  in  Roswell's  case^ 
perHutton.] 

[7.  &  if  tenant  in  tail  bargains  and  fells  the  lands,  yet  this  can-  ^*'  •^* 
not  be  made  good  in  equity  againft. the  ftatute,   by  which  he  is  s.cJrefolT. 
difabled  to  bar  his  iflue.    Hobart's  Reports,  between  Cavendish  cd  hj  Ld. 
AND  WonsLY,  refolved.l  5*f**''Ul"* 

'  -^  Hobart  Ch. 

J.  Afliftant. — S.  P.  accordlogly  by  Chambcrlaine  J.    a  Roll.  Rep.  434.   Tria.   si  Jac.  See 

tit.  Tayle  (E).  * 

[8.  A  teflament  naval  or  military  made  of  lands  without  writings 
for  want  of  fuch  things  requilite  thereto,  yet  this  devife  per  pa* 
rol  ihall  not  be  helpt  againft  the  ftatute.  Mich.  16  Jac.  in  Ros- 
WELL  AND  Every's  CASE,  by  the  lord  chancellor.] 

9*  If  the  leffee  of  a  prebendary  or  bijhop  mortgages  his  leafe,  and 
ufier  the  day  pays  the  money,  and  ihenjurrenders  and  takes  a  new  leafe 
mm  the  prebendary  or  biihop,  he  hath  equity  againft  the  mort« 
gagee ;  but  if  the  prebendary,  isfc.  dies,  this  equity  will  not  make 
the  fecond  leaie  good^  againft  the  fucceflbr  againft  the  ftatute 
which  binds  all  men,  and  has  no  faving  of  fuch  rights  of  equity, 
and  the  xhancellor  Cannot  add  to  the  ftatute  to  make  a  faving 
which  the  ftatute  has  not  made,  i  Chan.  Cafes  228.  Fafch.  J^6 
Car.  2.  in  cafe  of  Cooke  ▼•  Bampfield, 


(T)     Chancery,  and   Courts  of  Equity.     In  what  ^^J^q^,» 
Cafes  a  Man  ihall  be  relieved  there  againft  a  Deed  avermeou 
not  againft  the  Agreement  of  the  Parties.  S^uity. 


[ 


r.  I  F  a  man  makes  a  conveyance  rf  a  houfe  to  the  ufe  ofhlnfelf  But  fee  tit. 
fifr  Me,   without  impeachment  of  wafle,    the    remainder   to  Wafte(R.a) 
anothir,  and  after  the  leffee  will  pull  down  the  houfe,  yet  he  in  the  Ji;^*^/ V^ 
remainder  fliall  not'  be  relieved  in  the  court  of  requefts  upon  an  v.  Barnard, 
averment  that  their  agreement  was,  that  the  leffee  ought  net  to  do  any  m^  ^^ 
voluntary  wafie^  for  he  Ihall  have  no  averment  againft  a  deed.  X'^  wT* 

Mich. 
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coptcM7W4s  .Mich.  8  Jac.  B.  Alice  Para  wick's  ca£e  refolvedj  and  a  pro* 
ciSSl     hibidon  granted.] 

ja4  (tf  iev«ak  ocbcr  ci|et  there  to  the  Hice  point.    And  fee  alfo  (S.  a)  ibid. 

♦  [a.  If  ^«  /?^/  lands  /p  -B.  imthotU  imj^acbment  of  nvafie^  and 
after  if.  ^i^//<i!f  a  ^^zr/i  upon  part  of  the  land»  /^/t//  tn  certfiin  tithes 
which  he  obtained  h  l^afe  of  another ^  and  after  the  leafe  of  the  tithes 
kang  expired^  and  having  no  ufe  of  the  bam,  he  fuffers  it  to  He 
Vfithout  ufef  per  quod  beggars  inhabit  there  in  their  pailage,  which 
draws  an  inconvenience  to  the  neighbours,  and  thereupon  B* 
pulls  down  the  tarn  before  the  end  of  his  leafe  of  the,  land^  and  there- 
upon A.  fues  him  in  the  court  of  requefts  for  damages,  and  B. 
there  juftifies  by  force  of  the  claufe  without  impeachment  of 
.   wafte,  and  the  o^er  matter,  and  notwithftanding  a  decree  was 
(here  made,  that  B.  fhould  pay  loL  damages  to  A.  for  it,  a  pro* 
'    — ,  bibition  lies  in  this  cafe,  becaufe  this  is  againft  the  exprefs  agree- 
f  Fd.  380.'  ment  of  the  parties.     Mich,  14  Car.  (f )  B.  R.  betvcen  the  maft 
<ni  ^wwM^  tcr  of  the  hofpital  of  St.  Oswalp  and  Salway^  refolved  per 

curiam,  and  a  prohibition  gr^iUted  accordingly.] 
S.  C.  ctted  [3.  But  if  a  leffee  for  y^ars,  withput  impeachment  of  vaftc, 
\j  La.  C.  about  the  end  of  his  ternsy  intends  to  cut  down  all  the  timber Jrees^  an 
22^*  injunftion  lies  out  of  a  court  of  equity  upon  this  matter,  to  ftop 
Freem.  Rep.  the  Cutting  down  of  the  trees,  notwithftanding  the  agreement  of 
55.  pl-64.  the  parties,  becaufe  this  is  againfi  the  good  of  the  pu^l'u:  to  dcftroy 
'  1 68^0  that  ^  trees,  afi4  the  fuit  there  is  to  binder  ^nd prevent  it,  and  no(  tg have 
mn  injunc-  anj  damages  after  it  was  done.  Mich.  14  Car.  B.  R.  in  the  faid 
*'*^" ted*  See  ^^^  ^^  Salway,  faid  per  Bramfton,  that  this  was  the  biihop  of 
tit!Wfte  WintOn's  cafe,  which  was  referred  Qut  of  the  chancery  to  th* 
(R.  a)  pj.  judges,  and  by  flicir  advice  an  injunction  granted  for  the  caufe 
'♦•s-c-     aforefaid,] 

and  the  rea-  •* 

ion. And  a  Freem.  Rep.  54,  55.  Ld.  Cliaocellor  laid,  that  if  thcie  b«  tenaat  Ibr  ItTc^  without 

impeachxnent  of  wate,  if  he  goes  to  pull  down  houfc^,  &c.  to  do  wafte  ouUcioufly,  this  court  will  n* 
Ihain,  although  he  has  exprefs  power  by  the  ^€t  of  the  party  to  commit  waftc }  for  this  court  will  mo- 
derate the  exercife  of  that  power,  and  will  reftrain  extravagant  humorous  wafie,  becaufe  it  rs  pro  bono 
publico  to  reftrain  it ;  and  he  faid,  he  sever  knew  an  injundion  denied  to  ftay  the  puUinc  down  of 
houfes  by  tenant  without  impeachment  of  wade,  unlefs  it  were  to  feijeant  Peck,  la  my  lord  Oxfoid't 
cafe,  and  he  faid  lie  did  believe  he  ihould  never  fee  this  court  deny  ii  ag^in. 

C«y'«  4.  In  debt  -the  cafe  was,  that  where  a  man  had  bought  certain 

^tM  s*  c  ^^^^'^  of  one  B.  due  to  him  byfeveraly  for  40  /.  and  was  to  bind  him- 
and  becaufe  fcl£  in  an  obligation  for  the  40 1,  and  fued  in  chancery  for  confcin 
he  had  npt  ^nce,  bccaufc  it  is  a  chofe  en  aftion,  and  therefore  he  has  nothing 
but^oniy^"^  for  his  money,  and  cannot  fue  for  it,  but  the  vendor  may  fue 
things  in  ac-  and  Tcfeafe,  and  therefore  he  brought  fubpcenato  be  difchargcd 
tion,andtHe  Qf  xh^  obligation  in  confqicnce,  and  the  defendant  appeared,  and 
Mt^rbg  "^  the  chancellor  awarded  that  the  obligation  (hall  be  brought  in  to 
af^ionupoa  be  Cancelled,  and  for  not  doing  it  the  obligee  was  committed  to 
them  for  the  ^^  Fleet,  there  to  remain  till  he  did,  and  there  he  remained, 
the  wndce,  ^^^  ^^^^  ^^^  obligation,  and  the  defendant  pleaded  this  matter  in 
It  was  order-  bar,  and  by  die  oeft  opinion  it  is  no  plea  5  for  per  Prifot  and 
^  here,*  by  gthers,  thc  chancery  is  not  a  court  ofrecordy  but  to  repeal  patents  of 
the  judges'  the  king  upon  a  fci.fa.  and  upon  picas  of  debt ^  &c,  there  beinueen 
'  13  ^  pariits 


parties  privileged,  and  fitch  pleas  dtfcujfed  there  is  a  good  bar  ai  tie  thereto  call- 
common  law,  for  upou  thofc  vrits  of  error  lies  in  parliament ;  bul  ^j**^  *^ 
as  to  matters  offuhptxna  there  it  is  no  court  of  record,  and  therefore  ihouM  brine 
9f  this  does  not  lie  writ  of  error,  and  when  the  party  cannot  '"  ^^  oWi- 
have  writ  of  error  if  the  court  errs,  there  by  fuch  awards  he  (hall  ^^^^ 
|iot  be  barred ;  for  the  chancery  can  only  examine  the  confcience, 
and  if  they  nxj^ke  a  decree,  and  the  party  refufes  to  obey  it,  they 
can  do  no  more  than  award  Kim  to  prifon,  there  to  remain  till  he 
does,  and  if  he  will  remain  in  prifon  there  is  no  remedy ;    for 
there,  he  may  proceed  at  common  law,  and  the  decree  is  no  hor^ 
Br.  Jurifdi£lion,  pi.  53.  cites  37  H.  6.  i. 

5.  A.  poffeffed  of  a  term  for  years,  qffigncd  the  feme  to  trujlees^    [  jpj  n 
and  then  purchafes  the  fee,  znA  ^tn  fettles  the  fame  on  his  nvtfefor 

her  jointure,  and  dies  :  the  wife,  in  conftderation  of  money,  releafes  to 
the  executors  all  her  right  to  the  perfonal  eflate,  and  afterwards  tba 
£€e  is  eviBed,  and  it  appearing  by  the  prpof,  that  th^  agreement 
which  begot  the  releafe,  was  before  the  title  to.  the  inheritartce 
wa$  avoided,  and  concerning  that  which  was  then  looked  upon  as 
perfonal  eftate,  and  not  touching  the  leafe  \  and  that,  notwitiv* 
fianding  the  releafe,  the  feme  continued  the  poflei£on«  It  was 
refolved,  that  the  releafe  fhould  not  bar  or  prejudice  the  plaintiffs 
title  in  right  to  the  leafe  ;  and  it  was  decreed,  that  flie  fhould  hold 
for  fo  many  years  as  (he  lived,  and  that  if  the  leafe  were  renewed, 
ibe  pay  proportionably  to  her  eflate  for  life,  that  the  jointurefs 
ihould  hold  for  fo  many  years  as  fhe  lived,  and  then  to  go  to  the 
executors.  Chan.  Cafes  47.   Pafch.  i6Car.  2.  Bawtry  v.  Ibibn, 

6.  A  bond  was  entered  into  before  the  wars*,  conditioned  to  pay^ 
40L  a  year,  for  12  years,  out  of  the  profits  of  an  Mce,  which  was 
[^terwardsj  tahen  away  by  the  ufurpers*  The  office  was  revived^ 
snd  the  obligor  being  fued  upon  the  bond,  he  exhibited  his  bill 
to  be  relieved  againft  the  bond.  The  obligee  infifted,  that  the 
oflBce  continued  feme  part  of  the  i  a  years,  ahd  being  now  re« 
vived,  the  obligor  ought  to  pay  the  40 1.  a  year  for  12  years,  or  be  ' 
difmifled}  for  the  obligee,  having  the  law  with  him,  ought  not  to  be 
hurt  in  equity,  without  fatisfaftion  according  to  the  condition.. 
Decreed,  that  the  obligor  pay  the  \o\.  for  fo  many  years  atf 
the  office  continued,  and  thereupon  the  bond  to  be  delivered  up. 
Chan.  Cafes,  72.  HiU.  17  &  18  Car.  2.  Lawrence  v.  Brafien 

7.  B.  pur  chafed  a  manor,  and  a  little  before  the  purchafe  a  copy^ 
bold  efcheatedy  which  was  not  intended  to  pafs,  and  therefore  was 
left  out  of  the  particular,  but  the  conveyance  was  fufficient  in 
law  to  pafs  it.  The  vendor  exhibited  a  bill  to  be  relieved,  and 
had  a  decree  to  hold  of  B.  the  purchafor.  2  Vent.  345.  Triii. 
32  Car.  2.  in  Cane.  Beverfham's  cafe. 

8.  Where  a  man  buys  land  in  another  matfs  name,  and  pays  money, 
it  will  be  in  truft  for  him  that  pays  the  money,  though,  no  deed 
declaring  the  truft,  for  the  ftatute  of  29  C^ir.  2«  called  the  Statute 
of  Frauds,  does  not  extend  to  trufts  raifed  by  operation  of  the 
Jaw.     2  Vent.  361.  Pafch.  35  Car.  2.  Anon. 

9.  It  is  not  a  true  rule,  that  where  an  aBion  cannot  be  brought  ai 
Ifw  Oil  an  agreement  for  damages,  there  a  fuit  will  not  lie  in  equity 

for 
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for  a  fpccific  performance ;  per  Ld.  C.  Macclesfield.    2.  Wins.*! 
Rep,  ^44^  Mich.  1724.  in  cafe  of  Cannel  v.  Backle. 

In  what  Cafes  the  intention  (hall  be  faroured  in  equtty^  lb  as  t 
deed  (hall  be  conftrued  by  it,  fee  tit.  Itttent  (C) 

In  what  cafes  chancery  will  relieve  againjl  Jectiritia  giTen^  fee 
tit.  S9(Cttrttte0»  and  the  feveral  divifions  there. 

» 

(U)  What  Pcrfons,  in  rejpca  of  their  Efiatt^  fhall 
be  bound  [by  Agreement  made  with  Perfons  in*- 
terefted  before  in  the  fame  Thing.] 

[l.  y  F  a  man  poffeffid  of  a  leafe  fir  jeors^  ax  txeeutor  of  J.  D. 
^  agrees^  fir  a  good  cenjideration^  to  convey  it  to  J.  5.  and  after, 
bifore  it  is  dome^  dies  intefiate^  and  after  %  N,  takes  letters  rfadmi^ 
r  399  ]    niftration  ef  the  firfi  t^ator^  he  is  not  bound  in  equity  to  convey 
it  according  to  the  agreement  of  the  executor,  although  the  exe- 
cutor, difring  his  time,  had  power  to  difpofe  oJF  it  at  his  pleafure; 
becaufe  the  adminiftrator  comes  paramount  Afs  agreement y  and  is  to 
difpcfe  of  it  for  the  foul,  and  for  the  piyment  of  the  debts  of 
the  firft  teftaton    Pafch.  13  Car.  in  chanceryi  between  Sir  Ga- 
maliel Capel,  defejidant  at  the  fuit  of  Sir  Robert  Wisemav, 
decreed  by  the  lord-keeper,  he  having  the  opinion  of  Jufirce 
Jones,  Barkly,  and-  Crawly,  in  the  fame  cafe,  as  he  faid,  their 
opinions  being  accordingly.] 
Jfa  joiiite-        C^*  ^  ^^  there  be  two  jointtnants  of  a  leafe  for  years,  and  one 
n^nt  agrees    agrees  to  ajfign  his  moiety y  and  dies  hefire  it  is  done^  this  agreement 
to  alien,  wd  (hall  not,  in  equity,  bind  the  furvivor,  becaufe  he  comes  para- 
buTdics"**!!    n*^^^^  ^^  agreement.    Pafch.  13  Car.  in  chancery,  in  the  faid 
would  be  a    cafe  of  WisEMAN,  agreed  by  the  lord-keeper,  and  he  faid,  that 
ibaage  dc.    j^  ^^g  alfo  the  opinion  of  3  judges ;    and  he  faid  alfo,  that  fo 
pddle  f^.'  '*^'  ^^^*'  opinion,  that  if  the  baron  be  pojjeffed  of  a  term  in  the  right 
▼iTortopcr-  (f  his  imfei  and  agrees  to  qfftgn  it  to  another,  and  dies  before  ii  ix 
Ibfmthe       ^^^  ^^  f^^^  not  in  equity  bind  the  feme.] 

agreement ;  • 

per  cur.  &Vem«  63.  ph  56.  Pafch.  i68S* 

[3.  If  ihefathery  hcmg  fei/ed  in  fie  of  land,  and  being  f//d^//4 
tofiveral  creditors,  ynortgages  this  land  to  J.  S.  for  money  -paid 
upon  condition  of  redemption,  and  after  it  is  forfeited  to  die 
mortagee^r  non^ymeftt  at  the  day,  and  then  the  father  diesj  and 
after  the  Jin  and  heir  of  the  fat;her,  who  is  liable  to  the  debts  of  the 
creditors,  joifis  with  the  mortgagee  in  a  conveyance  to  another  pur- 
chafor,  and  this  is  made  fir  money  alfo  given  to  the  heir^  yet  the 
creditors  of  the  father  fhall  not  have  any  remedy  in  equity  againft 
the  fon  for  the  money  by  him  received,  for  his  joining  in  the  af- 
furance,  becaufe  in  law  he  had  no  power  of  the  eftate.  M.  15 
Car.  B.  R.  rcfolved  in  chancery  by  the  lord-keeper,  Juftice  Jones 
and  Berkly,  as  it  was  faid  by  juitice  Jones  and  Berkly.] 

4*  A 
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4.  A  copyholder  for  lift^  where  there  nvas  a  wiJo'w's  eft  ate  by  cuf^ 
torn,  agrees  to  fell  bis  ejlate^  and  inters  into  hond^  that  the  purchafor 
Jbould  enjoy.  The  bill  was  brought  by  the  purchafor  againfl  the 
widovff  to  bind  her  by  this  agreement,  but  the  court  difmifTed  the 
6iU|  with  cofts  \  for  if  fuch  contraAs  for  copyholds  (hould  be  de- 
creedy  all  lords  would  be  defrauded  of  their  nncs^  &c«  2  Veriii 
4S3.  pi.  5^.  Pafch.  1688.     Mufgrave  v.  Da(hwood. 


(X)     In  what  Cafes  one  may  fue  in  a  Court  of  ^^  Dem«* 
Equity  J  where  he  hath  Remedy  at  Common  JL^aw.      «r  (»)— 

Sec  ut*  Jjc^ 
murrer. 

_  ■ 

[u  T  F  a  man^  fir  a  good cotijlderation^  promifes  to  another  to  male  Roll.  Rep. 
-^  to  him  a  leafe  of  certain  knd,  and  does  not  perform  it,  he  J^^A^**  J'* 
IhaU  not  fue  upon  tliis  promife  in  a  court  of  equity,  becaufc  he  being  u^ed 
may  have  an  a£lion  upon  the  cafe  at  common  law,  although  in  r-— ^^'"n 
this  he  fliall  recover  damages  (*)  only,  and  not  the  Icafc  itfelf,  ♦  Fol.  381. 
whereas  in  a  court  of  equity  he  (hould  be  compelled  to  make  the  *  ^-r  -^ 
^ftate  according  to  the  promife.  Pafch«  14  Jac.  B.  R.  between  ufu«iiy  do!^ 
Bromage  and  Jeknyng  refclvcd,  and  prohibition  granted  accor*  in  «hii>cery, 
dingly  to  the  marches  of  Wales.]  i^j*5»  ^^^* 

Hawfhton  replied,  thftt  without  doubt  a  court  of  eqmty  ongbt  not  to  do  ib,  for  then  to  what  purpofe  f  ia 
the  a^ion  upon  the  cafe  and  covenant  ?  and  Coke  T^id,  that  this  will  fubvert  the  intent  of  tne  cove- 
tiantoTi  when  he  intends  to  have  it  at  his  HeAion,  either  to  lofe  the  damages,  or  to  make  the  kafe^ 
whereas  here  they  would  compel  htm  to  make  the  Ie;ife  ;igatnft  his  will ;  and  fo  it  is  if  a  man  be  bound 
in  a  bond  to  intieoff  another^  he  cannot  be  compeJIod  to  make  a  feo/Tnnent ;  and  by  Doderidge»  if  a 
decree  be  made  that  he  fliould  make  a  lea'r,  and  he  will  not  do  it,  there  is  no  other  remedy  but  X» 
imprifon  his  body,  and  the  Idjeant  who  moved  it,  confcfled  that  lie  did  it  ;igainft  his  confcicoce  by 
reafon  of  the  ufe,  and  a  prohiMcion  was  granted  accordingly.  So  wltere  a  like  fuit  was  in  the 

court  of  re(|oefts,  and  it  was  ui^ed  that  it  is  the  ordinary  courfe  in  a  court  of  equity  ;  but  Jonet  T. 
fajd,  that  though  it  be  fo  in  the  court  of  chancery,  yet  it  ihall  not  be  fuffcred  in  the  court  of  requeiti • 
Lat.  171.  Mich.  2  Car.  MoUneuz's  cafe 

+  [  400  ] 

[a.  If  B.  fues  D.  in  the  court  oC  marches  of  Wales  by  Englldi 
bill,  for  that  whereas  A.  leafed  io  B.  certain  lands  fir  years  rr- 
ferving  rent ;  the  Uffve  entered  into  an  obligation  of  100 L  fir  the  pay 
ment  rfthe  nnt  during  the  Icafc ;  and  after  B,  afflgned  the  term 
to  Dm  ivho  promifed  B.  to  fave  kirn  harmlefs  froin  the  faid  ohligatian 
of  100  J.  againft  A.  and  to  pay  the  future  rent  as  it  fliould  become 
due,  a  prohibition  lies,  bccaufe  in  this  cafe  nothing  is  to  be  re- 
covered  but  only  damages  ;  fo  that  this  is  merely  but  an  adion 
upon  tlie  cafe,  and  the  faid  court  cannot  hold  plea  by  Englifli  bill 
in  a£lions  upon  the  cafe  where  the  damages  exceed  50 1.  P.  n 
Car.  B.  R.  between  Blunt  and  IIeming,  per  curiam,  a  prolil- 
hition  granted.] 

[3.  If  a  conveyance  of  land  be  made  %vith  a  power  of  revocation  ^  "o**-  -^u 
and  a  qucftion  is  made  in  chancery  upon  a  fuit  there,  whether  there  s?c.  and^* 
nuas  a  n  vocation  or  not ;  this  flinll  not  be  tried  there,  but  ottght  to  fays  it  was 
be  difmifjl'd  to  be  tried  at  common  lani\     Hob.  Reports,  274.  between  ^^^^  ^ 
Manwerinc  &  Dennis  rcfclvcd.]  c«o  «>dti*i 

mailer  of  the  rolls  and  Ld.  Ilobirt  himfelf,  that  this  caufe  «*as  not  fit  for  chancery  but  for  the  com- 
mcB  U>v,  anlofc  all  caufe:  thai  were  tjiable  natural!)  by  the  cdmisofi  law,  tfid  by  jury,  ihou'd  br  made 

etdsiinable 
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cxamiiiftble  and  ^temintbb  la  dumeery  per  teibt>  wliich  were  to  confedad  jtirif4iAimM  to4  uak§ 
common  liw  and  all  the  courfe  thereof  jieedle(t>  and  a  handmaid  to  cbancexy }  and  fb  at  length  the 
Mtife  was  ahfoltttdy  dlfmifled* 

4'.  Subpoena  tn  diancery  by  W.  &  B.  fo  anfujtr  rfceriatn  goodf 
nnd  chattels  tc  the  value^  tifc.  nuhigh  J*  B.  firfiited  to  the  king,  if 
reafon  that  he  tvas  attainted  of  treafm,  and  nvhich  came  to  tie  hands 
of  the  defendant,  and  which  the  king  gave  to  the  plaintiff  by  his  letters 
patents,  &c«  and  the  defendant  demanded  judgment  of  the  fubpoena ; 
foir  the  plaintiff  may  upon  thiA  matter  have  detinue  at  the  common  law, 
and  then  he  (hall  ndt  fue  in  chancety  by  fubpoena ;  for  fubpoent 
does  not  lie  but  where  he  has  no  remedy  at  the  common  law,  and 
then  when  the  common  law  fails,  he  fliall  have  fubpoena  in  chan- 
cery ;  and  per  cur.  the  fubpoena  lies  well,  by  which  the  defendant 
nvas  commanded  to  make  inventory  of  all  the  goods  which  he  had  of  the 
faid  J.  B.  by  the  next  day,  or  eife  he  (hould  be  committed  to  the 
Fleet.    Br.  Confcience,  pi.  6.  cites  39  H.  6.  26.        ' 

5.  A.  made  a  deed  of  feoffment  to  his  own  ufe  to  B.  but  gave 
no  livery  oli  feidn.  A.  dies.  C.  his  heir  brings  a  fubpoena  againft 
B.  but  by  Morton,  mafter  of  the  rolls,  C.  was  denied  help  herc^ 
becaufe  B.  had  nothing  in  the  land ;  and  if  he  abate,  there  is  re- 
medy at  common  lawagainft  him.     Gary's  Rep.  21.  cites  i8£d* 

(J.  In  trefpafs  in  B.  R.  the  defendatit  was  found  guilty  to  the  da^ 
mage  of  20  /.  and  the  defendant  obtained  ifijunflion  in  the  chancery 
to  the  plaintiff,  that  he  fbotdd  not  proceed  to  the  judgment  fubpetnM 
100/.  Huffey  and  Fairfaac  juftices  faid,  if  you  pray  judgment, 
we  will  give  judgment  -,  and  where  the  party  is  injoined,  his  at- 
torney may  pray  judgment,  and  if  the  attorney  be  injoined,  then 
tlj^B  party  may  pray  it,  and  100  /.  is  not  leviable  by  the  law,  and  as 
to  tne  imprifonment  in  the  Fleet,  if  the  chancellor  puts  you  therci 
then  we  at  your  complaint  will  fend  for  you  by  habeas  corpusi 
and  deliver  you.  Br.  Confcience,  pi.  16.  cites  22  E.  4^  37. 
1401  ]  ?•  The  defendant  refufed  to  anfwer  the  receipt  of  rent  and  de* 
murred,  for  that  the  plaintiff  inay  have  remedy  by  law  for  the 
fame ;  therefore  ordered  a  fubpoena  to  be  awarded  to  make  direA 
anfwer.  Gary's  Rep.  loi.  cites  20  £liz.  Dixe  and  Gantrell  v. 
Lintoft. 

8.  Upon  the  hearing  of  the  caufe,  it  appeared,  that  the  fuit 
was  to  be  relieved  of  a  prcmfe  made  by  the  defendant  to  the 
plaintiff,  to  furrender  a  leafe  upon  payment  5^  100  marks  by  the 
plaintiff  unto  him,  and  for  that  the  matter  is  meet  for  the  com- 
mon law,  therefore  difmiffed.  Gary's  Rep.  135.  cites  22  Eliz. 
Grevill  v.  Bowker. 

9.  When  any  title  of  freehold,  or  other  matter  determinable  by 
the  common  law,  comes  incidently  in  quejlion  in  this  court,  the  fame 
cannot  be  decided  in  chancery,  but  ought  to  be  referred  to  the  trial 
of  the  common  law,  where  the  party  grieved  may  be  relieved  by 
error,  attaint,  or  by  aftion  of  higher  nature.     4  Infl.  85. 

Bttlft.  216.        lo.  In  a  fuit  in  the  marches  of  Wales,  the  que/lion  was,  whether 
***•  ^*  ^*    h  «  provifo  in  an  indenture  to  lead  the  ufes  (fa  fine  to  make  teafes  for 


2t  yearsy  df  ^JiveSy  a  leafe  made  nvns  purfuant  to  that  power;  and  —But  the 
h  prohibition  was  granted,  becaufe  this  is  a  matter  determinable  chaijccry 
at  common  law,  and  that  court  ought  not  to  intermeddle  with  win  deter- 
it.     Cro-   C.  347.  pi.  ic.    Pafch.  la  Jac*  B.  R.    Fox  t.  Prick-  m»ne  fueh 

.         »  point.    Sec 

tf  Hifl.  14  &  r^  Ctr.  2.    The  Lord  Marquh  of  Aotrim  v.  the  Duke  of  Btickingham. 
1  Fteea.  Rep.  i6S.  pi.  914.  S.  C.  in  coddcm  verbis. 

1 1.  A  thing  which  may  be  tried  by  a  jury  At  common  law,  i$  not 
triable  in  chancery  \  for  in  the  firft  cafe»  if  they  give  not  their 
verdi£l  according  to  their  evidencci  an  attaint  licth ;  but  in  the 
other  there  is  no  remedy.  Mar.  93.  pi.  159.  Hill.  16  Gan 
Anon. 

12.  Bill  for  an  account  of  money  colledied  by  authority  of 
commiffioners  of  fewers  difmiiled ;  for  the  commiflioners  are  to 
take  the  account,  and  not  the  chancery ;  per  Finch  K*  Chan. 
Cafes,  33a.  Trin.  ^^  Car.  a.  Anon. 

1 3*  Bill  by  the  heir  to  be  relieved  againft  a  Judgment  againji 
his  ancje/ior*  The  judgment  creditor  pleads  that  1m:  had  brought  a 
fci.  fa.  againft  the  now  plaintiff*,  who  pleaded  that  he  had  no  af-< 
fets  by  defcent,  and  therefore  needs  no  relief  of  this  coiirt,  and 
that  tnis  bill  lends  to  the  faliifying  his  plea  at  law  to  the  faid  Cci. 
fa.  which  plea  the  court  allowed.  Fin.  Rep.  6g»  Hill.  25  Car.  2* 
Rives  V.  Richards. 

*  1 4*  It  was  obje£bed  that  where  a  man  has  a  title  at  law,  he  ought 
topurfue  his  legal  remedy,  and  fliall  not  have  a  decree  in  equity, 
but  that  is  not  always  fo,  and  the  daily  pra£Hce  in  this  court  in 
many  cafes  is  otherwife ;  'as  where  a  creditor  by  bond  or  the  like, 
brings  his  bill  for  a  dsfcovery  of  affftSy  and  having  proved  affcts 
here,  he  fhail  have  a  decree  for  his  debt,  and  not  be  put  to  pro- 
fecute  at  law  for  the  fame,  and  In  many  fuch  like  cafes  the  court 
never  fends  the  plaintiiF  to  law  where  the  title  appears  for  htm  ; 
Arg.  '  Vern.  R.  429.  HilL  1686.  in  cafe  of  the  Earl  of  Kildare 
V.  Sir  Maurice  Euftace* 

1 5.  Chancery  never  decreed  a  fuit  when  it  might  decree  a  re^ 
medyy  as  in  the  cafe  of  a  devife  of  land,  or  where  a  bond  is  taken 
in  truft  and  the  truftee  rcfufcs  to  let  his. name  be  made  ufe  of^ 
the  court  will'  decree  the  duty  and  not  an  adion  to  be  brought  in 
the  truftee's  name;  Arg.  Vern.  R.  438.  Hill.  1686.  in  cafe  of 
the  Earl  of  Kiidare  v.  Sir  Maurice  Euftace. 

1 6.  Bill  againji  executor  fur  a  debt  due  by  defendants  teflatory  and 
fecured  by  a  bill  of  falc  of  goods;  executor  denied  he  knew  or 
believed  there  was  any  fuch  debt,  and  though  the  debt  was  proved 
in  cbanceryy  yrf\)laintiff  was  fcnt  to  law  to  recover  his  debt ;  but 
the  bill  retained  till  after  the  trial  had,  and  if  plaintiff  recovered 
at  law,  then  he  miglit  rejirt  bach  for  accotint  of  affds.  2  Vern.  \i)Xi 
pi;  174.  Mich.  1690.  Gorray  v.  Uitwick. 

17.  Ajhn  food  engaged  to  A*  byfnnple  contrail  to  pay  him   ic  A    ^  ||02  ]* 
fr  curing  his  fcny  &c.  and  A.  brought  a  bill  in  chancery  for  tJiis 

I  d  1.  fuggejiitig  that  the  agreement  was  not  in  ivriti/igy  and  that  the 
witnefjes  who  could  prove  it  were  either  dead  or  bejond  ftu     The 

defendant 
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• 

defendant  Afton  pleaded  that  the  agreement  wai  made  in  the  pffm 
fence  of  W*  R,  now  living  in  Holland^  and  traverfed  the  reft  ythe 
fuggejtion:  and  this  being  over«Tulcd  in  chancery^  Afton  now 
moved  for  a  prohibition,  becaufe  this  b  no  more  than  an  indebi- 
tatus aflumpfit  at  common  law;  and  if  this  proceeding  ihould  be 
allowed,  it  would  be  to  the  fubverfion  of  the  whole  frame  of  the 
common  law ;  befides,  the  granting  a  prohibition  would  pierent 
the  clafliing  of  jurifdi^ons,  and  there  are  feveral  precedents  in 
the  Regifter  of  prohibitions,  ne  fequatur  fub  fiio  periculo.  The 
court  appointed  to  hear  counfel  on  both  fides,  but  the  caufe 
waft  agreed.  3  Salk.^82,  83.  pi.  2.  Pafch*  8  W.  3.  Afton  t. 
Adams. 

18.  If  J.  S.  zjmntrefs  brings  her  bill  to  have  an  account  of  the 
real  and  perfonai  eftate  of  her  late  bufhand^  and  to  haVe  fatisfac- 
tion  thereout  for  a  defe£fc  of  value  of  her  jointureJands,  which 
he  had  covenanted  to  be  and  to  continue  of  fuch  vaiue\  and  the  de- 
fendant infifts  that  this  is  a  covenant  which  founds  on!y  in  da^ 
fnagesj  and  properly  determinable  at  bw ;  though  it  be  admitted 
that  a  court  of  equity  cannot  regularly  affefs  damagei,  yet  in  this  cafe 
a  ma/ler  in  chancery  tnay  properly  inquire  into  tie  value  and  defed 
of  the  lands,  and  report  it  to  the  court,  which  may  decree  fuch 
defe£l  to  be  made  good,  or  fend  it  to  be  tried  at  law  upon  a 
quantum  damnifieaf.  Abr.  £qu.  Cafes,  x8*  pL  7.  Mich.  1699. 
Hedges  V.  Evcrard. 

19.  Where  a  bill  was  brought  for  dov^cr  inter  al'  the  bin  was 
di{nufred  as  to  that,  becaufe  ihe  had  her  remedy  at  law.  3  Chan* 
Rep.  162.  Pafch.  7  Ann.  Wallis  v.  Everard. 

20.  Where  one  recovered  in  a  trover  againft  a  fervant  cf  the 
African  company^  equity  would  not  relieve,  becaufe  the  plaintiff 
in  equity  might  at  law  have  defended  himfelf.  Chan.  Free.  221. 
pi.  180.  Trtn.  [703.    Langdonv.  the  African  company. 

21.  Breach  of  covenants  is  triable  at  law ;  for  a  court  of  equity 
cannot  fettle  damages.  MS«  Tab.  March  17,  1719.  Stafford  v. 
the  Mayor  of  London. 

22.  The  mafter  of  the  rolls  faid,  he  agreed  that  the  court 
ought  to  be  very  tender  how  they  help  any  defendant  after  a 
trial  at  law,  in  a  matter  where  fuch  defendant  had  an  opportu^ 
mty  to  defend  himfelf:  but  yet  it  will  in  feme  cafes,  as  if  the 
plaintiff  at  law  recovers  a  debt^  and  the  defendant  aftervMurds  finds 
a  receipt  under  the  ,plaintiff*s  own  hand  for  the  very  money  i$t  qurf* 
tion.  Here  the  plaintiff  recovered  by  vcrdi£l  agai;ift  confcience, 
and  though  the  receipt  were  in  the  defendant's  Own  cuftody,  yet 
not  being  then  apprifed  of  it,  he  feems  intitled  to  the  aid  of 
equity,  it  being  againft  confcience  that  the  plaintiff  ihould  be 
twice  paid.  2  Wms.'s  Rep.  425,  A26.  Mich.  1727.  in  cafoof 
the  Countefs  of  Gainfborough  v.  Gifford. 

23.  So  if  the  plaintiff^ s  own  book  appeared  to  be  crtffed^  and  th€ 
mmey  paid  before  the  action  brought.    Ibid.  4Z& 
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(Y)     At  what  Time  a  Man  may  be  relieved  there* 

[After  Judgment^  fcfr.J 

[i*  lF  a  man  brings  an  a£lion  of  debt  upon  an  ohligatton  in  S* 
*  and  after  the  defendant  exhibits  a  bill  in  a  court  of  equity ^ 
Jhevnng  good  matter  of  equity,  and  after  the  plaintiff  recovers  in 
bani,  *  and  there  by  agreement  of  the  parties,  and  mediation  of  the 
court  according  to  the  equity  of  the  caufe,  the  plaintiff  takes  a 
certain  fum  of  the  defendant  in  difcharge  of  the  debt,  damages  y  and  co/lSf 
if  the  defendant  proceeds  after  in  the  court  of  equity  to  have  relief 
there,  a  prohibition  ihall  be  granted,  becaufe  the  matter  is  no\r 
ended  in  an  equitable  courfe  by  the  agreement  of  the  defendant  ' 
himfelf.  A  prohibition  was  granted  to  the  council  of  the  marches^ 
between  Grubb  and  Ouver,  in  this  place;  and  Trin.  i5Jac* 
B.  R.  a  procedendo  was  prayed,  and  p^r  curiam  denied  for  the 
caufe  aforefaid.] 

[2«  A  caufe  fhall  not  be  examined  upon  equity  in  the  court  of  AAef  t 
^  requefts,  chancery,  or  other  court  of  equity,  after  judgment  at  the  ^**|["^y** 
common  law.     Hill,    ii  Jac.  B«  R.  a  prohibition  granted.     M.  th«praintifl=; 
12  Jac.  B»  R.     Glanfield's  case,  per  curiam.     M.   13  Jac.  in  which  th« 
B.  R»  between  Dr.  Gouge  and  Wood.    Pafch.    14  Jac.  B.  R.  J^'a^t  G**J|jg 
Skipwith's  CASE,  a  prohibition  granted  to  the  requeils.     Pafch.  pialntiif  fold 
7  Jac.  B.  adjudged,  and  a  prohibition  granted  to  the  council  of  ^^  c*  t^« 
marches.     M.  7  Jac.  B.  Curtei3's  case,  adjudged,  and  a  pro-  jewdtf '* 
]iibition  granted  to  the  council  of  York.]  gold  with  a 

diamond^ 
affirming  it  to  bee  good  diamond^  whereas  it  Was  only  a  topas,  and  fo  C.  was  deceived,  it  being  fold  to 
him  for  3601.  whereas  it  was  worth  but  ao  L  C.  gave  a  boAd  to  one  H.  for  600 1.  in  truft  for  G. 
and  G.  brought  ao  af^ioo  in  H.^s  name,  and  had  judgment  by  confeffion  of  C.  but  C.  afterwards  find<* 
ing  the  cheat*  preferred  bis  bill  in  chancery,  and  brought  a  writ  of  error  to  reverfe  this  judgment,  but* 
the  judgment  was  aifirmed  ;  but  afterwards,  upon  an  hearing  in  chancery,  it  was  decreed  that  G.  take 
hie  jewel  again,  and  lool.  and  that  G.  ^ould  procure  H.  to  releafe  and  acknowledge  fatisfaflion  \  and 
for  not  performing  this  decree  G.  was  imprifoned.  But  upon  a  habeas  corpus  brdighc  in  B.  R.  the 
court  firft  let  him  to  bail,  and  the  next  term  difcharged  him  ;  for  that  this  decree  and  imprtfonment,  at 
CokeCh.  J.  fa>4i,  wasagain(^  law,  being  afber  a  judgment  at  the  common  law.  Cro.  J.  343.  pi.  1 1. 
E'afch.  la  Jac.  B.  R.  Courtney  v.  Clan? liL  Roll.  Rep.  m.  pi.  54.  Glanficld  v.  Courtney, 

S.  C.  and  G.  was  difcharged  by  confent  of  the  whole  court.  a  Rulft.  301.  S.  C.  -Coke  Ch.  J. 

faJd,  they  would  always  protcd  the  law  of  the  land ;  and  G.  wa&  bailed  by  the  court  of  6.  R.  but  waa 
prefefitly  after  his  delWery  taken  again,  and  committed  to  the  Fleet  by  the  Ld.  Chancellor,  and  after- 
wards was  bailed  again  by  B.  R.— Mo.  S38.  pi.  11 31.  Clanvill'i  cafe,  b.  C.  and  that  B.  R« 
bailed  G.  a  ad  tin«.  S*  C*  cited  Mod.  6o.  ^ 

[3^  \i  A.  be  the  kin^s  farmer  of  a  tvarrcn,  but  the  inheritance 
IS  in  the  king,  and  B*  brings  an  a£^ion  of  trefpafs  agaitift  A.  in 
£•  R^  and  has  a  verdi3  in  point,  and  judgment  accordingly  that  there 
it  not  any  warren  s  it  feems  that  this  (hall  not  bind  the  king,  but 
that  he  may  fue  after  in  a  court  of  equity ;   for  this  was  but  a 


perfonal  a^ion,  and  binds  not  the  king  at  common  law,  and  there-  fc^},  \  \*{^'1^'^n 
fore  he  is  at  large,  as  if  no  fuch  thing  had  been  done.  *     •^'-i''  *^*S  ' 

Contra  M.  x  2  Jac.  B.  R.  between  Wright  and  Fowler,  per    ^^\^jr^^^ 


curiam.] 

Vol.  IV.  I  i  [4-  tf 
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Roll.  Rep.  f  ^.  If  (J,  and  F.  bring  aprobibition  in  B.  R.  mgahtft  W.  and  upon 
Hi'u/iiTac.  *  Scmunrcr  there  a  confultation  Is  grantedj  znd  zitcx  the  Hng  and 
B.R.  rh«  tbf  /aid  C.  and  F,  fue  in  the  dutchy^ouTtf  pretending  matter  of 
S.C.  but  |^^//j  ^  difcharge^  and  that  the  /aid  W*  claims  the  tithes  bj  the 
^-  .  ~-  '  patent  of  the  hing^  which  they  pretend  to  be  voidf  a  prohibition 
*  -'^  f  (hajl  be  granted,  becaufe  this  is  after  *  judgment  here  in  B.  R. 
S.  P.  does  Md  alfo  no  matter  of  equity  appears.  M.  13  Jac.  B.  R.  between 
not  appear.  CoATEs  AND  SiR  Henrt  Warner,  Tcfolved,  and  a  prohibition 
il'^^lt?:  granted.] 

ttM^td  that  DO  court  of  equity  can  meddle  after  a  judgment,  and  the  prohibitioB  «a*  graniad  by  tKe 
whole  court.  3  Dulft.  izo,  Warner  ▼.  SuckermAO  and  Coates^  S.  C.  and  a  prohibition  panu^ 

per  tot.  cur. 

5.  In  fusre  impedit  by  an  abbot  the  defendant  confejfed  the  aSion^ 
by  which  judgment  was  given,  et  quod  ceilet  executio  till  the  cmn 
be  inquired.     Br.  CoUufion,  &c.  pi.  i.   cites  18  H.  8.  6. 

6.  The  defendant,  notwithftanding  an  injunBien  delivered  unto 
him,  got  a  judgniettt  upon  an  a£lion  of  debt  in  the  common  pleaS) 

[  404  J  and  it  was  decreed  upon  the  bearing  of  the  caufe,  that  the  defend- 
ant (hall,  within  14  days  next  after  the  decree,  refort  to  the  record 
in  the  common  pleas,  whereupon  the  faid  judgment  is  entered^ 
and  thereto  confefs  <f  record  a  full  fatisfaBion  of  the  faid  judg- 
ment. Gary's  Rep.  64.  cites  2  £liz.  fol.  x  a5.  Colverwell  t. 
Bongey. 

Ko  relief  ^.  Judgment  and  execution  was  had  at  law,   the  plaintiff  pre- 

J^*^'>^»;^   fcrred  his  bill  to  be  relieved;  but  difmiffed,  and  hadnorcHcf. 

a66.  dtei '  Toth.  265.  citcs  Farrington  v,  Wolwich,   12  El.  fo.  118.  Boltr. 

Trin.  17      Reignolds,  the  like  12  £1.  fo.  129. 

Jac.  fol. 

909.  Huet  V.  HurftoH.  It  was  faid  by  ^e  court,  that  wheny^^^^jraimf  is  gWen  in  tbifl  coort 

againft  another,  an  J  exeeutien  upon  it,  and  the  Jberiff  levies  the  money  ^  the  Ld.  Keeper  cannot  order 
chat  the  money  (hall  ftay  in  the  fheriflf't  hands,  ororJcr  that  the  plaintiff' (hall  not  call  for  it;  for  not' 
tnchilanding  fuch  order,  be  may  call  for  it.    Mar.  54.  pi.  81.  Mich.  15  Car.  Anon. 

8.  Debt  upon  aftngle  bill fatisfiedj  and  the  bill  not  delivered  ^a$ 
fued,  and  execution  gotten,  and  yet  retained  in  chancery,  notwith- 
ftanding a  motion  to  be  difmiffed,  becaufe  after  judgment  andexf' 
€ution :  for  it  was  faid  the  judgment  and  execution  may  ftand,  and 
this  fuit  for  that  he  formerly  paid.  -  Gary's  Rep.  106.  cite*  2X  & 
22  Eliz.  Owen  v.  Jones. 

9.  A  bill  to  be  relieved  upon  bond  after  judgment  and  execution, 
and  becaufe  no  material  matter  alledged  ioi  maintenance  thereofj 
therefore  difmiffed.  Gary's  Rep.  108.  cites  21  &  22  Eliz.  Adam* 
V.  Doddefworth. 

10.  Executrix  brought  an  indebitatus  affumpftt  againfl  the  de- 
fendant, as  executor y  upon  a  promife  of  hif  teflator^  and  had  a  ver£R 
and  judgment  in  B.  R.  which  was  reverfed  for  error  in  the  exchequef'^ 
chamber^  and  afterwards  the  widow  exhibited  a  bill  in  chancciyt 
fuggefting  all  this  matter,  and  prayed  to  be  relieved.  The  de- 
fendant demurred  to  the  bill,  but  me  demurrer  was  over-ruled, 
for  the  lord  keeper  made  no  difterence,  where  the  party  comei 
into  chancery  either  after  the  reverfal,  or  before  any  fuit  com- 
menced at  law, ;  and  faid,  that  bv  advice  of  all  the  judges,  he  had 

allowed 


Allowed  bills  for  debts  againft  executors  without  fpecialty,  with 
an  averment  that  they  had  afTets,  but  faid  he  would  confer  with 
the  judges.  Moor  556.  pL  755.  Trin.  31  Eliz.  Mafters  v. 
Burde  ic  al'.  * 

11.  One  Knight  acknowledged  ^Jlatute  to  the  defendant  and 
another,  ncit  to  alien  or  wajte  his  land,  and  afitrvjards  leafed  it  to 
the  plaintiff,  the  ftatute  being  acknowledged  in  confideration  of 
marriage,  and  now,  by  reafon  of  the  leafe  fo  made,  the  defendant, 
being  the  furvivor,  conufee  extends  the  ftatute ;  yet  ordered,  in 
refpedl  the  leafe  is  no  iioajle,  the  conufee  not  to  receive  any  benefit 
by  the  faid  ftatute.  Toth.  275.  cites  37  Eliz.  li.  A.  fo.  655. 
Mathcw  V.  Weft  and  others. 

12.  The  queen  granted  a  leafe  of  lands  to  T,  rendering  renty  and  Seethe  trea- 
for  non-payment  to  he  void;  then  iha  fold  the  reverftoti  to  Sir  M.  F,  ^^^^  ^*"*?» 

Rjoho,  hecatife  the  rent  had  been  arrear  feveral  years  before,  though  diaionof". 
then  paid,  entered,  and  avoided  the  lenfe,  it  being  adjudged  a  limitation,   <  1  c  Courcof 
and  void  without  office ;  and  afterwards  T.  exhibited  his  bill  in  ^.'*^"^*'^^. 
'  chancery,  fetting  forth,  that  at  the  time  of  non-payment  of  rent,  pu^jfljed  at 
which  wa$  9   Eliz.  he  fent  it  by  his  fervant,  who  ivas  robbed,  the  end  of . 
which,  when  he  knew,  he  paid  it  immediately  the  day  after  to  the  F!^'";  ^f^' 
queen,  who  accepted  thereof ,  and  he  continued  the  payment  till  30  Eliz.  where  thii  * 
luhen  the  reverfion  was  fold  to   Sir   M.  F,  and  fo  prayed  to  be  c^'c  >•  cow- 
relieved.    The  defendant,  Sir  M.,  pleaded  the  proceedings  againft  "^*°^"' 
the  plaintiff  at  common  law,  and  the  judgment  obtained  againft 
him ;  and  it  was  refolved  by  all  the  judges  of  England,  that  if 
the  complainant*  had  exhibited  his  bill  before  judgment  was  had 
againft  him  at  law,   he  might  have  been  relieved,  but  now  he 
came  too  late ;  therefore  Sir  M,  F.  who  was  committed  for  not 
performing  the  decree,  being  brought  up  by  habeas  corpus,  was    f  40?  1 
difcharged;  cited  by  Coke  Ch.  J.  Cro.  J.  344.  as  Mich.  39  &  40 
Eliz.  Sir  Moile  Finch  v.  Throgmorton. 

13.  The  defendant  had  execution  and  judgment  upon  two 
recognizances  and  a  flatute,  amounting  to  300 1.  but  in  refpeft  it 
wa3  a fleeping flatute,  the  court  ordered  the  obligor  to  be  difcharged 
out  of  execution,  and  the  plaintiff's  poftefiion  of  the  lands  to  be 
delivered.  Toth.  267.  cites  5  Jac^  1.  A.  fo.  3;j9.  Gayner  v. 
Lucas. 

14.  Judgment  Ti^in^  the  defendant //i  ^ifAf,  upcn  the  flatute  £/"  aBulft.194. 
1 3  Eliz.  againft  ufury,  and  day  given  to  move  in  arreft  of  judgment  j  ^^^^  ^?^ 
in  the  mean  time  he  exhibited  his  bill  in  chancery,  and  procured  that  it  U  ' 
an  injunftion  to  ftay  judgment  and  execution,  notvvithftanding  much  to  be 
which,  the  court  i^ranted  both;  for  the  flat.  27  Ed.  3.  cap.  i.  and  Ti!!!!^*!*™ 

»»  ^  rt  .    •        ^1-    ^     f         •     J  •  1        that  no  one 

4  H.  4.  cap.  23.  exprefsly  enjom,  that  after  judgment  given  the  wruid  bring 

parties  ought  to  be  quiet,  and  fubmit  to  it,   and  fuch  judgment  «'  inform*. 

ought  not  to  be  avoided  but  l)y  error  or  attaint.  Cro.  J.  335.pl.  4.  J^jJ^^ftA^ 

HiU«  1 1  Jac.  B.  R.  Heath  v.  Ridley.  tutes  in  fach 

cafes  againft 
the  party  procuring  fuch  injunAtons  after  judgment  at  common  law;  fox  be  it  In  plea  real  or  pctfonalf 
after  judgment  given,  the  party  ought  to  be  qukt  and  to  fubmit  te  it. 

15.  Trefpafs  was  brought  in  B.  R.  by  a  tenant  of  dittchy  lands, 
and  judgment  againft  him.      Afterwards  he  brought  cm  Englifb  bill 

I  i  2  in 


405  .C{iflncctg* 

im  the  dutcby  courts  whereupon  B.  R.  granted  a  prohibition*  And 
Coke  Ch.  J.  faidy  that  if  any  Englifh  court  holds  plea  of  a  thing 
whereof  judgment  is  given  at  common  law,  a  prohibition  lies  upon 
the  ftatutes  of  27  £.  3.  cap.  i.  and  4  H.  4.  cap.  23.  Jlilo.  836. 
.    pi.  1 1 29.  Mich.'  1 2  Jac.  Wright's  cafe. 

x6.  A  bill  to  be  relieved  upon  an  a&ion  of  the  cafe  upon  an 
accompty  after  a  veTdi£i>  judgment,  and  execution  at  law  was 
referred  again  to  law^  bccaufe  a  verdi£i  pafled  upon  the  oath  of  one 
Vintner,  who  was  thought  not  to  have  dealt  fairly  at  the  trial,  and 
after  the  caufe  referred  to  this  court  for  equity.  Toth.  87.  cites 
Hill.  15  Car.  Mallery  v.  Vintner. 

17.  It  was  agreed,  that  a  court  of  equity  cannot  meddle  with  a 

caufe  after  it  hath  received  a  lawful  trial  and  judgment  at  the 

common  law,  although  the  judgment  be  furreptitious.     Mar.  83.pl* 

X38.  Pafch.  17  Car.  B.  R.  Thompfon  v.  HoUingfworth. 

So  t^vtr-       1 8.  Plea  and  demurrer  to  a  bill,  it  being  after  verdidl,  judg- 

^mnt^'^aS    "^^^^  ^^^  execution  at  law  was  allowed,  though  the  a£tion  at  law 

wrH^Ternr.  was  for  moncy  won  by  gaming.  Ch.  R.  243.  15  Car.  2.  Hunbyv. 

Ch.<[.24«-  Johnfon. 

16  Car.  ».     •* 

SeweU  V.  Freefton.  Chan.  Cafet  65.    S.  C.  the  faggefttos  being  ^matters  tn  defindantU  ni' 

ni»an€ef  which  plamtif  could  net  fr^mt  at  the  trial*  Bill  has  b«n  allowed  for  matter  Jifctverd 

s/ur  the  trial*    Chan.  Cafes  65.  citet  Payton  ▼.  Humfreyes. 

For  a  matter  19.  Bill  after  verdiSl  in  an  a£^ion  on  the  czk,  fuggefting  a  matter 
dilrvtrtdfij-  in  defendant  s  knowledge,  which  plaintiff  could  not  prove  at  the  trial* 
fech  a  m     ^^  ^^  referred  to  precedents.     3  Ch.  R.  17.  Anon. 

bad  been  brought.  Ibid,  cited  as  the  caie  of  Peyton  ▼•  Humphreys. 

20.  An  a£lion  of  trover  for  bonds  cancelled  by  defendant  at  law, 
and  now  defendant  at  law  brings  a  bill  to  be  relieved  after  trial  and 
judgment,  becaufe  the  penalties  of  fome  were  recovered,  and  others 
were  paid.  Defendant  here  pleads  the  verdi£t  and  judgment,  and 
the  plea  was  allowed;  and  Bridgman  K.  confirmed  the  famCi 
only  ordered,  that  defendants  mufl  anfwer,  whether  they  know  what 
the  Jury  gave  their  verdiBs  upon,  whether  the  penalties  or  momes 
paid  ?    and  no  further  prpc^cdings  to  be  if  they  do  not  know 

[406]  and  confcntj  but  afterwards,  Dec.  13,  1670,  22  Car.  2.  it 
was  ordered  by  Archer  J.  that  the  laft  order  be  difchargcd, 
and  the  plaintiffs  may  reply.  3  Ch.  R.  54.  22  Car.  a. 
Rawlins  v.  Rawlins. 

21.  After  two  verdiQs  in  ejeBment,  whether  the  fines  of  copy- 
holders were  certain  or  arbitrary,  the  court  would  ijot  relieve  the 
plaintiff  other  than  for  the  prefervation  of  witnejfes.  2  Ch.  R.  76. 
24  Car.  2.  Smith  v.  Sallett. 

22.  A  verdift  at  law  as  to  the  value  of  a  portion  given  in  mamagc 
was  pleaded  and  allowed.  2  Chan.  Cafes,  250.  Hill.  30  8c  31 
Car.  2.  Shutcr  v.  Gilliard* 

23.  A  verdid  and  other  unjuft  proceedings  in  an  inferior  court 
were  fet  afide,  and  the  plaintiff  In  that  court  ordered  to  pay  all 
thccofts  there  and  here.  .  Fin.  R.  472.  Mich.  32  Car.  2.  Vaux  v. 
Shelly  and  Thompfon.  ^ 

12  24.  After 


24-  After  a  recovery  at  law  the  defendant  brings  a  bill, 
and  fuggefts  that  money  was  paid  in  part  of  the  goods,  but 
the  receipts  lojl^  and  therefore  prays  a  difcovery.  The  defend- 
ant here  demurred,  and  it  was  allowed,  becaufe  after  a  verdi£t. 
Vcrn.  176.  Tr.   1X583.  Barbone  v.  Brent. 

25.  A  bill  was  brought  to  be  relieved  againft  an  apparent 
fraud }  but  after  long  debate  was  difmiffedj  and  principally  be- 
caufe the  plaintiff  did  not  apply  to  this  court  till  after  verdid 
and  judgment.  2  Chan.  Cafes,  95.  98.  Pafch.  34  Car,  2. 
Lee  V.  Boles. 

26.  Executor  fent  a  letter  to  a  creditor  of  the  teftator's,  own^- 
ing  a  mortgage  to  teftator  for  300 1.  The  creditor  afterwards 
brought  debt  on  bond  againft  the  executor,  who  dire£led  his 
attorney  to  plead  fpecially  riens  ultra  to  fatisfy  debts  of  a  higher 
nature ;  but  he  by  miftake  pleaded  generally  plene  adnC.  The 
executor^ s  letter y  oturiifig  the  mortgage  for  300  /.  was  produced,  on 
which  verdiB  and  judgment  pro  quer.  The  executor  brings  his 
bill,  and  proves  that  there  were  2  prior  mortgages  on  the  fame 
eftate,  which  before  were  unknown  to  him,  fo  that  the  mort- 
gage to  the  teftator  was  worth  nothing,  and  was  relieved,  and  in- 
junction granted  to  ftay  proceedings  at  law,  per  the  lords  com- 
miflioners.     2  Vern.  146.  Trin/i690.  Robinfon  v.  Bell. 

27.  Captain  of  a  man  of  war  took  the  defendant's  fhip  at  fea, 
being  an  interloper ^  out  of  the  limits  of  the  Eaft-India  company's 
charter.  She  was  condemned  in  the  admiralty,  and  fhip  and 
goods  delivered  over  to  the  king's  ufe.  The  defendant,  who  was 
the  owner  and  freighter  of  the  fhip,  brought  trover  and  recovered 
1300I.  damages.  The  plaintiff  brings  a  bill  to  be  relieved  againft 
tliis  judgment.  The  defendant  pleaded  the  Jt/dgment,  and  the 
plea  difallowed,  and  injundion  till  hearing,  per  lords  commif- 
fioners.     2  Vern.  155.  Trin.  1690.  Tyrrell  v.  Beake.. 

28.  Rdief  after  judgment  i/i  ^V^//j<?;i/,  heczuk  of  fraud  hy  con»  aVern.239. 
Jlruffio^i  in  the  fettlement  in  jointure ^cngrofTed  by  tenant  in  tail  in  ^'  ***• 

remainder.     Chan.  Prec.  35.  Mich.  1691.  Raw  v.  Potts.  p^ie,  s.  c. 

29.  A.  bond  pro  eafiamento  Isf  favor e^  if  reduced  to  a  judgipent,  and  affirmed 
IS  not  avoidable  at  law,  nor  ever  relievable  here ;  per  Ld.  Wright,  p  ^®"** 
Chan.  Prec.  250.  Trin.  1702.  in  the  cafe  of  Ive  v.  Afh. 

30.  A  verdift  in  trover  was  direfted  to  be  given  for  the  defend- 
ant, Xhtfale  of  the  goods  to  the  plaintiflF  being  proved  fraudulent : 
but  for  want  of  the  defendants  proving  a  copy  of  the  judgment y  by 
which  he,  as  bailifF,  took  them  in  execution,  the  jury,  by  an 
after  dire£lion  for  that  reafon,  only  found  for  the  plaintiffl 
On  a  bill  by  defendant  at  law,  fctting  forth  this  matter,  he 
was  relieved,  and  the  plaintiff  at  law  decreed  to  pay  cofts, 
and  a  perpetual  injunction  granted  againft  the  judgment.  Chan, 
Prec.  233.  Trin.  1704.  Kent  v.  Bridgman. 

31.  Bill  to  be  relieved  againft  a  forfeiture  for  non-payment 
of  rent,   by  a  tenant  at  a'  rack-rent,    after  a  recovery  in  ejeEt'- 

tnent.     It  was  infifted  for  the  defendant,  that  the  rule  for  re-    [407  J 
lief   in   equity  againft  forfeitures  of  this  kind  did  not  extend 
to  a  tenant  at  a  rack^rent^   where  the  rent  muft  be  fuppofed 

I  i  3  ^^^ 


equal  to  the  value  of  the  land,    and  therefore  not  in  the  na- 
ture of  a  penalty  to  avoid  the  leafe  at  law  upon  non-payment 
of  rent,  by  virtue  of  a  claufe  of  re-entry ;    that  the  rule  ex- 
tends only  to  beneficial  leafes  where  fines  have  been  paid,  or 
great  fums  laid  out  in  improvements,  &c.  where  the  tenant  is 
a  fort  of  a  purchafor  of  part  of  the  intercft  in  the  term.    In 
thofe   and  the  like  cafes  the  claufe  of  re-entry  is   in  nature 
of  a    penalty,    and   therefore  rclievable   in  a  court  of  equity, 
upon  making  fatisfa£lion   to   the    injured  party,   and  payment 
of  cofts,     BeCdes,  the  plaintiff  here  might  have  ftaid  proceed- 
ings upon  the  cjcftmcnt,  upon  payment  of  the  arrears  of  rent, 
and  fo  might  have  been   relieved  at  law,    and  tlicreforc  after 
trial  and  judgment  ought  not  to   have  come   here,    when  he 
might   have   had    the   fame   remedy^ at   law.      Per  King  C.  1 
do  not  like   giving  relief  here  in  thefe  cafes  after  a  judgment 
ac  law ;    but  the  precedents  arc  too  ftrong  for  me ;   and  de- 
creed,   upon    payment  of   the    rent   and   cofts   at   law  and  in 
equity,    the  defendant  to  make  a  new  leafe  for  the  remainder 
of  the  term  to  the  plaintiff}  but  ordered  a  covenant  to  be  in- 
fcrtcd  for  the  tenant   to  repair   during   the  term,  though  no 
fuch   covenant   was    in    the   former   leafe.      MS.  Rep.   Mich, 
12  Geo.  in  Cane.  Taylor  v.  Knight. 


(Z)     Chancery  and  Courts  of  Equity.     Becru  re- 
viewed.  •  In  what  Cafes  it  may  be. 


i 


I.  TF  in  chancery  a  decree  be  againji  ajiatute^  as  the  cafe  was 
-*'  againft  the  ftatute  of  wills,  by  which  the  common  law  is 
affirmed,  that  where  the  land  is  held  in  capite  one  third  part 
fhall  be  fufFered  to  dcfcend  to  his  heir,  and  the  father  devifes  all 
for  payment  of  debts,  which  is  void  for  a  third  part,  and  the 
chancery  confirms  it  for  this  third  part  by  a  decree,  and  this  wat- 
ter  appears  %uithtn  the  decree^  this  decree  may  be  rc-cxamined  and 
reverfed,  becaufe  it  is  againft  the  ftatute,  and  fo  the  chancery 
errs  in  law.  Tr.  15  Ja.  in  cancellaria,  between  Roswell  and 
Every,  adjudged  upon  a  demurrer,  per  Bacon  the  lord  keeper ; 
and  aftQr  M.  16  Jac.  the  decree  reverfed  accordingly  by  the  ad* 
vice  of  Juftice  Dodderidge  and  Juftice  Plutton,  afliftants  to  the 
court.] 
«  S.  c. cited  [2.  S^  if  the  chancellor  exTs  in  a  decree  in  a  matter  oflaw^  and 
Arg.  Lane   •  j^  appears  within  the  decree,  as  if  the  chancellor  makes  a  dcacc 

70.  and  fee  '^*^  .1       1  »•  •    •  -    n    .1  -    -        ^  *l. 

there  the  Upon  the  law  upon  his  own  opmion,  agatnjt  the  opinion  m  tu 
like  point  in  judges^  this  decree  may  be  reviewed  for  this  error  in  law.  f  rin. 
Ardenv^^  1 5  Jac.  in  canccUaria,  in  Sir  George  Reynel's  case,  adjudged 
Darcy,  '  Upon  a  dcmurrcr  by  Bacon,  the  lord  keeper.  Tr.  Jac.  in  ca» 
Trin-  7  Jac.  mcra  fcaccarii.  Per  curiam,  this  bill  of  review  is  in  nature  of 
cbeouer.*'  *  ^"'  ^^  error,  *  27  H.  8.  15.  there  was  a  matter  of  law,  and 
adjudged  that  it  mi-jht  be  reverfed  there.] 

[3.  Bui 


Cl)ancerp*  ♦408 

[3.  Bui  if  the  chancellor  errs  in  his  decree  upofi  a  matter  in  fail,  On  a  bill  of 
this  decree  is  final,  and  cannot  be  reviewed^  becaufe  thev  cannot  fto  '^*'^*^_'^ 
to  a  new  exatnmation  oi  witnelfes  novr }  for  after  publication  this  ^ww  mufi 
cannot  be  done.     Tr.  15  Jac.  in  cancellariai  this  was  fo  held  by  «"feandrf^- 
the  ^ord  keeper  in  the  faid  cafe.     Tr.  8  Jac,  between  Ardem  ^fiTfiJr^ 

AND  DaRCY,   per  ClUriam.]  /„  the  decree^ 

•  [4.  So  if  the  chancellor  errs  in  his  confcience  upon  a  matter  of  faB  *"<*  ^^^  ^*^ 
proved  before  him^  there  may  be  a  review  upon  this  matter,  becaufe  mufed**,*^* 
there  needs  no  new  examination :  but  this  may  be  reviewed  upon  there  ftated» 
the  old  depofitions,  and  this  is  ufual.1  V^  ^*;»*. 

^  '  -*  though  the 

U€t  whereon  the  court  gave  judgment  were  miftaken,  yet  there  it  no  ground  of  a  bill  of  r«view,  but 
the  U€t  in  this  cafe  muit  be  admitted  true,  and  the  decree  is  matter  of  record,  and  can  be  tried  only  by 
the  record  \  but  in  n^lilalcing  the  {z(ii  the  proper  courfe  had  been  to  have  gotten  the  caufe  re-hrard 
before  the  decree  had  been  figned  and  inroDed.    %  Frrem.  Rep.  i8i.  pl«  acT.  i6  June,  ]6  Car.  «• 

Combes  ▼.  Proud*  Chan.  Cafes,  54,  55.  S.  C.  and  in  much  the  lame  worda Chan. 

Cafes,  105,  io6.  Pafch.  20  Car.  S«  P.  Haynes  v.  Harrifon.  -—2  Keb.  179.  pi.  46.  Mich.  29 
Car.  2*  Harrifon  v.  Haynet,  S.  C*  that  by  Ld.  Keeper  Bridgman,  a  decretal  order  not  inrolled,  can- 
not on  allegation  of  matter  of  fa£t  omitted  be  ftayed,  but  the  party  muft  have  a  bill  of  review  ^  but  if 
VMXKx  offtOt  be  omitted,  this  is  caufe  to  appeal  tonhe  houfe  of  lords. 

5.  No  bill  of  review  admitted  on  new  matter^  Cary*s  Rep.  82.  ^*^'  citet 
cit^s  3  Jac.  Lovegrace  v.  Webb,  di^^V.''"' 

Davis. 

6.  If  a  decree  be  made  by  commiflioners  upon  the  flatute  of  43  Jo.  147.  pi, 
Eliz.  cap.  4»  of  charitable  ufes^  and  exceptions  put  in  agaiftft  it  in  J'.^^*  "' 
cbanceryy  and  there  heard,  examined,  and  confirmed  in  party  and  al"  coHinglV, 
tfr^d  in  party  it  was  refolvcd  that  it  cannot  upon  a  bill  of  review  on  a  refer- 
be  further  examined ;  for  it  takes  its  authority  by  the  aft,  which  *"^*  ®"'  ^ 
mentions  but  one  examination,  and  is  not  to  be  refembled  to  the  '  *""'^' 
cafe  where  a  decree  is  made  by  the  chancellor  by  his  ordinary 
authority.    Cro.  C.  40.  pi.  2.  Mich.    2  Car.   between  Windfor 

and  the  Inhabitants  of  Farnham. 

7.  After  a  decree  made  in  point  of  right,  any  matter  that  Chan.  Rep. 
might  have  been  pleaded  in  abatement  is  not  fuch  an  error  as  to  ^^'i'l^*" 
ground  a  bill  of  review.     N.  Ch.  R.  86.  Lady  Cranbome  v.  Dal-    '    *    ' 
mahoy. 

8.  Conftffton  fubfequent  to  a  decree  is  no  ground  fir  a  bill  of  re-  »  Freem. 
view,  faid  ^o  be  a  rule.     Chan.  Cafes,  143,  Hill.  15  &  16  Car.  ^^^^  '78» 
%u  in  cafe  of  Curtefs  v.  Smalridge.  s.  c.'& 

s.  P. 

9.  The  want  of  any  evidence  or  matter  which  might  have  been  ufed  2  Freem. 
in  the  frfl  caufe^  and  of  which  the  party  had  then  kno^uMge,  is  not  ^*P'  '7*« 
any  ground  for  a  bill  of  review  j  Arg.  and  feems  admitted.  Chan.  s.  c?^i 
Cafes,  43,  44»  Hill.  |S  i  16  Car.  a.  in  cafe  of  Curtefs  v.  Smal-  s.  p. 

10.  Where  a  bill  is  to  be  relieved  on  a  facf  not  in  ijfue^  nor  BiUofre, 
appearing  in  the  former  caufej  a  bill  of  review  will  not  lie  for  it;  ^***^.^°*|' 
Arg.  Chan.  Cafcs,  44.  HilU  15  &  16  Car.  2.  in  cafe  of  Read  v.  Mufc^io- 

Hambey.  thing  can 

appear  to  the 
court  on  the  body  of  this  decree  to  alter  it;  Arg.  2  Freem.  Rep.  179.  pi.  242.  S.  C. 
Bills  of  rtview  are  allowed  only  on  errors  sf^piweut  in  (bt  recorj,  «r  n  nrtv  matter  d'fcovfrcj  fime  tb%. 
item*    O.  £^u.  R.  \%^  Hill.  12  Ceo.  i. 


4o8 1  C6ancet?4 

»chan.  II.  Bill  of  rcvicw  was  demurred  to,  beeaufe  it  exbUntei  nen 

s  ^c  ^h*  fnatter^  whereas  it  was  of  defendant's  knowledge  at  the  time  of 
piatntifF  the  aofwer  and  hearing,  though  there  was  no  proof  then  of  it,  but 
would  DOW  it  came  to  light  afterwards.  Ld.  Keeper  Bridgman  in  efFcft  dif- 
examine  to  a  ^^ff^^  the  bill,  but  then  gave  time  to  fearch  precedents.  3  Chan. 
tendM  and     Rcp,  76,  77.  Trin.  167a.  Chambers  v.  Grccnhill. 

fcfufaly 

wbi^h  he  could  not  proTe  before  the  hearing*  but  now  fince  the  decree  figncd  and  inrolled  he  can  pmvs 
it.  The  court  ordered  precedents  to  be  fearcbed,  and  precedents  being  odw  produced  by  the  plaintiff, 
his  lordfliip  declaipd  that  they  fefined  of  no  weight  to  the  pIaintiiF*s  parpofe,  and  difmifled  the  bill  of 
review.— —3  Chan.  Rep.  76.  fays,  the  cafe  of  Colt  v.  Coit  was  cited»  where  the  defendant  fet  forth 
deeds  that  made  a  title  by  anfwtr,  but  were  afterwards  1(  It  and  a  decree  againft  them,  but  upon  conuns  . 
to  light  afterwards^  the  biil  of  review  was  admitted ;  but  Id.  keeper  faid,  this  cafe  was  not  like  tbe 
other.— Vern.  417*  arg.  cites  Morgan's  cafe,  where  upon  a  bill  of  review,  the  plaintiff  could  not 
produce  the  deed,  and  fo  failed  at  the  hearing  of  making  out  his  equity,  and  though  the  deed  cams  af. 
terwards  to  his  hands,  which  plainly  made  out  the  title,  yet  it  was  adjudged  to  be  a  right  without  a 
scmedyy  and  the  defendant  to  be  widiaut  relief. 

1 2,  This  difference  was  taken  by  the  chancellor,  where  a  matttr 
*  infoB  was  particularly  in  ijfue  before  the  former  hearings  though  you 

[  409  ]  have  new  proof  oi  that  matter,  upon  that  you  (hall  never  have  a 
bill  of  review.  But  where  a  nevffaSl  is  alleged,  that  was  net  at 
the  former  hearings  there  it  may  be  a  ground  for  a  bill  of  review, 
a  Freem.  Rep.  31.  pi,  35.  1677.  Anon. 

13.  The  court  would  not  make  error  by  cwtftruBion^  and  where 
a  decree  is  capable  of  being  executed  by  the  ordinary  procefs  and 
forms  of  the  court,  and  where  things  come  to  be  in  fuch  a  ftate 

,  and  condition ;   after  a  decree  made,  an  original  bill  is  reaujfte^ 

and  a  fecond  decree  upon  that,  before  the  firft  decree  can  be  ex- 
ecuted. In  the  firft  cafe,  whatever  the  iniquity  of  the  firft  de- 
cree be,  yet  till  it  be  reverfed,  the  court  is  bound  to  aiBft  it  with 
the  utmoft  procefs  th^  courfe  of  the  court  will  bear ;  for  in  all 
this  the  confcicnce  of  the  prefent  judge  is  not  concerned,  beeaufe 
it  is  not  his  aA,  but  rather  his  fuflPerance,  that  the  ad  of  his 
predeceffor  fliould  have  its  due  effe£l  by  ordinary  forms*,  but 
where  the  common  procefs  of  the  court  will  not  ferve,  but  a  new 
bill  and  a  new  decree  is  become  neceffary  to  have  the  execution 
of  a  former  decree,  which  in  itfelf  is  unjuft,  the  court  will  not 
make  it  its  own  a£l  by  building  on  ill  foundations,  and  charge  hia 
own  confcicnce  with  promoting  an  apparent  injuftice.  2  Cb. 
Rep.  127.  29  Car.  2.  Lawrence  v.  Bcrney. 

14.  On  a  bill  of  review,  the  party  cannot  affignfor  errcr  that 
;my  of  the  matters  decreed  are  contrary  to  the  proofs  in  the  caufe, 
but  muft  fliew  fome  error  in  law  appearing  in  the  body  of  the 
decree,  or  new  matter  difcoVered  fince  the  decree  made,  and  that 
not  without  leave  of  the  court.  Vern.  166.  pi.  158.  Pafch.  1683. 
Mellifli  v.  Williams. 

1 5.  When  a  decree  comes  to  be  reverfed  on  a  bill  of  review,  it 
ought  to  be  either,  beeaufe  it  was  unjufi  in  matter  of  law  arifing 
within  the  body  of  the  decree,  or  for  that  the  cpurt  wanted  or 
exceeded  its  jurifdi^ion ;  per  North  K.  Vern.  292.  in  cafe  of 
Fitton  V.  E.  of  Macclesfield. 

16.  Bill  of  review  for  that  on  account  fettled  by  themafier,vfhok' 
report  was  decreed  i   the  matter  had  allowed  intereft  upon  intenfi 

by 


by  jtimbling  principal  and  intereft  together,  and  then  allowmg 
intereft  for  the  firft  total ;  direded  to  be  examined  and  rectified  a9 
to  the  point,  but  the  reft  of  the  decree  to  ftand.  2  Chan.  Cafes, 
753.  Mich.  2S  ^^^*  ^*     ^'  Rs^nelagh  y.  Thomhill. 

17.  Upon  a  bill  of  review  no  proofs  are  to  be  admitted,  but 
fuch  as  were  in  the  original  caufe.  N.  Ch«R.  196.  1691.  Tajo 
lor  V.  Wood. 

1 8.  Forgetfulnefs  or  negligence,  of  parties  under  no  incapacity  is 
no  foundation  for  a  bill  of  review.  MS.  #Tab.  Jan.  I3>  1719. 
Jbudlow  V.  Macartney. 

19.  Ought  not  to  be  brought  but  for  manifeft  errors  appearing 
Ctt  tie /ace  of  the  decree^  or  for  new  matters  arijingftnce  the  decree, 
of  which  no  advantage  could  have  been  taken  without  leave  of  tha 
court  to  bring  fuch  bill  upon  new  matters  difcovered*  MS, 
Tab.  March  i,  1726.     Afhton  v.  Smith. 

20.  After  a  decree  for  payment  of  a  fum  of  money  and  a  rent* 
charge  outof  a  manor,  and  to  charge  the  defendant  with  the  rent 
and  arrears,  who  was  no  party  to  the  grant  of  the  rent-charge,  a 
bill  of  review  will' w/  /ofy,  for  that  the  charge  exceeds  the  value  of 
the  rent  of  the  lands ;  for  the  value  is  no  new  matter,  and  it  was 
not  excepted  to  in  the  former  fuit,  and  therefore  now  remedi* 
lefs ;  and  it  is  like  the  cafe  of  an  exectttor  who  cannot  plead  want  of 
ajfets  afier  the  debt  decreed.  3  Ch.  R.  88.  Trin.  1635.  Countef# 
of  Suffolk  V.  Harding. 


(Z.  2)     Bill  of  Review.     By  and  againft  whom.     [  4J0  ] 

I.  DlI'L  of  review  will  not  He  but  againft  thofe  who  vrcrt  parties  n.  Ch.  R. 
•^  in  the  original  bill,  as  where  C.  mortgaged  lands  to  A.  ia  5*;  s.C.  ia 
fee,  and  covemnted  and  gave  bond  4o  pay  the  moneyy  but  did  not.  ^^^  ^ 
A*  diedf  leaving  G,*s  wife  his  heir  at  law.    G.  and  his  wife  brought  a  %  Freem.  * 
Ml  againft  C,  for  the  money,  or  ifmtpaidf  then  ioforeclofe  him,  and  ^*P'  H^- 
it^as  decreed  accordingly.     C.  upon  difcovering  that  A.  had  left  EarlofCv- 
an  executor  to  whom  A.  had  given  the  money ^  he  brought  a  bill  of  lifle  v. 
Tcview  againft  G.  and  his  wife  before  the  time  ordered  for  pay-  Gi<*«»  s. 
xncnt  by  the  decree,  fetting  forth  this  matter,  and  prayed  the  di-  accoHfiigU 
re&ion  of  the  court  to  whom  he  (hould  pay  the  money,  and  to  percur.-^* 
have  the  bond  delivered  up.     And  this  was  ail  by  an  original  bill,  ^*™\^« 
and  not  by  a  bill  of  review ;    the  court  held,  that  in  this  cafe  a  cSi  orFit. 
bill  of  review  would  not  lie,  becaufe  the  executor  was  net  party  to  the  con  v.  Earl 
former  bill.     3  Chan.  Rep.  94.  HiU.  1659.     The  Earl  of  Carliflc  field* s'p*' 
V.  Goble  &  Ux',  and  other  Executors  of  Andrews.  ^'  ' 

2.  Plaintiff  has  a  decree,  and  afterwards  brings  a  bill  of  re-  N«*f»  Chw- 
view  to  have  more  allowed  him  \  defendant  demurred,  and  infifted  •  *?.*  ^' 
that  a  review  lies  only  for  him  againft  whom  the  decree  or  dif-  s!  p.  and 
miflion  is ;  after  a  long  debate  the  demurrer  is  over-ruled,     Chan.  ^^^^  ^^  ^ 
Cafc3,  53.  Pafch.  16  Car.  2.    Glover  v.  Portington.  cto.cS. 
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3.  A  bin  of  review  lies  only  for  him  agatnjl  kohom  the  decree  or 
dtfrniffion  is.  2  Frecm.  Rep.  183.  pi.  252.  14  Ma|,  16  Car.  2. 
Glover  v.  Portington  &  al*. 

4.  A  devifee  cannot  maintairi  a  bill  of  review,  being  not  in  privity 
to  the  teftator  againft  whom  the  decree  was*  Chan.  Cafes,  123. 
Hill.  20&21  Car.  2.     Slingfby  v.  Hale.    , 

5.  Aparj/b  is  fued^  and  4  arc  named  to  defend.  A  decrcd  is 
againd  them.  Kn'OiAatr  parijhiioner^  who  is  no  party  orprivy^  may 
have  a  bill  of  review,  becaufe  he  is  grieved  by  the  decree ;  per 
Ld.  Chancellor.  Chan.  Cafes,  272.  Hill.  27  &  28  Car.  2.  Brown 
▼.  Vermuden, 

6.  Affignee  cannot  in  any  cafe  have  a  bill  of  review.  Arg.  Vera. 
41 7«  pL  396,   Michf  i686.  in  the  cafe  of  Barbone  v.  i>curle« 


(Z.  3)     Bill  of  Review,     On  what  Terms. 

%  Freem.      I .   A  Decree  was  obtained  for  a  great  fum  of  money ;  a  bill  of 

Rep.  171.         x^  review  was  brought  and  new  matter  ajftgned.     The  rule  of 

S.  "int«-  court  was  pleaded,  that  the  defendant  ought  firft  to  pay  the 

ti4cmverbii.  money  before  the  bill  ibould  be  brought  into  court.     But  upon 

giving  good  fecurity  for  the  money y  the  court  difpenfed  with  the 

rule.     Chan.  Cafes,  42.  Hill.  14  Car.  2.  Savil  v.  Darkey;  and 

fays,  the  like  cafe  between  Baston  and  Biron,  by  order  of  the 

houfe  of  peers  about  1662. 

.2.  Per  cur.  In  a  bill  of  review  all  things  are  to  be  performed 
according  to  the  former  decree ^  that  do  not,  extinguifb  the  right; 
otherwife  the  non-performance  is  a  good  plea  in  bar;  as  if 
writings  are  to  be  brought,  into  court,  or  cofts  paid,  but  not  to 
relcafe  the  right,  or  make  a  conveyance,  becaufe  that  would  de-, 
^411  ]  ftroy  the  right.  Not  bringing  in  writings  according  to  the  de- 
cree fought  to  be  revcrfed,  nor  giving  lecurity  for  the  cofts  in 
the  bill  of  review,  was  pleaded  in  the  caufe  between  Okeovf.r 
&  Poole.  2  Frecm.  Rep.  88.  pi.  97.  Mich,  1683.  F^tton  v. 
Ld.  Macclesiield. 

3.  Plaintiff  was  allowed  to  bring  a  bill  of  review  ivithottt  p^y 
ing  the  cofs  decreed  in  the  original  caufe^  amounting  to  1 50 1.  and 
for  which  he  (as  was  faid)  had  been  in  e^^ecution  near  20  years, 
upon  making  oath  he  was  not  wprth  40 1.  befides  the  matter  in 
<jueftion,  and  befides  a  fuit  depending  between  the  fame  parties 
to  foreclofe  a  mortgage,  the  debt  being  pretended  to  be  over-paid. 
Vcrn.  R.  264.  pi.  259.  Mich.  1684.  Fitton  v.  the  E.  of  Mac- 
clesfield. 

4.  Though  an  order  is  made  by  the  lord  keeper,  for  dljperftng 
nvith  co/fs  on  bringing  a  bill  of  review,  yet  the  fame  ought  to  be  fit 

'forth  in  the  ^/7/ of  review.     Arg.  Vern.  292.  pi.  285.  Hill.  1684. 
in  cafe  of  Fitton  v.  Ld.  Macclesfield. 

•    5,  The  plaintiff  was  not  allowed  to  bring  a  bill  of  revie^v  un- 
\^h  he  performed  the  decree,  or  would  fwent  h?  was  unable  to 

ij  do 
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do  It,  and  would  furrcndcr  himfclf  to  the  Fleet  to  lie  there  till  the 
matter  on  the  bill  of  review  was  determined.  Vem.  1 1 7.  pL  1 03. 
Hill.  34  &  35  Car.  2.     Williams  v.  Mdlifh. 

6.  The  original  iili  was  brought  U  fettle  the  boundaries  of  the  MS.  Rep. 
plaintiff'' s  manor y  and  upon  the  firft  hearing  an  iffue  was  direSled  ^^"™|f'» 
out  to  be  tried  at  kw,  and  there  was  a  verdiEi  for  the  plaintiff  i  HemyLyd. 
upon  the  equity  referved,  there  was  a  final  decree  for  quieting  the  d»' v.  Biihop 
plaintiff* s  poffrjfton^  and  that  defendants  Jhould pay  cojls^  isfc.    Defend-  ^  ^"*^*«' 
ant  moved  for  leave  to  file  a  bill  of  review  upon  an  affidavit  by  his 
folicitorj  that  certain  new  evidence  was  difcoveredyftnce  the  verdih  and 
decree^  in  favour  of  the  defendant ;  that  this  new  matter  now  difcover- 
ed  was  a  fufficient  ground  for  a  bill  of  review,  as  well  as  any  error 
apparent  in  the  decree  itfelf,  &c.     The  queflion  was,  if  the  bi- 
Ihop  (hall  have  leave  to  file  the  bill  of  review  before  he  has  paid 
the  cofls  decreed  againft  him  ?  It  was  indited  on  by  the  counfel  for 
Sir  Henry  Lyddall,  that  the  party  ought  not  to  file  a  bill  of  re- 
view before  ne  has  performed  the  decree,  and  that  this  is  coh- 
ftantly  allowed  for  good  caufe  of  demurrer  to  a  bill  of  review, 
and  that  payment  of  cofts  is  part  of  the  decree,  which  ouglit  to 
be  performed  as  well  as  any  other  part  of  it,  and  an  old  book  of 
orders  and  rules  of  the  cdurt,  printed  in  1623,  was  produced, 
wherein  there  was  a  rule  tempore  Bacon  C.  and  another  in  the 
year  1656,  to  the  eflift  following,  viz.  l^hat  no  bill  of  review  Jball 
}€  allowed  till  after  the  decree  performed  in  all  partly  unlefs  fuch  per^- 
Jormance  would  extinguijh  the  party* s  right  or  title  at  lawy  (as  a  con- 
veyance of  land,  releafe,  &c.)  and  alfo  there  mud  be  leave  of 
the  court  for  filing  fuch  bill  of  review,  &c.     That  a  bill  of  rc- 
■vicw  would  be  a  fufpenfion  of  the  payment  of  the  cofts  decreed, 
and  that  Sir  Henry  Lyddal  would  be  kept  out  of  his  cofts  till  the 
)>ill  of  review  determined,  and  if  the  biftiop  (who  is  of  a  great 
age)  (hould  happen  to  die.  Sir  Henry  would  lofe  them  quite,  for 
he  cannot  revive  the  fuit  for  cofts  only,  &c.     £  contra  it  was 
faid  for  the  biihop,  that  the  rules  produced  on  the  other  fide  wer« 
cbfoletCy  and  had  been  out  of  ufe  for  feveral  years  in  many  particu- 
lars, and  therefore  were  not  to  be  taken  as  ftanding  rules  of  the 
court }   that  for  many  years  laft  paft,  ^^ills  of  review  have  been 
inrought,  without  leave  of  the  court,  upon  motion  or  petition, 
and  it  was  never  infifted  on  as  irregular ;  that  in  lieu  thereof  a  de^ 
poftt  of  ^oL  is  left  with  the  regifter  upon  filing  the  bill  ofrevinvy  fo 
that  it  is  plain  thefe  old  rules  have  not  been  obferved  of  late 
years.  That  foon  after  the  reftoration,  the  rules  and  orders  of  the 
court  were  revifed  and  correftcd  by  Clarendon  C.  and  that  thelJe 
Jaft  are  taken  now  to  be  the  ftanding  rules  and  orders  of  the 
court,  as  they  are  printed,  and  called  Ordines  Cancelfarix,  and 
in  that  book  there  is  no  fuch  order  as  they  have  infifted  on  the    r4ia  1 
other  fide ;    that  a  bill  of  review  is  like  a  writ  of  error  at  law, 
which  fufpends  the  execution  of  the  judgment.    The  cofts  de- 
creed is  not  a  duty,  but  a  confequence  only  of  a  decree  againft 
the  party.;  that  if  the  decree  be  rcverfed,  ot  ^onfequence  the  cofts 
sure  gone,  and  therefore  ought  to  wait  the  event  of  the  bill  of  re- 
VfCWf  .  Per  Cowper  C.  I  think  the  old  orders  that  h^ye  been  read 
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nafiHiabU  and  jufiy  and  ought  to  be  obferved  to  prevent  nn^ 
confcionable  delays  by  bills  of  review,  which  would  be  brought 
in  all  caufes  of  confequence  and  value,  if  they  might  be  filed 
without  leave  of  the  court,  and  before  the  decree  performed  j 
and  I  think  payment  of  cofts  ought  to  be  petformed  rather  than  arty 
other  part  of  the  decree^  efpecially  in  this  cafe,  where  the  new 
matter  dtfcovered  was  in  the  power  of  the  party,  and  it  was  his 
fault  and  negle£l  it  was  not  difcovered  fooner ;  fo  let  the  event 
of  the  bill  of  review  be  what  it  will,  the  other  fide  ought  to  have 
cods,  as  in  the  like  cafe  of  a  new  trial  granted  upon  the  like 
grounds.  Where  a  fum  of  money  is  decreed^  the  money  muft  be 
paid  before  a  bill  of  review  is  filed,  though  it  muft  be  re- 
funded if  the  decree  be  rcverfed  upon  the  bill  of  review ;  but, 
in  the  prefent  cafe,  if  the  decree  fhould  be  revcrfed,  yet  the 
cofts  ought  not  to  be  refunded,  which  makes  it  a  much  ftronger 
cafe.  I  think  the  party  himfelf  Jbould  make  an  ajpdavit  that 
ibis  new  matter  ivas  difcovered  .J! nee  the  decree^  and  that  the 
affidavit  of  a  folicitor  is  not  fufficient ;  for  the  biihop  himfelf,  or 
fome  other  agent  of  his,  might  be  informed  of  this  matter  before, 
at  leaft  if  the  bifhop,  by  reafon  of  his  age,  high  Ration  and  quality, 
may  be  excufcd  from  making  an  affidavit  of  the  particular  matters 
and  fa£^s,  yet,  at  leaft,  he  (hould  nave  an  affidavit  to  corrobo- 
rate that  of  his  folicitor;  but  this  ajpdavii  of  the  folicitor  alone  is  not 
a  fufficient  ground  for  a  bill  of  review  ^  and  tlierefore  the  counfel  for 
the  bi(hop  muft  take  nothing  by  their  motion ;  per  Cowper  C. 

7.  Upon  every  bill  of  review  to  reverfe  a  decree,  x\iQ  plaintiff 
muft  depofit  50  /.  with  the  regifter  to  anfwer  cofts  of  fuit  to  the  de* 
fendant.     2  Wms.'s  Rep.  283.  Trin.  1725.  Anon, 

8.  If  brought  upon  new  tnatter^  as  upon  a  deed  difco^kred  by  the 
plaintiff  ^«f^  the  former  decree^  the  plaintiff  muft  have  the  leave 
of  the  court  for  filing  fuch  bill,  though  not  neceffary  in  the  cafe 
above  for  reverfing  a  decree  for  error  appearing  on  tjhe  face 
thereof.     Ibid.  284. 

9.  But  in  the  principal  cafe,  the  plaintiff  having  depofited  the 
50 1.  and  annexed  an  affidavit  to  the  bill,  that  the  deed  on  which 
the  bill  of  review  was  founded  came  firfl  to  the  plaintiff* s  know- 
ledge  after  pronouncing  the  decree^  the  bill  was  allowed  upon  plain- 
tiff's paying  the  cofts  of  defendant's  motion  to  difmifs  the  bill, 
becaufe  it  was  filed  without  the  leave  of  the  court.  Ibid.  284. 
Anon. 

10.  No  bill  of  review  lies  without  paying  the  duty  decreed.  MS. 
Tab.  Jan.  2i,  171 7,  Bi(hop  of  Durham  v.  Lyddell. — ^March  i| 
I726>  Aihton  v.  Smith. 


(Z.  4)     Bill  of  Review.     At  what  Time 

I.  T>ILL  of  review  was  difmiffedy  for  that  it  was  a  longtime 
*^  fince  the  decree  was  made,  and  the  plaintiff  refted  under 
It  without  any  complaint.     2  Chan.  Rep.  46.  2a  Car.  2*    E.of 
Caftlehavcn  v.  Underhill. 

%.  Apptot 
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a.  Appral  to  the  houfe  of  lords  from  a  decree  in  chancery,  and  on 
petition  of  the  appellants  to  examine  witnefles  in  the  caufc,  it  was 
reje&edy  and  the  petition  difmijfedy  and  now  the  appellants  bring  at 
bill  of  review ;  and  it  was  decreed  that  the  defendants  fliould  an- 
fwer  the  bill  of  review,  or  demur  on  the  errors  therein,  and  the 
benefit  of  the  order  of  difmiffion  in  parliament  faved  to  the  de- 
fendants. Fin.  Rep.  468.  Mich.  32  Car.  2.  Needier  v.  Kendall 
&  Hallct. 

3.  A  bill  having  been  taken  pro  confeffoy  a  bill  of  review  was  *  Chtn. 
brought,  and  a  demurrer  having  been  put  in  to  it,  was  allowed :  g*|**»  'y* 
and  now  a  new  bill  of  review  being  brought,  the  defendant  de-  thcbiJiofit- 
tnurredf  and  for  caufe  fliewed,  that  a  bill  of  review  lies  not  after  a  v»«w  dif- 
billofreviewi  and  the  demurrer  was  allowed.    Vcfn.  i^?.  pi.  124.  ™'^^»^- 
riill.  io82.  Dunny  V.  rilmore.  former  bill, 

though  th«rt 
was  manifeft  error  not  only  in  the  form  of  the  cmirt,  but  alfo  in  the  right,  via.  2  heirs,  having  title  at 
Kcirs,  one  of  them  plaintifF  had  a  decree  for  the  whole,  whereas  he  had  title  only  to  a  moiety ;  and 
Ld.  Keeper  North,  who  dlfmin'cd  the  bill,  faid,  that  there  was  no  remedy  but  in  parliiimcnc ;  and 
there  is  a  nota,  that  there  was  no  anfwer  to  put  in,  but  the  bill  taken  pro  confefTo..— S«e  tit.  Fro  Con- 
ftSo  (A)  pi.  4*  S.  C.^-^Vein.  417.  pU  '^96.  Arg.  cites  S.  C.  that  upon  a  bill  of  review  the 
court  had  decreed  the  whole  eilate  to  the  plaintiif ;  and  that  though  it  appeared^  even  upon  the  face  of 
the  decree,  that  the  plaintiff  had  a  title  but  to  one  moiety  only,  yet  it  was  there  lefolved,  that  no  bill 
of  review  would  lie  upon  a  bill  of  review,  and  the  defendant  was  left  without  remedy. «.-The  firll  bill  of' 
Kview  was  difmiflcd,  but  not  on  the  merits,  and  a  2d  was  allowed  ;  but  it  was  ordered  not  to  proceed 
witfiout  performing  the  decree  made  on  the  original  bill.  Fin.  Rep.  x6».  Mich.  26  Car.  1.  Ruton 
V.  Ayfcough. 

4.  Though  there  is  no  limitation  of  time  for  bringing  a  bill  of 
review,  yet  after  a  long  aeqtiiefcence  under  a  decree,  chancery  will 
not  reverfe  it,  but  upon  very  apparent  errors;  per  Ld.  Keeper 
North.  Vem.  287.  pi.  285.  Hill.  1684.  Firton  v.  Earl  of  Mac- 
clesfield. 

5.  It  was  faid  by  fome  at  the  bar,  that  Tifine  and  a  non-<laim  is 
at  bar  to  a  bill  of  review,  if  the  party  was  not  in  prifon,  &c. 
Vem.  290.  Hill.  1684.  in  the  cafe  of  Fitton  v.  Earl  Mac- 
clesfield. 

6.  A  man  cannot  bring  a  bill  of  review  afier  a  demurrer  allowed 
to  a  former  bill  of  review  j  per  Jefferies  C.  Vem.  441.  pi,  413. 
Hill.  1686.  Pitt  V.  the  Eari  of  Arglafs. 

7.  It  was  agreed  by  court  and  bar^  that  the  courfe  of  the  court  is, 
before  any  bill  of  review  is  granted,  thc^rwwr  decree  ought  to  be 
executed  J  if  the  caufe  of  the  bUl  of  review  be  noifuch  as  extinguifhes 
the  whole  right  and  foundation  of  tljc  decree^  as  a  reUafe :  and  that 
is  a  good  plea  in  bar  of  a  bill  of  review,  that  the  former  decree  is 
not  executed ;  and  it  was  faid,  that  though  bills  of  review  be  in 
nature  of  a  writ  of  error,  yet  it  is  not  favoured  in  equity;  for  upon 
writ  of  error  (and  that  only  in  fome  particular  cafes)  one  need  on-. 
ly  to  give  bail  to  pay  principal  and  coils )  but  in  bill  of  review  the 
decree  ought. to  be  adually  complied  with;  and  befides  there 
ought  to  be  fccurity  for  cofts.  But  a  cafe  of  Pai-MER  v.  Denbt 
was  cited,  where,  in  the  cafe  of  an  executor,  it  wa«  granted  with- 
out execution  of  the  decree.  i%  Mod.  343.  Mich.  11  W.  3.  in 
Cane* 
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$e«  (z.  4)  (Z«  5*)  Pleas  to  Bills  of  Review.  And  what  majr 
?*•  5  7-  be  alligned  for  Error. 

I.  'T^HE  defendant  znCwcred  the  bill  of  review,  but  fo  as  that 
•*'  fome  matter  in  his  anfwer  would  bring  into  examination  fom 
part  of  the  decree^  as  it  wasjigned  and  enrolled  i  on  which  anfwer, 
C  4'4  1  as  to  that  part,  there  was  a  demurrer,  becaufe  this  would  tend  to 
perjury  and  infinitenefs  to  re-examine  things  examined  and  de- 
creed ;  of  which  opinion  the  court  was ;  but  as  well  the  defend- 
ant's coonfel  as  the  dourt  faid,  there  could  be  no  demurrer  upon  an 
anfwer  in  equity.  Serjeant  Glyn,  for  the  plaintiff,  faid,  he  had 
known  it.  The  court  made  an  order,  that  there  fhould  be  no  ex- 
amination of  that  which  had  been  examined  \  and  that  was  the 
rule.  ^  Freem.  Rep.  i8i.  pi.  249.  23  June^  16  Car.  2.  Williams 
Y.  Owen. 

2.  To  a  bill  of  review  the  defendant  pleaded  the  former  decret 
figned  and  inrolled^  and  that  there  was  no  error  fhewn  in  it,  and  the 

fame  matter  was  fully  heard  and  examined,  and  fettled,  which 
now  was  endeavoured  to  be  examined  again,  and  the  plea  w;^s 
allowed.     Fin.  R.  209.  Pafch.  27  Car.  2.  Evans  v.  Canning. 

3.  It  was  obje£ted  againft  the  bill  of  review,  that  they  had 
affigned  errors  cdUSiedfrom  the  proof s  in  the  caufe^  that  did  not  appear 
in  the  body  of  the  decree.  But  the  Ld.  Keeper  obferved,  that  was 
occafioned  by  the  ill  way  they  had  got  of  late  in  drawing  up  de- 
crees in  general,  without  particularly  ftating  the  matters  of  izBi\ 
and  faid,  the  plaintiff  in  a  bill  of  review  Jbould  not  be  concluded  hj  it, 
unlefs  the  matter  offaEl  were  particularly  fated, in  the  decree,  I  Vera. 
215.  pi.  212.  HUL  1683.  Bonham  v.  Newcomb. 

3  Chan.  4.  A  debate  arofe  touching  the  ftating  of  the  matters  of  fa£t  in 

^f^^^^\  a  decree,  and  it  was  complained  that  the  regifters  now  drew  up 
V.  Broad,  decrees  in  fuch  a  manner  as  that  no  bill  of  review  could  be  brought^ 
s.  c.  ac  for  they  only  recite  the  bill  and  anfwer,  and  then  add,  that  upon 
•ofdmgiy  J  ^g  reading  the  proofs,  and  hearing  what  was  alledged  on  cither 
tiieie  raid,  ^^^»  ^^  ^^^  decreed  fo  and  fo ;  and  never  mention  what  particular 
arg.  that  the  fa£ls  wcre  allowcd  by  the  court  to  be  fufficiently  proved,  and 

wuof revtew  ^^*^  ^^^^  ^*^  ^°  "P^"  *  ^^  ^^  review  it  might,  appear  to  the 
cannot  al.  coUrt  what  fa£ls  the  decree  was  grounded  on.  The  Ld.  Keeper 
lege  matter  declared  he  would  not  allow  of  that  way  of  drawing  up  decrees  in 
wii^^whlt  g^"^'^^ »  ^^'  *^^  the fa^ls  thiJt  were  proved  fhould  be  particularly  fi 
U  ftated  in  mentioned  in  the  decree ;  otherwife  if  a  bill  of  review  wa^  brought, 
the  decree  to  thofe  faBs  fbould  be  taken  as  not  proved;  for  elfe  a  decree  could 
fee  proved,  ^cver  be  rcverfed  by  a  bill  of  review,  but  all  erroneous  decrees 
muft  be  reverfed  upon  appeals,  i  Vera.  214.  ph  211.  Hill*  1683* 
Brend  v.  Brend. 

5.  No  objeSion  is  to  be  made  on  a  bill  of  review  that  is  net 
fffgnedfor  error,     MS.  Tab.  Jan.  8,  1717-  Watkins  v.  Price. 

5.  OhjeBion  to  a  maftet's  report  cannot  be  affigned  for  error  upon 
a  bill  of  review.     MS,  Tab.  8  Jan.  1717.  Watkins  v.  Price. 

7.  Matters 
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7.  Matters  already  yr/Z/f  J,  or  which  might  have  ken  put  in  iffue  in 
the  original  caufe^  fhall  never  be  drawn  into  examination  upon  a 
bill  of  review.   *  MS.  Tab.  Jan.  13,  17 19.  Ludlow  v.  Macartney.  * 

8*  Bill  of  review  is  ufual  upon  difcoverj  ofnenxf  evidence.  MS. 
Rep.  Hill.  Vac.  1  c  March  1734.   S.  S.  Company  v.  Bumftead. 


(Z.  6)     Cofls  and  Damages.     la  what  Cafes.     On 

Bills  of  Review. 

1.  'T^HE  defendant  had  a  decree  for  money.     The  plaintiff  hj  bill  ^f  ^'"' 

**"     of  review  reverfed  this  decree^  and  the  money  decreed  to  the  1 6.  *s.  c. 
plaintiff »      Per  cur.  on  fearch  of  precedents,  the  defendant  fhall  not  direaions 
pay  damage  *  for  this  money.     2  Frecm.  Rep.  181.  pi.  247.  23  J|S^(^h*fof 
Miy,  16  Car.  2.     Jackfon  v.  Eyre,,  precedent! 

whether 
dimaget  had  been  given  on  a  bill  of  review,  and  no  precedents  were  now  produced,  and  it  was 
con6dcntiy  affirmed  that  there  was  no  precedent  of  any  cofts  or  damages  given  on  a  bill  of  review,  and 
tompartd'u  fajuigmtnt'tna  nunt  of  tmtr^  where  the  judgment  is,  that  the  party  foall  recover  qak^uid 
mmifit  per  judicium  prad^aumy  but  no  damages  or  cofts;  and  in  this  cafe  it  was  ruled  th^t  there  fbould 

be  none. Ndf.  Chan.  Rep.  S3.  Jackfon  v.  Digry^  S.  P.  accordingly,  in  much  the  fame  words, 

ind  fcems  to  be  S.  C. 

2.  A  bill  of  review  was  brought,  and  demurred  to ;  and  after- 
wards the  counfel  for  the  plaintiff  in  the  bill  of  review  moved  the 
tQurt  to  difcharge  the  billy  as  not  being  regularly  filed^  upon  payment 
of  cofls  out  of  the  50/.  depofited  in  court  upon  the  filihg  thereof, 
and  the  fame  was  granted  by  Lord  C.  Cowper.  MS.  Rep. 
Mich.  4  Geo.     The  Biihop  of  Durham  v.  Sir  Henry  Lyddal. 


(A.  a)     Coils.     [In  what  Cafes  in  GeneraL     And 

How.] 

fl.  'T*!!  E  plaintiff  fhall  not  recover  any  co/ls  in  chancery,  though 
^    he  recovers  the  thing  for  which  he  fues,  as  a  deed)   or 
fuch  like,  which  is  not  recovered  In  damages.]] 

2.  Where  a  feme  is  newly  endowed  in  chancery y  there  (he  (hall 
not  recover  damages ;  for  thofe  of  the  chancery  do  not  give  da- 
mages.    Br.  Damages,  pi.  195.  cites  42  AfT.  32.  and  43  £.  3. 

32. 

3.  Damages  (hall  not  be  given  to  the  defendant  in  chancery  by 

ftatute,  but  only  'where  the  bill  is  found  true  orfalfcy  and  not  where 
the  bill  is  found  infufficient  in  matter ;  for  tnis  is  out  of  the  cafe 
of  the  ftatute.     Br.  Damages,  pi.  163.  cites  7  E.  4.  14.  per  cur. 

4.  Forafmuch  as  it  is  informed,  the  trial  of  the  truth  of  the  mat^ 
terrefleth  altogether  in  the  declaration  of  the  defendant ,  it  is  therefore 
ordered,  that  the  defendant  fhall  be  examined  upon  interrogato- 
ries to  be  adminiftercd  by  the  plaintiff ;  upon  whofe  exammation, 

if 
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if  tl^e  matter  fall  not  out  for  the  plaintiff,  then  the  ^ftt^upaf 
ihc  defendan/s  cofisy  and  the  caufe  to  be  difinifled*  Gary's  Rep^ 
64.   cites  2  Eliz.  fol.  laa*     Fifield  v.  Vimore* 

5.  The  plaintiff  at  the  day  appointed  ^or  hearing  appeared  noif 
therefore  the  defendant  is  difmiffed  with  coils.  Gary's  Rep.  64 
cites  2  Eliz.  foL  125.    Fincham  v.  Backwoods 

6.  The  defendant  being /erved  with  a  praceff,  found  the  cat^efet 
down  for  hearings  and  attended,  and  was  difmiifed  with  cofts,  be 
caufe  the  plaintiff  was  imT  ready^  Toth.  108,  lop*  ck^s  15  £iiz* 
Clayton  v.  Leigh. 

7.  The  defendant  is  adjudged  to  pay  to  the  plaintifis  40  s* 
cofts>  for  fuing  out  procefs  of  contempt  againft  him,  being  difcharg^ 
ed  by  her  majeftfs  general  pardon.  Gary's  Rep.  79.  cites  18  fc 
19  Eliz.     Jones  and  Paris  v.  Jones. 

8;  The  plaintiff^^w^rf  the  defendant  a  writ  i  but  did  deliver  him 
neither  a  note  of  the  day  of  his  appearance,  neither  did  the  fame 
appear  unto  him  by  the  fcheduic,  label,  or  any  other  paper,  and 
the  defendant  appearing  found  nS  bill.  It  is  ordered  the  defend- 
ant be  allowed  good  cofts,  and  an  attachment  againft  the  plain** 
tiff  for  fuch  ferving.  Gary's  Rep.  83.  cites  19  Eliz.  Brightman 
V.  Powtrell. 

9.  Gofts  to  witneffa  ferved  to  teflify^  having  no  charges  tendered 
onto  them,  nor  any  interrogatories  put  in  for  them  to  be  examined 

r4x6]    upon.      Gary's  Rep.  87,  88.    cites  19  Eliz.    Fearce  &  Ux*  v. 
Orawthornfc  &  White. 

10.  Co&s  paid  to  a  witnefs  before  he  be  examined.  Gary's  Rep. 
•88.  cites  19  Eliz.  Belgrave  v.  the  Earl  of  Hertford  ▼.  Drury. 

11.  Subpoena  ferved  at  the  fuit  of  an  unknown  man^  and  no  iiU 
in  courts  the  ferver  to  pay  cofts.    Gary's  Rep.  92.  cites  19  Eliz* 

12.  The  plaintiff  was  adjudged  to  pay  the  defendant  37s.  6 d« 
cofts,  for  that,  he  being  ferved  with  a  fubpoena  in  Hillary  term  ap- 
peared, and  by  his  anfwer  difclaimedf  and  yet  after  the  plaintiff 
ferved  him  with  a  fubpoena  to  rejoin ;  but  afterwards  the  fune 
cofts  were  difchargcd  by  motion,  for  that  the  defendant  body  beftre 
the  cofisy  put  in  his  rejoinder ;  but,  upon  a  difclaimer,  no  cofts  is  to 
be  allowed.  Gary's  Rep.  156.  cites  21  Eliz.  Read  v.  Hawfted, 
ftls.  Lane. 

13.  The  defendant  was  taken  upon  a  commiffton  ofrebelKon  at  the 
plaintiff's  fuit,  and  required  his  cofts  to  be  allowed  him.  The 
court  alkirig  the  opinion  of  the  clerks,  it  was  agreed  with  one 
confent,  that  he  ftiould  have  his  cofts  allowed  \  therefore  ordered 
accordingly.  GIry's  Rep.  156.  cites  21  Eliz.  Morgan  v.  Ap 
John  Gowge. 

14.  The  plaintiflF  is  adjudged  to  pay  to  the  defendant  50  s. 
cofts  for  profecuting  proems  of  contempt  againft  him,  and  no  coih 

y^  tempt  proved.     Gar/s  Rep.  117.  cites  21  &  22  Eliz.    Wrayford 
V.  Weight  &  Hingefton. 

15.  The  plaintiffs  as  fole  executor  to  R.  M.  exhibited  a  bill  agmnfi 

the  defendants  for  the  fame  mattery  for  which  the  plaintiff  and  D.  C.. 

as  exectitors  to  the  fame  M,  exhibited  another  hilly  and  ordered,  that 

both  bills  Ihould  be  referred  \  and  if  both  for  one  caufe^  ^  de- 
fendants 


fi^Viidahn  (hall  be  ^ilTmifled  from  one  of  the  bills  With  eofts» 
Carf  s  Rep.  125.  cites  2t  k  22  Eli^.  Maunder  v.  Wright  and 
AUiS. 

1 6.  A  defelidant  examined  touching  a  contempt ^  and  dif charged 
thereof,  (hall  have  cods  of  courfe,  if  a  ammiffion  be  not  prefent- 
ly  taken  out  to  prove  it,  and  if  he  prove  it  not,  then  increafe  of 
tofts.    Toth.  134.  cites  37  Eliz.     Atkinfon  v.  AilofF. 

17.  If  a  man  excepts  againfi  an  anfwer^  atid  hath  it  referred,  if 
thereupon  it  falls  out  to  be  good^  the  defendant  (hall  have  cofts 
iot  that  trouble  upon  motion.  Toth.  149,  cites  Hill.  ^9  £Iiz» 
Befwick  v.  Fox. 

Idv  A  bill  was  exhibited  againll  an  executoi^,  to  be  relieved 
againft  a  bond  given  by  plaintiff  to  the  teftator.  The  court  decreed 
for  the  jpiaitltifT,  and  140I.  cods  were  taxed.  The  defendant 
xnov^  to  havi^  the  cofts  difcharged,  becaufe  an  executor  is  not  lia- 
ble tb  coftS%  It  was  infilled,  that  an  executor,  in  all  cafes  at  law, 
where  he  is  defendant,  pays  cofts  if  the  judgment  is  againft  him, 
as  de  bonis  teftatoris  fi,  &c.  But  it  was  ruled,  that  an  executor^ 
being  defendant  in  equity^  /bail  not  pay  cojls^  becaufe  it  is  Without 
precedent.  Hard.  165.  Hill.  1659.  in  the  Exchequer.  Twifle* 
ton  V.  Thelwell. 

19.  Where  a  man  applies  to  be  relieved  agaihft  the  pcdalty  of 
a.  bond,  and  is  ordered  in  chancery  to  pay  intereft  and  cofts,  it 
will  extend  to  cofls  at  law  as  well  ai  in  tt>a^ery*  3  Ch.  R^  5* 
HilL  14  Car.  2.     Hall  v.  HighaiYi. 

20.  No  damages  or  eofls  wefe  given  on  a  bill  of  review,  and  it  *  Pttem. 
Was  faid,  there  was  nb  precedent  of  any,  and  compared  it  to  a  pi^lJ}^* 
judgment  in  a  Writ  of  etiroi^,  where  the  judgment  is,  that  the  s.'c.  ac- 
party  fliall  recover  quicquid  amifit  per  Judicium  prsedift*,  but  no  «>wJ»ns'y. 
damages  or  cofts*    3  Ch.  R.  15.  23  May,  16  Cat.  a*    Jackfon  v.  chim  r!^. 
Eyre*  83.  Uckia 

21.  Sutpeena  was  ferved  on  defendants  ferHtant,  tohd  gave  no  no^  ^'p*^' 
iice  to  defendaniy  who  was  profecuted  for  contempt  to  a  ferjeant  at  cwdili^r, 
arms ;  per  cut.  though  the  watit  of  notice  is  fufficient  to  difcharge 

the  contempt,  yet  defendant  Oiall  pay  plaintiff's  cofts,  elfe  plain- 
tiff may  be  put  to  charge  without  any  fault  of  his ;  for  prima  facie 
the  fervice  was  good,  and  nound  enough  for  plaintiff  to  go  on  with    [  41 7  ^ 
procefs  of  contempt,  and  10  (hall  have  his  coitt.    Hard.  405.  pi.  6. 
Pafch.  1 7  Can  2.  in  Sdacc.  Duncomb  v.  Hide. 

23.  Cofts  from  their  time  of  being  taxed  flialL  carry  inteteji^ 
and  fhall  charge  the  affets  by  defcent.  2  Chan.  Rep.  247.  34 
Car.  2.    Lady  Dacres  v.  Chute. 

24.  When  a  defendant  has  demurred,  he  may  affign  another 
caufe  oi  demurrer  at  thebar^  paying  cofts,  and  if  fuch  demurrer  is 
over-ruled,  he  ought,  In  iftridtnefs,  to  pay  double  cofts;  but 
when  a  defendant  has  pleaded,  and  there  is  no  demurrer  in  court, 
he  cannot  demur  at  the  bar,  though  he  would  pay  cofts.  Vem. 
78.  pi.  72.  Mich.  1682.     Durdant  v«  Redman. 

25.  Demurrer  allowed  but  without  any  cofts,  becaufe  it  was  a 
demurrer  only,  without  any  anfwer,  and  came  in  by  commjMons 
per  North  IL    Vern.  282.  ^1«  279.  Miclu  1684.    £lme  v.  Shaw. 
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North  K«  26*  Xid*  QiancclIoT  JefFeries  declared^  tliat  he  would  not  allow 
Sat  for  "the*  ^  ^^  "*^  ^^  difmifling  a  Hil  on  20  s.  cofts,  but  ordered,  that 
ftttttrc «  for  the  future  the  defendant  {hould  have  the  cofts,  he  ftould 
Buftcr  fwear  he  was  out  of  purfej   but  in  fuch  affidavit  he  rpuft.  fpecify 

Mendiiat      ^^  particulars,  that  the  court  niay  judge  of  the  reafooablenefs, 
hit  full         if  there  (hould  be  occafion.    Vem.  334.  pL  32&,  Mich.  1685. 
eoft«.  Vem.       27.  One  may  add  a  new  defendant  without  paying  coils ;  fo  a$ 
J I  .  Anon,  j-^-j^,  addition  docs  not  make  the  other  defendants  to  change 
their  anfwcr.     12  Mod.  561.  Mich.  13  W.  3.  in  Cane.    Anon, 

28.  4  55*  5  Annay  cap.  16.  f.  23.  Gives  defendant  full  cofis 
vjhere  the  bill  is  difmijfed  for  want  of  profecution. 

29.  Cods  are  siot  always  to  follow  the  event  of  a  cat^fe;  as  where 
the  defendants  claimed  800  /•  to  be  due  to  them^  and  upon  reference 
to  the  tnqpery  he  reported  i8o/*  due^  and  no  more,  the  court 
would  not  give  the  defendants  cofls,  though  the  balance  was  in 
their  favour,  becaufe  they  would  have  over-charged  620 1.  and 
it  being  in  the  cafe  of  a  charity,  the  plaintiflFs  were  ordered  their 
cbftsj^  becaufe  they  had  been  ferviceable  to  the  charity,  by  eafing 
them  of  the  620 1.  debt  which  was  claimed  againft  them;  and 
the  court  ordered  the  fame  to  be  paid  out  of  the  improved  rents 
of  the  charity.  Wms.'6  Rep.  576,  577.  Trin.  17 17.  Att.  Gen. 
at  the  Relation  of  the  Overfeers  of  Iflingtou  v.  the  Brcuers 
Company. 

30.  The  heir  at  law,  or  heir  male  to  the  honour  of  a  fiimify,  fliall 
not  pay  cofts  if  there  be  probable  caufe  to  contend  for  tbefatmlj 
eflate. — As  where  hc»  found  a  deed  by  which  a  remainder  vefted 
in  him,  and  not  being  privy  to  a  revocation  made  thereof  pur- 
fuant  to  a  power  referved ;  it  was  not  only,  lawful,  but  reafona- 
ble  for  him  to  make  an  enquiry  by  bill ;  *  per  Ld.  C3i.  Parker. 
Wms.*s  Rep.  482.  Mich.  1718.  Shales  v.  Sit  John  Barrington. 

31.  If  a  legatee  or  creditor  not  party  to  the  caufe,  comes  in  btfon 
the  mafter,  he  fhall  have  his  cofts  (  for  it  was  in  his  power  to 
have  brought  a  bill  for  his  legacy  or  debt,,  which  would  have  put 
the  eftate  to  farther  charge  -,  per  Ld.  C.  Macclesfield.  2  Wms.*s 
Rep.  26.  Trin.  1722.     Maxwell  v.  Wettenhall. 

32-  If  the  plaintiff  in  an  ijfue  directed  out  of  chancery,  gives 
notice  of  trial,  and  does  not  countermand  it  in  time,  chancery  on 
motion  will  give  cofts  without  putting  the  defendant  to  move  the 
court  at  law  where  tlie  iflue  is  to  be  tried.  2  Wms.'s  R^p»  68- 
Trin.  1722.  Anon. 

33.  A  bill  was  difmijfed  with  cofls,  and  the  perfon,  who  was  /«- 
titled  to  codsj^ied  before  they  were  taxed  i  there  is  no  relief  to  be 
had  in  this  cafe.  SeL  Cafeain  Cane,  in  tA.  King's  Time>  2i> 
Trin.  II  Geo.  i.  Anon. 
[418  J  34.  Decree  vr^s  had  by  default,  and  a  petition  for  re-hcarlngj 
the  perfon  in  poffeffion  of  the  decree^  did  not  attend  at  the  re-hiar* 
ingi  bill  difmifled  with  cofts  as  to  the  petitioner.  Sel.  Cafes  in 
Ld.  King's  Time,  50.  Mich.  11  Geo.  i.     Wilfon  v.  Dabbs. 

35.  On  a  i/7/by  A.  lord  of  the  manor  of  D,  againft  B.  lord  of  the 

manor  of  S.  to  fettle  the  boundaries  of  the  manor  of  D.   (the  parties 

in&lling  upon  different  boundaries)  it  was  ordered  that  they  give 

.    ♦  XI  ••  a  note 
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ti  note  to  each  other  of  their  boundaries,  and  the  mattet  to  be 
tried  in  a  feigned  iffue^  which  being  afterwards  Jjundfor  the  de^ 
fendant  on  3  Jeveral  tfialsy  (the  2d  having  been  certified  by  the 
judge  to  be  againft  evidence,)  and  thereby  the  boundaries  ap-> 
peared  to  be  as  given  in  by  the  defendant.  It  was  admitted 
that  as  to  the  cofts  of  the  3  trials,  the  plaintiff  muft  pay  them  ; 
but  his  counfel  urged  that  as  to  the  colls  here,  the  bill  was  in  na^ 
ture  of  a  bill  of  partition ^  in  which  cafe  neither  fide  pay  cofts« 
But  the  matter  of  the  rolls,  though  he  allowed  the  obje<iion  to 
have  fome  weight,  held,  that  as  the  defendant  had  no  bill  here^  and 
the  plaintiff  might  have  tried  the  matter  at  law,  and  more  efpe- 
cially  fince  no  part  of  the  ijfue  is  found  for  the  plaintiff ^  he  fliould  be 
within  the  common  rule  and  pay  cofts  throughout ;  and  difmiffed 
the  bill  with  cofts*  2  Wms/s  Rep.  375.  MicL  17264  Metcalf 
V.  Beckwith. 

36-  Note,  the  courfe  of  the  court  is,  that  where  a  caufe  is 
brought  on  upon  a  Kll  and  anfwer^  and  the  plaintiff's  bill  is  difmiffed 
as  againft  a  defendant,  there  only  40  /.  co/ls  is  to  be  paid  by  the 
plaintiff;  but  if  the  plaintiff  has  a  decree  againft  the  defendant, 
though  upon  bill  and  anfwer  only,  there  if  the  plaintiff  has  cofts 
given  him,  it  muft  be  co/ls  to  be  taxed.  2  Wmst's  Rep*  387. 
Mich.   1726.  Anon. 

37.  A  imtnefs  exatmned  on  a  commiff^  depofedy  refUBing  njaords  i^«#thefe« 
upon  .^  •  ...  for  which  he  was  ordered  to  pay  cofts  \  but  upon  a  ^^^  , 
motion  to  difcharge  the  order,  Ld.  C.  King  faid,  that  he  found  qu«it,  if 
the  commiflioners  on  both  fides  attended  at  the  examination,  and  ^^  ir.ttrr^^ 
fince  it  was  their  fault  to  take  down  any  depofition  that  was  fcan-  5^*7^,'' 
dalous  or  impertinent,  he  difcharged  the  onler.     2  Wms/s  Rep.  vrhethcr  the 
406*  Hill.  1726.  Anon»  counfcingn- 

'  ing  them 

would  not  have  been  Ctble  to  cofts  ?   Dut  that  It  fcems  in  the  principal  cafe  it  did  not^  it  being  tlie 
Uft  general  interrogatory.    Ibid. 

38.  If  an  anfnoer  be  reported  fcandahus  or  impertinent y  the  cpfts 
by  the  rule  of  the  court  are  to  lie  upon  the  counfel ;  arg.  and  not 
denied.     2  Wms.'s  Rep.  406.  Anon. 

39.  If  there  be  a  decree  for  cofls^  and  the  d^cndant  dies  before 
taxationy  the  cofts  are  loft ;  arg.  and  admitted  on  the  other  fide, 
that  if  not  afcertaincd  on  the  death  of  the  party,  they  are  in  fome 
cafes  loft  J-  but  where  they  are  to  be  looked  upon  as  a  duty  and 
not  as  cofts  onlr,  as  where  the  fuitor  having  paid  the  regifter 
his  fee  for  making  an  entry,  which  he  neglefted,  by  means 
whereof  the  proceedings  were  irregular  and  the  defendant  ^liged 
to  pay  58 1.  cofts  i  the  regifter  muft  re-imburfe  the  fuitor,  and 
though  he  dies  before  the  cofts  afccrtained,  yet  his  executor  (hall 
be  liable.  For  this  ^as  not  a  bare  mifbchaviour,  but  the  receipt 
of  the  fee  amounted  by  implication  of  law  tt>  a  promife  and  agree- 
ment to  procure  an  entry  \  and  it  was  fj  held  by  Ld.  C.  King. 
2  Wras.'s  Rep.  (657)  RCch.  1731-    James  v.  Philips. 
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(B.  a)  How  tbe  Suit  (hall  be  profecuted^  [or  rather 
in  what  Cafes  Inferior  Courts  of  Equity^  exceeding 
their  Authority,  ihall  be  prohibited.] 

£t.  T  ]PON  a  fuit  in  a  court  of  equity,  if  the  court  will  compel 
V^    the  defendant  to  Rand  to  their  anuardj  a  prohihttion  fhdi  he 

grar^tedi  for  tms  is  againft  law ;  for  if  they  have  jurifdi£lion  of  the 

thing,  they  may  compel  him  to  perform  it  without  an  obligation. 

H.  13  JaC.  B.  R.  BETWEEN  Atkinson  &  Hobbs,  a  prohibition 

gritited  to  the  council  of  York-] 
S.  p.  Where  [?•  If  thlrre  be  zfuit  before  the  council  of  the  marches  of 
«  fuit  was  Wales»  and  the  cauft  ie  djfmijffedf  tut  referred  to  certain  perfons  to 
g^^lj  hear  and  determine  it,  and  this  is  vntbout  the  confent  of  the  defendant; 
^  -  but  theteupon  the  referrees  make  an  order^  and  certify  it  to  the 
•  rol»  3S3.  court,  aud  foi^  non-petformance  thereof  the  court  (•)  imprijon  him  \  a 
^— "^^r**^  prohibition  lies,  for  the  court  cannot  make  ftrangers  judges  in  the 
•xJ^^Mich  ^^^^  without  the  affent  of  the  parties.  M.  8  Car.  B.  R.  between 
xoi!  Trio.   Matow  &  Matow  refolf  cd,  and  a  prohibition  granted.^ 

17  Car. 

C.  B«  and  fajrs,  tiatt  by  •nfcrriag  iIm  SMdls  of  the  cauft^  the  ecbot  they  wouU  cictte  coeita 

of  eguity  without  sunba* 


(G.  a)    Examination  of  Witnefles  in  Perpetuam  rd 

Memoriam. 

^\m  TF  a  man  affitnUes  to  J.  S.  in  confideraSim  that  he  will  marry  his 
^  daughtetf  thai  he  will  pay  him  500  /.  after  the  death  ef  J*  D- 
in  this  cafe,  becaufe  the  witnejes  are  M^  and  J.  D.  it  as  young  as 


%  S.  fo  that  the  witncfles  to  prove  the  promife  may  die  before 
J.  D.  and  fo  J.  S.  fliall  be  without  remedy  for  his  promife,  he  may 
exhibit  his  bill  in  dian^ery,  and  examine  witnefles  to  prove  it,  in 
^  which  hCf  that  made  the  promife,  may  join  in  nature  of  an  c};- 
mmination  in  perpetuam  rei  memoriam.  M.  19  Jac.  in  chancery, 
BETWEEN  Sir  Edward  TiR&EL  &  Sir  Thomas  Co.]. 

2.  Witnefles  were  examined  iy  commi^on  before  aefwer^  in 
regard  they  were  Mn  Gary's  Rep.  67,  68.  cites  2  £liz«  foK  171. 
Sir  Radmus  Bagnold  y.  Green. 

3.  The  plaintiff  exhibited  his  bill  to  examine  wimefles  in  per* 
pctual  memory  touching  a  leafe  of  lands,  which  he,  and  tbofe  by 
whom  he  claimeth  have  enjoyed  40  years ;  the  defendant  by  anfwer 
claimeth  the  lands  as  copyhold  of  inheritance  to  S.  who  is  owner  of  the 
inheritance,  and  within  age ;  and  therefore  prayed  that  no  wit* 
nefles  might  be  examined  till  S.  be  of  full  age^  And  yet  becaufe 
the  witneffes  being  old^  and  may  die  in  the  interim,  therefore  a 
iiubpoena  is  awarded  againft  the  defendant,  to  (hew  caufe  why  a 

commiflion 


CJanrerg^  ♦420 

tommilfion  (hould  not  be  granted.  Gary's  B^ep,  156^  157,  ci^ 
a  I  Eliz.  Hearing  y.  Fiflier. 

4«  A  bill  to  examine  witnefles  in  perpetual  memory,  tottching 
commoily  not  thought  fit  i  fitit  a  bill  upon  the  titie^  ofkl  to  examim^ 
'  and  publication  thereupon,  ami  then  to  go  to  tavf^  Toth.  80.  cites 
38  &  39  Eliz.  Throckmoxfon  v.  Griffin. 

*  5.  A  bill  to  examine  witneiles  in  perpetual  memory,  concenw 
ing  common^  was  retained.  Toth,  85.  cites  1 1  Car.  Pott  v.  Scar- 
borough. 

6.  Witnefles  were  examined /^^^^j^^^or/  an  tntmL  Ch.  Rq>.  174, 
anno  1659.  Cooper  v.  Tragonwell. 

7.  W  itntBcsyrcrt  examined  to  prove  a  true  deed  ^u/ii  of  a  Jlntf  A.Md3» 
whereby  the  lands  were  limited  to  the  conufor  and  bis  wife  for  ^  ««'^  if 
life,  and  after  to  the  plaintiff  their  eldeft  fon  in  Uil,  and  to  dif*  *^J"'' 
prove  a  ad  deed  of  ufes  forged,  limiting  the  remainder  to  the  ^jhftx* 
heirs  of  the  furvivor  of  the  conufor  and  his  wife*     At  the  time  /«Ai*rM/A« 
of  the  fine  levied  J.  S.  had  an  eftate  for  life  in  the  lands,  and  i?  ^t^X'^ 
ftill  livingi  but  ^e  conufor  and  his  wife  are  dead.    The  conufor  lifo.    a* 
fold  the  lands,  and  made  a  title  by  the  forged  deed  of  ufu.    The  J«>«ffc^  • 
///rrA^ 4emurred  to  the  bill;  but  becaufe  the  plaintiff  copld  mfn^hiT' 
not  try  his  title  at  law,  the  tenant  for  life  being  livings  and  that  wimcilb  vo 
therefore  this  court  b  obliged  in  juftice  to  preferve  a  title  ^  law,  [I?^*^. 
which  cannot  at  prefent  &  tried  by  reafon  of  fach  impediment,  mo^y^i 
the  demurrer  was  over-ruled.    Neu.  Ch.  Rep.  125,  126*  annp  tobeUmit- 
20  Car.  2.  Seaborn  v.  Chilfton.  tydtotryhi, 

tiUe  in  the 
life- time  of  the  tenant  for  life  ;  but  fonfaoch  u  B.  a  purchaibr  wat  a  deftadaot*  the  court  would  do 
nothing  in  it,  but  diDnifled  the  plaintUT'i  bill }  and  he  loft  Ue  land  for  want  of  examining  hit  wit* 
neflcs.    Cited  per  Ld.  Rawliolbii,  Tria.  1690.  Vem.  1 59.  aa  the  cafe  of  Scybeni  v.  Clifbn. 

8.  Bill  was  to  perpetuate  the  teftimony  of  witnefles  to  prove  a 
nvill  and  codicil.  The  defendants //an/  ^fiM  ^^  the  prerogative  courts 
concerning  the  validity  of  the  laid  codicil,  where  that  matter  \% 
proper  to  be  determined.  The  court  allowed  the  plea  qmufque  it 
is  determined  in  the  fpiritual  court,  whether  the  £ud  ccHlicU  is  to 
be  proved  or  no,  but  without  cofts.  Fin.  Rep.  67.  Hill.  25  Car.  2. 
Rogers  v.  Bromfield  &  al'. 

9*  The  method  is  firft  to  exhibit  a  bill  in  chancery,  and  therein 
to  fet  forth  a  title  and  that  the  vritneflcs  to  pfore  it  are  old,  and 
not  likely  to  live,  by  which  the  plaintiff  is  in  danger  to  lofe  it,  and 
then  to  pray  a  commiffion  to  examine  them,  and  a  fubpcena  to 
the  parties  concerned  to  fliew  caufe,  if  they  can,  to  the  contrary  \ 
and  thefe  depositions  are  not  to  be  ufed  againft  any  other  than  the  . 
fame  defendants,  or  thofe  claiming  und^  them.  See  Iin.  Rep. 
391.  Trin.  30  Car.  2.  Mafon  v.  Goodbume,  in  Marg. 

lo.  Bill  to  ^ring  a  deed  into  courts  and  to  perpettute  the  tefti* 
mony  of  witnefles,  and  decreed.  Fin.  Rep.  391.  Trin.  30  Car.  3« 
Maion  Y.  Goodbum  &  Fellowlove. 

f  I  •  Bill  by  a  commoner  (againft  whom  an  a^tfon  was  brought  at  ^  ^'  ^^^* 
few  by  another  commoner,  and  10  L  damages  recovered)  to  ex-  j^J*  q^ 
amine  his  witnefles  to  prove  hit  rirbt  of  common  in  perpetuam  rei  who  b  A* 
memoriam.    Per  cur.  fuch  bill  is  not  to  be  admitted  here ;  a  ^^  */ 

K  k  3  commoner  *  '•■^•^ 


ptjcbary,  commoncr  ought  not  to  come  here  to  prove  his  right  of  common;! 
IT'm;!^^'  till  he  has  recovered  at  law  in  affirmance  of  his  right.  Vern.  308^ 
br^ngTbiii    Hill.  1684.  Pawlett  v.  Ingrefs. 

to  examine 

hit  wicnefles  in  perpetnanii  Ac.  though  he  has  ntf  tJIMjM  bh  Me  af  Uw.  But  if  oae  that  i<  ooC 
of  pofleflion  bringt  itich  bill,  a  demurrer  will  be  good.  Bat  where  tb* pUhiiif  fugi^Ud  that  tbe^ 
foidant  tbreatentd  to  dijittrb  b'm^  &e.  vtbm  bh  wtnefit  Jbiild^  bt  dtid^  M  the  defendant  not  onlf 
Chieatencd  but  actually  did  diflurb  byji/bitig,  &c.  daily ,  in  lucl\  cafe  the  defctidsnt fi^ld fltad  tbst  bt 
did  daily  dijhrb  tbifUmftff  0md  tbtrthrt  tbt  fUintiff  Jbivld  Jtek  remedy  at  law  ;  or  it  the  pUiotiff 
had  ^  ihewn  in  hie  biil  that  defendant  had  a£fcually  difturbed  bim,  then  the  dimtmw  had  been  propa, 
but  not  for  barely  threatening.  Chan.  Prec.  531.  Trin.  lyso.  The  Dulce  of  Dorfst  t«  Sc^ 
Girdier. 
•  Decreed  per  Ld.  Keeper  Wifght.    See  Chan  Piec.  531*    Winn.  ▼•  Hattf ^ 

12.  On  a  bill  to  perpetuate  the  teftimon^  of  witnefles  touching 
a  right  to  a  way,  the  plaintiff  muft  fet  out  the  way  exaflly  in  hiai 

[  42X  ]  \yLMper  isf  trans  as  he  ought  to' do  in  a  declaration  at  law*  But 
by  North  Ld.  Keeper,  fuch  trivial  things  as  ways,  rights  of  comr 
tnon  or  nvater-cwurfes^  (hall  not  be  examined  into,  or  at  le^{t  not  till 
after  a  recovery  at  law  \  for  the  examination  cofts  more  ^han  the 
value  of  the  thing ;  and  in  the  prefent  cafe  the  plaintiff  is  either 
diflurbed  in  his  way,  or  he  is  not ;  if  he  be,  he  has  his  remedy  at 
law ;  and  if  he  be  not,  he  has  no  reafon  to  complain.  But  for  the 
plaintiff  it  was  faid,  that  the  bill  charged  \h7iXmt  piainttff^'s  tenant 
was  in  combination  with  the  defendant^  and  would  not  fuffer  the 
plaintiff  to  bring  an  a£lion  in  his  qame.  Vern.  312.  pi.  308. 
Hill.  1684.  Cell  V.  Hayward. 

13.  If  a  bill  be  exhibited  for  the  examining  of  witneffcs  in 
pcrpetiiam  rci  memoriam,  if  the  plaintijf  therein  prays  reliefy 
the  bill  (hall  be  difmiiTed.  2  Vent.  366.  Pafch.  36  Car.  2.  in 
Cane.  Anon. 

Nor  any  one       14.  Devifee   (hall   not  examine  witnefles   in   perpetuam  rei 

dfe,  if  he  memoriam,    to  prove   a  will   againfl  a  purchafor  without  notice^ 

impediment  till  the  will  has  been  eftabliflied  by  a  verdift  at  law  5  per  Ld. 

of  trying  bis  C.  Jcflries.     Vem.  354.  pi.  350.  Hill,  i  8?  2  Jac.  2.  Bechinall 

titteatiaw.  y.  Arnold. 

Vcm.  441.  , 

pL  415.  HUI*  1686.    Pairy  y.  Rogen* 

15.  If  witneffes  are  examined  to  perpetuate  teftimony,  and 
'  ^terwards  a  witnefs  dies,  yet  the  depofttions  Jhall  not  be  evidence^ 

but  only  between  the  parties  to  the  fuit.  Arg*  Carth.  8o*  Mich* 
I  W.  &  M. 

i6.  A  bill  was  brought  to  dj/^aver  a  title  to  land,  and^or  an 
account  of  the  profits^  and  to  ptrpetuafe  Ujiimony^  lstc»  The  defendant 
aufwcred  as  to  the  title,  and  demurred  as  to  the  perpetuating 
evidence,  in  regard  the  plaiptiff  might  bring. his  eje£lment  and 
examine  his  witneffcs  at  the  trial.  An^  m^qxi  t^fidavit  that  the 
plaintiff *s  witneffes  were  i^rm^  and  unable  to  travel^  the  demurrer 
was  over-ruled  by  the  mafter  of  the  roUS)  and  after  by  the  lord 
chancellor  on  a  rc-hearing  ^  but  his  lordfhip  admitted,  that  with- 
out fuch  an  affidavit  the  demurrer  would  have  beengood^  it  being 
a  common  fuggeftion  in  a  bill  %  but  when'fworn,  if  fuch  demurrer 
Qiould  be  albwcdi  it  would  introduce  great  inconvenience  and 

bardihtfS} 


chancers.  42^ 

hardlhipSj  and  a  failure  of  juftice.  Wms/s  Rep.  117.  ](lill.  1709. 
Philips  V-  Carew. 

17.  It  is  a  pofitive  rule  that  where  there  is  any  douh  on  the  proofiy  'Wd,  cttet 
a  nvill  will  not  be  eftabliihcd  againft  an  heir  without  a  trial  at  t^'e^cafe" 
law.     9  Mod.  90.  Hill.  10  Geo.  1.  Dawfon  v.  Chater.  in  the  houfe 

of  lords  ta 
decreed^  though  he  himfclf  had  pxtnred  the  will  in  Dodon*  Commoni  u  to  the^peribnal  eftate* 


(D.  a)      Bills  in  Chancery.     For  tirhat  they  may  be 
brought,  and  in  what  Cafes  they  lie,  in  General. 

If     A   Bill  was  brought  for  an  account  of  a  perfonal  eftate^  and     Aico^nt, 
^^  decreed,     2  Ch.  Cafes^  43*  32  &  33  Car.  2.  Colfton  v.  ^    ">^    *- 

Gardner,  ^  '»^-  Ac- 

count (D.  a) 

2.  Chancery  has  admiral  jurifdiflion  by  the  ftatute  31  H.  6.  Mfnirai  ju^ 
N.  66.  or  68.  which  was  never  printed,  and  letters  ofreprivuil  may  ,  '^'^^  '^'j 
be  repealed  in  chancery  after  a  peace,  notwithftanding  the  letters 
patents  are,  that  no  treaty  of  peace  (hall  prejudice  them.    Vera. 
54.  plr  51.  Pafch,  1682,  The  King  v.  Carew. 

•  3,  Chancery  cannot  compel  one  to  execute  a  truflforan  alien  s       Mn. 
per  Roll  J,    Sty,  2j,  Pafcht  23  Car.  B,  R.  in  cafe  of  the  King  v.  ^    "y    ■** 
Holland.  *  [  422  J 

4*  Alimony  was  decreed  in  chancery  on  a  fuit  by  the  wife  and     Alimony. 
her  brother,  againft  the  hufband,  to  be  paid  her  for  a  year  and  an       ~-     ^ 
half.     ghan.  Rep.  44.  6  Car.  i.  Lafbrook  v,  Tylcrt  f^&rJ^* 

5.  Bill  to  be  relieved  againft  a  henl  hond frauduUntlf  aligned  by  Bt^lUnls? 
the  fheriff.    Vern.  87.  pi,  76.  bGch.  1682.  Izrael  v.  Narboum. 


6.  Chancery  wiH  not  intermeddle  with  commiflioners  t^ffewers  BMkmptt. 
(ucounts I  othcrwife  in  cafe  of  receivers  by  authority  in  c?fe  of  ^     ■/   ^ 
commiflioners  of.  bankrupts.     Chan.   Cafes,  232.  Trin.  26  Car. 

2.  Anon. 

7.  One  that  has  been  examined  by  commijfioners  of  bankruptSj  may 
be  examined,  or  put  to  anfwer  to  mtfatne  matter  in  cane.  2  Chan. 
Cafes,  73.    Mich.  33  Car.  2.    Perrat  v.  Ballard. 

8.  Bankrupt  or  no  banhmpt  is  only  triable  at  law,  and  fo  a  bill 
was  difmiiled.  2Chan«  Cafes,  153.  Mich.  35  Car.  2.  Harding  v. 
March. 

9.  Bill  may  be  brought  in  chancery  to  foreclofe  mortgage  of  B^ZdjH? 
lands  out  of  the  jurifdiaion  6i  the  court,  (as  of  the  iflands  ofSarke^  <    *»    ^ 
Guemfeyy  &c.  whidi  are  governed  by  the  laws  of  the  dutchv  of  *  ^«™' 
Normandy)  if  the  pcrfon  be  here,  or  otherwifc  there  might  oc  a  ^^  \ljkla^ 

K  k  4  failure 


42t  Cfiancf(s» 

170$  Toi.  failure  (Kf  jttiUce^  wd  cluincery  4^  in  ferjomm  ft  n^  ia  rm» 
te'^7  s?'p.    ^  Saik.  404.  4  Ann.  in  Cane.  Anon. 

and  feemt  to  be  S.  G.  ta4  U.  Keeper  ofcr-nded  ^  ptei  to  tke  jnriiSttffiDa  lor  tbe  icifoB  heic 

f  nen.  and  aUby  bectafe  tbe  great  wai  of  the  whole  Ulaod* 

Bomndsries.  ^  jq,  fhc  point  hctng  ^parcel  or  no  parcel  decreed,  and  beinguncer-' 
\  c  p  u^  tain,  the  lands  lying  intermixed^  ordered  to  be  fet  out,  notwimftand- 
the  opinion  ^^g  ^^c  defendant,  by  general  words,  in  a  bargain  and  fale,  bave 
of  the  enjoyed  the  fame  long.  Toth.  1269*  127*  cites  9  Jac.  Dean  of 
^^^Z\.o.  Windfor  v.  Kinnerfley, 

cites  the  cafe  of  Egerton  v,  Egerton. *  S.  P.  Toth.  sto.  cieei  Pdch.  i  &  3  Car.  Hobby  ▼. 

Bonbyi  S.  P.  Toth.  210.  dtci   P^ch.   i%  Cv.    Mr.  Pagers  report  of  Hetly  ▼•  the  £^1  of 

Suffblk.  •  ' 

11.  Afuit  to  fet  out  boundaries.  Toth«  84.  cites  Mich^  2  Carl 
Tipping  V.  Chamberlain. 

12.  On  a  bill  to  fettle  boundaries  bctwecn^ffti»/rfwj«rf  forwjA 
Ettgiyb  lands,  a  commiflion  was  ordered  to  be  dire£ted  to  certaiti 
perfons,  as  well  to  take  the  defendant's  anfwer,  as  alfo  to  fet  forth 
the  metes  and  bounds,  and  to  return  terrars  and  boundaries, 
which  was  done  accordingly,  and  by  confent  of  the  parties  the 
court  decreed  the  boundaries,  and  that  the  fame  be  ratified  to  all 
intents,  as  if  the  fame  had  been  judicially  pronounced  upon  a  &U 
hearing  in  court.  Nelf.  Chan.  Rep.  14.  by  U*  Coventry,  7  }ac«  \* 
Spyer  v.  Spycr. 

13.  Decreed  tor  prednBs  and  parcels.  Toth.  130.  cites  8  Car. 
Mayor  of  Norwich  v.  Dean  of  Norwich. 

14.  Bill  was  brought  for  a  commiifion  to  fet  out  the  boundaries 
rfa  parcel  rf freehold  land,  ef  about  1 2  acres y  fuggejled  to  he  intenrnx" 
id  with  copyhold  lands,  and  undivided,  and  which  defendant  had  rf- 
covered  at  law^z$  belonging  to  him,  and  that  the  metes  and  bounds 
of  the  faid  freehold  lands  were  deftroyed.  The  plaintiff  offered  to 
fet  out  12  acres  of  copyhold  lands  in  lieu  thereof,  fo  as  fuits  at 
law  miffht  be  avoided,  and  he  indemnified  from  a  forfeiture  to 
the  lord  of  the  manor.  But  it  appearing  by  the  defendant's 
ai)fwer,  that  the  lands  by  him  claimed  and  recovered  are  9  diftiud 

£  423  "]  piece  of  ground,  and  inclofed,  and  known  by  the  name  of  H.  and 
UQt  intermixed,  a  commiifion  was  denied*  Fin.  Rep.  17.  Mich. 
25  Cgr.  2.  Davenport  v.  Brondey. 

15.  Fqur  acres  of  lands  which  the  plaintiff  had  title  to,  being 
intermixed  with  lands  of  defendant  in  a  great  JiM^  and  which,  by 
ploughing  and  o^^^  meanSf  were/o  deftroyed^  thai  they  could  not  he  dsf' 
tinguijhed,  from  the  other  lands  of  the  ddFendant's^  a  commiifion  was 
decreed  to  fet  out  the  metes  and  bounds  of  the  faid  4  acres.  Fin. 
Hep.  96.  ]^ill.  25  Car.  2.    Boteler  v.  Spelnian. 

16.  Lan4t  were  Uafedfir  three  Hves  to  the  defendant's  fiither, 
who  had  lands  of  his  own  contiguous.  Thcfmces  were  zhct' 
vnxi&  thrown  down^  and  boundaries  defiroyed*  The  plaintiff  (grand- 
ion  of  the  leflbr)  brought  his  bill  for  a  difcovery  thereof,  and  alfe  of 
what  was  in  arrear  for  rent,  &c*  and  the  court  ordered  defendant 
to  anfwer  as  to  the  boundariei.  Fin*  Rep.  239.  Mich,  27  Car.  %. 
Qlynn  v,  S^wcn, 

17,  A, 


17.  A  OMimiffion  ^jfas  decieed  to  iS^t  out  l>oiindaTle8,  wherebf 
60  acres  of  copyieU  might  be  dtftififiiijbed  from  the  freeholds  of 
other  perfons.      Fin.  Rep.   i6a.  Mick  32  Car.  a.  "Wlatie  v. 
Carpenter. 

1 8.  Bill  for  rm$s  purchafed  by  the  plaintiff  of  ajv  and  3/../fr  where  • 
unn.  fuggefting  conitai>t  payment  time  oat  of  mind,  but  that  they  '»^*cliai|« 
could  notrrecover  at  law^  not  knowing  the  nature  of  the  rent,  ^bc^^Sii 
whether  rent-charge,  fervice,  or  feck,  and  the  boundaries  of  the  outof  laiuli, 
land  being  uncertain,  fo  could  not  declare  at  law  fo  precifely  as  ^u^j^'V^ 
was  required  in  an  avowrjr ;  bjit  defendant  defiring  thg  matter  bi^lSjrJ* 
might  be  tried  at  la^,  ^j\  |flue  wan  direded  to  try  if  any  and  what  mixed  with 
renu  were  ifluing  out  pf  all  or  any  of  the  lands  in  thebUl  mention-  ^?^^ 
ed.     Vem.  359.  pi.  354.  Hill.  1685.  Cox  t.  Foley.  dvietfo 

coafbfcd 
that  tht  plaJatifft  oould  not  Mxwt^  u^  therefore  pmred  reDif  by  hill  j  ■  commSffioD  wm  order^  t9 
let  ottt  the  Undt,  an^  the  f^m'e  wm  returned  and  certtoed  accordingly.  Chin.  Calety  145,  146.  ales 
It  u  a  precedent  produced  to  the  courts  at  of  i  A  Car.  %,  BcwaMn»  allaa  Boccmaoy  ▼.  Yatet.  "  _ 
S^nip  precedent  cited  as  prod4ced»  Nelf.  Chn.  lU^.  tai,  t^i,..^.  p.  meotioned  Chan.  Rn»  6t« 
In  S  Car.  I.    Harding  ▼.  Suffolk  (Covottfii).  '     ^ 

I  p.  The  plaintiff's  and  defepdsint's  landa  lying  contiguou9, 
the  bill  was  to  difcorer  (he  boundafies  of  the  defendant's  eftatc, 
alleging  the  fame  fully  appeared  by  the  deeds  and  writings  in  his 
hands.  The  defendant  dem^ncd.  a  Vem.  38.  pi.  34.  Hill. 
]688.    Hungerford  t.  Goreing. 

20.  A  gentlewoman  took  the  death  of  her  hu(band  fo  heavily,  c*ifi>'«% 

that  flic  iaid  flie  would  never  marry  again.    Her  fon  gave  her  ^^i^^*  ^ 

XO 1.  to  pay  100 1.  when  Jhe  Jhould  marry  ;  which  (he  took.     Af-  %  ch.  Caica 

terwards  flie  manied.    Decreedtorepay  thp  lol.  only.    Ow.  34.  241.  Ti^ior 

Trm.  31  Eliz.  Anon.  J'S"!^ 

^  S.  p.  but 

(he  defflHrrer  wai  ofer^niledy  and  ^ef^dant  ordeicct  to  anfwer. 

at.  A  widow  gave  a  hond  of  100  A  to  B*  on  condition  of  her 
marrying  again,  and  B.  gave  100 1.  bond  payable  to  the  widow's 
executors  if  (he  did  not.  The  widow  marries.  Decreed  the 
bond  to  be  delivered  up.  a  Vem.  aij.  pi.  197.  Hill,  i6qq* 
Baker  v.  White. 

aa.  A  bill  in  equity  will  not  lie  to  redeem  a  mortgage  rf^ chambers  ChMtben  in 
in  an  inn  of  court  s  but  application  muft  be  made  to  the  bench,  '***e/^^«^« 
and  if  not  redrcfled  there,  then  to  the  judges  of  the  fociety  5  and  \j      dil^ 
the  courts  at  Weffioiinfter  have  always  declined  meddling  therein.  caaTc  com« 
And  in  the  principal  cafe  the  mailer  of  the  rolls  faid  he  would  ing  hefore 
not  meddle  with  it  j  but  the  benchers  themfelves  having  recom-  ^^JjUg, 
mended  it  to  the  plaintiffs  to  come  hither,  and  left  them  at  liber^  he  ohli«ed 
to  make  this  application,  therefore  he  thought  fuch  bill  proper,  ^on  to 
^nd  decree  a  redemption,     a  Wms.'s  Rep.  511.   HilL  1728.  2ieib«ieheii 
Rake{traw  v.  Brewer.  would  not 

determine 
the  mattery  hot  had  glfoi  leave  to  go  to  lew ;  and  Taid  that  this  regard  onght  to  be  had  to  all  the  fytm 
cietiei  of  law;'  that  all  thair  difputes  may  be  teiminated  among  themfelves  j  and  that  Ld.  Keeper 
Wright  fcfttftd  to  hear  •  caiUe  of  dua  aataie,  and  lent  it  back  to  the  bcncherf.    in  thii  cafe  the  court 

dc^BtmiacA 


i^  €tBntm 

dettnnined  the  righty  and  orlefcd  that  (he  boidicrs  ikoaM  .iHtIc  whatwai  rfoefor  ^nci^,  hrtertft, 
and  coftsy  and  to  take  accountt  af  the  ferenl  receipts  and.  allowiAcei.  Caies  ui  Chancery  in  £d,  Kiag'i 
Timet  56f  ii  Geo.  S.  C. 

OMatirtffi^      23.  Bin  ^ra«  difmiiled  where  h  was  brought  to  he  rtlietcd  on 
^^awrw.  ^  cQHnteral  feeurity  and  fupplemintary.     Chan.  Cafes,  301.  Mich, 
jA  nttniar  tf  28  Car.  2.  Batns  V.  Canning  and  PSgot, 

yhndi  takes 

'0  fufe  of  tbem  ''  '  ctrtsk  rewt^  wkk  fnditim  tf  tt-mf^t  "^  sWai  epHat^vl  fecmrit^farl^  ptymnt 
•dftbi  rtHtt  and  a  power  t>  re-enter.  The  rent  was  arrear^  and.  a  re-entfy  was  made,  and  pofTdTed  the 
0iiie  federal  years.  The  vendor  could  have  no  relief  agalnft  the  cotiateral  fccurity,  without  paying  the 
irreart  of  the  rent  due  before  the  rc*entry/ai  well  is  after,  the  lands  fold  being  worth  bat  160).  a  yeai, 
^rhercas  they  were  fold  as  worth  450 1.  *'ytM^  99A  t^  Icale  taken  was  at  that  rent.  Chan.  Cafei»  161. 
Tthi*  vj  Car*  i.  Anon. 

f^  ^hj.  '^  24.  Bills  of  conformhj  have  been  long  Tmce  exploded^  and  there 
p»/of»i(y.  ^  Js  no  fuch  equity  now  in  tliis  court  j    per  North  Ld.  Keeper. 

Vem.  153.    pi.  14a.  Pafch.  35  Car.  2.  in  Alderman  BacbvcU'* 

cafe. 

25.  Bill  was  brought  by  the  heir  at  hyr  for  a  horn^  by  which 
Forsborm,   the  land  was  held;  and  North  Ld.  Keeper  was  of  opinion  the 

'  heir  would  be  well  intitled  to  the  horn  at  law.      Vem.  273. 
pi.  270.  Mich.  1684.    Pufey  v.  Pufcy. 

26.  Bill  was  brought  to  have  recompertce  on  the  eviBicn  ofajmn- 
joirtrjs.    ft^re^  ontheJIatyteof2'j  H.  8.  10.     2  Vem.  666.  pi.  593.  Mich, 

y^  7    ~^  1 7 10.  .  Countefs  of  Derby  v.  Ld.  Derby, 

Jointrefa. 

7    fdiai   '       ^''  Where  a  matter  is  determined  by  a  ^ur^  ereRed  h  ano8 
jfi  rjr    of  parliamenty  and  the  matter  was  proper  for  their  juriklidioni 
chancery  will  not  intermeddle.    Fin.  Rep.  319.  Mich.  29  Car.  2. 
Combs  V.  Kingfton. 

28.  On  demurrer  and  plea  to  a  bill  to  have  an  ecamnt  of  the 
profits  of  the  Mendippe  mines  in  Somerfetihire,  they  plca^  a 
fpecial  a8  of  parKameftt^  which  had  given  jurifdiifion  of  all  matters 
arifing  within  the  mines  to  the  courts  of  exdufve  ^ 
all  other  jurifdiSlions*  Per  Ld.  Chancellor,  the  plea  is  not  good, 
becaufe  although  you  plead  an  exclufiirc  jurifdi^ion,  yet  yon  do 
not  aver  that  there  is  any  court  of  equity  there.  Vem.  ^8.  pi.  55. 
Trin,  1682.  Strode  v.  Little. 

29.  And  this  is  not  like  the  jurifdidiion  of  the  fenver^  where 
this  court  cannot  intermeddle,  becaufe  there  was  a  netv  jurifSe^ 
tion  created  and  referved  intire  to  itfelf;  but  here  the  jurifdi£lion  of 
determining  matters  relating  to  thefe  mines  is  transferred  to  the 
courts  of  which  are  ancient  courts,  in  which  Ky 
the  common  law  this  court  did  interpofe  in  equitable  matters. 
Vem.  59.  pi.  55.  Trin.  1682.    Strode  v.  Little. 

3  a.  A  bill>   which  was  only  preparatory  to  the  bringing  an 
^  anion  on  the  cafe^  was  demurred  to  and  allowed.'   Totlu  72.  Trin. 
iuttJbring  38  Eli2.    Williams  v.  Nevil. 

tn  aAion  of  troTer  it  is  common.     Arg.  Vera.  397.  ia  cafc  of  tlic  Eaft-Ifidia  Company  t»  £wa$> 
and  cited  the  piaccr*a  caL  in  this  ocuct. 

31.  If 


31.  If  A.  dlflbifes  me  of  land,  and  builds  a  houfe  on  this  land, 
I  (hail  have  z  judgment  for  this,  and  he  is  not  to  go  into  chancery 
to  be  relieved  for  this;  per  Coke  Cb»  J.  3  Bold.  11 6.  Mich, 
13  Jac,     The  King  v.  Dr.  Goudge. 

*  32.  The  court  of  chancery  will  not  try  or  af certain  damages  rt* 
covered  at  law  in  an  aAion  01  covenant,  but  ordered  the  parties  to 
}7iw , on  the  mxnani^  2  Ch*  R.  62»  23  Car*  2$  Hooker  v« 
Arthur, 

33.  In  fome  cafes  even  for  a  trefpafsy  a  bi}I  is  proper  in  this  BatapliMv 
court,  as  where  by  the  fecret  contrivance  a  man  cannot  cafily  "^^  *'**!? 
prove  it,  as  for  inftance,  if  a  man  in  his  own  grounds  digs  a  way  cowaffit 
under-ground  to  my  mineral,  &c*  per  North  K.    Vern.  130*  aseodifco. 
pi.  1 14.  Hill.  1682.  in  cafe  of  Eaft  India  Company  v.  Sandys.-    7"* 'j^'^jft 

IomU  )  At%»   %  Chan.  Gaiety  66.  ia  the  ftitioner'a  ciKcf 

34.  Where  a  man  ran  away  with  a  cajket  of  jewels^  he  was 
ordered  to  anfwer,  and  the  parties  own  oath  allowed  as  evi- 
dence in  odium  fpoliatoris;  cited  per  North  K.  Vern.  308. 
pi.  300.    Hill.  1684.  in  cafe  of  the  Eaft  India  Company  v.  Evans 

&  ar. 

35.  Bill  to  be  quieted  in  the  pojfejj^on  of  an  ancient  ferry  ufed  with, 
a  rope  over  the  river  Ware  in  com.  Durham,  againft  20  defend- 
ants, who  had  cut  the  rope,  to  avoid  the  multiplicity  of  adiions^ 
&c.  Per  Parker  C.  you  may  Yi^ye .  trefpafs  for  cutting  the  rope ; 
a  ferry  is  in  nature  of  an  highway,  aiul  a  bill  does  not  lie  to  be 
quieted  in  the  pofleffion  of  an  highway.  It  is  true,  a  bill  in  chan- 
cery does  lie  to  be  quieted  in  the  poflfeflion^  of  common,  &c.  but 
that  is  of  a  difiierent  nature;  this  is  a  navigable  river,  and  the  rope 
to  the  ferry  is  an  obftru£tion  to  the  navigation  \  iJF  the  plaintiff 
has  any  fuch  right,  there  is  a  proper  remedy  for  him  at  law,  and 
therefore  bill  difmifled  with  cofts.  MS.  Rep.  Fafch,  13  Ann« 
Hilton  V.  Lord  Scarborough  &  al'. 

36.  The  court  will  not  retain  a  bill  to  examine  point  of  lunacy.     Lunacy. 
Toth.  227.  cites  10  Jac.    Bonner  v.  Thwaite. 

3  7.  Bill  to  difcover fever al  ancient  cuftoms  of  a  manor ^  and  for  a  com* 
jniflion  to  examine  witnefTes  to  perpetuate  their  teftimony ;  defend- 
ant demurred  for  want  of  parties,  and  that  it  was  a  matter  examin- 
able by  a  jury,  and  the  cuftoms  not  to  be  eftabliflied  in  this  court. 
Ordered  to  anfwer  the  cuftoms  and  other  matters  charged  in  the 
bill,  whereby  to  bring  the  fame  in  iffue,  and  leave  was  given  to 
amend  the  bill  and  make  ail  the  tenants  parties  (fuch  of  them  as 
will  give  them  letters  of  attorney  fo  to  do)  plaintiffs,  and  the  reft 
of  them  defendants  thereunto ;  but  the  benefit  of  the  demurrer  aj^ 
to  the  eftabliftiing  thQ  cuftoms  in  this  court,  was  referved  to  the^ 
hearing.  Fin.  R.  114.  Hill.  25  Car.  2.  Hudfon,  Fiftierj  &  z\\ 
V.  Fletcher. 

38.  Bill  by  lord  of  a  manor  to  eftaUi/b  an  ufage  and  cuftom  ever 
Cnce  H.  Sth's  time^  for  the  lord  upon  the  prefcntment  of  7  co- 

pyholdcrsj 
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.  pyholdcfs,  and  that  agreed  to  be  by  the  major  part  of  the  ho- 
pi^Cf  t$  inehfe  VMtftt  grtuni  to  hold  ufofty  and  upon  rendering  fe- 
vorid  court  rolls  and  hearing  all  parties  decreed  to  be  eftablifiied, 
and  that  the  lord  might  grant  leafes  and  eft^tes  at  pleafure,  after 
fiich  prefentment  and  agreement.  Fin.  R.  263.  Trin.  28  Car.  2. 
Lady  Wentworth  v.  Clay,  Jeffries,  Hall,  &  aP. 

39*  Bill  to  be  relieved  pro  certo  leU^  curia  advifare  vok.  1  Vera. 
278.  pi.  26.  Mich.  1692.  Chafin  y«  Gawden. 

jli§N>fur$t  •/       40.  It  was  decreed  what  was  a  yard  hnd^  and  how  to  {et  the 
^*^*   ,  fame  out.    Toth.  131.  cites  12  Car. 

'^^  41.  Where  the  quantity  of  a  yard  land  is  not  known,  a  conuniC- 

fion  (hall  IfTu^  to  fet  out  fo  much  land  as  the  comxniflioners  ihall 
think  fit,    upon  common  intendments.    Toth.  i86.   cites  HilL 
^  [  426  ]  14  Car.    Biihop  of  Hereford  v.  Awberry. 

Pcaet  hiifi,  m  ^^^  Bill  Qf  peace  to  prewnt  multiplicity  of  fmts,  proper  for  a 
^..^~  court  of  equity,  as  whether  a  lord  of  a  manor  had  a  grant  tf  a 
itmmntr  fr^^  warrm,  and  if  he  had,  whether  there  was  ftfffidtnt  common 
fuci  another  left  for  the  reft  of  the  tenants  s  and  a  new  trial  at  law  dire£ted  oa 
f*'W«ff-  thoic  points.  Vem. -42.  pi.  15.  Mich.  i68i*  How.  v.  the 
^mon,  or  Tenants  of  Bromfgrovc. 

ufing  it 

where  he  ought  not>  and  recorers  a  Ailliqg  or  other  fmall  fum  for  damages  \  if  another  commoner  fsa 
likewtfe  a  bit  I /that  the  fecond  plaintiff  may  accept  die  like  damages  for  what  1i  paft,  to  prevent  chor^ 
•t  law,  ii  a  bit) ;/ ^Mr«|  and  proper  in  this  court.    Tern.  308.   pi.  302.    HiU.  1684.     Pawkctv. 

Jpgrefs. 

But  where  the  fame  plaintiff  has  brought  federal  ej^ffments  againfl  the  Jr-me  iffendant  for  the  fame 
Undu  and  5  or  more  verdiAs  nave  been  given  for  the  dcfrndant;  a  bill  of  peace  ic  not  lb  proper  in  thia 
cafe,  one  man  being  able  to  contrnd  with  another.-  G.  £qu.  K.  1.  Earl  of  Bath  v.  Siieriwia^^^ 
10  Mod.  1*  Anon,  (eems  to  be  S.  C.  t.^ 

fm  -0—  -I       43.  Perjury  to  be  examined  here,  Hal^  v«  B^o.w<v,  mitwitir 
Ptrj:ojf.  ^  fanding  the    caufe    nuas  d^miffed.      Toth.   aaa.    cites    x6  Elia. 
^         fo-  401. 
S.c.  &  S.P.      44.  Defendant  was  ordered  to  anfweip  a  hill  of  perjury*,    Toth» 
«nd  it  was      i-«^  ^\^^^  jg  'gXiz.   fhillips  Y.  Benfon. 

affirmed  by      '  -^  ^  -^ 

the  officers  of  the  conrt,  that  by  the  order  and  cuflon  of  tho  cooft»  he  ought  to  be  ttimiMd  opoi 

lateirogatorks.    Gary's  Rep«  97.  so  £li«. 

45.  Whereas  the  plaintiff's  bill  againft  the  defendant^^  wffitl 
perjury,  the  defendant  hath  demurred^  which  this  court  aQoweth 
not  ot.  It  is  ordered  that  a  fubpcena  be  awarded  to  the  «£pfend- 
ant  to  anfwer«  Gary's  Rep»  90*  cites  19  Eliz.  Woodcock  r. 
Woodcock. 

46,  40 1.  cofts  piTcn  for  perjury*  Toth.  222.  cites  Mound  t. 
Culme,  Mich.  14  Car. 

^uting         47*  The  plaintiff  exhibited,  thereby  (hewing^  that  there  is  a 

fujjeffnn.     queilion  and  controverfy  let*ween  two  defendants,  fir  thf  reverfion  of 

n  manor  of  Aldwell,  nuhich  he  holds  for  years  by  leafe  made  thereof 

to  him  by  one  Anthony  Marmyon,  and  that  he  doth  not  know  ^0 

^^hich  of  tbem  tl^e  rent  and  reveriioA  i^  4^}  and  therefore  de- 

iiresi 


See  tit.  So- 


* 
fiifeSf  that  upon  paymtni  of  his  rent  into  this  ewri,  according  to  thd 
Goveaants  and  articles  of  his  leafe^  he  may  be  difcharged,  and 
faved  harmlefs  from  moleftation,  futt^  and  trouble,  for  the  fame 
rents,  by  the  defendants,  or  either  of  them ;  wherefore  it  is  or^ 
dered,  mat  an  injunBion  be  awarded  againft  the  defendants  not  to 
tneUft  the  plaintiff  fox  his  faid  rent,  during  his  faid  contention,  fo 
as  theplaintifFpay  his  rent  into  this  court.  Gary's  Rep*  65,  66* 
cites  2  £liz.  foK  141*   Alnete  v*  fiettam  and  Marmyon. 

48.  Where  a  man  made  title  to  a  rent-feck^  of  which  there    Rm-fick. 
was  no  feijin^  nor  for  which  he  had  any  a&ion  at  the  common 
law^  and  prayed  help  here,  it  was  denied,  upon  conference  had 
by  the  Ld.  Keeper  with  the  judges.    Car^s  Rep.  7.  cites  Mich. 

49.  A  bill  may  be  htoughtjorjilicitof^jfies  if  the  bufinefs  was    SoiUitort, 
done  in  this  court,  and  fo  it  may  be,  though  done  in  another 
court,  if  it  relates  to  another  demand  made  by  the  plaintiff  in  udto)^* 
this  court;   per  North  K.   Vem.  203.   pL  198.    ilikh*  1683. 
Earl  of  Ranelagh  v.  ThorohiU* 

50.  Where  ^fiutute  is  extended^  it  cannot  be  tried  in  an  eje£l-  Statura, 
ment  whethtr  it  he  fatisfied  or  not^  but  the  only  remedy  is  by  fcire  Wif"*"''* 
facias  ad  computandum,  or  bill  in  cane,  but  otherwife  it  is  on  an 
^Ugit ;  for  there  the  debt  and  yearly  value  appear  on  record,  and 
it  may  well  be  known  when  the  debt  is  paid,  and  may  come  in 
evidence  on  a  trial  in  an  ejeftment.  Arg.  Vern.  50.  Pafch.  1682. 

in  cafe  of  the  Earl  of  Huntington  v.  Greenvill. 

51.  Bill  for  relief  againfi  a  bond  and  judgment,  which  was  de-    £  427  ] 
creed  on  plaintiff's  paying  what  remained  due,  and  intereft,  and 

cofts  at  law,  and  then  the  bond  to  be  delivered  up,  and  fatisfac- 
tion  acknowledged,  the  plaintiff  giving  a  releafe  of  errors ;  and, 
on  failing  fo  to  do,  the  bill  to  be  difmilled.  Fin.  R.  417.  HilL 
3 1  Car.  2.  Morrice  v.  Hollibarton  and  Pledger. 

52.  Felling  oi  trees  is  to  be  ftaid  in  equity,  fo  far  as  that  the      '^v^^. 
pannage  may  not  be  taken  away.  ''I\)th.  210.   cites  36  EUz.  ^7^^ 
Corhani*5  cale.  tTc/I^ 


53.  Bill  to  oblige  defendant  to  accept  d  trujl^  and  propofing  rea- 
fonable  terms  for  the  truftee,  in  cafe  he  would  accept,  which  the 
truftee  (the  defendant)  accepting,  was  decreed  accordingly.    Fin.  '^^y^* 
R.  32.  Mich.  25  Car.  2.  Clifton  &  al*  v.  Sacheverell. 

54.  A  bill  to  compel  trujlees  to  enter  to  preferve  contingent  remain'^ 
ders  18  of  the  firft  impreffion,  for  their  title  is  merely  at  law ; 
per  King'C.  ani  fays,  it  di'd  not  appear  in  the  caufc  that  the 
truftees  refufed  to  enter.  9  Mod.  132.  Hill.  11  Geo.  i.  Reeves 
T.  Reeves. 

55.  A.  diflering  with  his  mother  about  the  repairs  of  the  man-    ^"/^^'"/'^ 
Con-hoiife,  fettles  his  eftate  on  his  brother,  but  firft  takes  a  bond  ■  '  *^f''  ^ 

•f  •  •  of 


4*7  dr^anrer^^ 

df  $ocL  penalty  from  him,  in  his  fifter's  nam6,  tint  lie  flKmld 
never  fuffer  his  mother  ta  come  into  the  houfe.  The  bond  was  dc» 
creed  to  be  delivered  up  and  cancelled,  it  bdng  againft  the  law 
of  nature  to  prohibit  a  fon  to  cherifli  fait  mothert  Vcm.  413* 
pL  3914  Mich.  1 686.  Traiton  v.  Traitom 

it^agtr  of        ^5^  There  oug^t  to  be  no  more  help  in  ehalioery  than  theit  it 
'*''         at  common  law,  againft  him  that  hath  waged  Ins  law  in  deht^ 
though,  peradventure,  falfeljr*    Gary's  Rep«  ^l  dtet   15  H.  7* 
Duplege's  cafe. 

^'Z •  57.  An  order  for  a  comniffion*  fo/et  out  fpUehvajs  anii  eastftvmy 

moved  in  prefcnce  of  Mr.  Egerton,  of  counfel  with  the  defend* 
ant.  Gary's  Rep»  107.  cites  21  &  azEliz.  All-Souls  College  v. 
Eyerall. 

5B.  A  bill  to  be  relieved  for  a  way  which  has  htexk^akoRfbei^  a 
commiffion  to  fet  it  out.  Toth.  85.  cites  8  Jac.  Savill  v.  Tim* 
perly.  ' 

59.  A  pece  oi  grot4Std  foldj  but  no  refervation  of  a  highvutj^^  but 
decreed  that  a  way  (hould  be  continued  as  formerly.  Toth*  133. 
irites  Mich.  3  Gar.  Powel  v.  Parfons. 

60.  A  highway  decreed.  Toth.  133.  cites  10  Can  'Wbotton 
V.  Wootton. 

For  more  of  this,  fee  the  feveral  titles  throughout  this  wotl. 


(E.  a)     Relief.     Againft  what  Pcrfons.    The  King. 

•«.  p.         I.  fT^     Leafed  to  S*  andW.  in  trufi  for  the  w^e  and  children^ 

UanJ.468.  KJ .   Q^  a„i  gft^y  Q^  and  W'.  are  attainted  of  treafon^  &c.  by 

Pawie^v.      ^^^  *  moiety  of  the  term  vefled  in  W.  is  forfeited  to  the  ling,  and  S. 

Attorney,     is  tenant  in  common  with  the  king,     ft  was  agreed,  that  the 

«coenl.       i^ing  {hall  not,  in  equity,  be  ordered  to  perform  the  tnift,  for  as 

the  ting  cannotbe  feifed  to  an  ufe,  fo  his  eftate  cannot  be  ^  fuhjeB 

to  a  irttfl^  and  there  is  no  equity  againft  the  king.    Lane  54. 

Triri.  7  Jac.  Wike's  cafe. 

2.  Lands  were  mortgaged  by  P.  to  Z.  infee^  and  entered  into  a 
ftatute  and  recognizance  to  pay*  the  money  at  the  day*  The 
money  was  not  paid  at  the  day.  L.  dies*  Hit  fin  and  heir  is  attainted 
of  treafon.  The  king  feifes*  The  executor  of  L.  extends  P/s 
'  [  428  3  lands  on  the  recognizance.  P.  by  bill  againft  the  king  and  the 
executor,  fuggefts  tha^  he  could  not  pay  the  money  at  the  day 
and  place  by  reafon  of  the  plague,  and  that  afterwards  L.  ac<- 
cepted  the  intereft,  and  waived  the  forfeiture.  The  queftion  on 
demurrer  was,  whether  P.  could  have  a  redemption  figednfi  ihe 
king  f  It  was  argued  that  he  could  not,  but  that  he  muft. prefer 
his  petition  of  grace  and  favour.  Hale  Gh.  B.  faid,  he  had  de* 
dared  his  opinion,  in  Lord  Glsvelamd's  case,  that  in  natural 
juftice  redemption  of  a  mortgage  lie»  againft  the  king  {  but  he 

&id 


fatd.  his  opinion  is^  thm-  the  king  ^annot.  be  contpoHed  to  re« 
convey^  but  that  an  amov^as  onnuin  only,  li^  in  thia  cafe. 
Baron  Atkins  was  ftrongly  of  opiiiion  that  the  .party  ought  in  this 
cafe  to.be  relieved  againft  the  king>.efpecially.a^  he  is  the  fountain 
of  juftice^ud  equity,  and  the  .not.  doing  it,  would  derogate  from 
his  honQur.  Hardn  465*  Trin.c  19. Car.  2*  in  fcaccario.  Paw-» 
lett  v..  the  Attomey^Genetal. 


(F,  a)    Bill.    Joinder.    Who  may  join,  or  be  joined, 

'  iaaiBill. 

I.  T  F  there  be  an  agreement  in  a  parifh  by  a  v^ry  order,  that 
^  100/.  per  ami.  JIqU  be,  paid  to,  A^  for  a  yearly^  k£lure  in  the 
parijb,  in  a  bill  for  the  rcj:ovc?y  thereof^  the  court  held,  that  all 
the  parties  to  the  order  ough^  to>  be  made  defendants,  otherwaya 
the  plaintiff  cannot  have  a  decree.  Hard.  333,  Mich-  15  Car.  2- 
Henchman  v.  Ayer. 

2.  There  was  an  EngTifh  bfll,  in  the  exchequer  a^airffi  Harrh^ 
tojhew  by  nvhat  title  he  held  fuch  a  meadoiu,  \vhich  (as  was  alleged)^ 
appertained  to  the  office  of  keeper  of  Ghucefer  caflle  granjted  to  the 
plaintiff  for  life,  and  againft  the  other  defendants^  as  orewers  of  the 
city  of 'Glouccfter,  every  one  of 'which  y  as  the  biltfiggefied^  was  by 
cufiom  obliged  to  pay  an  annual  fnm  to  the  f aid  officer*^     To  which  bill ' 
the  defendants  demurred,  becartfi  the  bill  is  concerning  things  of  ^ 
fe^yeral -diflinEi  natures ^  and  ij  brought  aoainfl  feveral perfons,  which 
will  occafion  fevcral  anf^rs  ILni  examinations ;  and  if  they  were ' 
fufiered  to  be  put  all  into  one  bill,  each  party  would  be  obliged 
to  take  copies  of  what  no  ways  concerned  his  own  csufe,  where* 
by  the  charge  would  be  incrcafed  to  no  purpofe ;    and  of  that 
opinion  was  the  whole  court.  Hard.  337.  pi.  7.  Mich.  15  Car.  a. 
Berk  T.  Harris  &  al'. 

.3.  A^  if  a  parfon  ihould  prefer  a  bill  againft  feveral  perfons,  viz. 
againfi  feme  for  tithes ,  and  againft  others  for  glehtf  this  is  naught. 
Hard.  337.  pU  7.  Mich..  15  Car.  2«  in  cafe  of  Berke  v.  Hatris 
&  al'. 

4.  But  for  tithes  only  it  is  well  againfi  feveral  poriflmners,  becaufe 
they  are  of  the  fame  nature.  Hard.  337.  pi.  7.  Mich.  25  Car4  2. 
in  cafe  of  Berke  v.  Harris  &  al'* 

5.  If  a  lord  of  a  manor  would  pilfer  one  bill  aganft  divers  tenanU 
for  feveral  diflitiil  matters  atid  caufes,  as  commoHy  wsfh,  feveral  pif" 

caryt  &c.  this  were  naughtf  though  the  ground  and  foundatioA 
of  the  f«Ht,  viz.  the  manor>  be  an  entire  thing.  Hard.  337*  pL  7. 
Mich*  1$  Car.  2.  in  cafe  of  Berke  v.  Harris  &  al'. 

6.  Om  tefumt  of  a  manor  cannot  bring  a  bill  tct  quiet  him  in  a 
cufiomary  right  ^hich  is  common  to  all  tie  other  tenants:  for  the  end 
of  fuch  bills  isj  that,  where  feveral  peribns  having  the  fame  right 
are  difturbed^  on  application  to  the  court,  to  prevent  multiplicity 
4>{  fuit^  ifl'ucs  .will  be  dirc£led|  and  one  ot  two  dctcrminatioas 

will 


trin-eftabfifli  die  tight  oF  ali  paities  coQcemed  6n  die  foot  erf  ooe 
comnioii  iiitefeft  ^  but  ia  all  tfaofe  bills  either  all  parties  joiri^  or 
a  dctenninate  number  in  the  name  of  themfdyes^  and  At  left 
prefer  a  bill )  Whereas  in  this  cafe  one  only  *  brings  the  bill  on 
the  general  righti  and  not  on  the  foot  of  any  particular  diftin£l 
right  I  and  the  bill  was  dilmifled  with  cofts.  Sele£l  Cafes  in 
Chancerj  in  Ld.  King's  Time^  74,  75.  Trin.  2  Geo.  z*  Baker 
V.  Rogers* 


(O.  a)    Abatement  of  Suits  in  Chanceiy.    tn  what 

Cafes,  and  by  what. 


I*  pLadntiflF  eshiUtsd  his  bill  as  well  in  his  own  name  as  m  his 
^  wife's  name»  c^oeeming  a  fmmifi  made  by  the  defendants 
to  the  fUintiff  and  his  wife  U  muJtt  ttim  a  Uafi  of  the  manor  of  A. 
during  their  liva*    The  defendants  demur,  for  that  the  pIainti6F 
ought  to  have  a  bill  of  revivor  againft  them  \  for  that  his  wife  is 
diwl  fitee  tb(  HO  tyhSbiM.    The  demurrer  was  difallowedj  for 
the  promife  was  made  during  the  coverture,  and  the  plaintiff 
claims  not  the  fame  in  right  of  his  wife,  therefore  the  defen- 
dants are  ordered  to  anfwer  dire£Uy  to  the  bill.    Gary's  Rep. 
88.  cites  19  Eliz.   Thome  v.  Brend,  Wilkinfon,  &c« 
Catj'$  Rep.       2.  The  plaint^  (pending  the  JTuit)  eanveyt  over  Us  interefi^  but 
ssEiil!^    f  n  trufl^  and  yet  the  court  would  hold,  no  longer  in  his  name. 
s^c.  that  Toth.  1039  104.  cites  1584.    Hill  v.  Portman. 

tbc  ddead- 

anc  wtt  in  p^tfim  et  the  time  rf  the  hU!  exMHttd^  and  t^pfthtif  entertd  wptm  him.  The  defta^aiit 
^6fc4  that  eioMT  he  night  have  an  injandioa  for  hit  pomfion,  •?  cUc  that  the  canfe  OBigbt  be  ^. 
m\ff§J^  which  the  covt  tbMf  ht  reafoBahk  )  and  it  it  ordered  thtt  the  piaSntiff  ihall  (kern  caafe  why  it 
ihould  not  be  gxantsd. 

« 

3*  Aimtnijhrat&r  in  nature  of  a  guardian  to  an  is^ant^  being  tn* 

ecutoTf  exhibits  on  his  behalf  a  bill  in  chancery.    The  infant  (de^ 

pending  the  fwt)  €9mes  of  full  age.    This  abates  liot  the  bill,  by 

the  opinion  of  tne  lord  chancellor  Egerton.    Gary's  Rep.  31*  cites 

*]  Feb.  1602.  45  Eliz. 

P.  R.  C.  4*  Afemeftde^  defendant^  having  a  commffion  to  examine  witnefleSf 

p).  i»a.       marries;  and  after  the  marriage  the  witnefles  are  examined  on 

*  that  commiflion,  and  held  good,  and  the  depofitions  ordered  to 

ftand.    Toth.  163.  cites  10  Car.    Winter  v.  Dancie. 

iphan.  Kep.       5.  A  fime  fde  exh^ted  a  bill,  but  befifre  the  hearing  the  eaufe 

JV-  14      Jhi  married^  smd  afterwards  the  cat^e  was  decreed  for  her.    On  a 

aod  the     *  bill  of  rcvicw  to  rcverfc  the  decree,  dxis  was  affignedyvr  err^^  for 

court,  affift.  that  the  caufe  being  abated  by  the  marriage,  there  was  no  found* 

^6^  '^beid  ^^^^  ^^^  ^"^^  decree.    Tlie  defendant  demurredj  becaufe  it  ap- 

thedamirrer  pcarcd  not  in  the  body  of  the  decree,  but  quite  dehors  \  nor  was 

food,  and      k  proper  for  any  but  the  defendant  to  take  advantage  of  it,  and 

^ilr'^^'^***  it  was  matter  of  abatement  only,  and  did  not  concern  the  righti 

Cis"^  R«    and  a(ter  a  decree  made  in  point  of  rights  any  matter  that  might 

be 


%t  pleaded  m  abatement  was  not  fuch  error  as  to  ground  a  bill  of  ^ic^*  — 
review  upon ;    and  the  court  was  of  that  opinion,  and  allowed  ^^''^'^' 
the  dumurrer.     Nelf.  Chan.  Rep.  85.  Cranborne  (Vifcountcfs)  pi.  219. 
V.  Deljnahoy.  s.  c.  rcfolr* 

•  »   e-  accord- 

ingly. 

6.  If  a  caufe  has  ilept  12  months  in  court,  there  fliall  be  no  pro- 
ceedings bad  upon  it  without  firft  ferving  a  fubpcsna  ad  facien^ 
dum  attornatum.  Per  Lord  Keeper.  Vern.  172-  pi.  165.  Trin. 
35  Car.  2.     Anon. 

7.  If  the  attorney-general  of  the  dutchy-court  exhibits  an  w-    f  430  1 
fonnatton  in  behalf  of  a  partK)wner  of  coal-mines,  the  relator's 

death  abates  the  fult.     Chan.  Free.  13.  Trin.  1690.  in  cafe  of 
Vermuden  v.  Heath. 

8.  A  feme  covert  was  executrix,  and  a  bill  was  brought  againft 
her  baron  and  her  for  a  legacy.  They  put  in  their  anfwer,  and 
witnefles  are  examined,  and  publication  paiTes,  and  then  the 
baron  dies.  The  court  held,  that  the  death  of  the  baron  is  no  a- 
batement  in  this  cafe,  and  that  the  wife  is  l>ound  by  the  anfwer 
and  depofitions ;  but  in  cafe  of  the  wife*s  inheritance  it  might  be 
otherwife.  a  Vern.  249.  pi.  234.  Mich.  169 1.  Shelberry  v. 
Briggs. 

9.  Where  a  bill  wants  proper  parties^  it  is  difcretionary  in  the 
court,  either  to  difmifs  the  bi/l,  or  to  give  leave  for  an  amendment^ 
on  payment  of  the  cofts  of  the  day ;  but  in  the  principal  cafe, 
two  leflees  brought  a  bill,  fuggefting  the  third  to  be  dead,  whom 
they  in  abatement  of  a  fuit  at  law  brought  by  defendants  in  this 
court  as  plaintiffs  at  law,  afterwards  fwore  to  be  living,  the 
court  thought,  that  if  in  any  cafe  a  bill  ought  to  be  difmiffed, 
it  ought  in  this,  and  difmiffed  it  accordingly,  but  without  preju-* 
dice  to  another  bill.  Wms.'s  Rep.  428,  429.  Pafch.  17 18. 
Stafford  v.  City  of  London. 

10.  Truftees  were  decreed  to  convey  to  certain  ufeSy  and  it  was  re-  Wmi.'f 
ferrcd  to  the  majler  to  fettle  the  conveyance,  after  which  the  cefty  ^^^'^Uch* 
que  trttjl  in  fee  dies;    the  mafter  proceeded,  and  reported,  that  r.  Ld.wjn« 
he  approved  fuch  a  draught  of  a  conveyance.     An  exception  was  f *»«!<«*>  »• 
taken,  that  the  fuit  abated  by  the  death  of  cefty  que  truft,  and  **'*'  *'  ^* 
that  the  mafter  had  no  power  to  proceed  till  the  fuit  was  revived ; 

but  the  court  over-ruled  the  exception  ;  for  clearly,  when  there 
are  feveral  plaintiffs  or  defendants^  the  death  of  any  of  them  made 
an  abatement  of  the  fuit  only  as  to  themfelves^  and  the  fuit  con* 
tinued  as  to  the  reft  who  were  living ;  and  therefore,  as  to  the 
defendants,  the  truftees,  they  might  well  execute  a  conveyance 
of  the  legal  eftate,  and  were  not  to  wait  for  any  thing  that  was 
to  be  done  by  others.  Abr.  Equ.  Cafes,  2.  Mich.  1727.  Finch 
V.  \A.  Winchelfea. 

1 1.  It  was  faid,  that  it  was  every  day's  praftice  to  order  money 
mtt  of  court  to  the  party  intitled  by  the  dxrce^  notwithftanding  the 
death  of  fome  of  the  parties.  Abr.  Equ.  Cafes^  2.  Mich.  1727. 
Fingh  y.  Ld.  Winchelfea. 

Vol. IV.  LI  la.  The 


430  Cfiancet]?. 

1 2.  Hie  i^i  of  any  of  the  partiesi  phuntifis  or  defendant^ 
abates  the  fuit.    P.  R.C.    i.  \ 

1 3.  &  does  the  marriage  ofafemeflaintrffy  but  not  of  a, feme  ie* 
ftndanU     P.  R.  C.   i. 

(H,  a)     Bill  of  Revivor.     Who  may  have  k. 

1.  npHE  plaintiff  and  her  hufband  exhibited  tlieir  bill  againft 
^    the  defendant ;  the  hujband  dies ;   the  wife,  now  plaintiff 
exhibits  a  bill  of  revivor,  and  good.     Gary's  Rep.  100.  20  Biz. 
Alice  Parrot  v.  Randall  and  Cowarden. 

2.  An  ajfignee  cannot  revive  a  fuit.  Toth.  272.  cites  Hafet 
wood  V.  Reynolds,  in  23  &  24  Eliz.    , 

3.  An  executor  (his  teftator  dying  after  publication )  could  not  be 
permitted  to  exhibit  a  new  bill  to  make  further  proofs,  but  was 
neld  to  a  bill  of  revivor.  Tpth.  272.  cites  Femey  v.  LawnCy 
30  Elise. 

[  43  ^  ]  4*  Hu(band  and  vuife  joined  in  a  bill  for  200 1.  arrearages  by 
year  to  her  due ;  (he  died  before  bearing ;  he,  after  her  death, 
exhibited  a  bill  of  revivor,  and  ferved  procefs  to  hear  judgment; 
tet,  upon  an  obje£tion  that  the  defendant  (hould  firft  have  beea 
called  to  ;infwer,  the  hearing  was  put  off.  1591.  Toth.  2^U 
272.     Cecil  V.  the  Earl  of  Rutland. 

5.  Windham  bein^  a  widowy  had  a  judicial  order  for  the  fui- 
fiance  of  the  matter^  acid  a  commiffton  to  make  proofs^   and  after  ^ 

married  the  defendaiM,  fuppofed  it  needed  a  revivor,  and  niled 
hot.    Toth.  272.    ciffcs  37  Eliz. 

6.  If  one  exhibits  a  bill  or  information^  and  Is  not  thepart^  0^- 
gfifvedf  as  an  informbr  on  a  penal  ftatute,  or  a  mifdemeanor,  if 
he  dies,  it  was  ruled,  that  his  heir,  executor,  or  adminidrator, 
fhall  not  have  a  bill  of  revivor,  but  die  attorney  general  may. 
Noy  100.  Mich.  43  &  44  Eliz.  Anon. 

Chan.  Cafes       j.  R.  H.  made  the  plaintiff' and  his  widonu  Joint  executors  oi  his 

III  there  •     ^^^^'  ^"^  ''^^  ^^^  condition^  that  if  his  widow  married,  her  extah 

i»,  that  the    torjhip  fhould  ceafe,  and  then  the  plaintiff fbould  be  file  executor,    A 

widow  mar-  tifl  was  exhibited  by  the  executors,  and  an  anfwer  put  to  it,  and 

hcJd  accord-  ^^^^^  intcrlocutorv  orders  made,  and  amongft  the  rell,  an  order  iy 

In^ly.  cotifent,  to  refer  the  whole  matter  in  difference  to  the  arbitration  g 

another  perjon.     Then  the  widow  died,  and  now  tlie  queftion  waS| 

whether  there  could  be  any  f urtlicr  proceedings  on  this  bill  ?  or 

whether  there  muft  be  a  bill  of  revivor  ?     And  it  being  referred 

to  Ch.  J.  Bridgman  upon  this  point,  he  was  of  opinion,  that 

there  muft  be  a  bill  of  revivor.     A  bill  of  revivor  was  brought  to 

revive  all   the  former  proceedings,   and  particularly  that  order 

made  by  confent,  but  difallowed  as  to  this  on  demurrer.    Nell. 

Chan.  Rep.  108.  18  Car.  2.    Hamden  v.  Brewer. 

8.  A  plaintiff  who  is  a  purchafor  cannot  maintain  a  bill  of  re- 
vivor. 2  Freem.  Rep.  132.  pi.  160.  Hill,  ax  &  22  Car.  2* 
Bacchus's  cafe. 
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.   5)*  B.  being  a  puVchafirj  exhibited  a  bill  of  revivor  agaittft  die  a»  <MS» 
defendant,  and  revived  the  fuit  bv  order,  and  the  defendant  a'Jarof^' 
joined  in  examining  witnefTes,  and  the  caufe  coming  to  be  heard,'  vivor,  not 
the  bill  was  di&niiied ;  for  that  the  plaintiff,  as  pUrchafor,  cannot  being  in  re- 
maintain  a  bill  of  revivor,  for  that  there  Wanted  other  parties  tTSc^rS! 
at  the  hearing.   3  Chan.  Rep.  39.  Hill,  ai  &  az  Car*  a.    Back«  for,  but  in* 

JlOufeV*  Middl^On.  nature  of  a 

putchafor. 
Chin.  Cafes,  174.  Si  C*  ■     ■     See  (O.  a)  pi.  X.   CUre  y.  Woidell* 

tOk  Where  th^e  zit  feveral  plaintifsj  and  the  bill  after  hearing 
abates,  fome  of  them,  without  the  reft,  may  revive  the  caufe. 
7,  Chan.  Cafes,  8o.  Mich.  33  Can  a*  in  a  nota,  in  the  cafe  of 
Exton  v»  Turner. 

11.  Per  cur.   an  ajfipiee  (hall  not  have  a  fcirc  facias  to  re-  Vem.Repi 
Vive  a  decree  that  is  not  figned  and  inrolled ;  but  after  the  de-  li^u^'^I* 
tree  is  inrolled^  an  af&gnee  may  bring  a  fcire  facias  to  revive  it.  Dun*  ▼.  Al- 
in  like  manner  as  at  law,  if  there  be  judgment  for  an  annuity,  ^  s.  c.^ 
and  the  annuitant  afterwards  fells  the   annuity,  the  vendee  (hall  [*^*^*/[?J 
have  a  fcire  -facias  upon  this  judgment.    But  though  the  lord  charged  b/ 
keeper  difallowed  the  fcire  facias,  yet  it  was  without  cofts,  be-  ^*  Keeper 
taufe  the  defendant  might  have  demurred,  but  did  not.     Vcrn.  ^^^^[y^' 
2183.  pi.  282*  Mich.  1684.    Dan  V.  Allen.  plaintiff  not 

coming 
in  privity,  was  not  incided  to  luch  writ.  And  in  this  cafe  It  was  infifted  that  the  plaintiflT 
^oiight  tp  ha^  brought  an  original  bill  to  have  a  parallel  decree  made,  in  which  it  may  be  ufed  as  a 
good  argument  or  inducement  to  the  court  to  make  a  like  decree,  if  no  fuificient  reafons  are  (hewn  to 
the  contrary  \  but  the  mafter  of  the  rolls  now  decreed,  that  the  former  decree  ihould  be  confirmed,  and 
*teriewed,  and  esecnted.    The  reporter  adds  a  quaere. 

12.  Admintftrator  gets  a  decree  and  dies  before  inrolment,  or  Eiecutor  0/ 
-tiny  further  proceedings ;  admintftrator  de  bpnis  nm  may  revive  this  J^t^^JJJJJ^' 
<lecree  *  within  the  equity  of  30  Car.  2.  cap.  6.   2  Vem*  237.  not  revive  a 

pL  220k  Mich.    1 60 1.     jOwen  V.  Curfon.  decree ob- 

*  ^  tained  by  the 

fldminiftrator,  but  it  ought  to  be  brought  by  the  admlnlArator  de  bonis  non  of  the  Inteftate.    G.  £qu« 

Kcp.  a^4«  Arg.  in  caHe  of  Barnwell  v.  Auflcl. 

•  [  432  ] 

13.  Mortgagor  brings  a  bill  to  redeem,  an  account  is  decreed, 
•and  a  report  made,  and  divers  proceedings  thereon,  and  orders 
-made  for  plaintiff  to  pay  cofts  and  deliver  pofleflion  to  the  defend- 
ant. The  mortgagee  dies*  Executor  of  defendant  was  allowed 
in  cane,  to  revive  the  fuit,  and  the  proceedings  confirmed  in 
dom.  proc.  and  the  court  thought  the  plaintiff  executor  of  that 
executor,  has  the  fame  right  to  revive  upon  the  death  of  her  huf- 
band,  as  he  had  on  the  death  of  his  father.  2  Vem.  R.  296. 
pi.  218.  Trim  1693.     Lady  Stowcll  v.  Cole. 

14.  The  plaintiff* s  inteftatehzA  obtained  a  decree  againft  the  de-  ^^^* 
fendant  iot  payment  of^  fum  of  money,  and  alfofor  conveying  of  lands  ^^^'  P,*.^^^ 
and  delivery  of  deeds ;  but  before  any  thing  was  done  upon  it,   1700.  s.  C. 
died  inteftatc ;  and  the  plaintiff  having  brought  a  fcire  facias  to  ^^^^* 
revive  the  decree,  the  defendant  demurs,  htcMh  the  heir  was  not  ^^^^ 
made  a  party^  and  a  decree  cannot  be  revived  bv  parts  ;  and  if  the 

heir  will  not  join  as  plaintiff,  he  ought  to  have  been  made  de- 

L 1  2  fendant. 
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•  s.  ?• 

Wms.*t 
Rep.  163. 
per  Lord 
Harcourt. 
Trin.  1714. 
In  Dooes*!  cafe* 


Cftancetj. 

lendant.  On  the  other  fide  it  was  faid  that  the  heir  and  adminiftra« 
tor  notare  jointly  concerned,  and  each  may  profectHe  pro  interejfe  fuOf 
and  cannot  join  \  and  if  he  had  been  made  defendant,  the  decree 
would  not  have  been  revived  againft  him,  becaufe  the  bill  could 
only  have  prayed  it  might  have  been  revived  as  to  the  perfonal 
cftate ;  and  the  court  over-ruled  the  demurrer,  and  faid,  it  was 
like  a  judgment  at  law  in  wade,  where  there  may  he  2  revivors. 
It  being  then  objefted  that  the  fcire  facias  is  to  revive  the  whole 
decree,  whereas  it  ought  to  be  only  as  to  the  perfonaUty,  the 
court  allowed  the  demurrer  as  to  the  reality^  but  ordered  the  de- 
cree to  be  revived  as  to  the  perfonality.  Mich.  1701.  Abr.  Equ. 
Cafes,  3.     Ferrars  v.  Cherry. 

15.  Where  there  is  a  decree  for  an  account^  and  defendant  <&/, 
his  reprefentative  may  revive  as  well  as  the  plaintifF,  *  beth  being 
in  nature  of  plaintiffs.  Chan.  Free.  197.  pi.  158.  Pafch.  1702* 
Kent  V.  Rent* 


•Ibid.  743.  Arg.  Mich.  1711.  in  Hollinihead*!  cafe. 
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16.  If  a  creditor  is  admitted  by  order  to  come  in  before  the  mafter 
and  prove  his  debt,  and  pay  his  contribution,  he  is  intitled  to  revive, 
if  the  caufe  abates.  Trin.  1702.  Abr.  Equ.  Cafes^  3.  Pitt  v. 
the  Creditors  of  the  Duke  of  Richmond. 

1 7.  One  who  claims  only  as  heir  at  law  by  provifion  or  iy  forme* 
don^  cannot  revive,  but  muft  bring  his  original  bill*  MS.  Tab. 
May,  1 721.     Ofboume  v.  Uflier. 

1 8.  Bill  of  partition  brought  byfeveral  perfons,  one  dies^  who  de* 
vifes  his  part  to  a  co-plaintiff,  and  makes  him  executor;  he  brings  a 
bill  of  revivor,  to  which  it  was  demurred.  It  was  faid,  that 
bills  of  revivor,  and  bills  in  nature  of  bills  of  revivor,  arc  very  dif» 
ferent  \  tl  bill  of  revivor  can  only  be  by  the  heir  as  to  the  real- 
ty, and  by  an  executor,  or  adminiftrator,.  as  to  the  perfonalty. 
On  bill  of  revivor,  the  eilate  continues  the  fame  as  before  abate- 
ment \  but  here,  in  cafe  of  a  devifee  who  is  a  purchafer,  the 
eftate  is  altered,  and  a  purchafer  can  never  revive,  and  cites 
1  Chan,  Cafes,  174.  and  an  anfwer  muft  be  put  in  and  publica- 
tion pafs,  though  pofTibly  he  may  have  benefit  of  orders,  &c. 
The  demurrer  was  allowed,  but  leave  given  to  amend  the  billy 
and  revive  as  executor ;  and  an  original  bill,  in  nature  of  a  bill  of  re* 
vivor  as  devifee,  was  thought  the  moft  proper  tnethod.  Sel.  Chan. 
Cafes  in  Ld.  King's  Time,  53,  54.  Mich.  11  Geo.  I.  17^5* 
Huet  V.  Ld.  Say  and  Seal. 

19.  It  was  held,  that  if  fome  of  the  plaintiffs  refufed  to  jdn  in 
bringing  a  bill  of  revivor,  that  the  others  may  oring  fuch  bill>  and 
make  thofe  who  refufed  defendants.  Abr.  Equ.  Cafes,  2.  Mich.  17^7* 
in  cafe  of  Finch  v.  Ld.  Winchelfca. 

20.  And  it  was  agreed  that  a  defendant  might  bring  a  bill  of 
revivor  as  well  as  a  plaintiff.  Abr.  Equ.  Cafes,  2.  Mich.  1727-  iu 
cafe  of  Finch  v.  Ld.  Winchelfca. 

2 1 .  Upon  the  late  flatute  relating  to  infolvent  debtors,  it  was  rc- 

folved  by  die  barons  of  the  exchequer^  that  the  q/Jipice  of  the  in* 

folvifU 
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folvent  debtor  U  not  enabled  b^  this  a£l  to  bring  a  bill  of  revivor 
as  the  debtor  himfelf  might  have  done,  no  more  than  an  affignee 
under  a  Jlatute  of  bankruptcy.  M.  12  Geo,  2.  Bowman  v.  Ridley 
&  Harrifon. 

22.  But  it  was  agreed,  tliat  either  might  bring  a  bill  in  nature  of 
a  bill  of  revivor.  And  Parker  B.  faid,  that  where  it  is  res  integra^ 
he  fliould  very  much  doubt  whether  an  ajftgnee  of  a  bankrupt,  as 
in  the  prefent  cafe  of  an  infolvent  debtor,  might  not  bring  fuch  ^ 
bill,  for  he  thought  the  words  in  the  ilatute  fufficient  to  enable 
him ;  but  that  the  law  was  now  fettled.  M.  la  Geo.  2.  in  cafe 
of  Bowman  v.  Ridley  &  Harrifon^ 


(I.  a)     Bill  of  Revivon     Againft  whom. 

I,     A7  OTICE  given  to  ^Jlranger  of  a  bill  of  revivor  is  neceflary, 
'^^    it  is  improper  to  make  him  a  party  not  being  in  privity, 
and  {6  they  muft  lofe  the  witnefles  examined  on  the  firft  bill. 
Chan.  Cafes,  15?.  Mich.  21  Car.  2.  Style  v.  Bofvile, 

2.  A  decree  znA  fequejlration  was  had  againft  A. — A.  dies. — ^Thc  ^*™'  '^^" 
decree  being  for  a  pcrfonal  duty,  ought  not  to  be  revived  againft  sli^^iA, 
the  defendant  as  heir,  and  dUmiffed  the  bill,  though  it  was  for  Keeper  in. 
money  payable  on  account  of  a   charity.     2  Chan.  Rep.  244.  5''"*** '*»»' 
34  Car.  2.  Univerfity  College  in  Oxford  v.  Foxcroft.  U  revived** 

againft  the 
heir,  but  took  time  to  confider  of  it,  and  would  be  attended  with  precedenti.      .        Where  a  fequeftra- 
tion  iifucs  at  mefne  proce(«,  it  determines  by  the  death  of  the  party ;  but  where  it  iflaet  aiier  a  decrte, 
though  for  a  perfooal  duty  oaiy,   it  is  otherwife.    Vera.  58.    pi.  54.    Trio.  2682,    Burdett  t. 
Kockey* 

3.  A  man  marries  an  admini/lratrix.    Plaintiff  gets  a  decree  But  the  re- 
againft  him  and  her  for  loool.  out  of  the  eftate  of  the  inteftate.  F^J*'^*y«» 
She  dies.     Whether  plaintiff  could  proceed  againft  the  hufband  the^hHIhuid 
without  reviving  and  bringing  an  adminijlrator  of  the  adminif"  is  not  bound 
tratrix  before  the  court?     2  Vern.  195.  pi.   177.  Mich.  1690.  ^'u^'^J' 

^      .  g»  *>        y  .  '       •  ranner  tnan 

Jackfon  v.  RawlmS.  the  value  of 

the  eftate  which  he  had  with  hU  wife* 

4«  A  defeBive  execution  of  agreement  was  decreed  to  be  fupplied, 
and  in  this  cafe  the  legal  eftate  rvos  in  A,  and  B./aniA  the  equity  of 
the  fee  was  in  C.  It  was  referred  to  the  mafter  to  fettle  the  con- 
veyance; after  which  cefty  que  trujl  in  fee  dies.  The  nutfter  being 
attended  afterwards  by  the  plaintiffs,  reported  that  he  approved  a 
draught  of  a  conveyance^  which  was  only  from  A.  and  B.  in  whom 
the  legal  eftate  was,  to  the  ufe  of  the  plaintiffs  according  to  the  decree. 
Per  cur.  this  is  well,  notwidiftanding  the  death  of  cefty  que 
truft  \  but  if  the  plaintiffs  ftiould  hereafter  deGre  a  conveyance  of 
the  equitable  inter efly  they  muft  revive  againft  the  heirs  at  law^/'thc 
cejly  que  trufl  $  and  fo  in  all  cafes  where  any  thing  was  required  to 
be  done  by  the  reprefentatives  of  the  party  dying.  Abn  £qi|^ 
Cafes.  2.  Mich.  1727.  in  cafe  of  Finch  v.  Ld.  WuicheUca« 

H3 
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(K.  a)    Bill  of  Revivor*    How. 

f .  TN  a  bill  of  revivor  upon  a  bill  of  revivor^  there  was  a  demurret 
-'>  to  it ;  and  the  queftion  was,  whether  it  would  lie  or  not  \ 
And*  7  Rep.  Kenne's  cafe,  and  Robinfon's  cafe.  2  Rep.  186. 
being  cited  in  point  that  it  lies  not,  and  divers  precedents  being 
cited  out  of  chancery  that  it  does  lie,  the  court,  in  regard  of  the 
difficulty  and  confequence  of  the  cafe,  adjourned  it  till  precedents 
were  fearchcd ;  but  the  chief  baron  feemed  to  be  clearly  of  opinion 
that  it  lies,  and  that  it  is  not  like  a  bill  of  review,  or  an  a£^ion 
per  Journeys  Accounts.  Afterwards  in  Mich,  term  the  court 
agreed  that  it  well  lies,  upon  reading  two  precedents  In  point  in 
the  court  of  chancery,  efpecially  in  cafe  of  death,  as  here  ifeveral 
defendants  died  one  after  another ;  Imt  if  one  be  named  defetidant  in 
the  original  Ml  who  is  yet  alive^  he  ought  not  to  be  named  in  th 
bill  of  revivor^  becaufe  the  fuit  never  abated  as  to  him ;  but  if  he 
be  named  in  tlie  bill  of  revivor  only,  there  he  may  be  named  in 
every  bill  of  revivor  afterwards,  becaufe  he  was  not  named  a  de- 
fendant in  the  original  bill ;  fed  adjornatur.  Hardr.  aoi.  pL  6. 
Mich*  1 3  Car.  a.  in  the  exchequer.  The  Attorney-General  v. 
Sir  Edward  Barkham. 

2.  A  fuit  cannot  be  renved  in  part ;  but  the  whole  proccedingt 
viz.  bill,  anfwer,  &c.  and  all  orders  muft  (land  revived.  Arg.  and 
agreed  by  the  counfel  of  the  other  fide.  2  Chan.  Cafes  80.  Mich. 
33  Car.  2.  in  cafe  of  Exton  &  al'  v.  Turner. 

3.  Notice  given  to  zjlranger  of  a  bill  of  revivor  is  neceflary.  It 
is  improper  to  make  him  a  party,  not  being  in  privity  \  for  iJF  they 
go  by  original  bill,  they  muft  lofe  the  witnefles  examined  on  the 
firft  bill.    Chan.rCafes,  152.  Mich.  21  Car,  2-  Style  v.  Bofvile. 

4.  Adjttilged  that  where  the  fuit  abates,  the  plaintiff*  tmjeilttr 
bring  an  original  bill^  or  a  bill  of  revivor ^  at  his  ele£lion«  Vcrn.  463^ 
pi.  441*  Trm.  3  Jac.  2.  Spencer  v.  Wray. 


(L.  a)     Bill  of  Revivor.    In  what  Cafes* 

1  Freem.  T.    A   Decretal  order  was  *  produced  in  1657,  for  fevcral  matters; 

JJ*P"  '77*  -^  and  after  the  caufe  had  depended  upon  account  3  jwr/,  ^ 

m  to'tidcm  '  decree  nvas  draivn,  wherein  the  firft  decretal  order  was  recited ;  but 

Tcrbis,  only  part  of  the  matter  thereby  decreed  was  omitted  in  the  decretal  part  v 

f  rcSuctd)  '^'  ^^^^^  '^^'  and/oon  after  the  decree  wasfgned  and  inrolled  the 

is  there,  as  defendant  died,    A  fcire facias  nvasfued  to  revive^  and  in  the  profccu- 

jt  fecmt  it  tion  thereupon,  the  plaintiff  difcovered  the  omiiBon,  and  fo  couM 

?• 'iro.^'  not  have  the  benefit  of  that  part  which  was  omitted  in  the  decree 

niuHced.)  that  way,   and  the  defendant  being  dead  could  not  help  that 

omii&on  by  a  motioii  upon  the  furprizc.    The  bill  now  was  t  bill 

w 


of  revivor,  to  revive  (o  much  of  the  decree  a$  was  omitted  as 
was  alleged}  howbeit  in  truth  the  bill  was  to  the  whole  de- 
cree. Ic  was  pleaded  that  the  decree  being  inroUedj  s^  bill 
of  revivor  did  not  lie,  but  a  fcire  facias.  Ordered  that  the 
plea  and  demurrer  be  over-ruled.  Chan.  Cafes,  37.  Mich. 
15  Car.  a.  Williams  v.  Arthur. 

•  2.  Part  of  a  decretal  order,  as  it  was  figned  and  inrolled,  was  F^"-  ^fP» 
left  out  of  the  entering  book  in  the  regifter's  office,  which  direded  l/^^^ 
an  allowance  to  the  defendant  /  and  in  refpeft  of  the  faid  omiffion  s.  C« 
in  the  order,  the  mailer  made  not  fuch  allowance  \  but  upoa 
exceptions  to  the  report  the  allowance  was  made.      3  Chan. 
Rep.  72.  Hill.  i67i.Tredcroft  v.  White. 

3.  After  a  decree  figned  and  inrolled  the  plaintiff  brought  a  bill 
of  revivor,  thtftilt  having  abated;  whereupon  the  defendant  infills 
that  the  plaintiff  ought  not  to  have  brought  a  bill  of  revivor  iii 
this  cafe,  but  to  have  taken  out  zftibpoena  in  the  nature  of  a  fcire 

facias  to  revive  the  decree^  the  fame  being  figned  and  inrolled  in  the 
life-time  of  the  plaintiff's  tcftator,  therefore  the  defendant  de- 
murs to  the  f^^id  bill.  The  plaintifl*infiils  that  it  is  at  the  plaintiff*! 
ele^ion  to  revive  the  faid  decree  inrolled,  and  to  have  execution 
thereof  by  bill  or  fubpoeha  in  the  nature  of  a  fcire  facias ;  and  as. 
this  cafe  is,  the  whole  proceedings  could  not  be  revived  by 
fubpoena,  in  regard  feveral  proceedings  have  been  relating  to 
coils  fince  the  decree,  which  proceedings  can  be  only  revived  by 
bill,  and  therefore  the  moil  proper  courle  was  to  revive  all  things 
by  bill.  This  court  held  the  faid  bill  to  be  well  brought,  and  held 
the  demurrer  infufficient.  2  Chan.  Rep.  67.  24  Car.  2.  Croiler  v. 
Witter. 

4.  The  plaintiff  brought  a  bill  againil  the  defendant  for  an 
etccount^  and  after  brought  ojfumpfit  at  lanv  for  part  of  what  was 
included  in  the  billf  fo  was  ordered  to  make  elefiion  on  which  he 
would  proceed.  He  elected  going  to  lawy  and  an  injtwBion  as 
to  proceedifig  here.  On  the  trial  at  law  it  appeared  by  the 
witnefles,  that  there  were  accounts  between  them.  The  coun- 
fel  finding  they  had  miftaken  the  a£lion,  never  controverted  th^ 
defendant's  proof,  but  fuffered  a  nonfuit :  fo  the  plaintiff  moves 

for  leave  to  revive^  which  w^s  oppofed  by  the  defendant,  tlie 
plaintiff  having  made  his  ele£lion.  But  the  Ld.  Chancellor  gave 
leave  tp  revive,  and  declared  the  only  end  of  the  injunElion  was 
that  he  fbould  not  proceed  on  both  together ;  not  that  chufing  one  in 
which  ne  mifcarries,  (hould  preclude  his  right.  It  is  not  a 
favour,  but  ex  debito  juilitiae  he  might  bring  a  new  bill ;  and 
is  it  not  of  juftice  to  make  the  coming  at  right  as  expeditious  and 
as  little  expenfive  as  poffible  ?  For  on  a  new  bill,  after  much 
time  and  money  fpent,  you  would  be  but  where  you  are  on  a 
bill  of  revivor.  The  cafe  of  one  Collett  was  quoted  as  a  point, 
Sel.  Chan.  Cafes  in  Ld.  King's  Time,  4.  Mich.  1 1  Geo.  i.  Hind- 
ford  (Earl)  V.  Decoila. 

5.  Bill  was  dif miffed  with  cofts^  which  were  taxed,  A  bill  of 
revivor  was  brought  ftngly  for  colls ^  to  which  it  was  demurred.  In 
arguing  the  demurrer  it  was  infiiled,  that  though  the  conjftant  mk 

LI4  b^ 


be  that  nvhere  a  hill  is  dtftrnffed  with  cofii  the  party  cannot  revive  fir 
that  J  that  muft  be  taken  to  be  where  they  are  not  taxed  and  liquidated 
to  a  fum  certain ;  for  then  it  becomes  a  duty  \  and  though  the 
bill  be  difmiiTed,  it  is  not  fo  much  out  of  the  court  but  the  party, 
in  confequence  of  fuch  difmiflal,  is  liable  to  the  procefs  of  the 
court  by  fubpocna,  attachment,  &c.  The  Ld.  Chancellor  faid,  it 
is  a  rule  that,  unlefs  in  account y  where  both  parties  are  aBorsy  they 
cannot  revive ;  but  he  knew  no  inilance  of  revivor  in  fuch  a  cafe 
as  this,  and  faid  that  it  is  very  odd ;  but  the  rules  of  the  court 
muft  be  obferved,  and  the  demurrer  was  allowed.  Sel.  Chan, 
Cafes  in  Ld.  King's  Time,  54,  55.  Hill.  1725.  11  Geo.  i.  Thorn 
V.  Pitt, 


C  43«  ]  (M.  a)     Bill  of  Revivor-     In  what  Cafes,      Where 

the  Bill  abates. 

I»  '^O  defendant,  in  cafe  of  a^^i/^Yfff^/ before  the  decree  figned, 
•^"^   can  revive.     2  Chan.  Rep.  193.  32  Car.  2.  Glenham  v% 
Statville. 

2-  Where  there  are  feveral  plaintiffs^  and  the  hill  after  hearing 

abatesy  feme  of  them  without  the  reft  may  revive    the  caufe. 

2  Chan.  Cafes,  8.  Mich.  33  Car.  2,  in  cafe  ot  Exton  v.  Turner. 

*J^*"*'*97-       3.  Where  a  mutual  account  is  decreed^  and  there  happens  ^n  abate* 

^rin.  leo?.  *»^'^>  ^  defendant  in  fuch  cafe  "may  revive,  2  Vem.  219.  pi.  200. 

S.CfftS.P.  Hill.  1690.  the  Ld.  Stowell  v.  Cole, 

4.  In  an  injunffion  caufcy  where  it  abates  by  the  death  of  either 
the  plaintiff  or  defendant y  the  rule  is,  that  the  court  (hall  be  mowi 
to  revive  within  a  fated  timey  or  elfe  the  injun£tion  be  diflblvcd, 
Sel<  6t  Cafes  in  Chan«  in  Ld.  ICing's  Time^  2^]..  Trin,  1 1  Geo.  i^ 
Anon. 


(N,  a)     Bill  of  Revivor.      Neceflaiy,      In  what 

Cafes. 

J.  tT  is  ordered,  that  a  fubpoena  be  awarded  againft  the  defend-" 
^  ant,  to  be  examined  upon  interrogatories y  whether  before  his 
anfwer  he  had  knowledge  that  the  plaintiff  was  marriedy  and  would 
take  no  advantage  of  the  fame  marriage  in  his  anfwer,  then  the 
matter  to  proceed  without  bill  of  revivor.  Cary's  Rep.  73,  ^4^ 
cites  6  Eliz.  fol.  150.  Fairfield  v.  Greenfield. 

2.  The  plaintiff  exhibited  his  billy  as  well  in  his  own  as  in  his 
wf/s  namcy  concerning  a  promife  made  by  the  defendant  to  the 
plaintiff  and  his  wife,  to  make  them  a  leafe  of  the  manor  of  Appcf- 
court,  during  their  lives  $  the  defendants  demur,  for  that  the 
plaintiff  ought  to  have  a  bill  of  revivor  againft  them,  for  that  his 
m^ife  is  deadjincethe  bill  exhibited.     Demurrer  was  difallowcd,  for 

tlwt 
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that  the  promife  was  made  during  the  coverturei  and  the  plaintiff 
claims  not  the  fame  in  right  of  his  wife  ;  therefore  the  defendants  arc 
ordtrea  to  anfwer  directly  to  the  bill*  Gary's  Rep.  88j  89.  cites 
19  Eliz.  Thome  v.  Brcnd,  Wilkinfon,  &  al\ 

3*  A  luidovj  had  a  judicial  order^  and  zcommi/Jion  to  male  proofs^ 
and  after  flic  married ;  no  bill  of  revivor  needed,  Toth,  228* 
cites  Pafch.  37  Eliz.  • 

4.  Fane  fole  takes  a  commijfion  to  examine  witneiTes,  and  marries  . 
l>efore  the  examination,  and  then  they  are  examined.     It  was 
prdcrcd,   that  the  depofitions  fhould   (land.     Toth.   163,  cites 
JO  Car.  Winter  v.  Dancie. 

5.  Feme  fole  brings  her  bill,  and  marries^  and  gets  a  ieereey  N«ir.  chHi, 
nvithout  bringing  bill  of  revivor;  this  will  not  impeach  the  decree,  g*^:  ^^* 
for  it  is  only  matt  r  of  abatement,  and  the  defendant  might  have  cordii^* 
taken  advantage  of  it  before  the  hearing,  but  it  is  too  late  after* 

Ch.  R.  231.  14  Car.  2.  Crambume  v.  Dalmahoy. 

6.  In  a  bill  of  revivor  a  defendant  was  omittedj  but  his  name  vfos 
ufed  throu.'kout  the  caufe  in  motions,  and  a  commiflion,  and  held^ 
that  this  lupplied  the  omifBon.  Ch.  R.  252.  16  Car.  2.  Peachy  v. 
Vintner. 

7.  Where  hujband  ana  ivife^  in  right  of  the  wife^  exhibited  a  bill, 

and  th^hu/banddiedj  the  wife,  if  flie  pleafe,  may  proceed  without    [  437  J 
a  bill  of  revivor.     3  Ch.  R.  40.  HilL  21  &  22  Car.  2^  Parry  v. 
Juxon. 

8.  If  Jointenants,  or  tenants  in  common^  exhibit  a  bill,  and  any  ^^I*  ^^ 
of  them  die,  pending  the  fuit,  there  needs  no  revivor;  per  Ld,  pi,  ^/s.'c. 
Keepeir  Bridgman.    3  Ch.  R.  66*  Trin.  1671.    Wright  v.  Dor*  addsaqaxw 

iji  conunoBy 
becattfe  a  right  ^fcenda  to  their  tepRTeotatiw^ 

9.  It  is  not  neceflary  to  revive  agalnft  a  defendant  that  has  not 
anfkvered;  per  cur.  Vem.  308.  pi.  301.  HiU.  1684*  Oxburgh 
V.  Fincham. 

10.  A  caufe  having  been  heard  on  a  bill  of  interpleader,  and  a 
trial  at  law  dire£ted  to  fettle  the  right  between  the  defendants^ 
there  is  an  end  of  the  fuit  as  to  the  plaintiff,  fo  that  if  he  after- 
wards dies,  the  caufe  fliall  dill  proceed,  and*  there  needs  no  re« 
vivor,  each  defendant  being  in  the  nature  of  a  plaintiff^  per 
€ur.  Vem.  351.  pi.  347.  Mich.  1685.    Anon. 


(  O.  a  )     Done  on  Bill  of  Revivor.    What  mufl:^ 

or  may  be. 


where  the  bUl,  although  original,  is  only  to  fupply  the  want  ofprU  dtvtjeiy  th« 

vi/y,  and  in  all  other  matters  but  as  a  bill  of  revivor,  I  thimt  the  ^7*^''r 

j^ecree  ought  to  be  carried  ou  in  the  fiune  manacr  as  it  would  2[  jtfikt^t 

hare 
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^'iStycf  have  been  upon  a  bill  of  revivor,  if  the  plaintiff  had  claimed  in 

foJ  thw  a  privity.    There  is  no  reafon  why  the  devifee  fhould  not  have  the 

dcvifee  fame  advantage  of  the  decree  as  an  heir  or  executor,  without  eiw 

would  be  in  tering  again  into  the  merits  of  the  caufe,  and  the  decree  ought 

th^  M^^  to  b^  neither  longer  or  ihorter  than  the  firft  decree,     z  Vera, 

heir}  per  5483  549«   ?!•  499^    Pafch*    i7o6,    Clare  v.  WordclU 

M.  Keeper  • 

Harcoiut.    z  Ycrn>  672.  p}.  599^  Pafch*  lyxi.   MinibuU  v.  Ld.  Mohun* 

Intheevi  it  at  Defendant  pleaitd  to  a  bill,  but  More  the  plea  came  en  to  te 
thc^Iwfoii***  ^i'*<^  '*^  defendant  died^  The  plaintiff  revived,  and  qpon  the 
hum  to  be»  coming  on  of  the  plea  to  be  argued,  Ld.  C.  Talbot  was  of  opi- 
becaofe  the  nion,  that  it  could  not  be  argued,  but  that  the  defendant's  repre* 
^tm'i^  yZ-w/^j/iv^  muj  plead  de  novo.  Cafes  in  Chan,  in  Ld.  Talbot*^ 
luwapiea    Time,  3*  Mich.  1735.    Micklethwaite  v.  Calverly  and  Baker* 

to  defend 

him  without  denying  the  merits ;  for  if  tn  executor  or  adminiArator  urn  truly  plead  pleae  admtniflnTiff 
mpon  afci.  fa.  at  law  (which  muft  always  iffue  in  fuch  cafe),  the  execution  can  only  be  Je  bonis  uSanrit 
muando  arcuierint ;  but  the  aafwcr  of  the  tciUtor  is  «  court  of  ecuiiv  will  bind  the  executor  who  hm 


(?•  a)     Pleas  and  Demurrers  to  Bills  of  Revivor^ 

1^.  Abn  i.^T^HE  plaintiff  has  exhibited  his  bill   of  revivor  qgatnjt  2^ 
cites' S  ^C  nvhere  iliejirji  bill  was  againjl  3,  and  \kiz  parfonage  in  quef- 

»nd  adds  a'  i'^on  is  named  *  by  another  nam^  than  in  the  former  bill;  therefore 

quaere.  ordered,  if  caufe  be  not  (hewed  by  a  day,  the  defendant  (hall  be 

«  r      g  1  difcharged.    Cary's  Rep,  78.  cites  18  &  ijj  Eliz.  Heines  v.  Dayj^ 

.   1 4j    J  Dgajj  Qf  Windfor,  aqd  Hatchines« 

(Q^a)    Cofts.    In  what  Cafes  on  Bills  of  Revivor^ 

I.  ^^  H  E  plaintiff  exhibits  his  bill  againft  L.  and  M.  two  of  the 

s  ^    defendants,  and   after  commilfion  M.  marries  J.  B.  the 

other  defendant }  and  the  plaintiff  then  exhibits  a  bill  of  revivor 

againft  the  defendants,   which  needs  not,  as  it  feems  to  this 

court ;  therefore  ordered,  if  there  be  no  caufe  of  revivor^  that  J.  B. 

and  his  wife,  who  are  called  up  by  procefs  to  anfwer  the  fame 

bill,  are  licenfed  to  depart  without  anfwer  to  the  bill  of  revivor, 

and  the  piaintifF  to  pay  him  fuch  cofts  as  this  court  (hall  award. 

Cary's  Rep.  8i.    cites    19  Eliz.      Jackfon    &   Ux.   v.  Smith, 

Bourne  &  Ux. 

N.  ch.R.        2.  A  bill  rf revivor  ag^inft  one  as  heir  of  his  fatlier  was  di(^ 

J47*  S.  C.   xniiTed  with  cofts ;   lie  cannot  have  cofts  of  the  original  fuit ; 

£or  they  are  dead  with  the  perfon«    3  Chan.  R.  65.  19  June 

1671-     Loyd  v.  Pov/is. 

3,  A  decree  was  made,  and  before  ccfls  taxed^  the  plaintiflT 
dicdj  an4  a  till  of  revivor  brought,  and  difallowed  by  lord  chan-^ 

cciloir 


chanter?;  438; 

tellor  on  plea,  ihat  it  doea  not  He  for  cofts.    2  Chaiu  Cafes^  7^ 
Temple  V.  Rbttfe. 

4,  No  Tcnvorjir  rjffx.  Acre  being  no  decree  tnrolled.     2  Chan. 
Rep.  195.    31  Car.  2.     Glenham  v.  Starille. 

5,  A  fuit  cannot  be  revived  fir  co/ls  ahne,  where  m  duty  is  de^  ^  Chtnm 
£reedg    but  when  a  duty  is  decreed,  and   cofts  awarded  by  the  tjfs*  pf* 
fame  decree,  which  is  figned  and  enrolled  in  the  life  of  the  does  not  ap^ 
party,  it  is.  othcrwifc,     ^  Chan.  ^cp.  ^451  246,    34  Car,  2.  p^ — r 
Lady  Dacres  V,  Chute,  ^\^T4^- 

S.  C.  but  S.  P.  ipa  notap^« 

6,  Feme  fole  exhibits  her  bill  and  then  marries.  Baron  and 
feme  bring  bill  of  revivor,  and  obtain  a  decree  with  cofis ;  per 
North  K.  this  is  not  like  a  bill  of  revivor  againft  an  teir  or  exe^ 
futor,  where  the  fuit  is  aiated  h  deaths  in  that  cafe  they  fhall 
anfwer  only  for  their  own  time,  but  here  all  proceedings  ftand  in 
jitatu  quo,  and  it  is  unreafonable  there  (hould  be  fuch  an  abate-f 
ment ;  and  in  cafe  the  defendant  had  been  a  feme  fole  and  inters 
married,  that  (hould  not  have  abated  the  plaintiff's  fuit,  and  in 
this  cafe  the  abatement  was  by  the  parties  own  a£t.  The  court 
ordered  cofts  of  the  whole  fuit,  deducting  only  the  charge  of  the 
bill  of  revivor,  which  Mras  thought  hard,  becaufe  the  abatement 
was  by  the  parties  own  a£^,  and  becaufe  had  the  defendant 
been  in  the  right  and  fo  intitled  to  cofts,  yet  he  could  not  have 
compelled  the  plaintiff  to  revive.  Vem.R.  318.  pi.  315.  Pafch* 
4 685.    Durbain  v*  Knight. 


(R.  a)    Of  Second  and  Supplemental  Bills. 

I.  A  Former  bill  depending,  was  pleaded  in  bar  of  a  fecond, 
^^  but  though  both  bills  were  of  the  fame  matter  and  effect, 
the  latter  had  fome  new  matter.  Ordered,  that  fince  the  plea  [  439  J 
Was  good,  the  plaintiff  fhould  pay  the  ufual  cofts  of  a  plea  al« 
lowed,  but  defendant  to  anfwer  the  fecond  bill,  and  tht  firmer 
nil  di/mifed  with  20  Sn  cofts.  Chan.  Cafes,  241.  Mich.  26  Car.  2. 
Crofts  V.  Wortley. 

2.  After  difmiiEon  on  hearing,  a  new  bill  was  exhibited  on 
the  fame  eqnity,  on  fuggeftion  of  notice  which  was  not  in  iffue 
in  the  former  caufe  ;  and  per  lord  keeper,  the  defendant's  anfwer 
ihall  not  conclude  the  plaintiff,  but  though  he  denied  notice,  yet 
the  plaintiff  Ihall  examine  thereto,  and  that  in  cafe  examination 
(hall  be  made  as  to  the  notice,  and  no  proof  of  it,  if  the  notice 
had  been  denied  in  the  former  fuit,  yet  the  plaintiff's  bill  to  have 
the  defendants  oath  would  lie,  but  then  the  defendant's  oath  (hould 
not  be  conclufive.  Chan«  Cafes,  252.  Hill.  26  &  27  Car.  2. 
Williams  v.  Williams. 

3*  A  fupplemental  bill  to  have  z  further  difioverj  from  the  de*  c)iaii.Cafei, 
fendant  bj  way  of  evidence^  for  the  better  clearing  the  matters  de-  «<>'>  «<»• 
fending  on  tl^e  account^  whigh  the  defendant  h^h  not  anfwered  ^^^^ 

in 
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•pwy/*  m  |hc  former  caufc  s  the  plaintifF  pleaded  the  former  bUl,  to 

IrcrSt  ^^^^^  ^^^  defendant  anfwered,  and  the  caufe  heard,  and  the  ao- 

s.  p.*  docs  count  direfted  j   the  court  ordered  the  dcfcn^^nt  to  anfwer  to  all 

not  ■ppear.  matters  in  this  bill  not  anfwered  to  in  the  former  caufe,  but  the 

%tl!i-^'  plaintiff  not  to  reply  nor  to  proceed  farther.     2  Chan.  Rep.  142. 

Sw  c.  but  30  Car.  2.     Boeve  v.  Skip  with. 

S.  P,  does 

4.  In  a  bin  of  rrviewy  you  may  add  a  new  fupplcmcntal  bilL 

Vem.  R.  135.  pi.  226.   Hill.  1682.     Price  v.  Keytc. 

«Cba»*  J.  One  bill  was  preferred  to  clear  the  title  to  lands^  and  after  a 

SilL*34  &'  decree  for  the  lands,  another  bill  was  exhibited ^ir  the  profits^  and 

35  Car.  a.    a  2d  decree  for  them.     2  Chan.  Cafes,  72.  Mich.  33  Car*  2. 

Covciury  v.    Coventry  v.  Thinn. 

HftU,  s.  c.  ' 

St  S.  p.     And  the  decree  made  by  Ld.  Nottingham,  for  the  rpcfne  profitt,  wai  confirmed  by  Ld» 

Keeper  North*  a  CJi4a.  Kcp.  259.  S.  C.  &  Ld.  Keeper  Korih  confirmed  the  dectec  of  Ld.  K. 

• 

6.  New  bill  after  ^fmiffioHy  was  brought  on  the  fame  equity  iy 
a  3  J  perfon^  becaufe  he  could  not  have  a  bill  of  review,  2  Chan« 
Cafes,  119.  Trin.  34  Car.  2.    Doily  v.  Smith. 

7-  A  difmiJJtQn  on  eUHion  to  proc^d  at  law  is  not  prcrcmptory  ; 
but  plaintiff  may,  after  (he  has  [Jtded']  at  law,  bring  a  new  bilL 
2  Vem.  R.  32.  pi.  24*  HUU  161 8.  Countefs  of  Plymouth  t« 
Bladen, 

8.  Where  a  fupplemental  bill  is  brought  afier  publication,  it  is 
irregular  to  examine  nvitneffes  to  a  matter  that  was  in  iffue,,  and  not 
proved  in  the  original  caufe;  and  fuch  proofs  not  to  be  read,  MS, 
Tab.  March  31,  1725.     Bagnal  v.  Bagnal. 

9.  If  there.be  no  proof  to  the  new  matter  in  the  fuppleqve|ital 
bill,  it  muft  be  difmiffed.  MS.  Tab.  Mar.  31^  1725*  Bagnal 
T.  Bagnal. 


,(S.  a)  Anfwer.  What  is  a  full  and  pcrfeft  An- 
fwer. Where  it  muft  be  fully  and  diredly,  or 
where  to  his  Remembrance,  &c.  is  fu£Gcient« 

!•  A  Having  2  leafes,  wzs  allowed  to  f  and  hy  anfwer  upon  them 
^  •  both,  and  not  reilrained  to  one  at  his  peril.  Toth.  70. 
cites  HjU.  35  Eliz.  Kirkham  v.  Saunderfon. 
[  440  ]  2.  The  defendant  derived  his  title  by  a  leafe  and  aflignment 
which  was  before  his  knowledge,  and  therefore  pleaded  that  he 
beard  faj^  that  fuch  a  leafe  and  afftgnment  was  made  $  the  mafter 
of  the  rolls  was  of  opinion,  becaufe  it  was  another's  z€t,  the 
oath  is,  that  he  thinks  it  to  be  true^  The  defendant  might  havt 
pleaded  direHlj,  that  they  were  made,  as  he  thinketh,  Toth.  70, 
cites  37  Eliz.     Burgony  v.  MachelL 

3.  The  defendant  anfwered,  that  he  had  no  evidences  belonging  /» 
the  plaintijf :    that  anfwer  was  difallowedj  becaufe  the  defi^ndant 

therein 


therein  will  be  his  own  judge,  whether  they  belong  to  the  plain- 
tiff or  not  \  and  therefore  he  was  ordered  to  anfwer  what  he  had, 
and  to  iring  tkem  to  be  viewed  to  whom  they  belonged.  Toth,  ^o% 
ches  37  £hz.     Rotherham  v.  Saunders. 

4.  A  man's  own  aBs  mud  be  anfwered  direBly  upon  oath  in 
the  affirmative  or  negative,  without  traverfe ;  as  Mr.  Juftice 
Beamont  held.  Totli.  71.  cites  38  Eliz.  WiUiams  v.  Leigh« 
ton* 

5«  "Whether  a  licenct  to  qffign  a  kcfi  were  granted  or  not,  being 
but  3  years  paft,  the  defendant  was  ordered  by  my  lord  to  anfwer 
Sre3ljy  and  not  to  his  remembrance.  Toth.  71.  cites  38  &  39 
Eliz.     Ofwald  ▼•  Pennant. 

6*  The  defendant  was  ordered  to  fet  down  his  term  certain. 
Toth.  72.  cites  1597*     Harbert  v«  Morgan. 

7.  It  was  held  that  if  2  anfwer  jointly  and  feverallj^  if  one  of 
them  anfwers  firft  for  himfelf,  and  the  other  fays,  that  he  has 
perufed  all  that  the  farmer  has  anfwered,  and  for  himfelf  an- 
iwers,  that  he  believes  it  to  be  true,  fuppofing  this  other  defend- 
ant not  to  be  chargtd  with  any  thing  of  his  knowledge,  that  fuch 
a  relative  anfwer  is  fufficient  in  a  joint  and  feveral  anfwer,  but 
not  where  the  defendants  anfwer  feverally  each  apart.  Hard.  165. 
Hilh   1659.   in  the  exchequer.    Walker  v.  Norton. 

"S.  An  anfwer  to  a  matter  charged  as  the  defendants  own  faB^ 
muft  regularly  be,  without  faying  to  his  remembrance^  or  as  lie  be^     ^ 
ti€%fes^  if  it  be  laid  to  be  done  within  7  years  before,  unlefs  the 
court,  upon  exception  taken,  fliall  find  fpecial  caufe  to  difpenfe 
wkh  fo  pofitive  an  anfwer.     Clarendon's  Ord.  18  Car.  2. 

9.  On  exceptions  to  an  anfwer,  the  defendant  having  fworn 
that  he  received  no  more  than  the  fum  of  •  ...  to  his  rcmenv- 
brance,  it  was  allowed  to  be  tl  good  anfwer,  Vem.  470.  pi.  456* 
Trin.  1687.     Hall  v.  Bodily. 

10.  Defendants  made  affidavits  thai  they  had  no  booisy  evidences^ 
Isfc.  to  their  knowledge  concerning  the  matters  in  quejlion^  but  what 
nvere  produced  before  the  mafter^  and  annexed  to  a  fchedule.  This 
affidavit  [is]  evafive,  and  they  were  put  to  fwear  that  they  had  no 
books  or  evidences  concerning  the  matters  in  queftion,  but  what 
they  had  already  produced.  MS.  Tab.  June  10,  17 13.  Mayor, 
&c.  of  Hartford  v.  the  Poor  of  Hartford. 

11.  If  a  man  gives  a  general  anfwer,  and  a  particular  quejllon 
is  q/ked  which  is  included  in  the  general^  yet  he  mujl  anfwer  it  par^ 
ticularljy  elfe  it  may  be  demurred  to ;  for  that  may  be  a  matter 
of  judgment,  Sele£l  Cafes  in  Chan,  in  Ld.  King's  Time,  53^ 
Mich*  1 1  Geo.  i .    Paxton's  cafe. 
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{T«  a)    Anfwen    Oath.    By  whom^  and  in  what 
Cafes  the  Anfwer  muft  be  upon  Oath. 

t.  T  A  D  T  Wharton  tvas  appointed  to  anfwtlr  upon  oadi,  and 
^  not  upon  her  honour  i  and  fo  they  ought  to  be  fwom  as 
witnefle8>  (as  my  lord  hdd),  or  elfe  no  attaint  lies  if  the  jury  do 
not  go  according  to  the  evidences*  Toth*  72.  cites  1497* 
WiUoughby  ¥•  Lady  ^Wharton* 

2.  A  KJbop  to  anfwer  upoti  oatk  Toth*  74.  cites  8  Car* 
The  Mayor  of  Sarum  v.  the  Bifliop  of  Sarum« 

3.  It  was  ruled  by  the  lord  keeper^  that  a  pU»  t^  mtilawrj 
Ihould  be  without  oaui»  becaufe  of  the  averment  of  identity  of 
perfons;  and  it  was  ruled  that  a  plea  of  the  privilege  tf  Oxfrri 
ihould  be  put  in  without  oath.  2  Fregm*  Rep^  143*  pU  i82« 
Trin.  and  Mich.  1674.    Mafters  v.  Bruett. 

And  In  a  4*  Lord  C.  Macclesfield  allowed  a  ^yaiery  who  was  committed 

aotetliacy  for  not  anfwering  to  a  bill  exhibited  againft  him,  to  put  in  his 
sTftid'thit'  'Mifwer  without  oath  or  qffinnation^  the  HU  being  groundUJiy  and  difc 
the  like  or-   cHargcd  him  out  of  cuftody.    Wms.'s  Rep.  781.  Hill.    172U 

4er  was  faid    Wood  V.  StOry  &  Bell. 

tt>  be  made 

by  Lord  Harcoutt  in  Dr.  Hcathcote*t  cafe. 


(U.  a)      Anfwer.     Where  it  (hall  conclude,    or 
charge  or  difcharge  the  Defendant* 

■ 

s  Fftem.  1.  Tp  H  E  plaintiff  havinff  made  n»  proof  oi  the  matter  in  qucf- 
Rep  146.  '''    tion,  the  defendant^  anfwer  muft  be  taken  as  true,  and  fo 

I^:  '^9*. .    the  court  difiniiTed  the  bilL  Chan.  Rep.  05.  11  Car.    Fcltham  v* 

(bis)  Mich.   —^  ••' 

^677.  Davy. 

—Where  there  is  no  proof  *»f  what  arifufrm  the  Mpwir  of  the  delcodant,  the  anfwer  muft  he 
taken  bitlrtly  as  it  is,  and  no  pari  of  It  muft  lie  impeached  by  any  other  cfidenct }  per  Parker  C« 
10  Mod.  405.  Pafch.  4  Geo.  i.  in  cane.  Nab  ▼.  Nabb. 

«  > 

2.  Where  there  Is  tut  one  witnefs  againjl  the  defendants  anfwer^ 
the  plaintiff  can  have  no  decree.  Vcrn,  161.  pU  152.  Pafch. 
1683.     Alam  V.  Joutdan. 

3.  Per  cur.  the  cafe  of  Howard  v«  Brown,  was  the  firft  in 
this  court  where,  becaufe  a  man  had  charged  himfelf  by  anfwer, 
that  this  anfwer  ihould  be  allowed  as  a  good  dif charge,  and  it  ought 
to  be  the  laft.     a  Vem.  194.  Mich,  1690. 

4.  Plaintiff  for  80  /.  convey  an  efiate  abfolutely  to  the  defendant, 
and  brings  a  bill  to  redeem.  Defendant  ihfifts  the  conveyance  was 
abfolute,  but  confeffes,  that  after  the  80  /.  paid,  with  interefty  it 
was  to  be  in  trujlfor  the  plaint ff*s  wife  and  children.  Plaintiff  re- 
plies to  the  anfweri  but  no  proof  was  made  of  the  truft  -,  yet  de- 
creed 


^*Teed  Ae  truft  for  the  lienefit  of  the  wife  and  children.    2  Vem. 
268.  pi-  277.  Pafch.  1693.     Hampton  v»  Spencer,  et  c  contra,     • 

5.  Where  a  UJi  had  unadvifediy  charged  that  plaintiffs  had  agreed 
to  pay  an  equal  proportion  of  the  debts,  they  being  fureties  in  the 
bond,  yet  defendants  by  anfwer  denying  they  made  any  fuch  agree- 
ment, thaty^  *  plaintiffs  at  large^  and  left  them  at  liberty  to  de- 
mand the  whole  agaiiH^  <lefendants ;  and  per  Cowper  C.  decreed 
accordingly,  2  Vern.  608.  pL  546,  Pafch,  1 708.  Parfons  and 
Cole  V.  Doaor  Briddock  &  al'.      * 

6,  A  legacy  being  left  to  an  executor  without  any  exprefs  difpojttion 
tf  thefurplujf  but  there  was  ftrong  proof  that  teflator  intended  him 
thefurplus  f  but  on  a  bill  brought  by  the  next  of  kin  againft  him 
for  a  diftribution,  he  anfwers,  and  waives  the  benefit  of  the  furplus 
by  miftake  of  the  law  in  that  point,  and  admitted  him&lf  account- 
able for  the  furplus ;  but  being  a  creditor  upon  an  open  account, 
he  infifted,  that  he  ought  to  have  his  legacy  over  and  above  hU 
debt.  But  upon  better  information  he  prayed  to  amend  his  an- 
iFwer  as  to  the  waiving  the  furplus,  which  was  denied  by  the 
mailer  of  the  rolls,  but  he  decreed  the  legacy  over  and  above 
the  debt ;  and  on  appeal  Ld.  Cowper  faid,  that  he  would  not, 
againft  the  defendant's  own  conceifion,  decree  the  furplus  for 
him.  But  in  Ealter  term  17 18,  the  caufe  coming  before  Ld. 
C,  Parker,  his  lordihip  faid,  that  he  could  not  but  incline  to  help 
the  defendant,  who  by  miftake,  or  mif-advice  only  of  his  counfel^ 
HViLs  in  a  way  of  Iqfing  his  right :  and  therefore,  if  the  plaintiffs 
would  bind  the  defendant  by  his  anfwer  from  taking  the  fur- 
plus, they  ought  to  fake  it  on  the  terms  in  the  anfwer^  (^^z.)  he 
waives  the  furplus,  but  inflfts  upon  his  debt  and  legacy,  and  de- 
creed him  both  in  this  cafe,  evtn. though  by  the  mailer's  report 
it  appeared,  that  the  legacy  was  much  greater  than  the  debtm 
Wms.'s  Rep.  297.  pi.  74.  Mich.  1718.    Rawlins  v.  Powell. 


(W.  a)     Anfwer.     Where  there  is  a  Plea  or  De-  seetit.pfai 

murrer.  ^^  ^'""'^ 


ter« 


1. 1  T  is   a  rule  in  equity,  that  the  anfwer  over-rules  the  plea 
-*    where  defendant  anfwers  the  fame  things  he  inftfis  upon  in  his 
plea  that  he  ought  not  to  anfwer  to.     MS.  Tab.  Appeals,  20  Jan. 
1 7 1 7.     Earl  of  Clanrickard  v.  Burk. 

2.  Defendant  had  an  order  to  plead,  anfwer,  and  demur,  but 
not  demur  alone  ;  but  defendant  anfwered  only  by  d^nying^  and  de^^ 
murred  to  every  other  part  of  the  bill :  but  held  by  Ld.  C.  that  he 
ought  to  anfwer  fotne  material  foci  of  tin  bill,  and  the  demurrer  was 
difcharged,  with  cofls.  MS.  Rep.  Mich.  12  Geo.  2.  in  Cane. 
Attorney  Gen.  v 


44^  t  Cftancer^; 


(X.  a)    Anfwcr.     In  what  Cafes  the  Anfwer  of 

one  fliall  afie<3:  another. 


I*  TNEfendant  by  anfwer  aecujes  himfelf  and  fellow,  defendant^ 

^  and  is  believed  againft  himfelf,  but  not  againft  his  fel- 
low.   Toth.  72.  cites  4  £liz.  Michell  v.  Webb. 

2*  Two  defendants^  one  havifig  anfwered^  the  other  refufed^  but 
ihall  be  bound  by  the  other's  anfwer,  if  the  caufe  pafs  againft 
them.    Toth.  74.   cites  7  Jac.     Matthew  v.  Matthew. 

3.  One  defendant's  anfwer  fliall  not  prejudice  the  othe?  defend* 
ant.  Toth.  75.  cites  3  Car.  Eyre  v.  Wortley. 
r  443  3  4-  A  bill  was  brought  againft  3,  viz.  A.  A  and  C.for  a  joint  de- 
mand.  A.  by  znfyreT  fwearSf  that  he  believes^  and  hopes  to  prove^ 
that  the  plaintiff  was  fatisfied  his  demands.  The  plaintiff  repHedio  B. 
and  C.  onlyy  and  brought  the  caufe  on  by  bill  and  qjjfwer  as  againft  A% 
It  was  infifted/that  the  plaintiiFin  this  cafe  could  have  no  decree; 
for  having  brought  on  his  caufe  as  againft  the  third  defendant  on 
bill  and  anfwer  only,  his  anfwer  muft  be  taken  to  be  true;  and 
though  he  does  not  dire£lly  fwear  the  money  paid,  yet  he  fays,  he 
believes  and  hopes  to  prove  it  paid,  but  the  plaintiff  not  replying 
to  him,  he  is  excluded  of  the  benefit  of  his  proof,  and  this  was  a 
cunning  prafbice  of  the  plaintiff  to  proceed  againft  thofe  defend- 
ants only  who  were  ignorant  of  the  matter,  and  to  exclude  the  de- 
fendant who,  perhaps,  could  have  proved  the  debt  paid.  The 
plaintiff  was  ordered  to  pay  coftsy  and  l^  at  liberty  to  reply  to  the  other 
defendant.  Yern.  140.  pi.  132.  Hilh  1682.  Barker  y.  Wyld  and 
2  others. 

J.  Regularly  the  anfwer  of  one  defendant  fhall  not  be  madeufeof 
cs  evidence  againjl  another  defendant ;  but  one  defendant  faying  bf 
liis  anfwer,  that  he  was  much  in  years,  and  could  not  remember 
tl^e  matter  charged  in  the  bill,  but  that  J.  S*  was  his  attorney  and 
tranfa£led  this  matter,  and  J.  S.  the  attorney  being  made  a  de- 
fendant, and  giving  an  accourft  of  this  matter,  here,  upon  a 
motion  for  an  injunflion,  Ld.  G)wpcr  faid,  that  thefe  words  in 
the  defendant's  anfwer  amounted  to  a  referring  to  the  co-defendanfs 
anfwer y  and  for  that  reafon  the  attorney's  anfwer  ought  to  be  read^ 
and  accordingly  was  read  againft  the  firft  defendant.  Wras/s 
Rep.  300.  Mien.  1715.  pi.  75.  Anon. 

6.  One  defendant  fhail  not  be  prejudiced  by  the  admlffon  (f 
gnotb^r.    MS.  Tab.  March  6|  1720.  Cheevers  v.  Geoghegan. 
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(Y.  a)    Anfwer.    How  to  be  miade  and  fworn  where 

a  Corporation  is  Defendant. 

I.  A  BUI  hgdlnfl  a  corporathfi  to  difcover  writings,  defendants 
•^  anfwer  under  the  common  feal,  and  fo  being  not  fworn, 
will  anfwer  nothing  in  their  own  prejudice.  Ordered,  that  the 
clerk  of  the  company,  and  fuch  principal  membere,  as  the  plaintiff 
(hall  chink  fit,  anfCkr^r  'on  oath,  and  that  a  maftcr  fettle  the  oath  ^ 
per  North  K.  Verm  117.  pi.  104.  Hill.  34  &  35  Car.  2.  Anon. 


(Z.  a)     AnTwer  taken.    How.    And  at  what  Time* 

X.  /^mmt^ners  for  taking  an  anfwer  in  the  country,  had  omitted 
^  executh  Ifiim  Itrevis^  Isfc.  The  anfwer  was  referred  to  the 
fix  clerks^  but  on  motion,  the  commiifioners  having  indorfcd  on 
the.  anfwer,  cap/  llfjurafi^  &c-  fecund um  eflFefl: una  &  tenorenx 
4:ommiflion'  huic  annex*,  and  had  annexed  the  commlfRon  to  the  * 
anfwer,  it  wa»  ordered  the  anfwer  ftould  be  allowed.  Vera.  4X. 
j>l.  41.  Pafch.  1682.  Peny.  Chetle. 

2.  One  of  the  defendants  is  in  contempt ^  and  {lands  out  to  a 
fet^uedration,  and  the  caufe  is  heard  againjl  the  other  defendants^    r  ^^^  1 
yet  he  may  come  in  and  anfwer,  and 'the  caufe  be  heard  again 
as  to  him.    Vern.  aaS.  pi.  225.  Hill.  1683.  Phillips  v.  the  Duke 


cf  BUck 


s* 


(A.  b)      Anfwef.     Ot  putting  in  Anfwers  where 

there  is  a  Crofs-BilL 

I.  tF  a  bill  is  filed,  and  then  a  crofs-bill,  the  firfl  hill  is  to  he 
*  iuJtvired  before  the  other  crofs-bill ;  a$id  where  A,  fits  a  bill 
againjl  B.  isf  C  tube  put  in  infuficient  onfwers^  and  prefer  their 
crofs-bill  againjl  A.  and  then  B,  becomes  bankrupt ;  and  after  B/s 
esffignees  bring  their  bill  in  nature  of  an  original  bill  for  account, 
and  A.  pleads  the  ftatute  of  limitations,  and  his  plea  was  allowed ; 
and  afterwards  the  affignees  bring  their  bill  in  nature  of  a  bill  of 
revivor,  grounding  it  upon  the  former  bill  brought  by  B.  and  U. 
but  Ld.  Chancellor  ordered,  that  C.  Ihould  anfwer  A/sbill  before 
A.  ihould  be  obliged  to  anfwer  the  affignees  bill.  Wms.'^  Rep. 
266,  267.  Mich.  17x4.  Child  &  al%  Affignees  of  Sir  Stephen 
Evans^  v.  Frederick. 

}.  The  original  bill  is  firft  to  be  anfwcred,  but  if  the  plaintiff  in 

the  original  bill  will,  after  the  crofs-bill  filed,  amend  his  bill  in -things 

materialj  this  amoadcd  bill|  asto  the  amendments^  is  a  new  bill; 

Vox..  IV.  M  m  and 


And  tte  plaintifF  in  the  original  bill  ihall  be  bound  to  anfwcr  the 
erofs-bilU  which  was  filed  prior  to  the  amendments  made  to  the 
origiofld  bill,  be&re  the  plaxmiflF  in  the  original  bill  ih£  have 
an  anfwer  to  bid  amuidments  ^  and  a|  the  amended  bill  muft  be 
anfwered  all  together,  fo  the  priority  feems  in  fuch  cafe  to  be  loft 
as  to  the  whole*  a  Wms.'»  R^.  345*  HilL  1727.  Steward  Vt 
Roc. 

(B.  b)    Anfwcn    Of  the  Travcrfc. 

I.  tF  the  defendant  denies  the  faB^  ht  muft  ttarerfe  or  deny  it  (M 
^  the  cs^fe  requires)  direfUy,  and  not  by  nuaytf  negative  pregmnti 
as  if  he  be  chdirged  with  the  receipt  of  a  fum  of  money,  he  mud 
dcB^  or  traverfe  that  be  hat  not  reaived  that  fum  or  any  part  Aeredj^ 
^  §r  mt  fit  forth  what  part  he  has  received  s  and  if  a  fa£l:  be  laid  to 
,be  done  with  divtrs  ctrcurnAances^  the  defendant  muft  not  deny  or 
trarerfe  it  literally  as  it  is  laid  in  the  bill,  but  mt0  anfwer  tie  pant 
offttbfiancep^ttve/y  and  certainly.     CSarend.Ora.  t8  Car.  2. 

2.  An  anmer  watrted  the  general  traverfe  at  the  end,  and  it  was 
^  cbjeded,  that  without  this  traverfe  no  iniie  was  joineif.  But  per 
'  l.d*  Macclesfield,  it  does  not  appear  but  that  the  whole  bill  and 

tvery  daufe  in  it  is  fully  anfwered,  and  then  the  adding  the 
general  traverfe  is  rather  impertinent  than  otherwife  i  and  if  ipf 
IS  taken  i^n  this  general  traverfe^  it  is  cnly  a  denial  of  every  other 
thing  not  anpwered  before  by  the  anfiver*  Miclu  1 722.  2  Wms.'J^ 
Rep.  87.  Anon. 

3.  And  his  lordfhip  faid,  that  this  general  tr:iverfe  feemed  to 
him  to  have  obtained formeriyj  and  in  ancient  timeSf  ivben  defendant 
ufed  only  to  fit  forth  bis  cafe  in  the  anfiuer^    without  anfwcring 

X  445  1  ^^^^  claufe  in  the  bill ;  and  for  that  reafon  it  was  the  pra&ice  for 
the  defendant  to  add,  at  tSie  end  of  the  anfwer^  this  geneiat 
traverfe.    Mich.  1722.    2  Wms^^s  Rep.  87.  Anon,  ^ 


(C.  b)    Of  Referring  Bills  or  Anfwers  for  Scandali 
Iippertiaenee,  Infufficiency,  &c. 

i^  •frrHERE  an  amfyuer  is  excepted  to  be  referred,  and  is  ft* 
^^  ported  infufficienty  and  the  defendants  did  not  except 
againft  the  firft  report,  but  had  put  in  amther  arfnotr^  they  are 
to  anfwer  all  the  poihts  excepted  to,  though  the  &zne  exceed  the 
bin.    Chan.  Cafes,  60.  Mich.    16  Car.  2.    Crifp  v.  Nevlll. 

2.  Plea  to  party  and  demurrer  to  part  t  plea  ever^ruUd  i  then  dc* 
fendant  anfwered,  and  that  being  infufiicient  he  put  in  another 
anfwer,  and  that  being  reported  infufficient  he  put  in  a  4th  an- 
fwer ;  if  the  firft  be  accounted  one.  Flncli  C.  did  not  commit  him 
to  be  examined  ^n  interrogatories.  Chan*  CafeSj  279*  Tnn* 
28  Car.  2«  Clotworthy  v.  Melliih. 


Cfiancet^  445 

3*  A  biU  was  t^rought  againft  2  defendants^  the  anfwer  oF  one  Is 
reported  infufficient^  and  the  report  on  exceptions  confirmed  j 
afterwi^rds  the  other  defendant  puts  in  juft  fuch  another  anfWer^ 
and  infified  on  the  fame  matter.  On  petition,  the  court  to  avoid 
delay  will  judge  on  the  infufficiency  of  the ^rWtf^/w«^  without* 
fending  it  to  a  mafter  j  per  Finch  C.  Vem.  74.  pi.  6^.  Mich* 
1682.  Weft  V.  Ld.  Delaware  &  Cutler. 

4.  Where  the  defendant  anfwers  to  part ^  and  pleads  to  all  other 
matters  not  anfwered  unto,  the  plaintiff  cannot  put  in  exceptions 
to  theanfwer  till  he  has  firft  argued  the  plea,  or  obtained  an  order 
that  the  plea  fliall  ftand  for  an  anfwer,  with  liberty  to  except  to 
the  matters  not  pleaded  unto.  Vem.  344,  pi.  336.  Mich.  1685. 
Darnell  V.  Reyny. 

5.  If  the  plaintiff  refers  the  anfiverfor  fcandal  and  impertinence^ 
and  the  mafter  finds  it  neitl^er^  the  plaintiff,  in  exceptions  to  the 
fnafief^s  report ^  mufl  fhev)  ivherein^  in  what  page^  and  how  far^  the 
anfwer  is  fcandalous  or  impertinent}  per  Ld.  Macclesfield, 
a  Wms.*s  Rep.  x8i.  Trin.  1723.  Craven  v.  Wright. 

6.  And  it  feems  ftronger  inhere  exceptions  are  taken  for  in- 
sufficiency, and  the  tnafer  reports  it  ftsfficienty  that  the  exceptions  to 
the  report  (hould  fhew  wherein  the  anfwer  is  infufficient.     Ibid. 

7.  Sfl  if  the  bill  or  anfwer  be  referred  for  fcandal,  and  the 
mafter  reports  it  fcandalous  ;  if  the  mafter  has  once  expunged  this 

fcandaly  the  party  cannot  then  except  to  the  report ^  becaufe  it  cannot 
then  be  made  appear  by  the  record  what  the  fcandal  was,  and  it 
was  his  own  fault  that  he  did  not  except  fooner.    Ibid.  182. 

8.  Ld.  C.  King  made  it  a  rule,  that  a  btUfhall  not  be  referred ftr 
fcandal  after  the  defendant  hath  anfwered  it ;   and  by  this  means  an 

old  rule  of  court  was  altered.  Mich.  1725.  2  Wms.'s  Rep.  311. 
Abergavenny  (Lady)  v.  Abergavenny  (Lady). 

9.  After  an  order  to  refer  an  anfwer  for  infufftdencj^  it  cannot 
be  referred  for  impertinence^  yet  it  may  be  for  fcandaU  2  Wms-'s 
Rep.  312.  In  a  note  added  by  the  editor  at  the  bottom,  it  is  faid 
to  llave  been  fo  determined.  Hill.  Vac.  1 729.  in  cafe  of  EUifon  v« 
^urgefs. 


(D.  b)     In  what  Cafes  a  Bill  fliall  be  taken  Pro  Con-  [  446  ] 

feflb,  after  a  full  Anfwen 

I.  pLaintiff  brought  her  hill  againft  defendant  for  an  account  of 
p^ftSy  &c.  and  after  defendant  had  fully  anfwered^  plaintiff 
esmended  her  hill  3  timesy  to  which  defendant  put  in  3  feveral  pleas  and 
demurrers^  whicn  had  been  all  over-ruled^  and  the  defendant  ftood 
in  contempt  to  a  fequeftration  for  not  anfwering  the  amended  bill. 
Plaintiff  now  moved  for  liberty  to  fet  down  the  caufe  on  the 
fequeftration^  in  order  that  the  biU  might  be  taken  pro  confcffo^ 
&c.  whereto  it  was  objeded  that  there  being  an  anfwer  to  part 
Tviz.)  the  original  bill,  the  bill  could  not  be  taken  pro  confeffo, 
becaufe  part  was  fully  anfwered  and  dcniedj  &c.  and  the  cafe  of 
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♦«ec  tfi.     ♦  Hawkins  and  Crook  was  cited.    But  on  the  part  ef  tfc« 

J^'jJ^S^r      plaintifFj  it  was  urged,  that  if  defendant  by  anfwering  part,  md  tc- 

fi.  9.  &.  c.  fttfing  to  anfwer  the  moil  material  point  of  all,  {hould  prevent  the 

bills  being  taken  pro  confefTo,  that  would  put  the  plaintiiB^  in  a 

much  worfe  condition  tluh   not  anfwering  at  all,  and  would 

encourage  defendants  by  this  method  to  elude  the  juftice  of  the 

court)  ice.     And  as  to  Hawkins  and  Chook,  defendant  there 

was  willing  and  defirous  to  put  in  a  full  anfwer>  and  that  was 

at  length  the  liberty  given  him  by  the  court.     Ld.  Chancellor  faid^ 

that  this  is  an  untrodden  path,  and  as  there  are  no  precedents  to 

direft,  we  muft  go  upon  the  reafon  of  the  thing.     At  hw  after 

the  party  has  appeared  and  is  in  court,  if  he  makes  defaCklt,  &c^ 

judgment  is  given  for  the  whole  demand ;  and  if  in  treipafiit  &(^ 

defendant  pleads,  &c.  only  to  part,  and  fays  nothing  to  the  re- 

fidue,  plaintiff  may  take  his  judgment  immediately  for  what  is  not 

anfwered,  and  courts  of  equity  form  their  proceis  upon  the  fame 

plan  when  the  party  is  in  court,  &c.  and  it  is  a  jurifdi£iioii 

which  fecms  abfolutely  neceflary  and  exercifed  by  all  courts,  that 

when  they  have  the  parties  once  before  them,  they  fhould  have 

it  in  their  power  to  determine  upon  the  right,  &c.  and  therefore 

feemed  ftrongly  to  incline  that  the  bill  fiiould  be  taken  pro  con- 

%  Wim/s     fefib  quoad  the  particulars  not  anfwered.     But  the  defendant  of- 

s*c  V'    fc""g  ^^  anfwer  by  the  next  term,  except  as  to  matter  of  ac- 

aoc  s»  P.      count,  no  order  was  made  upon  the  main  queflion.     MS.  Rep. 

Mich.  4  Geo.  2*  in  Cane.  Lady  Abergavenny  v.  Lady  Aberga* 

venny. 

2.  Nota,  A  cafe  was  mentioned  in  the  exchequer,  of  the  cor-» 
pbration  of  Helston  v.  Robinson,  where  after  an  anfwer  re* 
ported  infufficient,  and  defendant  refufing  to  put  in  any  further 
anfwer,  the  whole  bill  was  taken  pro  confeflb,  by  the  opinion  of 
tjie  whole  court  delivered  feriatim  ;  and  this  was  the  opinion  of 
the  mafter  of  the  rolls  in  the  cafe  of  Hawkins  and  Crook  before 
cited,  for  that  an  infufHcient  anfwer  is  no  anfwer,  &c.  and  it  is 
the  party's  own  obftinacy  to  ftand  out  and  refufe  making  a  djf- 
covery,  &c.  and  the  opinion  of  taking  a  bill  pro  confefib  quoad 
fome  particulars,  and  joining  ifiue,  &c.  as  to  the  reft,  feeins  new 
and  introdudiory  of  great  confufion  in  the  proceedings;  and 
Q^B.    Ibid. 


C  447  ]   C^«  b)     Amendment.    In  wliat  Cafes  in  Proceedings 

in  Equity. 

I.     aFTER  replication  abetter  anfwer  ordered.    Toth.  71. 

-^  cites  38  &  39  Eliz.    Wilcox  &  Yates  v.  Fiflicr. 

2.  In  a  rejoinder  and  a  commiffion^  the  defendant  to  amend  her 

anfwer  J  but  my  lord  faid  not  to  amend  an  anfwer  after  ijpu 

joined.     Toth.  75.  cites  Mich.  9  Car.     Chettle  v.  Chettle. 

21>i4.  Uw*i       3,  The  defendant's  anfwer  which  (he  had  fworn,  containing 

faid  the  like  fQi^^cthing  which  flic  after  ward  s  touud  to  be  untrue,  it  was  mov- 
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cd  on  her  affidavit  g/*thc  faid  maittr  untruly  fet  forth y  being  ocea"  giten  befure 

/toned  by  its  being  added  in  the  tnargin  of  the  draught  after  her  peru-"  re^ication 

fal  thereof  and  her  being  thereby  furprtzed^  that  ihe  might  have  li»  cafe'in"u, 

berty  to  amend  her  faid  anfwer  in  the  matters  fo  miilaken ;    and  Coventry^t 

upon  affidavit  of  notice  of  this  motion^  and,  certificate  that  no  replica*  cK?**i°^ 

iion  was  filed,  and  the  plaintiff  makiiig  no  defence,  (he  had  liber-  chcttic— 

ty  given  her  to  amend.     Chan.  Ca£^$,  29.   Mich.    15  Car.  a.  iFreem. 

Chute  V.  Lady  Dacres.  ^^P*  '73- 

'  pl.  lay. 

S.  C*  cited  in  the  principal  cafe.'  ■        Toth.  75.  Micb*  9  Car.  S.  C.  ft  S.  P.  but  not  to  amend  it 
after  iflue  joined. 

But  where  the  defendant  having  by  her  anfioer  comfented  that  an  award  wkide  h  ber  father  might  ha 
taaprmUy  defiicd  leave  to  amend  ber  anfwer  in  that  particular,  flie  having  madt  oath  that  fie  had  never 
read  the  award,  and  that  fuch  anfwer  was  prepared  for  her  by  ber  father  f  wbe  bad  wiorged  her  in 
the  award,  the  court  denied  to  give  her  leave  to  amend.  2  Vern.  434.  pl.  396.  Pafch.  170a.  Har- 
court  v.  Sherrard  and  Danae  Anderibn  U»\  Equ.  Abr.  19,  30.  pl.  5.  has  a  note,  that  one 

reaibn  feema  td  be,  becaufe  xht  father  was  an  arbitr4tor  of  btr  own  chtijipg, 

4.  Some  tenants  of  a  manor  brought  a  bill  againft  the  lord  to 
difcover  ancient  cuftoms.  The  defendant  demurred,  becaufe  all 
the  tenants  of  the  manor  are  not  made  parties  $  but  the  court 
gave  the  plaintiffs  leave  to  amend  their  bill,  and  to  make  the 
other  tenants  either  plaintiffs  or  defendants  as  they  would  con- 
fent  or  not.  Fin.  Rep.  z  14.  Hill.  25  Car.  2-  Hudfon  v.  Flet- 
cher. 

5.  A  conveyance  by  virttu  of  a  power  wz^  Jet  forth  by  the  plain* 
tiff  in  his  bill,  but  without  date^  day^  month,  or  year :  whereupon 
the  defendant  demurred ;  but  the  court  over-ruled  the  demurrer, 
and  gave  the  plaintiff  leave  to  amend  his  bill.  Fin.  Rep.  260. 
Trin.  28  Car.  2.     Bufhell  v.  Newby. 

6.  A  decree  was  made  againft  baron  and  feme,  and  all  the  procefs 
of  contempt  was  right  till  theferjeant  at  arms  ;  but  the  order  for  that 
'was  only  againfi  the  baron,  and  fo  likewife  wcls  the  fe^uefiration. 
The  hujband  died,  and  after  his  death  a  fequefiratiou  went  againfi 
the  ttfifs  jointure  s  and  it  was  moved  to  be  amended,  but  the 
party  could  not  prevail.  Chan.  Prec.  115.  pl.  102.  Arg.  cites. 
Trin-  1700.    Northcott  v.  Northcott. 

7    A  recognizance  was  entered  into  by  F.  as  furety,  that  a  party  Chan.  Prec. 
in  the  caufejhould  abide  fuch  order  asfbould  be  made  upon  the  hearing,    > '  s-p'-i©?- 
Afterwards  an  order  was  ma^e  for  confirming  of  the  report,  but  in  Lj^^&^Ji^ 
ihe  title  of  the  faid  order  the  words  (et  ux*)  were  omitted.     An  aftion  and  Field  8c 
being  brought  upon  this  recognizance  againfi  F.  the  furety,  he  *'» ^'  c* 
took  advantage  of  this  omiflion,  and  pleaded  that  no  fuch  order  dileofthe* 
was  made  in  the  caufe ;    whereupon  the  plaintiff,  perceiving  the  otder  wa^  to 
miftake,  obtained  an  order  from  the  mafter  of  the  rolls  to  amend  ^^^^omfkd 
the  order  by  adding  the  words,  and  the  fame  was  afterwards  con-  aid'after- 
firmed  by  the  Id.  keeper.     ^Vern.  J76,  pU  339.   Trin.    1700.  ward?  it  was 
Spearing  &  Ux- V.  Lynn,  '^^^ 

amendment,  for  that  the  defendant  waa  onljr  a  furety  j  but  on  the  other  fide  *  it  wax  fatd,  that  this  wai 
only  the  mihake  of  the  eierk,  and  ought  to  be  amended  to  carry  on  the  jailicc  of  the  court ;  and  cited 
the  cafe  ol  Eabl  v.  EAar.,  thia  term,  where  an  affidavit,  made  before  a  fr<]u<ftratiun,  was  not  fitcd 
before  the  f'qneftration  made,  but  was  ordered  to  be  filed  after  to  fupfqrt  th^  fc^ueftrarion,  and  tbs 
Oi^cr  of  amend- ng  was  made  abfolute  In  the  principal  cale. 

•  [  448 1 
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8*  Bill  wa$  brought  for  an  account  of  the  perfonal  eftatse  cS^ 
one  T.  £.  The  defendant  having  anfwered,  and  witnefles  being 
examined,  it  happened  that  in  the  title  of  the  interrogatories  the 
pUuntiff  vaas  called  Tic.  White  in/lead  of  Ji^hn.  The  court  laid 
they  cannot  read  the  depofitions,  nor  can  the  title  be  amended, 
and  this  although  moft  of  the  witnefles  were,  fmce  their  examin* 
ation,  gone  to  Tea.  Vem.  435.  pi.  398.  Pafch.  1702.  Whitq 
V.  Taylor. 

9.  No  proceedings  upon  an  amended  bill  till  the  cojls  of  the 
former  proceedings  are  difcharged*  MS.  Tab.  December  6,  1705. 
Gage  V.  Lifter. 

10.  Wherever  there  is  new  matter  in  amended  or  iupple^ 
mental  bilU,  there  can  be  no  proceedings  againlt  the  defendant 
without  a  new  fervice  ad  facie$id*  attorn,  and  a  caufe  cannot  be 
brought  to  a  hearing  without  it  \  fat  the  defendant  ought  to  hare 
an  opportunity  to  defend  againft  the  new  matter.  MS.  Tab. 
March  6thy  1720.     Cheeversv.  Geoghegan. 

11.  There  does  not  appear  to  be  any  precedent  in  chancery  o{ 
an  amendment  to  a  Ml  in  apart,  wherein  it  has  if  en  £fmiffei  upon 
the  merits;  per  Ld.  C.  King,  aififted  by  the  mafter  of  the  rolls. 
aWms.'sRep.  402*  Hill.  1726.  Sir  John  Napier  v.  Lady  Ef- 
fingham. 

S.  p.  admit-  12.  If  a  decree  be  made  againfi  an  infant^  relating  to  his  inhe- 

ted  per  cur.  ntattce,  with  a  mfi  caufa  within  6  months  after  age,  he  may  amend 

\^^l^,  his  anfwer ;  and  all  decrees  againft  infants  give  them  iy^  months 

Pafch.  after  age  to  fliew  caufe.     2  Wm8.*s  Rep.  403.    Sir  John  Napier 

▼.  the  Earl  of  Salilbury.  The  infant  at  his  foil  age  may  (a»  the  right  way  U)  apply  to  the  coort, 

•nd  fee  forth  how  he  is  grieved  by  the  decree,  and  may  have  leare  to  amend  or  alter  his  anfwer^  or  any 
part  of  ity  or  put  in  a  new  one  ;  but  if  be  does  not  do  (o^  it  ihalJ  be  frcfumed  that  be  abides  by  it,  aod 
to  It  ihall  be  read  againft  him  \  and  fo  it  was  done  in  the  principal  cafe.  CiiU  £%u.  Rep.  3,  4.  HiU* 
6  Amu  The  Lord  Goemfey  t.  Rodbridges* 

13.  The  mafter  of  the  rolls  rcfufed  to  hear  any  prf>of  that  the 
record  of  an  anfwer  in  chancery  was  miftaken,  in  being  made  con- 
trary to  the  original  draught.     But  afterwards  upon  very  full  affido^ 
vits  by  the  folicitor  and  his  clert,  that  this  was  only  a  snijlake  in  the 
perfon  that  ingrojfed  the  anfwer,  and  the  foul  draught  being  pro- 
duced, upon  folemn  debate  before  the  Id.  chancellor,  aflifted  by 
the  mafter  of  the  rolls,  the  court  gave  the  defendant  leave  ta 
amend  the  anfwer,  and  to  fwear  it  over  again,  though  no  precedent 
could  be  {hewn  that  amendment  was  ever  made  after  the  caufe  heard^ 
and  this  matter  had  been  before  denied  on  a  petition  and  on  ^ 
motion.     2  Wms/s  Rep,  425,  427.  Mich.  1727,    Gainiborough 
(Countcfs)  v.  Giflford. 


(F.  b)    Relief  without  a  Bill,  or  not  prayed* 

!•  A  Decree  was  made  without  a  bill.    Toth.  125.  cites  Mich* 

*^  9  Jac.  Bull  V.  Huddleton. 
*  2.  A  legacy  was  prefumed,  after  a  great  length  of  time,  to  be 
paid ;  and  a  perpetual  injunflion  was  decreed  againft  a  bond 
l^iven  about  30  years  fince  relating  thereto,  and  a  former  decree 
was  dtfctarged,  though  inroUed,  and  though  no  relief  was  partik 
cularly  prayed  againft  that  decree.  2  Vem.  23.  pi.  ^4.  Pafch. 
1^87.    Fotherby  y.  Hartridge. 

3*  The  defendant,  in  this  cafe,  being  advifed  be  had  faid  one 
hfailor,  who  was  his  folicitor  in  this  csAife,  snore  tiwiey  than  coM- 
bf  due  to  iim,  obtained  an  order  to  have  his  Ulli  referred  and  taxed, 
which  was  done }  and  im>n  the  taxation  he  was  reported  td  be 
fiver-pard  60  L  thereupon  he  moved  the  court  for  a  ne  eKeas  rernum* 
againft  Naikr,  m  affidavH  that  he  was  going  beyond  lea  wi£  nsy- 
Lord  Cornbury,  the  governor  of  Jamaica,  and  the  writ  was 
granted  by  the  mafter  of  the  rolls,  in  the  abfence  of  my  Id.  Iceeper^ 
though  tnere  was  m  hill  in  court  whereon  to  ground  this  vi^rit* 
Gh*rrec«  171.  Mich.  1701.    Loyd  v.  Cardy. 

For  more  of  Chancery  in  general,  fee  Cddtffe,  diarftaiU 

Wilzii^  Comtnon  Contiftfon0>  Contribution,  Copp« 

^Vii  2)ttlf  rt]$9  and  other  proper  titles  throughout  this  worl^. 


m0mm^mmm^mi^mmmJt^ 
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See  tit.  Rent 


(A)    In  what  Cafes  a  Charge  made  by  one  fhaU  bind  JS;^,',^ 


another.  ^^^^^ 

tf-  IF  a  man  devifes  lands  to  J.  S.  and  his  heirs,  upon  condition  that  Qt^.j,  4,7, 
£  he  OxiSi  grant  a  rent^harge  in  fee  to  7.  JD-  the  retnainder  of  pi.a.  Diit- 
the  land  to  JV.  N.  in  tail,  and  %  S.  grants  the  rent  accordingly^  and  JJ^-  f  "^ 
diis  without  ifue,  this  charge  ttiaU  bind  this  remainder,  becaufc  it  t^inigcd, 
was  not  granted  merely  out  of  the  eftatc  of  the  tenant  in  tail,  |»J^*^.*^ 
bus  aUb  partly  by  force  of  an  authority  of  the  dcvifor,  for  it  was  j'^^  ^j^' 
the  will  of  tbc  devifor  who  had  power  to  charge  it ;  and  this  witbeot 
Via  made  ixk  prcferration  of  the  eftate  of  him  io  remainder,  for  Wrt  crfMi . 
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the  lands,  if  he  had  not  granted  it>  the  condition  had  been  broke;  and  feme 
aouia  re-^^  f^y^  ^i^^^  j^^j.^  ^j^^  donce  had  a  fee  by  force  of  the  dcvi(c  until  the 

fiid  T.  D.  rent  granted  by-  force  of  the  firft  words,  and  after  a  taiL  Vf^ch, 
and  the  heirs  ij  Jac,  B.  R,  between  DuTTON  AND  Ingham  adjudged,  («r 
!!^^Poph?  totam  curiam,  which  intratur  P.  15  Jac.  Rot.  204.] 

131.  Gouldweirs  cafe,  S.  C.  it  was  agreed  per  cur.  that  the  grantee  was  in  by  the  deWfor,  and  Mi  bf 

the  tenant  in  tail* 

Cro.  J.417,  :  [^-  So  it  had  been  in  this  cafe,  if  the  remainder  in  tail  had  hem 
4zS.  pi.  2.  limited  to  htm  io  whom  the  rent  ought  to  have  been  granted;  for 
En  "ram^"  ^o^gh  the  dcvifor  appoints  that  it  fhould  remain  to  the  fame  per- 
s.  c.  ad-  fon  to  whom  he  appoints  the  rent  to  be  granted,  yet  it  cannot  appear 
judged  ac-  that  his  intent  was,  that  the  rent  fliould  not  continue  longer  than 
Pothl'iVi  r  ^^"*^g  ^'^  *  continuance  of  the  firft  eftate  tall,  becaufe  the  rent  is 
GouidweiPt  7k,  fee,  and  (hall  go  to  his  collateral  heirs,  when  heirs  of  his  body 
cafe,  s.  c.  f;iii^  and  fo  more  large  than  the  eftate  of  thc-!and.  Mich.  15  Jac. 
the'fecond  ^*  ^"  between  DuTTON  AND  Ingham  adjudged,  per  toum 
point,  that  curiam,  praster  Croke,  who  feemed  e  contra,  becaufe  of  the  in* 
this  lent  be-  ^^^^  q£  jhc  dcTifor  aforcfaid,  which  intratur  P,  i  c  Jac.  Rot.  104.] 

ing  to  be  '  -^  •' 

granted  to  him  is  fcmainder,  the  intent  of  the  devifor  is  thereby  explained,  that  be  ihaU  have  the  lent 
only  till  fuch  time  as  the  remainder  comes  into  poficfiooy  for  tlutf  now  the  rem  ihaL  be  drowned  in  tbe 
land  by  the  unity  of  poHcilion. 

[3.  So  if  a  man  devifes  lands  to  J,  S,  intiul^  upon  conditicn/ii^ 

he  fliall  grant  a  rent  in  fee  to  TV.  5.  the  remainder  of  the  land  fr  0 

frangery  and  the  devifee  grants  the  rent  aerordingfyj  and  diff  witbotit 

ijfue^  this  v/ill  bind  the  remainder  for  the  caufe  ^orefaid.    llCch. 

15  Jac.  B.  R.  between DuTTON  and  Ingham,  per  curiam.] 

^'s'^'s^C^'       [4.  So  if  the  rent  ought  to  be  granted  to  the  fame  perfon  to  whm 

adjudged  a'    the  remainder  is  limited^  yet  the  remainder  [man]  ought  to  hold  it 

good  grant     cbar|(ed  after  the  death  of  tenant  in  tail.     M.  15  Jac.  B.  R.  (>&•' 

^'^ri*?^!*  tween  Dutton  and  Ingham,  per  curiam,  for  the  caufe  aforc- 

infeeiliuing    -  .  ,  _  '   *  ' 

out  of  all  the   faid.] 
eftate,  and 

Aot  out  of  the  eftate  tail  only,  and  being  guided  by  the  dire^lont  o('^he  will,  it  (ball  take  accordiflg  to 
the  limlution  thereof,  and  charge  all  the  inheritance.  Poph.  13?.  Gouldwe))*s  cafe,  S.  C.  Haa^b- 
ton  J.  fiid,  -that  the  intent  of  the  devifor  feemed  to  him  to  be,  that  tnafmuch  as  the  land  i»  limited  in 
tail,  and  the  rent  in  fee,  that  by  this  the  grantee  fliould  have  power  to  grant  or  difpofr  of  the  rent  ia 
what  manner  he  would  ;  but  if  the  land  had  been  in  fee,  be  ihotild  have  conftrued  his  intent  to  hre 
been,  that  the  grantee  (hould  have  the  rent  only  until  the  remainder Tallf  to  which  Doderidge agrtd. 
and  faid,  that  this  in  the  cafe  of  a  will,  and  this  conftni^ion  ftands  with  the  intent  of  the  devifor,  lad 
Tikewife  with  the  ftatuie,  which  fays,  quod  voluntas  donatoris  eft  obfenranda. 

f  SX.  cited       [  J.  If  a  man  feifed  in  fee  fuffers  a  recovery  to  the  ufe  of  the  ru9» 
o<?*in  pU     ^^^^^h  «w^'^  '^O'  ^^'^  '"^^  ^  leafefir  certain  yearsy  and  after  to  tbe 

,88. ufe  of  himfelf  u  the  recoverors  leafe  for  years  accordingly f  ht  tii2t 

jenlc.  »38.  hath  the  ufe  after  ihall  never  avoid  it ;  for  he  comes  under  tbt 
pi.  lys.c.  j^^f^^  f  Dyer,   12  Eliz-  290.  61.  by  all  the  juftices.  Co.  2.  Beck- 

with  57.  b.  Mich.   15  Jac.  B.  R.  between  Dutton  and  Ingham 

it  was  fo  agreed,  per  totam  curiam.] 
Cro.E.»»6.       16.  If  the  baron  he  feifed  of  hnds  in  fee  in  right  of  Us  femty^ 
35  EUtr'"'  ^^^^^^  *^^  ^  Ifofefor  years j  and  after  he  atid  his  wife  Uvy^f^^ 
B.R.  Harry  come  ceoy  &c.  to  J.  S.  infecy  and  after  the  batnon  diesj  the  conufce 
V.  Thmnai,  fhall  bold  the  land  difcharged  of  the  leafe^  for  the  If  afe  ms  void 

^1 
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hy  die  death  of  the  T>aTon)  for  the  baron  joined  (*)  but  for  con*  r^  ^»  ^ 
fbrmity  and  neceflity,  for  all  the  eftate  pafied  from  the  feme,  *^-  3*9- 
H.  33  Eliz.  B.  R.  adjudged,  quod  vide  cited  Co,  i  Bredon  76.  ^eJJJ^'JTbc' 
Co.  2.  Cromwell  77.  b.  Mich.  32,  33  Eliz.  B.  R.]  s!c!& s.p. 

^judged  ac* 
■cordingly* »  Le«  ^47*  pl*  3 32*    S.  C.  Se  S.  P.  held  <lcarly  by  the  whole  court*  ■  4  Le.  i<. 

f\,  54.  S.  C.  Wray  Ch.  J.  held  accordingly,  but  Gawdy  J.  e  contra.  S.  C.  cited  Atg.  3  Bttlft. 

173.  Sff  tit.  Fine  (S.  s)  pi.  5.  and  the  note^  there. 

[7.  So  if  the  baron,  feifed  in  fee  in  the  right  of  the  feme,  ac-  s.  p.  held 

knowledges  ajlattite^  or  grants  a  rent  out  of  the  land,  and  after  he  Jn^hc'cai'^* 

and  his  wife  join  in  a  fine  come  ceo,  &c.  to  J.  S.  in  fee,  and  after  ©f  Harry  t. ' 

the  baron  dies,  J.  S.  fhall  hold  the  land  difcharged  of  the  rent,  and  Thomas. 

ftatute,  for  the  caufe  aforefaid.  Co-  a.  Cromwell  77.  b.  faid  to  p/°;^;  Hii 

have  been  adjudged  in  B.]  33  £1;*,. 

B.  R    and 
they  cited  Jt  at  refoltcd  in  the  Lord  Mount joy^s  casz,  14  Itlts.  that  the  recognizance  of  the  ba- 
ron ihall  not  bind  the  conufee  of  a  fine,  and  the  conufce  is  in  by  the  hmtt  and  the  baron  joins  only  for 

conformity. 3  Le.  254.  Mich.  32  Eliz.  C.  B.  cites  Ld.  Moontjoy*s  cafe,  thus,  viz.  Ld.  M.  tools 

to  wife  an  inheritrix,  by  ^^hom  he  had  iflue,  and  To  was  intitied  to  be  tenant  by  the  curtcfy.  \  He 
acknowledged  a  ftatute,  and  afterwards  he  and  his  wife  levied  a  fine  and  died  ;  now  the  conufet  ihall 
bold  the  land  difcharged  of  the  ftatute ;  for  after  the  deaih  of  the  hu/band,  the  conuiee  is  in  by  the 
wife  oaly>  and  ib  is  in  paramount  the  charge. 

[8.  But  if  the  laron  and  feme  are  jointenants  in  feeder  in  tail^  upon 
a  conveyance  to  them  made  during  coverture^  and  the  baron  ac- 
l^nowledges  a  ftatute,  and  after  he  and  his  wife  levy  a  fine  come 
ceo,  &c.  to  J.  S.  and  fuffer  a  recovery  to  him,  and  after  the  baron 
dies,  yet  J.  S.  fhall  hold  it  charged'  with  the  ftatute  j  for  he  comes 
in  as  v)eHofthe  efiate  of  the  baron  as  of  the  feme ^  for  the  whole ^  for 
there  are  no  moieties  between  them.] 

[9.  [5///]  if  baron  and  feme  are  jointenrnts  in  fee,  upon  a  con* 
vejqnce  tg  (hfim  made  iefore  marriage,  and  the  baron  acknowledges 
a  (^atute^  or  gr^^nts  a  rent  out  of  the  lands,  or  leafes  the  land  to 
another,  and  after  he  and  his  wife  levy  a  fine  come  ceo,  &c.  to 
J*  S.  an4  after  the  baron  dies,  it  feems  that    ?.  S.  Jhall  hold  one 

Jnoktj  difcharged f  and  the  other  moiety  charged  with  the  faid  charges  ; 
pr  it  £een}s  the  moiety  of  the  feme  is  difcharged  by  the  death  of 
the  baron,  for  it  feems  the  baron  had  no  power  to  charge  the 
Jlioie^  of  ^e  feme  but  during  her  life.] 

|o.  In  ailjfe  the  cafe  was,  that  tenant  in  tail  granted  a  rent" 
cffdrge^  and  4*fd:  the  ijfue  entered^  and  infeoffed  N.  and  re-took  eflate^ 
and  yet  it  was  awarded  that  the  charge  was  determined ;  becaufe 
by  tne  entry  of  the  heir  all  was  extin£l.  Br.  Charge,  pi.  20. 
citf^  14  Aff,  3. 

II.  If  tenant  by  elegit  takes  confirmation  for  term  of  his  life 
^  the  making  of  tie  tenant  of  the  franktenetnenty  by  this  he  is  in 
ty  tie  tenant  of  the  franktenement,  and  not  in  the  pofi  by  the 
la^i  as  be  was  before ;  and  then,  if  the  tenant  of  the  franks 
temment  had  charged  the,  land  nufne  between  the  execution  made 
by  the  exigent,  and  the  cotifirmatkn  made,  he  fhall  hold  charged 
yrhtxt  he  w^s  difcharged  before;  quod  nota.  Bn  ExtinguOh- 
menty  pi.  30.  cites  %\  ^.  13. 

12.  If 
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la.  If  there  are  two  jointenants^  and  tiie  one  grants  a  rent* 

charge,   t^Q  grantee  may   diftrain  the    beafts  of  the  pantor 

upon  Uie  Ignd^  but  not  die  beafts  of  the  other*     Br.  Chvge^ 

pi.  39.  cites  II  H.  6.  35* 

tHep.  128.       13.  A.  tenant  in  taiL  remainder  to  B.  in  fee.     B,  grants  a  rent* 

s".  F^a^^  charge  out  of  the  lands  to  7.  S.  and  afterwards  A.  nuSus  a  feoffment 

ik*  S.  C^      if^f^^  ^0  ff^>  R'  otid  dies  ivithout  ijfue^  yet  the  pofleilion  of  the  ieofiee^ 

(fo  long  as  the  feoffment  remains  in  force)  ihall  not  be  charged 

with  the  rent,  becaufe  he  is  in  of  the  pofleflion  given  him  by  the 

tenant  in  tail,  which  was  not  fubjeft  to  the  payment  of  the  rent. 

I  Rep.  62.  a.  (d)  Pafch.  23  Eliz.  C.  B.  in  Capel's  cafe,  alias 

Hunt  V.  Gately. 

14.  If  tenant  for   life  be,    the  remainder  over  in  fee,  and 

tenant  for  life  grants   a  rent-charge,    and   afterwards  ceafcth, 

whereupon  the  lord  recovers  in  a  ceiTavit,  he  (hall  hold  the  land 

charged.  Are.  3  Le.  255.  pL  339.  Mich.  3a  £liz»  C.  B*  in  the 

Serjeant's  cale. 

V  Hep.  61.         1 5*  A^  tenant  in  taiL     Remainder  to  B.  in  taiL     B^  charges  the 

^If^'s^c      ^^^  ^^^  ^  ^^^^  ^^  leafe,  and  then  A.fuffers  a  comnwi  reco^ferj,  and 

tdjudgrdM-  ^^  ivithout  ijiii.    The  recoveror  Ihall  not  be  charged  witn  this 

cordingiy...  leafe  or  rent ;  becaufe  the  poiTeilton  and  the  new  eftate  of  the 

j^  'i^-      recoveror,  which  he  has  gained  from  A.  the  tenant  in  tail,  iS'fub* 

s.  c?  ad-     jc£k  to  the  charges  and  Icafes  of  the  recoveror,  and  cannot  be  fub- 

judged  ac.    jc£t  to  the  leafes  and  charges  of  B.  in  remainder  alfo  iimul  &  fe- 

^t  cSif.'     mcl.    I  Rep.  127.  b.  128.  a.  cites  it  as-adjudged  by  all  the  judges 

lercnce  with  of  England.    Mich.  34  &  35  £liz*  in  cafe  of  Hunt  v.  Gately. 

iU  the  judges 

of  England.    .  4  Le»  150.  pi.  263.  S.  C.  arfued)  led  adjaroatar.  .  And*  aSa.  pi*  19^ 

S.  C.  adjudged.  Goldfb.  5.  pi.  ii.  S.  C.  adjudged.  Jcnk.  a50.  pi. 41.  S.  C.  S.Ct 

cited  %  Rep.  52.  b.»  S.  Cl  cited  a  Roll.  Rep^  lax. 

[45^3 
a  And.  66.        jg.  A.  tenant  in  tail  far  life.     Remamder  to  i}«  in  tail.    R^ 

tt  S  P       '^^^^^  '^  ^*  '^  ^^'*     ''^*  ^  B^join  in  a  fine  come  ceo^  icc'tb  J.  S« 

4oet  not  ap.  ivho  renders  a  rent  of  /^oL  a  jear  to  A.  afterwards  J7.  dies  wthent 

V^*  ifuCf  whereupon  C.  enters.    A.  difirainsfor  the  rent^  and  adjadgcd 

that  he  well  may,  for  that  the  rent  remains  after  the  death  of  B. 

without  ifiue,  fo  long  as  A.  the  tenant  for  life  fhall  live«'   i  Rep. 

76.  a.  Mich.  39.  &  40  Eliz.  Gardiner  v,  Bredon. 

17.  Dr.  Gary  being  feifed  in  fee,  makes  zfettlenuni  to  ihevfe  tf 
Umfelf  far  /j/f,  remainder  to  Sir  Geo.  Caryfor  life^  lemtinder  to 
the  trupees  to  preferve  contingent  remainders^  remainder  to  thi  fffi 
and  every  other  fon  of  Sir  Geo.  Cary^  in  tail  male^  remainder /p  lr«. 
Caryfor  life,  with  like  remainders  to  his  firfl  and  every  other  pn  m 
tail  maUy  remainder  to  Nich.  Cory  for  life,  remainder  io  hie  fir jl 
and  every  other  fon  in  tail  male,  remainder  to  Dr.  Caryinfee* 
X)r.  Gary  dies,  and  on  his  death,  the  remainder  to  Sir  Geo*  dry 
comes  into  pofleilion,  and  the  remainder  in  fee  deicended  on  Sir 
G^o.  Gary.  Sir  Geo.  Gary  being  feifed  of  an  eftate  for  life, 

with  remainder  to  his  firft  and  other  fons  in  tail  male,  with  the 
lijce  remainder^  to  Wm.  Gary,  and  Nich.  Giry,  and  being  alfo 
feifed  of  the  reverfion  in  fee  which  defcended  to  him  as  heir  to 
Dr«  Gary,  confejfes  a  jud^ment^  and  afiervjordi  dies^  /jaod-  then  Ao 

efiok 


tSflU  limitid  to  Wm*  Cary  takes  e&B,^  and  the  revepfim  in  fie  Ji^ 
fiends  to  him  j  be  had  two  fons :  they  die;  and  fo  the  reverfion  in 
fee  comes  into  pofieiEon.  And  now  the  queftion  is,  whether 

this  reverfion  when  it  came  into  po&ei&on  was  liable  to  the 
judgment  confeflTcd  by  Sir  Geo.  Cary.  And  Ld.  Chancellor 

faid,  I  am  of  opinion  that  it  was  liable  to  fuch  judgment^  becaufe 
it  was  the  eftate  of  inheritance  of  Sir  Geo.  Cary,  and  as  it  was 
fo  fubje£l  to  the  intermediate  eftates  for  life,  it  was  in  him  liable 
to  be  granted  or  charged,  or  incumbered  by  him  as  he  thought  fit ; 
and  as  he  might  have  granted  or  charged  this  reverfion,  fo  might 
he  have  granted  a  leafe  for  looo  years  out  of  it  if  he  had  plealed^ 
and  which  would  have  taken  efkfk  out  of  the  reverfion  in  fee ; 
and  if  it  had  come  to  Wm.  Cary,  he  could  not  have  claimed  fuch 
reverfion,  but  fubfequent  to  that  leafe ;  and  as  he  might  have 
d^ne  fo,  in  like  manner  might  he  have  charged  it  by  judgment 
or  ftatute.  The  point  that  was  in  the  cafe  of  Kellow  and 

RowDEN,  in  3  Mod.  does  not  feem  applicable  to  this  cafe,  for 
that  was  on  an  a£iion  on  a  bond  by  the  father  againil  the  2d  fon 
as  heir  to  the  father ;'  for  in  that  aAion  the  ad  fon  was  charged 
as  immediate  heir  to  the  father,  and  in  this  cafe  it  appeared  mat 
tht  father  had  fettled  land  on  himfelf  for  life,  remainder  to  his 
firii  fon  in  tail,  remainder  to  himfelf  ^n  fee.  The  father 

dies,  the  eftate  comes  to  the  firft  fon,  who  dies  leaving  a  fon» 
and  then  the  fon  dies,  and. on  his  death  the  land  defcended  to  the 
2d  fon  as  heir  to  the  father.  In  this  cafe  it  was  not  doubted 

but  that  this  eftate  was  the  eftate  of  the  father,  and  liable  to  the 
debt  *j  but  the  queftion  was,  if  the  plaintiff  in  that  a£bion  had  well 
charged  the  defendant  as  immediate  heir  to  his  father,  and 
whether  he  ought  not  to  have  charged  him  as  heir  to  the  nephew^ 
and  have  (hewn  his  pedigree  for  that  purpofe.  Mr.  Juftice 

Giles  Eyre  held,  that  he  was  not  well  charged,  but  the  other  3 
juftices  held  that  he  was.  But  Mr.  Juftice  Giles  Eyre  in 

that  cafe  faid,  that  it  was  not  doubted  but  that  the  reverfion  in  fee, 
which  took  place  in  the  fecond  fon,  was  vefted  in  the  firft  fon, 
and  that  the  firft  fon  might  have  charged  it  with  ftatute,  judg« 
ment,  or  recognizance;  which  was  not  denied  bv  the  other  juftices. 

So  that  it  could  not  be  doubted,  but  tnat  if  he  had  made 
a  leafe  for  years  out  of  the  reverfion,  and  fuch  reverfion  had  after 
come  to  tKe  brother,  but  that  it  muft  have  been  fubjedl  to  that 
leafe.  The  ftatine  this  proves  the  difference,  and  that  it 

would  not  be  liable  to  the  bond  of  Sir  Geo.  Cary,  as  affets  by  de- 
fcent,  becaufe  that  cannot  be  where  there  is  an  intermediate    C  453  1 
eftate,  but  muft  be  where  the  heir  takes  as  immediate  heir  to  the 
anceftor  that  entered  into  the  bond.  But  on  judgment  you 

charge  the  tertenant  of  the  eftate  that  was  in  the  perfon  that  was 
the  conufor  of  the  judgment,  but  not  fo  by  his  bond,  unfefs  the 
}suids  came  as  aflets  by  defcent  to  the  very  heir  of  Sir  Geo.  Cary. 

This  will  not  be  liable  to  the  inconveniencies  as  were  b|f 
ine  at  firft  apprehended;  for  if  either  of  the  perfons  that  took  an., 
eftate  tail  had  fuffered  a  common  recovery,  there  would  have  been 
^  end  of  the. reverfion  in  fee*  Where  there  is  a  tenant  in 

tail 
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USL  with  reverfion  to  him  in  fee,  and  this  reverfion  dcfcends  to 
the  defendants,  they  muft  take  it  liable  tg  the  judgment,  or  ftatute, 
or  recognizance  ot  any  of  their  anceftors,  in  whom  the  eftate  at 
any  time  was;  and  therefore  I  am  of  opinion  that  this  xtsverGon 
is  liable  to  the  judgment.  As  to  a  fine  that  was  mentioned, 

as  it  is  not  produced  before  me,  I  cannot  give  any  determination 
upon  it,  but  it  feems  to  operate  no  otherwife  than  as  a  grant  of 
the  reverfion,  which  being  fubfequent  to  the  Hen  that  was  on  it  by 
this  judgment,  and  the  plaintifi^  filing  their  bill  in  1726,  which 
was  but  2  years  after  fuch  fine,  the  fame  is  no  bar  to  the  platu- 
tifis.     MS.  Rep.  Dec.  1 740.  GifFard  v.  Barber. 


(B)     Charge.     What  is  a  Charge  on  Land  j  and  on 

what  Land. 

I,  1 F  a  man  charges  his  manor  of  R.  and  after  a  tenancy^  that  is 
*  held  of  the  manor,  ejcheatsy  now  this  is  parcel  of  the  ma- 
nor, and  yet  fhall  not  be  chari^ed,  for  it  was  not  parcel  at  the 
time  of  the  grant,  but  then  tlie  fervices  thereof  were  parcel  of 
the  manor.     Br.  Charge,  pU  50.  cites  22  Ail'.  10. 

2.  A.  devifed  lands  for  payment  of  debts  and  legacies,  and 
gave  legacies  to  3  younger  children,  and  makes  his  fifhfe  eKecutrix 
without  more  words,  bta  devifed  that  his  3  children  Jbould  releafe 
to  his  executrix  all  fuch  a£l:ions  and  demands  of  his  perfinal  eftate. 
The  perfonal  eftate  (hall  be  firft  applied  in  aid  of  tb^  heir.  Qian. 
Cafes,  296.  Hill.  28  &  29  Car.  2.  Pain's  cafe. 
%  ctian.  3*  A.  bavins  begun  to  build  a  houfe,  made  his  will  foon  after 

Cafes,  117.   tijc  ftatute  of  Irauds,  and  thereby  devifed  lands  for  raifing  younger 
Simper-    children'/ ^r/io/w,  and  payment  of  his  debts,  and  appointed  400  L  to 
h€tly  re.       ie  laid  out  in  finijbing  his  houfe.     The  v^ill  v^as  pot  attefted  as 
^^*         that  a5l  required  for  paffing  lands,  fo  that  the  younger  children 
could  take  no  benefit  of  the  devife,  notwithftanding  whichy  the 
fon  and  heir  of  A.  infifted  on  having  the  400 1.  out  of  the  per- 
fonal eftate  *,  but  id.  chancellor  decreed,  that  the  perfomd  eftate 
fhall  not  he  lejfened  in  prejudice  of  younger  children,  to  make  good  a 
direilion  in  the  father's  will^or  the  bengit  of  the  eldeft  fon,  nuhen  be 
at  the  fame  time  takes  advantage  of  a  defediive  execution  of  the  will, 
and  defeats,  the  father's  intentions  in  favour  of  his  younger  chil« 
drcn.    Vern.  95.  pi-  83.  Mich.  1682.   Huftiands  v«  Hufbands. 

4.  A.  covenanted  or  gave  bond  to  fettle  land  or  annuity  out  tf  land 
of  100  L  a  year,  but  had  no  land  at  the  titne  of  the  fettlement  $  an 
after  purchnfe  (hall  be  liable,  and  that  againft  a  voluntary  devifee. 
2  Vern.  27.  pi.  90-  Pafch.  1689.  Tooke  v.  Haftings. 

5.  Bill  to  be  relieved  and  indemnified  againft  an  annuity  of 
lool.  per  ann.  charged  upon  the  plaintiff's  jointure,  and  payable 

[  454  3    *^  ^^^  defendant  Oldficld  for  his  life,  &c.  upon  this  cafe.     Mr.  • 
Ratofden  (the  plaintiff's  late  hulband)  treating  with  the  plaintiff's 
friends  and  relations  about  a  marriage  witli  ^he  plaintiff,   did 

propofe 
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propofe  to  kttic  certain  hnd$  in  jointufe  upon  her '/  the  pro^ 
pofals  being  laid  before  counfel  in  order  to  draw  a  fettlement,  i^ 
was  objected  upon  looking  into  the  title,  that  the  lands  propofed  to 
i£  fettled  in  jointure  werefubjeB  to  this  rent'<harg€  of  100/.  per  ann. 
to  the  defendant  Oldfeldfor  llfey  and  the  plaintift's  counfel  did  in- 
fift  that  Mr.  Ramfden  ought  to  give  fecurity  to  indemnify  the 
plaintiff's  jointure  from  this  charge,  and  thereupon  Mr.  Ramfden 
Old  give  a  bond  to  indemnify,  but  that  not  being  thought  a  fuffi- 
cient  fecurity,  he  offered  to  get  the  defendant  Appleyard  (a  man 
of  a  confiderable  eftate)  to  be  bound  with  him  for  a  fecurity ; 
and  upon  his  application  to  Mr.  Appleyard^  who  wa$  his  friend 
and  kinfman,  Mr.  Appleyard,  hy  letter  direcled  to  Mr.  Ramfdeny 
writes  thus  (viz.)  That  be  is  nvilUng  to  be  bound  with  him,  viz.  Mr. 
Ramfden,  to  indemnify  the  lady  s  jointure  from  the  f aid  annuity y  and 
doth  by  this  his  letter  oblige  himfelffo  to  do.  This  letter  being  pro- 
duced to  the  plaintiff's  counfel,  he  was  fatisfied  with  it,  and  there- 
upon the  fettlement  was  made,  and  the  marriage  took  effe£l,  and 
there  was  a  bond  drawn  puvfuant  to  this  agreement^  which  V)as  ex" 
ecuted  by  Mr.  Ramfden^  but  never  executed  by  Mr.  Appleyard. 
Mr.  Ramfden  died  infolvent  in  1717,  and  Mr.  Oldfield's  an- 
nuity being  fecured  by  demife  and  re-demifc  of  part  of  the  join- 
ture lands,  brought  an  eje£tment  againft  the  plaintiff  to  recover 
his  rent-charge,  and  thereupon  the  plaintiff  brings  her  bill  in  this 
court  againft  the  executors  of  her  hufband,  and  againft  the  ex- 
ecutors  ^  Mr.  Appleyard^  and  alfo  againfi  his  heir  at  law,  to  whom 
he  devifcd  all  his  real  e/latefubjeB  to  the  payment  of  his  debts.  The  ' 
principal  point  in  this  cafe  was,  if  the  heir  .at  law  and  devifee 
fubjefb  to  the  payment  of  debts  of  Mr.  Appleyard,  (hould  be 
liable  to  indemnify  the  plaintiff's  jointure  from  this  rent-charge, 
by  force  and  virtue  of  this  letter  to  Mr.  Ramfden,  without  hav^ 
ing  executed  the  bond  to  indannify^  Mr.  Ramfden  the  plaintiff* s  huf 
band  dying  infolvent,  and  the  executors  of  Mr.  Appleyard  having  no 
affets.  The  defendant's  counfel  mfifted  that  the  heir  .at  law 

of  Mr.  Ramfden,  as  well  as  bis  executors,  ought  to  have  been 
made  a  partv  to  this  fuit  \  for  if  he  had  affets  by  defcent,  he 
would  be  liaole  to  fatisfy  the  whole,  Mr.  Appleyard  being  only  a 
furety  f fuppofing  his  heir  to  be  bound  by  this  letter),  ought  not 
to  be  cnarged.  adly,  That  Mr.  Appleyard  had  no  confidcr- 

ation  for  indemnifying  tlie  plaintiff's  jointure  from  incum- 
brances, and  therefore  nudum  pacium,  and  not  binding.  3dly, 
That  tliis  promife  of  Mr.  Appleyard  was  in  its  nature  barely  ex^ 
ecutory^  and  parties  concerned  in  intered  ought  to  have  come  into 
this  court  fur  a  fpecific  performance  of  this  agreement  in  hia  life- 
tfrne,  and  during  Mr.  Ramfdcn's  life-time,  and  then  Mr.  Apple- 
yard  might  have  made  himfelf  fafe  by  taking  a  collateral  fecurity. 

4thly,  That  this  letter  cannot  bind  his  heir  at  law  and  de-  AS)^ 
viicc. 
the  plead 

perfonal  to , .^.. ^ _^^,  ^..^  .     , 

the  exception  of  wanf  of  proper  parties  ought  to  have  been  made   ^\'^^^ 
before  the  caufc  was  at  hearing^  if  the  defendants  would  take  ad-         *^^*^ 

vantage 
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tiiereuhto ;  or  if  the  devlfe  for  fale  of  lands  for  {he  paym^tit  ci 

debts  is  general,  and  he  after  devifes  all  the  reft  and  reiidue  of 

his  perfonal  eftate,  haying  already  made  provifion  for  the  pay« 

ment  of  my  debts  and  legacies  out  of  my  real  eftate,  or  out  of 

fuch  particular  lands,  &c.  or  fuch  like  claufes ;  in  fuch  cafes  the 

'  real  eftate  fo  fubje£ked  ihall  not  be  exonerated  by  the  perfonal ; 

and  cited  the  cafe  of  Ladt  Gainsborough,  and  of  one  Yarway, 

and  feverai  others.    Giib.  £qu.  Rep.  73,  74.  Michi  9  Ann.  in 

cafe  of  Hall  v.  Brooker. 

Ckta.Pree.       9,  A  mortgage  in  fee  for  300  L   redeemable  at  Michaelmas 

J*5^'.5^'    1 710,  or  at  any  other  Michaelmas  oti  fix  months  notice,  and  n$ 

Tvmi.       covenant  to  pay  the  money.    The  mortgagor  continued  in  pof« 

.701.  that     feifion,  psttd  the  intereft,  and  by  will  devifed  his  perfonal  eilattf 

^te  dl^  to  his  wife  and  daughter.     Per  Ld.  Chancellor*    the  perfonal 

cd  it  not  111  ifiate  devifed  \%  not  liable ;   here  is  no  covenant  either  expieffed  or 

•w«-^—     implied,     a  Vern.  701.  Mich.  171  c.    Howell  v.  Price. 

J|iitWns.^t       ^  '  \^ 

Rep.  291.  a94»  S*  C.  reports  thtt  the  caufc  coming  on  again,  on  the  equity  refenred  after  the  trial  of 
on  iiTue  that  had  heeo  diieded  by  the  coiirt»  the  Ld.  Chancellor  feemed  ftrongly  of  opinion,  that  th< 
perfonal  eftate  ihould  be  applied  in  eafe  and  exoneration  of  the  real  eftate ;  ift,  becaufe  ^be,fatbtr*i  taiU 
JaUtbat  bit  executors  p>ould  by  bTi  perfanal  efiattpaj  and  levy  bis  debts }  and  it  (though  the  will  were 
^knt)  on  the  teftator^i  ^ying  indebted,  the  perfonal  eftate  ought  to  be  appKed  to  pay  the  debts  in  uSt 
of  the  real,  a  fortiori  it  muft  be  fo,  when  the  will  was  ezprefs  that  all  the  debts  /ball  be  paid  thereotit. 
4Ully9  This  300 1*  was  a  debt ;  for  ib  is  all  money  borvowcd.  Indeed  it  was  a  debt  of  a  fpecial  natare, 
and  for  which  there  waa  a  particular  remedy,  not  by  mntuatus  at  law,  nor  by  *  bill  in  equity,  but  by 
cje£hnent  to  recotcr  the.poaefiioo  on  default  of  payment.  3dly,  If  the  moitgagee  had  been  in  poflefioo  it 
would  not  have  made  it  lefs  a  debt,  fincc  the  creditor  would  thmby  have  had  his  remedy  in  his  ovrs  haadn 
i|thly,  IC  was  fuch  a  debt  as  the  mortgagor  took  great  care  that  he,  hU  heirs  or  affigns,  might  at  any  tune 
Saive' liberty  to  pay  off*  Sthly,  The  running  on  of  intereft»  and  its  carrying  intereft,  proved  its  bdog  i 
debt;  and  the  provifo  faying,  that  if  the  mortgagor,  his  heirs  or  aHigns,  fiiould  pay  the  300 1.  and 
the  rent,  or  anrear  of  rent,  Sec.  in  this  cafe  by  the  word  (rent)  was  to  be  underftood  the  intereft  or  profit 
•f  the  money«  and  what  the  money  yielded.  Laftly,  He  faid  it  plainly  appeared  ftom  faoicetnbea 
debt,  via.  that  in  cafe  a  mortgagee  died,  and  the  mortgagor  come  Co  redeem,  he  ihould  pay  the  moae| 
to  the  executor,  and  not  to  the  heir  of  the  mortgagee,  though  it  was  a  mortgage  in  fee,  it  being  monef 
fecured  by  and  due  on  land ;  wherefore,  upon  the  whok,  his  lordfltip  thought  it  a  ftrong  caie'in  favoer 
rf  the  heir,  and  decreed  accordiiigly^'  ■  Gilb.  £qu.  Rep.  106.  ^.  C«  m  iotideai  vorbis  with 
Chan.  Prec. 

.♦C4S7] 

There  is  f  10.  A.  by  his  Will  dlrc^ied  tliat  his  Jebu^  legacies,  and  funerals 
riwl^if  «t-  ^wW  be  paid  out  of  the  rents  of  his  real  ejlate^  and  his  executor  to 
^empttbefer.  icceive  tlic  rents  till  B.  came  of  the  age  of  25,  and  then  topajf 
Jwal  efiatey  "the  furplus  to  JB.  and  gives  fomc  legacies,  and  then  pws  the  rgl* 
"wa^Tb^n  ^«f  ^/^^  perfonal  eftate  to  B.  B.  dies  an  infant.  Per  Cowpcr  C 
the  diftinc  if  in  the  cafc  the  red  due  of  the  perfonal  eftate  unbequeathed  hal 
tion  in  this  been  devifed  to  a  flranger^  or  to  a  3d  perfon>  he  iliould  have  had 
Ld!  CowMr.  *^  ^^^^  ^^^  exempt  from  payment  of  debts }  but  the  dc?ifec  of 
Chan.  Prec.  the  furplus  of  the  land  and  of  the  perfonal  eftate  being  one  and 
458.  s.  c.  ^g  fafjig  perfofu  on  cOnCdcration  of  the  whole  wilL  he  thouglit 
Prec.  456.'  ^c  furplus  of  the  perfonal  eftate  was  not  intended  to  be  dcvilca 
S.C.  reports  to  B.  free  and  exempt  from  payment  of  debts*'  2  Vcm,  740*  P* 
that  A.  gave  ^.^^  Hill.  1716.    Doleman  v.  Smith. 

thtrefdueof  •   t/  /  . 

bis  perfonal  ^ate  (before  unbefutatbed )  to  B>  fo  that  ]S  the  perfonal  eftate  had  been  devifed  n  afr*^ 

Ld.  Cowper  held  it  might  have  had  another  coniideration  from  the  meaning  of  the  words  (fffiff  **' 

le^eatbedji   but  here  he  thought  it  could  not.      ■       Cilb.  £qu.  Rep.  laS*    S.  C*   ia  totidcif 

verbis. 

f  CUb.  £^.  Rep.  7a.  Mich.  9  Annt  in  cane.  Hall  Vt  Biookeri  S«  P«  ^, 
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11.  The  real  eftate  is  exprefsly  charged  with  the  payment  of  dehs^ 
and  the  perfonal  eftate  is  given  to  the  exeastor.  Adjudged  that  the 
executor  takes  not  the  perfonal  eftate  to  his  own  ufe,  but  as  execu-^ 
tor:  and  then  it  (hall  be  applied  to  difcharge  the  real  eftate  in 
favour  of  the  heir  at  law.  Pengelly  faid,  that  if  thefe  words  (to 
her  own  ufej  or  the  like  had  been  added^  it  might  give  fome  caufe 
of  doubt,  but  little  ftrefs  was  laid  on  the  manner  of  creating  her 
executrix.  The  decree  was  direAed  to  be  of  the  furplus  of  the 
perfonal  eftate  after  the  legacies  paid.  Gibb.  41,  42.  Hill, 
a  Geo,  2.  in  the  exchequer.    Lucey  v.  Bromlev. 

12.  A.  feifed  in  fee  makes  a  mortgage ^  and  then  devifes  the 
lands  to  B.  and  gives  feveral  money^egacies  to  C.  Z).,  isfc,  and  wills 
that  all  his  debts  Jball  be  paid  out  of  his  perfonal  eftate;  and  if  that  be 
n^f^fficienty  then  the  legatees  to  abate  in  proportion.  The  queftion 
was,  whether  the  mortgage  fliould  be  paid  out  of  the  perfonal 
eftate,  ib  as  to  difappoint  the  legatees,  there  not  being  fuificient 
to  pay  both,  &c.  Per  mafter  0?  the  rolls,  it  is  a  rule  in  this 
court  that  a  hzres  fadius,  as  well  as  natus,  (hall  have  aid  of 
the  perfonal  eftate,  but  not  to  difappoint  legatees ;  and  therefore  if 
the  heir  or  devifee  does  exhauft  the  perfonal  eftate,  as  they  may 
at  law,  this  court  will  turn  tlie  legatees  upon  the  land,  &c. 
But  this  cafe  turns  upon  the  particular  wording  of  the  will ;  and 
though  the  teftator,  willing  his  debts  (hould  be  paid  out  of  his 
perfonal  eftate,  and  if  that  falls  (hort,  then  the  legatees  (hould 
abate  in  proportion,  feems  prima  facie  to  import  no  more  than 
the  law  fays,  and  fo  are  to  be  confidered  as  furplufage,  yet  it 
holds  upon  confideration  that  thefe  words  do  really  import  more ; 
for  if  the  perfonal  eftate  was  cxhaufted  by  the  devifee  to  pay  the 
mortgage,  as  it  might  be  at  law,  then  by  the  law  of  this  court, 
which  is  as  much  the  law  of  the  land  as  the  common  law,  the 
legatees  fhould  come  upon  the  land  without  any  abatement;  [458! 
but  here  the  teftator  fays,  they  fhould  abate  in  proportion,  and 
confequemly  to  give  them  a  remedy  upon  the  land  is  to  con- 
tradtfl  the  will;  wherefore  the  debt  upon  the  mortgage  is  to  be 
computed  amongft  the  other  debts  of  the  teftator y  and  the  furplus  only 

to  be  di^Aded  amongjl  the  legatees^  &c.  MS.  Rep.  Miclu  4  Geo.  2« 
in  cane.     Reeves  v.  Heme. 


(D)     Charge.     Where,  on  the  Real  Eftate. 

1. 1^  O  man  can  charge  his  heir  but  a«  a  part  of  himfelf,  and 
'*'^   therefore   beginning  with  himfclf.     Hob.  130.   pi.  172* 
Trin.  1 2  Jac.    Gates  v.  Frith* 

2.  J^s  to  the  difpofalofmy  eflate^  I  devife  the  fame  as  follows ;  and 
then  devifes  White-^cre  to  B.  his  eldeft  fon  in  toilfpec'udy  remain* 
dcr  to  his  3  other  fons  in  tail  male  fucceflivcly,  and  dcvilVs  copper^ 
tninesy  t^c.  to  B.  to  be  fold  to  pay  debtSy  and  then  gives  to  his  daugh^ 
ter  30 1.  per  ann.  till  12  years  old,  and  afterwards  50 1.  per  ann. 
till  marriage,  and  gives  her  1500/.  to  be  paid  by  B.  within  3 
Vox,.  IV.  N  n  montt  s 
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months  after  marriage^  and  makes  B.  exeMor^  and  dies.  The  pcr-» 
fonal  cllatc  fell  ihort.  Cowpcr  C.  ordered  precedents  to  be 
fcarched,  but  thought  the  lands  not  charged.  Chan.  Free.  449. 
pi.  287.  Mich.  1617-     The  Ld.  Pawlet  v.  Parry. 

3.  A.  feifed  of  land  in  fee  devijed  feveral  legacies^  and  then  Jip- 
vjfed  lands  to  B.  and  C  his  wife  for  life^  upon  condition  that  B»  his 
executors,  adminiftratorsy  and  amgnSffbouId  pay  all  his  debts  and  It" 
gacies  i    and  after  the  death  of  B.  and  C.  he  devifed  the  inheri- 
tance to  D.  and  the  heirs  of  his  body.     B.  C.  and  D.  joined  in 
fale  of  the  lands  to  J.  S.    It  was  urged  that  by  die  limitation  over 
to  D*  in  tail  the  condition  was  deftroyed,  and  fo  the  purchafoi^s 
ellate  not  liable  in  law  or  equity  to  the  debts  or  legacies,  though 
he  had  notice.     But  per  cur.  the  lands  are  liable  in  equity,  and 
fo  decreed  againft  the  purchafor  with  damages  and  goftsi  and  he 
to  take  his  remedy  over  againft  C.  (B.  being  dead)  for  the  pro- 
fits received,  and  Ihe  was  decreed  to  pay  the  fame  to  the  purcba- 
for,  for  which  purpofe  he  was  to  have  the  benefit  of  diis  de- 
cree.   N'clf.  Ch.  Rep.  38.  12  Car.  i.    Newell  v.  Ward  &  Bright- 
more. 
S.  C.  eked         4,  If  a  man  devifes  lands  for  payment  of  debts,  and  males  an  exe- 
cT  ^*Voti    ^^^^9  *^^  leaves  a  perfonal  eftate,  no  part  of  the  perfonal  eftatc 
718.  in  cife  fliall  go  to  the  payment  of  debts,  becaufe,  by  making  an  execu- 
of  Wain,      tor,  the  teftatoi^s  intent  appears  that  the  executor  (hall  have  the 
Bradiowet.    goods,  becaufc  the  teftator  has  made  other  provifion  for  the  pay- 
»— In  fuch     ment  of  his  debts ;  but  if  a  man  difpofes  landy^r  payment  of  debts, 
r*^ti^^''  tf«i/  dies  inteflate,  the  perfonal  eftate  is  chargeable  in  the  admini- 
rtlough  b?    ftta  tor's  hands  to  the  payment  of  debts ;  for  fo  the  more  land  will 
^aeathed  to    remain  for  the  benefit  of  the  heir,  or  more  money  for  the  knd 
ft'nl^^^fi  ft'  fold,  and  no  intent  appears  that  the  adminiftrator  (hall  have  any 
mppiied  5  for  ^^ing  >  P^r  Fountain  Scrj.  and  admitted  as  rcafonable  by  the  maf- 
het.kestc     ter   of  the  rolls.      Lev.  203.    Hill.   18  &  19  Car.  2.   in  cane* 
as  executor,   Feltham  V.  the  Executors  of  Harlfton. 

and  the  de« 

Vtfe  is  fuperfluoas;  but  if  the  (ame  had  been  devifed  u  afirangtr^  who  was  not  txecuter^  foch  ftrangtf 
ihould  take  it  difcharged  of  debts,  or  only  to  be  in  aid  of  the  real  eftate.  Gilb.  Equ.  Rep.  71.  9  Ann. 
Hall  ▼.  Brooker.  — But  in  fvch  cafe  if  any  particular  legacy,  as  a  horfe,.or  500 1,  in  money)  or  uy 
part  only  of  ibe  perfcral  efiate^  be  be^veetbed  te  an  txetutw^  fuch  particular  legacy,  not  being  caft  upon 
him  by  the  Lw  only,  ihali  not  come  in  aid  in  cafe  of  a  deficiency  ;  but  he  fliali  be  chargeable  only  ia 
icfped  of  the  furplus  caft  upon  him  by  the  law.  Agreed.  Gilb.  £qu.  Rep.  73.  ia  cafe  of  Haiiv* 
Brooker. 

f4S9] 

'^'^'«  5.  My  debts  and  legacies  being frfl  dethtBed,   I  devife  all  my  efiete 

Mcha^eon  ^^^^  and  perfonal  to  J,  S,     Per  Finch  C.  this  amounts  to  a  de- 

the  lands;  vifc  to  fell  for  payment  of  debts.     Vem.  45.  pi.  45.  Pafch.  1682. 

for  J.  s.  is  Newman  v.  Johnfon. 

aot  to  have  '' 

the  lands  till  after  the  debts  and  legacies  are  paid.  Chan.  Free.  39$.  pi.  270.  Pafcb*  1715*  Ton- 
kins ▼.  Tomkins. 

»  Chan.  (J.  A.  devifed  his  debts  to  be  paid  out  of  his  real  and  perfonal  e/late. 

Trin?  34^*  The  executors  paid  more  than  his  perfonal  eftate.  They  fliall  be 
Car.i.s.p.  reimburfed  out  of  the  real  eftate.  z  Chan.  Cafes^  iop#  Trin. 
in  cafe  of     3^  Care  2.  Anon. 

CiilpeppcrT.   ■'^ 
AAoiu 

1.  One 


7*  Onfedevifed  all  his  lands  to  A.  and  the  heirs  of  his  bodjr,  The  court 
yemainder  oyer  j    and  in  another  part  of  the  will  devifcd  to  A.  ^"^^^^^^J* 
«dl  his  perfonal  eftate,  and  makes  him  executor,  noiltwg  htm  to  pay  filled  in 
his  debts*     This  is  a  charge  upon  the  lands,  as  well  as  upon  the  per*  Dom.  Proc. 
final  efiate  to  pay  the  debts*     Vera.  411.  pi.  386.  Mich.  i636.  p^^™',^*^* 
Clowdfly  V.  Pelham,  cited  per  Hutchins  CommifT.  N.  Chan.  Rep.  in  pi.  208.'* 
178.  in  the  cafe  of  Webb  v*  Sutton  ;    and  diftinguiflies  between  Reaicftatc 
a  defiring  in  a  will  to  pay  debts,  and  defirlng  to  pay  a  money-legdcy i  ^ bec*h '"i 
that  in  the  laft  cafe  it  is  no  charge  on  the  land.  with  an  a«. 

«»i/y  given 
Ity  the  will,  ibvugh  no  exftrcft  words  to  charge  the  lamf,  the  txtcut^r  hting  devifte  of  the  land.     Per 
lords  comAiffiofien.    %  Vern.  243.  pi.  14.0.    Trin.  1690.    Elliot  v.  Hancock. •—But  this  cafe  was 
denied  by  the  mafter  of  tberoUs>  4  Nov.  1738.  in  cafe  of  Miles  t.  Lsi^h. 

8.  As  for  my  nvordly  efiate  I  give  my  daughter  10/.  to  be  paid  by  Asfarwpf 
tny  executor^  and   I  give  her  10/.  per  arm,  during  her  life^    to  be  ^^P^^^ 
paid  by  quarterly  payments ;  and  all  the  rejl  of  my  real  and  per^  wlfrewirb 

fonal  efiate  I  give  to  my  foHy  Sec.    The  court  doubted  if  this  was  Godhatb 
a  charge  on  die  real  eftate.     Nelf.  Chan.  Rep.  155.  Hill.  1680.  ^''^^  J>J 
at  the  rolls*    Joyce's  cafe.  poje  thereof 

as  follows  \ 
Firftf  I  will  that  all  my  dtbts  htjuMy  ^'ui  which  I  Jbafl  ewe  at  my  death  to  any  perfon  or  perfont 
Mvhatfoever  ;  a/fi  J  dev/e  all  my  eftate  in  G.  to  J.  S»     This  was  all  the  real  efiate  the  teftator  had. 
Per  Ld.  Keeper  Wright,  this  is  a  charge  on  the  real  eftate  fur  payment  of  debts.     Ch.  Prcc.  264* 
pi.  215.  Mich»  I7c6.   Bowdlerv.  Smith. 

9.  A.  devifed  lands  to  B.  in  tail,  remainder  over,  and  gives 
power  to  his  executor  to  raife  500/.  out  of  his  efiate  for  his  next  heir^ 
if  the  executor  (hall  think  it  neceffary,  and  deftres  him  to  fee  his 
debts  paid,  and  gives  to  his  executor  all  the  refi  and  refidue  of  his 
eftate  unbequeathed|  to  pay  and  diftribute  as  he  fhall  think  fit. 
Per  Commillioners,  the  executor  has  power  to  fell  the  lands,  and 
the  real  eftate  by  the  will  is  fubje£lcd  to  the  payment  of  debts. 
2  Vern.  153.  pi.  149*  Trin.   1690.     Wareham  v.  Brown. 

I  o.  Decreed  by  Somers,  Id.  chancellor,  that  nvhere  a  real  efiate 
is  upon  an  equitable  title  made  fubjeEl  by  this  court  to  the  payment  of 
debts,  and  it  appears  that  there  is  a  fufficient  legal  eftate,  (i.  e.) 
goods  and  chattels  tofatisfy  debts  upon  fpecialties,  for  which  the  cre- 
ditors may  have  remedy  at  law  again  ft  the  executor ;  in  fuch  cafe 
the  debts  upon  ftmple  contraR,  for  which  there  is  no  remedy  at  law, 
fhall  be  firfl  fallsfied  out  of  the  equitable  efiate,  3  Salk.  83 •  pi.  4  , 
Hill.  1697*     Feverftone  v.  Scetlc. 

II.  A  man  devifes  a  legacy  out  of  his  land^  and  died,  leaving 
fiffficient  ajfets  for  the  payment  of  all  his  debts  and  legacies.  Per 
Holt,  that  legacy  ought  to  be  paid  out  of  the  land  -,  for  it  is  a 
charge  on  the  land,  and  not  on  goods.  Though  Cowper,  king's  [  4^0  j 
counfcl,  faid,  that  in  chancery,  if  it  be  not  exprefTed  that  legacy 
(hould  be  paid  out  of  land,  and  not  out  of  goods,  if  there  be 
fuflicient  iiTets  they  will  charge  them  in  cafe  of  inheritance  \  to 
which  Holt  anfwered,  if  chancery  be  meddling  with  wills,  they 
ought  to  gQ  according  to  law.  12  Mod.  342.  Mich.  11  W.  3. 
Anon. 
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12.  6.  in  i66if  made  his  will)  and  amongft  other  legacle^^ 
ievifed  an  annuity  cf  2o  1.  per  ami*  to  C.  to  be  paid  quarterly^ 
and  gives  other  legacies^  and  then  has  this  claufe,  all  the  reft  ^ 
my  real  andperfonal  ejiate^  not  before  bequeathed^  (my  debts  being  paid^) 
I  give  to  my  brother  H.  and  makes  him   fole  executor,  and  lord 
keeper  held  the  lands  were  charged  by  B.'s  will.   Abr.  Equ.  Cafes 
74.  Pafch.  1 702.     Quintine  v.  Yard. 
Chai.Prec*       1 3.  A.  devi&d  to  B.  his  heir  at  law,  his  lands  for  life,  re- 
s^c**^^^**  mainder  to  her  iftue,  remainder  over,  but  in  the  beginning  of  the 
cotdinglyi      will  he  fays,  Infill  and  devife^  that  my  debts f  legacies,  and  fyne^ 
and  that       rals^Jhall  be  paid  in  thefirjl  place.     A.  makes  B.  executrix.     Cow- 
^d^*ife**  P^^  ^*  decreed  the  real  eftate  liable   to  the  payment  of  debts, 
ktireafor      and  faid,  that  the  direfling  the  debts  to  be  paid  in  the  firfi  place 
perfonal        imports,  that  before  any  devife  by  his  will  (hould  take  eSeft,  his 
MticttUr"^  debts,  &c.  (hould  be  paid,  and  teemed  to  lay  fome  ftrefs  upon 
pcrfonfor      the  word  (devife).   2  Vem.  708.  pi.  630.  Hill.  17 15.    Trott  v^ 
thott  pur-     Vernon. 

pofes,  the 

perfont  that  come  within  that  description  muft  be  fuppofed  to  be  in  his  view,  acd  it  muft  be  takes  to 
be  a  devife  for  the  benefit  of  legatees  and  creditors,  preferable  to  any  difpofition  whatToerer,  either  of 
his  real  or  perfonal  eftate,  and  confcquently  both  are  made  liable  thereunto.  ■  Gilb.  £^.  Rep.  11 1. 

S.  C.  in  totidcm  verbii  with  Chan.  Prec. 

Chan.  Prec.  j^.  A.  dcvi/fd  his  fee^farm  rent  to  be  fold  for  the  payment  of  bis 
8?C.^^U?  <fr*//,  and  thefurplus  arifmg  by  falc,  after  debts  paid,  he  dcvifed 
Cbmcellor  to  his  brother  B.  his  heir  at  law,  and  to  his  brother  C.  and  to  his 
was  dear  of  brothcr-in-law  D.  and  willed  his  houjhold goods  fhould  go  along  with 
thl"X"on*2*  A//  houfe,  anddevifed  the  reR  and  refidue  of  his  perfonal  eJlaU,  to 
eilate  was  his  Jijter  E.  and  made  her  executrix.  The  queftion  was,  whether 
not  liable  in  t^e  perfonal  eftate  (hould  be  applied  to  the  payment  of  debts  in 
and  decreed  cafe  of  the  fcc-farm  rent?  Per  lord  chan.  a  difference  is  to  be 
according  y.  taken  where  an  eftate  is  to  be  fold  out  and  out  for  paytnent  (f  debts, 
—-Gilb.  Eq.  2cad.  where  only  the  debts  are  charged  on  it,  and  the  eftate  made  lia- 
M^nwJig'ht  ^^^  ^°  ^^^  debts,  and  cited  Feltham's  case,  i  Lev.  203.  and 
▼. Bcndioe,  the  prefent  cafe  is  the  ftronger,  becaufe  thefurplus  arifing  by 
r  ^'  '^"L  ^^'^'  ^^^^^  debts  paid,  is  not  to  go  to  the  heir,  but  is  devifed  away ; 
oni^c  >picd  *"d  befides,  here  the  debts  being  great,  the  devife  of  the  perfonal 
from  Chan,  eftate  would  comc  to  nothing,  which  at  law  is  deemed  the  worft 
s"c — ^  conftruflion  that  can  be  made  of  a  will,  and  therefore  decreed 
by  Ld.  c.  the  debts  ftiould  be  paid  in  tlie  firft  place,  out  of  the  money  arif- 
Taibot,  c»-  ing  by  fale  of  the  fee-farm  rents,  and  the  perfonal  eftate  only  to 
[" Ld  ^Tai  ^^"'^  ^"  **^  °^  *^  fund,  if  deficient,  and  the  furplus  of  the  per- 
bot's  Time*,  fonal  eftate  to  the  fifter,  the  executrix.  The  devife  of  the  reft  and 
«o8.  Trin.  rcfiduc  of  the  perfonal  eftate  to  her  is  to  be  underftood  what  he 
cafe  oV'sta-  ^^^  "^^  othcrwife  dcvifcd  by  his  will,  viz.  tlie  Jiouftiold  goods  td 
pietonv.  go  with  the  houfe,  and  not  the  refidue  after  the  debts  paid. 
ColviUe.      '2  Vem.  718.  pi.  637-  Mich.   17 16.    Wainright  v.  Bendlowcs. 

MS.  Rep.  i^.  Cafe  upon  a  will ;    it  begins,  as  to  ell  my  worldly  eftate^  I 

i^Gco.  in  ^'^^  ^'^^  ^ifP^fi  thereof  m  manner  following,  and  then  gives  feveral 
Canc.  Aw-  pecuniary  legacies,  and  fevcral  antmities  for  lives,  to  be  paid  by  his  ex' 
breyv.MJd-  ecutor,  /i/i^  then  hc  devifes  all  the  reft  and  refidue  of  Ins  goods  afid 
dlcton.  chattels,  and  ejlate,  to  his  nephnv  Middleton,  (the  defendant  and 

heir 


heir  at  law  to  the  teftator)  and  mates  him  file  executor.  The  will 
was  executed  in  the  prcfence  of  three  witnefles,  with  other  cir- 
cumftances  required  by  the  ftatute  29  Car.  2.  of  frauds  to  pafs 
or  charge  lands.  Note,  there  was  an  exprefs  devifi  of  fime  landt 
in  the  nvili  to  a  relation  of  the  teftator.  The  queilion  was,  if  the 
real  eftate  of  the  teftator  be  chargeable  with  the  legacies  and  an* 
nuites  in  default  of  the  perfonal^  eftate  ?  It  was  infilled,  that  the 
real  eftate  was  not  chargeable  with  the  annuhies  and  legacies, 
I  ft,  becaufe  no  exprefs  charge  upon  the  land;  and,  2dly,  no 
implied  charge ;  becaufe  exprefsly  declared  by  the  teftator,  tliat 
the  annuities  and  pecuniary  legacies  fliould  be  paid  by  his  execu^ 
tor,  which  ftrongly  implies  the  intent  of  the  teftator  to  be,  that 
the  annuities  and  legacies  fhould  be  paid  out  of  the  perfonal  eftate, 
being  dire£ted  to  be  paid  by  one,  viz.  his  executor,  who,  as  fuch, 
has  nothing  to  do  with  the  real  eftate  \  and  though  in  this  cafe, 
it  happened  that  the  executor  was  heir  of  the  teftator,  yet  that 
w^ill  not  alter  the  cafe,  but  it  is  the  fame  as  if  they  were  two 
<liftin£t  perfons,  becaufe  he  claims  by  two  diftinB  titles^  viz.  the 
land  as  heir  at  law,  and  not  by  the  will,  and  the  perfonal  eftate 
by  the  devife  of  all  the  reft  and  refidue  of  his  goods,  chattels,  and 
eftate,  and  as  executor;  they  likewife  infifted,  that  the  real 
eftate  of  the  teftator  did  not  pafs  to  the  executor  by  the  devife  of 
all  the  reft  and  refidue  of  his  goods,  chattels,  and  eftate,  becaufe 
the  word  eftate  follows  and  accompanies  goods  and  chattels,  and 
therefore  (hall  be  reftrained  and  confined  to  that  fort  of  eftate 
which  went  before,  viz.  perfonal  eftate,  though  they  admitted  the 
word  (eftate)  itfelf,  or  accompanied  with  other  words  which 
found  in  reality,  would  pafs  land  in  a  will.  Per  Cowper  C.  the 
real  eftate  of  tne  teftator  is  chargeable  with  the  pecuniary  legacies 
and  annuities  by  the  will.  It  was  certainly  the  intent  of  the  tef- 
tator, that  the  annuities  and  legacies  ihould  be  paid,  and  I  will 
endeavour  to  fupport  the  plain  and  exprefs  intent.  It  is  certain, 
from  the  whole  nrame  of  the  will,  that  the  teftator  meant  to  dif- 
pofe  of  all  his  eftate,  both  real  and  perfonal ;  for  in  the  begin- 
ning of  the  will  he  fays,  as  to  all  his  worldly  eftate,  he  gives 
and  difpofes  thereof ;  and  afterwards  does  exprefsly  devife  part  of 
his  real  eftate,  fo  that  it  is  apparent  he  meant  to  difpofe  of  his 
real,  as  well  as  perfonal  eftate,  by  his  will ;  then  comes  the  laft 
claufe,  all  the  reft  and  refidue  of  his  goods,  chattels,  and  eftate, 
he  gives  to  his  executor ;  now  the  words  (reft  and  refidue)  in 
this  place,  may  have  fome  ftrefs  laid  upon  them,  and  feem  to  re* 
fer  to  the  intro4u£live  claufe  in  the  will,  (as  to  all  his  worldly 
eftate,  &c.)  which  certainly  extend  to  lands  in  a  will,  and  will 
bear  a  lareer  conftrudion  by  reference  to  the  firft  claufe,  by 
which  he  mtimates,  that  he  mtended  to  difpofe  of  all  his  eftate 
both  real  and  perfonal,  by  hi9  will,  and  therefore  he  was  of  opi- 
nion, that  by  the  devife  of  all  the  reft  and  refidue  of  his  goods, 
chattels,  and  eftate,  »11  his  lands  do  pafs  to  his  executor,  and  that 
he  takes  by  the  will,  and  not  by  defcent  as  heir  at  law,  and  that 
the  lands  fo  devifed  to  him  are  chargeable  with  the  pecuniary  1^ 
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gacies  and  annuities,  if  the  perfonal  eftate  falls  fliort  to  fadsfy  die 

famCi  and  decreed  accordingly. 
MS.  Rep.  i6.v  Mr.  Parrv  having  5  fons  and  2  daughters  makes  his  will, 

*^jj^*  .  which  begins  tnus,  viz.  As  to  tny  iftaieJ  difpofe  of  it  in  manner 
Cane.  Ld.  fiHotving ;  and  then  he  gives  feveral  fpecijick  iegaciis  to  bis  cbUirm^ 
Henry  Paw-  and  devijes  his  lands  to  his  eldeft  fort  Charles  (the  defendant)  and  t9 
kt  &  Ux.  T.  ^^^  ^^^y^  f^ig  ^j  }j^  ^jy^  remainder  to  his  2d  fon  in  tail  wule^ 

'  and  fo  on  to  his  other  3  fons  in  tail  male-  fuccefiively.  He  alfo 
devifes  feveral  debts  and  chatteUinterefis  to  his  eldeft  fon  CbarliSy  and 
then  he  gives  1500/.  a-piece  to  his  2  daughters  at  21  years  ofa^ij  or 
day  of  marriage  J  to  be  paid  by  his  faid  fon  Charles,  and  makes  Ifim 
t  462  3  fo/e  executor.  The  queftion  was,  if  the  real  eftate  exprefsly  dc- 
vifed  to  his  fon  Charles  in  tail,  with  remainders  over  in  tail  male 
to  his  other  fons,  is  chargeable  with  this  portion  of  1500 1,  dc- 
vifed  to  the  plaintiiF,  being  dire£(ed  by  the  will  to  be  paid  by  hit 
fon  Charles  the  iirft  devifee  in  tail  and  executor.  For  the  plain* 
tiff  was  cited  the  cafe  of  Cloudeslet  v.  Pelham,  in  Cane.  i685. 
The  devife  there  was  to  truftees  in  tail,  yet  the  court  held  that 
the  lands  were  chargeable  with  payment  of  debts  implicitly  by 
that  will.  Per  Cowper  C.  this  is  a  very  doubtful  cafe;  the 
lands  are  fettled  by  this  will  upon  the  teftator's  fons  fucceffiveiy 
in  tail  male,  which  makes  it  very  dificrent  from  the  cafe  of  a  de- 
vife in  fee*  Cafes  of  this  nature  have  been  carried  very  far  al- 
ready in  this  court,  to  charge  land  by  implication,  out  of  an  in- 
clination in  the  court  to  make  every  part  of  the  will  take  tSt&j 
and  if  there  be  precedents  fufficient  to  warrant  a  charge  upoo 
lands,  fettled  and  intailed  by  the  will,  I  (hall  be  willing  to  do  it 
now  out  of  the  fame  inclination.  The  lands  are  not  diredly  and 
abfolutely  given  to  the  defendant,  who  is  dire£led  by  the  will  to 
pay  ^he  J500L  to  the  plaintiiF,  but  only  fub  modo  with  limi« 
tations  over  to  the  other  fons  in  tail  male  fucceffiveiy.  Suppole 
the  defendant,  the  firft  devifee  in  tail,  and  who  is  dircAed  by 
the  will  to  pay  this  15  col.  to  the  plaintiff  at  her  age  of  21  years, 
or  day  of  marriage,  had  died  without  iffue  before  the  1500!. 
had  become  payable,  would  this  15001.  be  a  charge  upon  the 
eftate  tail^  of  the  ad  fon  who  is  next  in  remainder?  I  will  take 
time  to  eonfider  of  this  cafe,  and  in  the  mean  while  let  the  mailer 
take  an  account  of  the  perfonal  eftate  of  the  teftator,  and  make 
an  eftimate  of  the  quantum  thereof  at  the  time  of  making  the 
will ;  for  that  may  give  fome  light  to  find  out  the  meaning  of 
the  teftator.  It  might  then  be  fufficient  to  fatisfy  all  debts  and 
legacies,  though  fince  it  may  be  infufficient  by  fubfequent  lofles 
or  accidents.    Curia  advifare  vult. 

1 7.  Legacies  by  nvill  were  charged  on  the  land  (viz.)  charged  witb 
the  payment  of  her  legacies  abavementioned.  The  teftatrix  met  gave 
ether  legacies  by  a  codicil.  It  was  objefled,  that  thefe  words  could 
not  extend  to  the  legacies  in  the  codicil,  but  admitted,  that  if 
the  real  eftate  had  been  charged  with  the  payment  of  the  tefiatrix's 
legacies  in  general,  it  would  have  taken  in  the  legacies  in  the  codi- 
cil, they  being  as  much  her  legacies  aa  the  legacies  in  the  will* 

Decreed 
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Decreed  the  legacies  by  codicil  chargeable  only  on  the  perfonal 
eftate.  Wms.'sRep.  421.  423.  Pafch.  17 18.  in  cafe  of  Mafters 
Y.  Sir  Harcourt  Mafters. 

1 8.  A.  made  his  will,  and  begun  it  thus,  viz.   As  to  my  worldly  At  the  enj 
tjtate  I  dij^fe  the  fame  as  follows  j   after  my  debts  and  legacies  paidy  ?y^"  "^^ 
&c.  and  then  gave  feveral  legacies,   and  alfo  portions  to  his  addedsuuie* 
daughters;    and  then  added,  after  all  my  legacies  paid^  I  give  the  that  if  in 
rejidue  of  my  perfonal  ejiate  to  myfon;    and  thqn  he  devifcd  his  fee-  i'*  *^^*j 

Jimple  lands  to  his  {pn\y)fott  and  his  heirs y  and  if  he  dies  ivithout  iffue  been  a  'want 
in  the  life  of  any  of  his  daughters ^  then  to  his  daughters  ;  and  ordered  'if  *»lf<ff  for 

.  inter efl  to  he  paid  by  the  executors  for  the  daughter?  portions ^  and  made  ^wu^ 
his  fon  and  J.  S.  executors.    The  perfonal  eftate  was  near,  but  feems  the  * 
not  fully,  fufficient  to  pay  all  the  portions.     Ld,  C.  Macclesfield  '*"**•  "^^^^^ 
faid,  that  as  plain  words  are  requifite  to  charge  the  eftate  of,  as  to  chlrEeT* 
difinherit,  an  heir.    His  lordfhip  took  notice  of  the  intereft  being  therewith  by 
direfted  to  be  paid  by  the  executors,  and  that  the  deficiency  of  ^***  ^^* 
the  perfonal  aflets  was  not  fuch  as  to  leave  the  daughters  defti-  A°*^by  hiT" 
tute,  and  decreed  the  real  eftate  not  liable.     2  Wms/s  Rep.  187.  will  takes 
Trin.  1722.    Davis  v.  Gardiner.  notice,  thit 

.  .      .  .    .  he  had  M- 

mitcd  annuities  to  his  elded  Ton  and  his  wife  for  their  lives,  and  then  charges  all  his  real  eftate  with 
payment  thereof;  and  afterwards  he  limits  the  manor  of  H.  to  C.  his  2d  fon,  in  ftrift  fcttlement,  re- 
mainder to  D.  in  libB  manner,  and  then  itvija  to  C.  al/  other  his  eftateSf  real  and  ptrjonal,  wbaffitver^ 
and  wk^r^otuer^  to  hiwif  his  hart^  txecutort^  adminiftraton,  and  affigm^  for  ever*  Ar.d  farther^  mf 
will  'Uf  &Cm  fhct  myfaidfift  B*  ^11  pay  all  my  delfts j  &fc»  and  all  hgaiies,  &c,  bequeathed  ly  this  mf 
Vfilt*  And  then  befueathed  to  bh  younger  children  aooo  /.  a-piece,  A.  died  *  feifed  of  no  real  eftate  but 
the  manor  of  H.  only.  The  queftion  was,  whether  the  eftace  devifed  in  ftridl  fetclement  was  fubje^l  to 
the  pay  off  younger  childreni*  portion  ?  And  Mr.  J.  Parker,  who  heard  the  caufe  for  my  Ld.  Chan^ 
cellor,  was  of  opinion,  that  this  real  eftate  was  chargeable,  thefe  portions  being  for  younger  children* 
who  are  confidered  as  creditorsirt  a  court  of  equity  ;  and  in  the  cafe  of  creditors  ic  has  been  held,  that 
where  a  tefiator  in  tbi  beginning  of  hit  will  declares,  that  be  is  difpoiing  of  all  his  wor<:ly  efiatt^  and  then 
gx'oei  a  dircB'vtn  that  his  debts  Jpall  be  pad  y  the  debts  thereby  become  chargeable  on  the  real  eftate  as  well 
as  the  perfonal ;  and  as  to  an  obje^ion  that  A.  had  ufed  proper  words  to  charge  his  real  eftate  with  pay- 
ment of  the  annuities,  but  had  not  in  relation  to  thefe  portions,  and  that  therefore  his  Intent  was  not 
the  fame,  he  faid  it  was  not  coocluGve  \  for  a  teftator  may  ufe  exprefs  words  of  charging  in  one  pate  of 
his  toillf  and  may  create  a  charge  by  imtlication  in  anotbir  part  of  it ;  and  as  to  the  objeAion  tnat  A. 
had  made  a  diff et  ent  fund  for  payment  of  the  legacies  out  of  the  rtfidue  of  bis  real  ejiate  which  he  gave  f 
C.  he  faid,  thu  if  the  fad  was  fo,  that  there  was  any  fuch  refidue,  the  arguntent  would  be  good ;  but 
that  there  was  no  fu^  refidue  in  fa^j  and  decreed  accoidirgly.  Barn.  Chan.  Rep.  86.  Pafch.  1740. 
Webb.  ?.  Webb,  m  r     ^     \ 

19.  As  touching  all  fuch  nvorldly  eflate  which  God  hath  hleffed  me 
Hvtth,  I  dij^fe  of  the  fame  zs  follows:  Imprimis^  I  nuill  that  all  my 

jufi  debts  he  paid  and  fatisfied.  It  >¥as  argued  that  it  is  a  general 
preface  to  make  a  general  difpofitlon  of  his  real  and  perfonal 
eftate  as  is  mentioned  after  in  the  will ;  that  it  is  an  independ- 
ent claufe^  and  means  onlv  an  intention  of  a  general  difpofition. 
He  after  devifes  his  freehold  and  copyhold  eftate  to  his  fon  and  his 
heirs,  when  he  comes  to  21,  paying  his  wife  100 1.  a  year  for  her 
dower  in  the  mean  time.  After  100 1,  per  ann.  to  his  wife  for 
dower,  the  reft  of  the  profits  to  be  put  out  for  benefit  of  all  his 
children,  but  made  no  provifion  for  debts^  It  was  infifted  that  if 
9  man  devifes  lands  after  debts  paid^  that  is  a  charge  \  but  it  was 
decreed  that  this  is  not  a  charge  of  d^bts  upon  the  real  eftate^ 
MS.  Kcp.  Trin.  9  Geo.  I723«>    Barton  v.  Wilcocks. 

20.  Ilie  defendant  was  executor  and  devifee  of  the  real  eftate 
cf  gqe  Mooice^    The  bill  was  to  be  paid  30/.  which  the  plaintiff  had 
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fent  to  Moore^  cither  out  of  the  perfonal  eftatc,  if  fuflicicnt,  or  if 
not,  then  out  of  the  real  eftate,  for  this  reafon,  becaufc  upon 
lending  of  the  money  the  title  deeds  of  the  real  eflate  nuere  put  into  the 
hands  ojthe  plaintij^^  and  it  was  indorjed  upon  them^  thai  it  Hvas  agreed 
that  the  deeds  Hverefo  depofited^  as  afecurityfor  the  payment  offo  much 
tnoneyy  and  the  court  declared  the  real  eilate  in  this  cafe  charged 
with  the  faid  debt.  MS.  Rep.  Hill.  lo  Geo.  i.  1723.  Atkinfonv. 
Swift. 
17  Jttlyf  ^^*  TtdztoTf/ei/ed  in  fee  of  a  farm,  called  Hiirs^Tenementf  in 

S739.  Miles  the  county  of  Somerfet,  and  gf  another  called  Bowry^Hays  in  tail, 
V.  uigb.      y^y  ^m  devifed  as  follows,  viz.  As  to  all  my  worldly  goods,  I  give 
all  that  tenement,  called  HilPs-Tenementf  to  my  wife  Joan  for  her 
life,  and  after  her  deccafe,  then  to  myfon  Robert,  and  his  heirs,  for 
ever.     Item,  I  give  to  my  fecond  fon  Henry  i^oL  to  he  paid  when 
Robert  fhall  come  into  poffe/fton.     Item,  I  give  to  my  daughter  Mary 
Leigh  150/.  /o  be  paid  in  I2  months,  at,  and  upon,  the  time  that  my 
fon  Robert  fhall  come  to,  and  enjoy  the  premifes  abovementioned  ^ 
and  in  cafe  my  fon  Robert  die  before  my  wife  Joan,  my  fon  Henry 
coming  into  poffeffton,  and  furviving  his  faid  mother,  fhall  pay  to  my 
daughter  Mary  Leigh  the  fum  of  2coA  Item,  all  tlie  reft  and 
refidue  of  my  goods  and  chattels  I  give  to  my  wife  Joan,  whom 
I   appoint  fole  executrix  of  this  my  laft  will  and  teftament. 
Robert  and  Henry  both  died  in  the  life-titne  of  Joan.     Upon  Joan's 
death,  Henry,  thc.fon  of  Henry,  the  younger  brother,  enters  on 
the  premifes.     Mary  brings  her  bill  againft  him,  to  have  her  legacy 
of  150  1.  or  200 1.  out  of  the  land,  according  to  the  directions  of 
the  will ;  but,  upon  confideratton,  the  counfel  for  the  plaintiff 
thought  proper  to  waive  their  demand  of  the  laft  legacy,  and  io 
infift  rather  upon  the  firft.     Mr.  Greene  for  the  plaintiff  iniifted, 
that  this  legacy  was  not  contingent,  but  abfolute,  given  to  her 
immediately,  though  the  time  of  payment  v-is  future,  (viz.)  when 
Robert  (hould  come  into  pofleiEon  of  the  eftate ;  that  therefore 
J  464  ]    the  circumftance  of  Robert's  and  Henry's  dying  in-thc  lifc*timc 
of  the  mother,  which  the  teftator  could  not  torefee,  did  not  alter 
the  cafe,  or  take  away  that  which  wa$  alre^dv  vefted  in  her. 
2dly,  That  this  was  a  charge  on  Che  land,  an4  if  it  was  fo  in  the 
hands  of  Robert,  it  muft  remain  charged  ifito  i|^h(]ifefpever  hands 
it  fliould  aftennrards  come ;  nor  is  iX  in  the  po^e^  of  the  defendant 
(though  he  be  heir  at  law,  as  grandfoi^  of  the  teftator)  to  tale 
advantage  of  his  title  by  defcent,  and  thereby  avcud  this  in- 
cumbrance, but  he  is  bound  to  take  in  this  refpe£i  as  a  pur- 
chafor,    i.  e.   terram  cum  onere  in  fupport  of  the  intent  of  the 
teftator.     Indeed,  the  common  rule  is,  that  where  a  legacy  is 
given  generally,  it  is  a  charge  on  the  perfonal  eftate,  and  tncrc 
is  no  neceffity  of  exprefs  words  to  fubje£k  that  to  the  payment 
thereof;    but  here  the  perfonal  eftate  is  exprefsly  diicharged, 
becaufe  the  teftator  has  dcvifed  all  that  away  to  his  wife,  fo  that 
nothing  remains  here,  whereout  the  legacy  can  be  fatisficd,  but 
the  land,    and   for  this   relied  on    2  Vem.  228.     Alcock  v. 
Spahhawk,  where  land  in  the  hands  of  an  executor,  dcvifee,  apd 
fxcir  at  law,  though  not  exprelsly  charged,  was  yet  made  liaWe 
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in  aid  of  the  pcrfonal  eftate ;  and  on  2  Vera.  143.  Elliot  v. 
Hancock,  where  the  land  was  charged  with  the  payment  of  an 
annuity,  though  the  executor,  devifee  thereof,  was  not  heir  at 
law  I  (but  note,  the  mafter  of  the  rolls  faid,  that  was  a  mofl: 
abfurd  cafe.)  Mr.  Brown  for  the  defendant  faid,  that  this  was 
but  a  contingent  legacy,  to  be  paid  upon  Robert's  coming  into 
pofTeilion  of  the  eftate,  which  contingency  never  happening, 
confequently  it  is  a  lapfid  legacy^  and  fo  with  refpe^  to  the 
200 1,  which  depended  on  the  like  contingency  of  Henry's  coming 
into  poiTeflion ;  for  it  does  not  appear,  but  that  teftator  might 
forefee  that  his  wife  might  furvive  both  his  fons,  and  then  his 
not  providing  for  his  daughter  in  fuch  cafe,  can  be  attributed  to 
nothing  elfe  but  his  want  of  intention  fo  to  do.  idly,  Admitting 
any  legacy  due,  yet  the  plaintiflF  is  not  intitled  to  come  upon  the 
real  eftate,  but  muft  feek  it  out  of  the  perfonal ;  and  that  fuch 
was  the  teftator's  intention,  appears  by  his  devidng  all  the  reft 
and  refidue  of  his  eftate  to  his  wife,  which  words,  rejl  and  rejidue^ 
neceflarily  implv,  that  fomething  iK'as  before  difpofed  out  of 
it,  which  muft  be  the  150I.  legacy,  for  there  is  nothing  belides 
mentioned,  and  it  does  not  appear  that  there  were  any  debts 
owing  to  make  any  deduftion  \  this  is  likewife  the  cafe  of  an  heir 
at  law,  who  is  never  to  be  prejudiced  without  exprefs  words  \ 
now  here  arc  no  exprefs  words  to  charge  him  or  the  land,  for 
it  is  not  faid  by  whom,  or  out  of  what  the  legacy  is  to  be  paid, 
but  only,  I  charge  fo  much  to  be  paid  when  fuch  a  one  fhall  come 
into  poHeflion,  which  is,  indeed,  a  very  general  bequeft  of  a 
legacy,  and  fo  falls  entirely  within  the  rule,  that  in  fuch  cafe  the 
perfonal  eftate  is  to  become  liable ;  fo,  upon  the  whole,  this  legacy 
was  but  a  perfonal  charge  upon  Robert,  which,  at  leaft,  could 
affe£l  his  eftate  only  while  in  his  hands,  and  was  lapfed  by 
(he  death  of  him  wno  was  to  pay  it.  The  mafter  of  the  rolls 
faid,  I  take  this  to  be  a  charge  on  the  real  eflate  in  the  hands  of 
the  heir.  I  fay  a  charge ;  for  if  it  were  a  condition,  then  the 
defendant,  who  is  the  heir  at  law,  might  fafely  commit  a  breach 
of  it^' there  being  nobody  but  himfelf  to  take  advantage  of  it; 
that  the  real  eftate  is  charged  I  make  no  doubt,  becaufe  it  could 
never  be  the  meaning  of  the  teftator,  that  the  daughter  fhould 
have  150  L  in  cafe  the  eftate  went  to  his  fon,  and,  at  the  fame 
time,  that  ihe  (hould  have  nothing  in  cafe  it  went  to  his  grand- 
fon;  this  would  be  a  moft  unnatural  conJlruBion^  and  yet  fuch 
muft  be  the  confequence,  if  the  legacy'be  confidered  merely  as  a 
perfonal  legacy,  and  fo  lapfed  by  the  death  of  Robert ;  and  in 
this  cafe  the  heir  muft  take  under  the  will ;  for  though  Robert 
and  Henry  were  heirs  to  the  teftator,  yet  the  devife  to  them,  f  465  ] 
being  with  a  charge,  hroke  the  defcent,  and  though  they  never 
took  in  poiTeflion,  yet  it  was  a  remainder,  tranfmiflable  to  the 
next  perfon,  who  muft  take  through  them,  and  not  as  heir  to  the  > 
teftator ;  and  if  the  eftate  limited  to  Robert  does  not  ceafc  by 
his  dying  before  he  could  take,  fo  neither  does  the  charge  ceafe ; 
and  for  the  fame  reafon,  I  think,  the  confideration,  tliat  the  de- 
fendant is  an  heir  at  law,  ought  to  be  laid  quite  out  of  the  cafe, 
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becaufe  this  is  a  provifion  for  a  ciiU,  and  who  otherwife  will  ^ 
left  quite  deftitute^  which  will  be  another  unnatural  conftrudion. 
As  to  the  words  re/l  and  reftdue  of  my  goods  and  chattels^  I  lay  no 
great  ftrefs  upon  that  argumenti  nor  can  it  be  concluded  from 
thence,  that^  any  thing  was  before  thereout  difpofed  of,  becaufe 
thefe  are  words  merely  of  courfe,  and  always  inferted  by  die 
penner  of  the  will,  whether  there  be  any  precedent  bequcft  or 
not,  and,  indeed,  are  never  improper^  becaufe  no  executor  can  be 
faid  to  take  more  than  the  refidue,  //  being  Impojfthle  for  a  man  to 
die  without  leaving  fome  fmall  debts  behind  him  \  or^  if  it  could  he 
fo^  the  funeral  expences  mtift  always  be  borne  by  the  executor.  Decreed 
for  the  plaintiff,  that  the  lands  Ihould  be  fold,  and  the  150I.  paid 
to  her  with  intercft.  At  the  rolls,  4  Nov.  1738,  Miles  r, 
Leigh.  Froip  this  order  the  defendant  appealed  to  the  Ld. 
Chancellor,  and  for  the  appellant  it  was  infilled,  that  the  will 
being  filent  as  to  what  fund  the  legacy  fhould  arife  out  of,  and 
the  land  not  being  exprefsly  charged,  t\ic  perfonal  ejfate  is  the  pro- 
per and  natural  fund.  That  the  time  of  payment,  viz.  vjhm 
Robert^  ^c.  coulcf  not  denote  an  intention  to  charge  the  land  with 
it,  but  merely  the  time  of  payment,  and  may  reafonably  be  ac- 
counted for,  viz.  that  as  the  mother,  who  was  tenant  for  life  of 
HiU's-Tencmcnt,  and  dcvifec  of  the  perfonal  eflate,  might  main- 
tain her  children  out  of  the  profits,  during  her  life,  fo  after  her 
death,  (when  the  eldeft  fon  (hould  come  to  the  land,)  a  provifion 
might  be  made  for  the  younger  children  out  of  the  monev)  and 
that  lalUy,  that  by  the  other  conftruftion,  this  legacy  01150!. 
(together  with  the  other  legacy  of  150 1.  to  Henry,  had  he  lived 
to  take  it,  and  which  would  equally  be  a  charge)  would  exbauj 
the  whole  devife  of  Hill's-Tenement  5  and  as  to  Bpwry-Hays, 
teftator  had  no  power  over  it ;  and  for  a  teftator  to  mean,  chat 
a  devifee  ihould  cet  nothing  by  the  devife,  is  a  ftrange  pre- 
fumption,  and  it  is  a  neceflary  circumftance  in  the  fupplying 
the  want  of  a  copyhold  furrender,  that  the  heir  at  law  be  not 
difmherited.  ,In  2  Vcrn.  568.  French  v.  Chicester,  though 
the  real  ellate  was  cxprefsly  charged  with  the  payment  of  debts, 
yet  the  refiduum  being  given  to  the  wife,  who  was  likewifc  made 
executrix,  as  here,  the  court  held  flie  mud  take  it  as  executriX) 
and  the  perfonal  eftate,  not  being  particularly  exempted,  was  dc^ 
creed  to  be  applied  in  eafe  of  the  real-  For  the  defendant  in 
the  appeal  it  was  urged,  that  there  is  no  need  to  fay  in  exprefs 
terms,  that  the  legacy  fhall  be  paid  out  of  the  real  eftate,  or  by 
the  heir,  and  that  the  fmalhiefs  of  the  eftate  could  be  no  argU'* 
mcnt  to  fuppofe  tlie  teftator*s  intention  was  otherwife;  for  it 
would,  at  leaft,  be  as  hard  upon  Henry,  (who  was  to  have  the 
eftate  upon  the  death  of  Robert,)  to  pay  200 1.  to  tl)^  ^laiatif^ 
which  by  the  exprefs  words  of  the  will  he  was  to  have  done^^  out 
of  this  fmall  eftate,  as  for  Robert,  (or  the  defendant,  hii  heir,) 
to  pay  only  150 1.  out  of  the  very  fame  eftate.  Ld.  Chancellory 
The  firft  queftion  Is,  whether  this  demand  of  the  plaintiff  ii 
a  charge  upon  the  perfonal  or  real  eftate  ?  The  will  itfelf  is  very 
ill  penned,  but  upon  the  conftrudion  of  it,  (which  muft  arifc 
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from  the  whole  taken  together,)  I  am  of  opinion^  that  it  wa$ 
originally  and  folelv  to  arife  out  of  the  real  cltate.  It  15  intro^ 
duced,  indeed,  witn  the  phrafc  (all  my  nvorldly  goods Jy  as  if 
teftator  intended  to  fay  nothing  of  his  land,  either  by  .way  of 
difpofition  *  or  charge ;  but  it  is  plain  he  meant  by  this,  all  his 
tfiate  of  wkat  hindfoever^  for  he  prcfently  after  difpofcs  of  his 
real  eftate,  and  therefore  ufed  that  expreflion  widi  the  fame 
latitude  that  the  civilians  ufe  the  word  (bona).  Now  the  claufe 
jupon  which  the  queftion  arifes,  (item,  I  give  to  my  daughter  Mary 
Leigh  150  /.  to  be  paid  in  12  months ^  at  and  upon  the  time  that  my 
Jon  Robert  Jhall  come  to  and  enjoy  the  premifes  ahovementioned^) 
amounts  to,  and  muft  be  conllrued,  the  fame  as  if  the  teftator 
had  faid  (he  paying)  ;  for  the  court  often  conftrues  a  claufe  as 
conditional,  though  there  be  no  exprefs  words  of  condition, 
particularly  adverbs  of  time,  as  the  word  (when  J y  have  been  often 
confidered  as  making  a  condition  or  charge^  though  there  be  no 
direction  out  of  what  eftate,  nor  by  whom  the  bequeft  (hall  be 
paid;  and  this  conftruftion  will  appear  the  better  warranted, 
upon  confidering  the  claufe  relating  to  Henry's  paying  200 1. ;  for 
as  upon  his  coming  to  the  eftate,  one  of  the  legacies  before 
charged,  viz.  that  devifed  to  himfelf,  would  be  funk,  and,  con- 
fequently,  the  eftate  become  larger  than  it  would  have  been  in 
the  hands  of  Robert,  who  was  to  have  paid  two  legacies  out  of 
it }  fo  tlie  teftator,  probably  upon  this  conCdcration,  thought  fit 
to  make  the  plaintiff's  legacy  200 1.  inftead  of  150 1.  (for  tliat 
muft  be  confidered  not  zsadijlin^j  but  an  additional  Legacy ^  J  which 
manifefts  his  intention,  that  whoever  had  tlie  land,  (hould  pay 
the  legacy,  by  his  increafmg  the  latter  in  proportion  as  the  eftate 
in  the  former  was  increafed.  As  to  the  fmallnefs  of  the  eftate, 
and  that  it  will  hardly  pay  the  legacy,  it  will  be  no  objection  5  for 
though  tlie  teftator  does  not  take  upon  him  direftly  to  charge  the 
intailed  land,  yet  I  am  of  opinion  his  intent  was  to  charge 
both,  (for  the  words  are,  when  Robert  JhalJ  come  to  the  premifes 
flbovementionedi  which  include,  as  well  Bowry-Hays,  as  Hill's- 
Tenement  j)  that  is,  thefc  bequefts  were  not  made  in  refpeB  of 
nubat  efiate  he  himfelf  had  a  power  to  charge^  (which  poflibly  might 
not  be  more  than  fufficlcnt  to  fatisfy  them,)  hut  in  refpeft  of  what 
eftate  would  comcy  whether  by  will  orfettlement  to  his  eldefl  fon.  As 
to  the  devife  of  the  refiduum,  there  can  be  nothing  drawn  from 
thence,  for  there  might  have  been  debts,  nor  can  any  thing  par- 
ticular be  inferred  as  to  the  propriety  of  the  expreflion,  it  being 
as  general  and  loofe  a  phrafe,  as  that  of  all  my  worldly  gocdsy  with 
which  he  begins  his  will,  the  firft  article  of  which  is  a  devife  of 
land.  The  2d  queftion  is,  whether  this  was  a  contingent  legacy? 
and  whether,  if  contingent,  the  contingency  has  happened  ?  Now, 
I  am  of  opinion,  that  the  legacy  was  to  take  place  not  when 
Robert  ftiould  perfonally  take  the  eftate,  but  when  the  devife  to 
Robert  (which  was  to  Yam  and  his  heirs)  ftiould  take  effe£l;  and 
if  it  be  a  charge  upon  the  real  eftate,  it  is  immaterial  whether 
Robert  took  or  not ;  for  by  the  devife  the  defcent  is  broke,  and 
;he  charge  bin^s  his  hcir^  as  well  as  him.  though  he  himfelf  never  took 
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in  pofeffsoft ;  in  the  fame  manner  as  in  the  cafe  of  Marks  r. 
Marks,  where  the  condition  was  to  have  been  performed  by  the 
anceftor,  yet  he  dying  before  the  time  of  performance,  it  was 
decreed  to  be  done  by  the  heir.  Whereupon  the  decree  pro- 
nounced by  the  mader  of  the  rolls  was  afiirmed. 


*  (E)    Where  on  the  Perfonal  Eftate,  and  where  on 

the  Real,  and  on  which  firft. 

X,   A    Legacy  was  de^ifed  to  pay  debts  and  legacies^     IlIxc  perjinal 
^^  eftat4  bequeathed  to  A.  mall  not  be  fubjeft  or  liable  to  the 
faid  debts  or  legacies.     Ch.  Rep.  45.  in  6  Car*  i.     Peacock  v. 
Glafcock. 

2.  A.  indebted  by  judgment f  and  feifed  of  lands  liable,  died 
itttejlate^  leaving  B.  his  wife  and  C.  a  fon,  infant,  his  heir.  B. 
takes  adminiilration,  and  enters  as  guardian  on  the  lands,  and 
received  the  profits,  and  made  D.  e;iecutor,  and  charged  it,  and 
dies*  D.  entered  as  guardian,  and  poflefTed  the  perfonal  eftate 
of  A.  and  B. — C.  died.  D.  adminiil^r^d  to  C» — £«  the  heir  of 
C.  paid  200 1,  on  the  judgment.  Per  Ld.  Keeper,  the  profits  taken 
hy  the  guardians  ihould  be  liable  to  make  fatisfa£tion  to  C.  but  the 
perfonal  efiate  in  B,'s  haftd  was  liable  firft,  in  eafe  of  £•  to  which 
the  adminiftrator  de  bonis  non  is  liable  \  though  not  being  made  a 
party  he  held  the  bill  ill,  but  gave  leave  to  amend  in  that  point* 
2  Ch.  Cafes,  197.  Trin.  26  Car.  2.     Breflcnden  v.  Decreets. 

3.  Devife  of  leafes,  and  other  conGderable  perfonal  eflate  in  trnfl^ 
to  pay  his  wife  100  A  per  ann.  during  her  life,  in  lieu  and  dif" 
charge  of  her  dotver.  Decreed  to  ifluc  out  of  the  perfonal  eftate 
only,  if  that  be  fufficient  free  from  takes;  but  if  that  be  not  fuf- 
ficicnt,  then  to  be  made  good  out  of  the  reaL  Fin.  Rep.  134* 
Mich.   26  Car.  2.     Lefquirc  v,  Lefquire. 

Tm.  Rep.  ^.  Lands  vcrc  fettled  for  payment  of  legacies  and  debts,   and 

-o  Car/2'.  ^^^^^  ^^^  performance  of  his  will*    and  made  his  will  ^t  the  fan^ 

S.  C—  time,  and  in  it  he  direHed  his  trufxees  ta  pay  certain  legacies  tp  Ins 

S- ^-  ^^^^  younger  children,  the  furplus  to  his  heir^  and  made  his  ivifi  «f«^* 

4-7?'iii''^'  ^*^^^>  ^^^  ^^^  "o^  g^^'^  ^^^  thereby,  in  terms,  the  perfonal  eftate, 

cafe  of  and  devifed  that  the  children  legatees  fhould  rfleafe  to  his  executrix 

Howeirv.  ^//  ^^^  anions  and  demands  of  his  perfonal  eftate.     Decreed  per 

s"c!  cited  Finch  C.  that  the  perfonal  eftate  be  accounted  for,  in  aid  of  the 

Arg.  Caics  heir,  for  what  he  fliould  be  charged  withal,  not  only  as  to  the 

TLd^c*  xii-  creditors,  but  as  to  the  legacies.     Chan.  Cafes,  296.   Hill.  28  ^ 

bot's  Time,  29  Car.  2.     Lord  Grey  v.  Lady  Grey  &  al'. 

204«  in  cjfe 

©1"  Staflcun  f .  Colvile. 

5.  An  annuity  was   devifcd,  and  charged  on  that  paft  (f  hts 

eflate  that  fhould  reviain  unfold  after  his  debts  and  legacies  fhould  be 

paid.    Part  was  fold,  and  there  was  zfurplus  on  that  part.    D^* 

creed  that  the  furpius  of  what  was  fold>  as  well  as  the  rents  ox 

the 


I 
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tiie  other  part  unfold^  (hould  be  both  applied  to  the  payment  of 
this  annuity ;  and  what  falls  fhort,  to  be  fupplied  out  of  the 
other  part  of  the  eftate  unfold^  with  cofts.  Fin.  Rep.  459. 
Trin,  32  Car.  2.     Coleman  v.  Coleman.  »  ^_ 

6.  If  lands  arc  devifcd  for  payment  of  debts  and  legacies^  and  the 
refidue  of  the  perfonal  eflntt  is  given  to  the  executors  after  debts  and 
legacies  paid,  the  perfonal  eftate  (hall  notwithftanding,  as  far  as 
it  will  go,  be  applied  to  the  payment  of  the  debts^  fffc.  and  the  land 
be  charged  no  further  than  is  neceifary  to  make  up  the  refiduc 
2  Vent.  349-  Pafch.  32  Car.  2.     Anon. 

7.  Devtfee  of  land  fliall  be  unburthened  of  a  debt  lying  on  ^«'- 1^* 
the  land  by  the  perfonal  eftate  in  the  hands  of  the  executor  or  ad-  p^fjy  ^^ 
miniftrator^  and  fo  fliall  a  devifee  of  a  mortgage.     2  Chan.  Cafes,  Pockieyp 
»4.  Hill.    33  &  34  Car.  2.     Popley  v.  Popley.  L^ig"".. 

S.  p.  wfaere  500 1.  was  due  on  a  mortgage  of  the  land  deviied.     Fio.  Rep.  401.     Mkh.  30  Car.  2. 
Starling  v.  the  D/apets*  Company. 

8.  A.  by  his  nvill  fubjeBs  both  his  real  and  perfonal  eftate  to  the    [  468  J 
payment  of  his  debts.     Decreed  that  the  heir  fliould  pay  the  debts, 

or  in  default  thereof  the  real  eflate  to  be  fold^  and  liberty  given 
to  the  heir  to  profecute  for  the  perfonal  eflate.  MS.  Tab.  Appeals, 
23  Feb.  1705.    Slydolph  V.  Langhom. 

9.  An  efiate  being  confiderably  mortgaged  was  devifed  to  A. 
and  fevcral  fpecifick  legacies  were  left  to  others,     ^rhc  furplus  is  not 

fufficient  to  dtfcharge  the  debt.  All  the  fpecifick  legacies  ihall  con- 
tribute towards  the  difcharging  the  mortgage,  before  the  mort- 
gaged premifes  fhall  be  aSe£ted ;  for  the  covenant  to  pay  the 
money  makes  it  a  perfonal  debt,  and  die  real  eftate  ftiall  never 
be  put  in  average  with  the  perfonal.  MS.  Tab.  Appeals,  1706. 
Warner  v.  Hayes. 

I  o.  A.  conveyed  all  his  lands  in  truftfor  paytnent  of  his  debts  and  S.  C.  circi 
legacies^   and  by  his  will  devifed  all  his  perfonal  efate  to  his  tvife^  TaJbot  ^a 
yet  the  perfonal  eftate  fliall  come  in  aid  of  the  real.     MS.  Tab.  fe^  in  z^mI 
cites  Feb.  1707.    French  v.  Chichefter.  in  Ld.  Tal- 

bot^B  Time, 
S09.  Trin.  1736.  in  cafe  of  Stapleton  ▼.  CoW'ile;  but  faid,  that  «nlefs  he  was  ac<]uaintcd  with  the 
particular  cIrcumlUnces  of  the  cafe  of  French  v.  Chichefter,  wherein  the  book  itzm^  deficient,  he 
could  never  form  any  judgment  from  it  \  ftnce  if  the  reafon  given  in  the  book  [vi^.  2  Verp.  568.  J 
for  it  be  the  only  one,  he  could  not  fay  that  it  gave  him  intire  fatiifa£tion,  nor  could  he  lay  any  great 
ftnL  upon  It,  and  the  rather  because  there  is  a  plain  difference  at  bw  between  the  bare  making  an 
executor,  and  the  making  him  likcwife  legatee  of  the  perfonal  eftate  \  for  in  the  firft  inftance,  if  the 
executor  dies  inteftate  before  probate,  the  iirft  reprefentative  of  the  teftator  ii  intitled  t^  the  adminiftrj- 
tjon ;  whereas  in  the  latter,  there  being  an  expreft  gift  to  him,  he  takes  as  legatee,  and  cunfeuuently 
upon  hi«  death  bis  reprefentative  would  be  intitled  to  ir,  an  intereft  being  vetted  in  liim  in  hu  oiaa 
xjghc  In  the  one  cale^  but  nctbing  at  all  in  the  otlier,  until  he  hath  converted  it. 

1 1.  Bill  to  have  a  fpecifick  performance  of  an  agreement  of  a 
purchafe  of  lands  againft  the  heir  and  executor  of  Crofts,  to  whom 
the  lands  were  devifed  for  payment  of  debts,  &c.  Crofs  bill  by 
the  heir  againft  tlie  executor  to  account  for  the  perfonal  eftate 
of  the  teftjrtor,  to  come  in  aid  of  the  real  eftale  devifed  to  Ik; 
fold  for  payments  of  debts,  &c.  Crofts  the  tiflator  J<^v:fcd pM- 
ticular  lands  to  his  executors y  to  be  fjlJ for  pnymj'it  f  .;//  /•//  pnp*r 
dehtSy  and  makes  A.  and  B.  his  executors.     Toi  ilic  heir  ut  law 


Were  cited  feveral  cafes,  that  where  there  are  no  higative  kvofit 
in  the  ivilly  an  exprcfs  devife  of  all  the  perfonal  eftate  to  the  ex« 
ecutors  doth  not  exempt  the  perfonal  eftate  from  payment  of 
debts  of  the  teftator,  though  there  be  a  devife  of  landfi  to  be 
fold  for  payment  of  debts ;  as  Ladt  Gaiksbor6ugh's  casb  in 
dom.  proc.  Hungerford's  casb  in  dom.  proc.  Cook  ▼.  Moon 
in  dom.  proc,  Christ's  Hospital  ▼•  Garrowat  in  Cane*  Hale 
V.  Hale  in  Cane,  tempore  Cowper  C.  Decreed  that  the  execu- 
tors account  for  the  perfonal  eftate  of  the  teftator^  for  that  is  Ha* 
ble  to  payment  of  debts  in  aid  of  the  real  eftate ;  and  fince  the 
perfonal  eftate  is  not  fufficient  to  pay  off  the  debts  and  mortgage, 
the  lands  muft  be  fold,  and  the  money  raifed  by  fale  to  pay  the 
Tcfidue  of  the  debts  \  and  the  furplus  of  the  money  raifed  by 
the  fale,  after  the  debts  paid,  to  go  to  the  heir }  per  Harcourt  C 
MS.  Rep.  Mich.  1 2  Ann.  in  cane.    Gale  v.  Crofts  &  al% 

12.  Tho.  Davies  being  feifed  of  lands  in  fee^  in  confideratim 
^300  /.  by  leafe  and  reUafe  conveyed  the /aid  land  to  /?.  infee^  vtitb 
a  covenant  for  quiet  pojfejfion^  and  alfo  tnat  the  faid  land  was  free 
from  all  incumbrances ;  and  in  the  faid  releafe  there  was  a  fro^ 
vifoy  that  if  the  faid  D.  his  heirs  or  afligns,  fbould  Upon  Michael- 
mas-day, which  ftiould  be  in  the  year  of  our  Lord  1 702,  or  at 
any  other  Michaelmas-Jay^  pay  the  faid  300  /.  nvitb  the  rents  and 
arrears  which  fhould  grow  due  for  the  famcy  it  fhould  he  lawful  far 
the  faid  D,  his  heirs  and  afpgns  to  enter ;  but  the  faid  releafe  was 
without  any  covenant  for  payment  of  the  300/.  The  faid  D.  con- 
tinued in  pofreflion,  and  paid  the  intcrcft  to  R.  as  it  became  due. 
Afterwards  D.  upon  his  marriage  fettled  the  faid  land  on  bis  wife 
1 469  ]  and  the  ijfue  of  that  marriage,  and  covenanted  that  it  was  free 
from  all  incumbrances,  except  the  faid  mortgage  to  R*  After- 
wards D.  made  his  willy  and  thereby  gcrue  feveral  legacies  to  tie 
value  of  about  26/.  and  all  the  refl  of  his  goods  and  chattels  he  gave 
to  his  wife  and  daughter,  whom  he  made  his  executrixes ,  and  appointed 
them  to  pay  his  debts.  D.  died,  leaving  his  faid  daughter,  who 
was  his  only  child.  The  daughter  died  within  age,  whereby  the 
plaintiiF  became  heir  at  law  to  D.  and  brought  his  bill  againft 
the  defendant,  formerly  the  wife  of  the  faid  D.  to  haVe  his  per- 
fonal eftate  (which  amounted  to  600 1.  befides  the  legacy)  ap- 
plied in  exoneration  of  the  faid  land.  The  defendant's  counfel 
inCfted  that  it  ought  not  to  be  applied  in  difcharge  of  the  land  \ 
I  ft,  Becaufe  the  300 1.  was  neither  a  debt  in  law  nor  equity*,  for 
where  there  is  a  debt,  there  is  a  method  for  the  recovery  of  it; 
but  in  this  cafe  there  was  none,  there  being  no  covenant  for  the 
payrnent  of  it«  2dly,  Becaufe  D.  had  charged  his  real  eftate  alone 
with  the  payment  of  300 1.  and  had  difpofcd  of  his  perfonal  eftate 
otherwife.  3dly,  Becaufe  the  perfonal  eflate  was  given  to  the  dough' 
ter  who  was  heir  at  law,  whereby  the  demand  of  the  aid  of  the 
perfonal  eftate  was  extinguifhed-  But  Cowper  Ld.  C.  was  clear- 
ly of  opinion  that  the  land  was  conveyed  by  D.  to  R.  as  a  mort- 
gage, becaufe  D.  had  by  the  provifo  refenxd  to  himfelf,  his  heirs 
or  afiigns,  a  power  of  redeeming,  and  had  upon  his  marriage  fet- 
tled the  land  as  his  own,  and  in  the  coveaaut  of  that  deed  of 

1 3  fcttlement 


fettlement  called  the  land  conveyed  to  R.  a  mortgage ;  and  lie 
was  of  Opinion,  that  the  rent  and  arrears  exprejfed  in  the  provifofig- 
nified  the  interefi  of  the  300/.  and  faid,  that  the  word  (rent)  taken 
in  its  largeft  fenfe,  was  not  improperly  ufed  to  denote  intereit. 
He  was  alfo  of  opinion  that  the  300  L  was  a  debt,  wherewith 
the  perfonal  eftate  of  D.  was  chargeable,  though  the  mortgagee 
was  reftrained  as  to  the  recovery  of  it,  for  want  of  a  covenant 
for  payment  of  it ;  but  that  the  mortgagor  being  in  pofleffion 
might  have  been  ejefted  by  the  mortgagee,  and  if  the  mortgagee 
had  been  in  pofleffion  the  300 1.  would  have  been  no  lefs  a  debt 
upon  his  having  a  pledge  in  hand ;  and  tliat  D.  appointing  his 
executrixes  to  pay  his  debts,  is  a  proof  that  he  defigned  them 
to  pay  his  debts  in  exoneration  of  the  inheritance,  for  the  re-* 
demption  whereof  he  had  referved  fo  large  a  power  by  the  pro- 
Tifo ;  and  as  to  the  perfonal  eftate  being  difcharged  by  its  being 
given  to  the  heir  at  lawj  he  was  of  opinion  it  was  not,  becaufe  it 
nvas  given  to  her  jointly  with  the  wife  s  for  which  reafon  he  de- 
creed that  the  perfonal  eftate  fhould  be  applied  to  the  exonera- 
tion of  the  real.  Several  precedents  were  cited,  where  only  real 
eftates  were  charged  \  and  yet  the  perfonal  eftates  given  to  others 
had  been  applied  to  the  difcharge  of  the  reah  MS.  Rep.  Mich. 
4  Geo.    Powel  v.  Price. 

13.  Wherever  affets  are  brought  in  exoneration^  tliere  the  debt 
originaDy  charges  the  perfonalty.  Arg.  9  Mod*  20.  Mich. 
9  Geo.  I.  in  Lady  Coventry's  cafe. 

14.  By  the  conftant  courfe  of  this  court  where  debts  by^^rf- 
fl//j^,  which  are  a  lien  at  law  on  the  real  eftate,  are  difcharged  out 
cf  the  perfonal  affets  in  eafe  of  the  lands,  then  the  creditors  by  ftm* 
pie  contrail  fliall  ftand  in  the  place  of  the  creditors  by  fpccialty, 
to  have  their  debts  fatisfied  out  of  the  lands ;  and  decreed  ac- 
cordingly, and  that  the  lands  be  fold  for  that  purpofc,  and 
the  heir,  an  infant,  to  join  in  a  conveyance  within  fix  months 
after  he  comes  of  age.  9  Mod.  151.  Trin.  11  Geo.  i.  Charles 
V.  Andrews. 

15.  A.  devifed  to  his  wife  certain  houfcs  in  bar  of  dower;  andfttb-^ 
jeB  to  his  legacies^  devifed  to  B.  his  eldejl  daughter  and  her  heirs  one 

moiety  of  his  real  eftate ^  as  alfo  one  moiety  of  his  perfonal  eftate ;  and 

in  the  fame  words  to  C,  his  youngefl  daughter;   and  after  bequeathed 

to   J*  N.  his  godfon  500/.  part  of  1000 1,  oiving  to  him  by  J,S, 

and  the  re/ldue  of  the  1 000  /.  he  gave  among  the  brothers  andftflers    f  470  ] 

of  J.  JVl,  £5*r.     Afterwards  A.  mortgaged  the  faid  eflate  for  3000/. 

ft  was  contended  tliat  this  mortgage,  being  a  debt,  muft  be  paid 

out  of  the  perfonal  eftate  prior  to  the  fpecifick  legacies,  or  at 

leaft  before  the  pecuniary  legacies  \  and  it  was  admitted  by  coun- 

fel  on  both  fides,  that  the  land  being  made  by  the  teftator  himfelf 

a  fund  for  payment  of  the  mortgage-money,  though  the  fame 

(hould  be  eafed  againft  an  adminiftrator  or  refiduary  legatee,  yet 

it  (hould  be  eafcd  fo  as  not  to  difappoint  any  of  the  debts,  or 

even  legacies  given  by  the  will,  either  fpecifick  or  pecuniary. 

2  Wms.'s  Rep.  3::8,  329.  335.  Hill.  1725.    Rider  v.  Wager. 

16.  A 


c 
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16.  A  mortgage  {hall  be  paid  out  of  the  perfona]  eftate  inpn^ 
ferenci  to  the  cuftomarf  or  orphanage  part^   h  the  cu/hm  of  London ; 

Arg.  faid  to  have  been  determined,  and  the  fame  was  admitted 
by  Ld.  C.  Kine,  becaufe  the  cuflom  of  London  cannot  take 
place  till  after  the  debts  paid.  2  Wms/s  Rep.  335.  Hill.  1725. 
in  cafe  of  Rider  v.  Wager. 

17.  By  marriage  articles,  A.  covenanted  to  fettle  all  his  lands  in 
B.  within  6  months  after  requefi^  to  the  ufe  of  himfelf  for  life ; 
remainder  to  truftees  to  preferve,  &c.  remainder  to  his  wife 
for  life,  remainder  to  the  i(l,  &c.  fon  in  tail  male,  remainder 
to  trufees  for  500  jearsy  to  raife  5000/.  for  daughter/  portions  pay- 
able  at  1%  or  marriage.  A.  covenanted  mat  the  lands  (which  were 
but  366 1.  a  year)  were  500 1.  a  year,  and  gave  a  bondofZoooL 
for  performance  of  articles.  The  marriage  took  efFe61.  The  wife 
died,  leaving  only  one  child  M.  a  daughter,  no  fettlement  being 
madCi    Afterwards  A.  married  again,  and  fettled  the  greateft 

lart  of  the  lands  in  B.  without  giving  notice  of  the  articles,  and 
lad  ifTue  Bk  a  fon,  and  £.  a  daughter.  A.  died  inteftate,  leav- 
ing M.  B.  and  £.  liviYlg^  and  a  perfonal  eftate  of  20000 1.  The 
mafter  of  the  rolls  held  that  this  5000 1.  was  not  a  debt  due  from 
the  inteftate,  or  to  be  paid  put  of  his  perfonal  eftate ;  for  not- 
withftanding  the  bond,  there  is  no  covenant  for  payment  of  thi 
5000/.  but  the  covenant  was  to  fettle  lands,  and  to  raife  a  term 
of  500  years  for  fecuring  the  5000 1.  And  that  the  want  of 
making  requeft,  fliall  not  |)rejudi(^e  the  cefty  que  truft,  and  the 
rather,  becaufe  ihe  was  an  infant.  And  though  the  covenant 
had  been  abfolute  to  fettle  within  6  months,  and  likewife  a  cove- 
nant to  pay  the  5000 1.  yet  refort  ihould  be  to  the  land  iirft,  and 
afterwards  in  cafe  of  deficiency  to  the  perfonal  eftate ;  for  the 
articles  to  fettle  particular  lands,  are  in  equity  a  fettlement,  and 

A.  from  that  time  became  a  truftee  for  the  trufts  in  the  articles, 
and  is  not  like  a  mortgage,  where  the  land  is  only  a  pledge  for  the 
money  borrowed.  But  the  land  a£lually  fettled  by  A.  on  his  2(1 
marriage  without  notice,  (though  it  was  a  breach  of  truft  in  A.) 
iliall  not  be  liable  to  the  articles.  2  Wm8.'s  Rcp^  437.  Hill.  1727. 
Edwards  v.  Freeman.  ^' 

18.  A,  tenant  for  lifcy  remainder  to  B.  his  fin  in  tail  expcftant 
on  death  of  A.'s  wife  as  to  part,  and  as  to  other  part,  expe£tant 
on  the  death  of  A.  charges  by  will  the  reverfion  in  fee  of  all  the 
eftate^  with  payment  of  his  debts.  The  perfonal  eftate  was  very 
deficient.  A.  dies,  living  the  wife.  B.  attained  his  age  of  21 
and  levied  a  fine  to  the  ufe  of  himfelf  and  his  heirs,  and  after  B> 
tad  received  the  rents  of  the  furplus  ofeflate^  not  in  jointure^  for  2 
years^  he  died  inteftate  and  unmarried.  The  eflate  defcended  to  n-  R' 
and  his  mother  adminifered  to  B.  It  was  infifted  that  by  the  fine 
levied  by  B.  the  eftate  tail  was  extinguiftied  and  confolidated 
with  the  reverfion  or  remainder  in  fee  in  W.  R.  and  that  the 
plaintiffs,  the  creditors,  title  to  demand  their  debts  then  at- 
tached upon  the  eftate,  and  cited  x  Salk.  333.  Simmonds  v. 
CuDMORE,  and  therefore  that  the  rents  and  profits  received  by 

B.  fliould  be  applied  towards  fatisfadlioQ  of  the  creditors,  and  by 
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confequetice  that  the  wife  being  plaintiff  and  adminiftratrix  to 
B.  had  afTets  in  her  own  hands.  But  the  court  held  clearly  that 
the  tents  andprafiis  received  by  B,  of  bis  own  eftate^  whereof  he  was 
then  ownerfjbould  not  he  applicable  tofatisfy  creditors  till  a  demand 
fHodef  because  till  then  he  did  no  wrong  in  receiving  the  rents 
and  profits  of  his  own  eftate.     Equ.  Abr.  140,  141.  Mich.  1728* 

Conntefs  of  Warwick  v.  Edwards. And  cites  as  lately  decreed 

in  cafe  of  Mountague  v.  Bord. 

19.  The  teftator  devifes  as  to  all  his  nvorldly  eftate,  thai  bis  debts 
be  paid  nvithin  a  year  after  his  deceafe  \  and  then  devifes  his  real 
eftate  to  truftees  for  a  term  in  trujlfor  bis  wife  for  life,  remainder  to 
Ths  fons  fucceftively  in  tail  male,  and  gives  feveral  legacies  \  per  Ld. 
Chancellor,  the  real  eftate  is  chargeable  with  the  debts,  in  cafe 
the  perfonal  eftate  be  deficient.  Cafes  in  Equ.  in  Ld.  Talbot's 
Timcj  xzo.  Trin.  1735*  Hatton  v.  Nichol. 


(F)     Apportioned.     In  what  Cafes. 

I.   T>    Had  ifiiie  C.  a  fon  by  the  i  ft  venter,  and  D.  and  £.  2  fons  See  tit.  Ap« 

*^*  and  6  daughters  by  his  ad  wife,  and  fettles  land  on  D.  in  po«*»o«- 
tail  male,  remainder  to  E.  remainder  to  C.  his  eldeft  fon  by  his  "*"'  ^^' 
firft  wife,  provided  that  if  the  land  come  to  bis  eldeft  fon,  that  be  or  his 
heirs  fbould  pay  1000/.  to  teftator's  daughters  within  4  months  after 
the  eftate  ihould  come  to  them ;  and  in  default,  the  truftees  to 
enter  and  raife  the  money.  C.  dies,  leaving  F.  a  fon.  D,  and  £• 
died  without  iflue,  but  one  of  them  fuffered  a  recovery  of  the  moiety 
of  the  lands,  fo  that  a  nmety  only  comes  to  B.  the  mother  having  a 
moiety  in  jointure  to  her,  and  made  no  furrender  thereof;  per 
cur.  the  loool.  is  a  legal  fubfifting  charge,  and  the  daughters 
claim  not  under,  but  paramount,  the  fon  that  fuiFered  the  common 
recovery ;  and  though  the  eftate  never  came  to  C.  the  eldeft  fon, 
and  only  a  moiety  came  to  F.  his  fon,  yet  there  muft  be  no  appor- 
tionment, but  the  daughters  are  intitled  to  the  whole  loool. 
1  Veni.  359*    pi.  324.    Mich.  1698.    Hooley  v.  BoQth. 


(G)     Charge.     When  difcharged* 

I.  T  ANDS  devifed  to  be  fold  for  payment  of  legacies  of  200 1.  4ind 
-"  300I.  devifee  fold  for  500 1.  and  he  having  enjoyed  the 
lands  fix  years,  and  his  vendee  22  years,  in  all  i^  years  without 
any  demand,  it  was  decreed  againft  the  legatees  and  their  bill  dif- 
tnifled.    Fin.  R.  316.    Mich.   29  Car.  2.    Cuilc  v.  Afh. 

2.  A.  devifed  lands  to,  &c.  ai^^  fays,  if  C,  or  his  heirs  fball  enjoy 

the  lands^  then  he  or  they  (hall,  m  refpe£t  thereof,  pay  200  /.  to  a 

charity,  isfc,  and  the  200 1.  to  be  paid  within  21  years  after  they  come 

into pojftfftm.    The  lands  came  to  the  pofieilion  of  C.  who  enjoyed 
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them  feveral  jttrtf  and  then  fold  them  to  D.  ^h6  had  quiet  pof^ 
ftffion  40  yars  before  the  demand^  hut  hoi  notice  of  the  charge;  per 
Ld.  Chan,  had  this  been  a  rent-charge)  it  would  have  been 
always  chargeable  on  the  land^  but  this  Is  of  z/um  in  gro/s,  to  be 
paid  together  and  at  one  time  i  but  dire£ted  to  amend  the  bill,  if 

E'  laintiff  would,  and  make  the  executors,  &c.  *  parties,  who  per- 
aps.may  have  paid  the  money.    Fin.  R.   336.    Hill.  30  Car.  2. 
Attorney-general,  for  Aftiford  parifli  in  Kent,  v.  Twifdcn. 

3.  The  father  on  marriage  charges  lands  with  payment  of 
daughters  portions,  has  a  daughter  and  devifed  the  land  to  a 
nephew.  The  daughter  marries  J.  S.  They  relea/e  the  portion  to 
{he  nephew,  and  the  nephew  covenants  that  it  is  in  truft  for  the 
hufband  and  wife,  and  to  continue  the  money  in  his  hands  at  in- 
tereft,  or  place  it  out  on  fecurity.  The  nephew  fells  the  lands 
nvith  notice  of  tht  original  charge.  Decreed  that  the  lands  are  (till 
liable  to  the  portion.  2  Ch.  R.  173.  31  Car.  2.  Tucker  v.  Searle. 

4.  A.  by  will  gives  3000  /.  to  his  younger  children^  fecured  ij 
mortgage  from  B.  and  declares,  that  if  nis  eldcft  fon  does  not  pay 
this  3000 1.  then  his  lands  Jball  go  to  his  younger  children.    B. 

%  brings  a  bill  to  redeem  and  to  pay  in  his  mortgage  money ;  there 
is  a  decree,  and  B.  pays  it  in  purfuant,  the  mq/ler  puts  it  out  on  a 
hadftcuritH^  the  eldeft  fon  (hall  not  be  compelled  to  pay  it  over 
again  to  tne  younger  children.  Vem.  336.  pi.  33 1.  Mich.  1685* 
Oldfield  V.  Oldfield. 
So  where  a  5«  If  a  leafe  be  made  in  truft  to  pay  deits,  and  after  the  lefibr 
derife  of       jics,  thc  heir  paying  the  debts  (hall  be  relieved  againft  the  Icafc 

their  beirs,     I  Jac.  2.  in  cafc  of  Bodmin  v.  Vandebenden. 

for  payment 

of  debts  and  kgacieiy  there  it  a  refultiog  treft  for  the  heir,  and  he  may  propetly  come  into  court  and 
offer  to  pay  the  debt!  and  legacies,  and  pray  a  conveyance  of  the  whole  eftate  to  him ;  for  the  derifea 
are  only  truftees  for  teilator  to  pay  hit  debet  and  iegaciet.  9  Mod.  171.  Roper  v.  RadcUff*!  in  dom« 
proc.  So  of  a  xefiduvy  legatee.    Ibid. 

6.  When  thc  lands  of  the  heir  are  charged  for  payment  of  por- 
tions to  infants  atzi  or  marriage^  they  (hall  not  be  difcharged  be- 
fore that  tij»e,  nor  (hall  a  real  fecurity  for  infants  portions  be 
turned  into  a  perfonal  fecurity  where  the  lands  are  originally  charg- 
ed ;  but  where  the  lands  arc  only  fupplementally  charged,  it  is 
otherwife;  per  Jefferies  C.    Vem.  338.  pi.  331.    Mich.  168 j. 
Oldfield  V.  Oldfield. 
2ic*de^-       '•  ^^"^  ^^  conveyed  tor  J.  S.  in  trufi  to  raife  and  pay  500/.  to 
pi^tly  prol'  B.  the  truftee  enters  and  raifed  the  500 1.  and  afterwards  becomes 
▼ided  that      infolvcnt,  but  before  he  became  fo,  B.  took  a  judgment  from  him  to 
•    J^***^T^^  P^y  ^c  500  '•'  when  raifed.  The  words  being  to  raife  and  pay,  the 
*^^*bfini    niafter  of  the  rolls  doubted,  and  took  time  to  confider,  and  would 
nifeds  it      look  into  the  truft-deed  and  defeafance  of  the  judgment.   2  Vem. 
Tt^"^  85.  pi.  82.  Mich.  1688.    Harrifon  v.  Cage. 

difcharged.    Ibid,  cites  Goddard  v»  Bowman. 

8.  Grand-father  tenant  for  life,  remainder  to  his  firft  fon  In 
tail,  remainder  over  with  powqr  to  charge  tlic  cftaie  with  annuity 
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of  C150I.  per  ann*  for  4  years.  He  charged  the  premifes  with 
250  /.  ptr  arm.Jbr^  years  to  begin  after  the  deceafe  in  tru/f  to  raife 
1000  /.  part  to  be  paid  to  A.  and  the  other  part  to  the  plaintiff  B. 
and  dies.  The  fon  pays  A.  his  part.  A.  delivers  up  the  deeds^ 
and  they  are  fuppreiled.  The  fon  takes  the  profits  for  4  years 
and  more^  and  leaves  a  daughter  his  heir  at  law,  but  no  perfonal 
aflets ;  per  Lds.  Commiihoners,  the  lands  fhall  be  liable  in  the 
hands  of  the  daughter^  though  the  ^  years  are  expiredy  and  though  the 
perfon  is  dead  that  received  thofe  profits  and  ihould  have  paid  the 
money  in  queflion.  2  Vem.  R.  178.  pi.  162.  Mich.  1690. 
Smith  V.  Smith  &  Holt  &  al'. 

9.  Even  at  law,  if  the  heir  tool  the  profits  which  fhould  be  ap- 
plied for  payments  of  debts,  the  lands  fhall  flill  remain  charged 
therewith;  per  Lds.  CommifRoners.  2  Vem.  181.  in  pi.  162. 
Mich.  1690.  cites  Corbert's  cafe,  4  Rep.  81.  b.  82. 

10.  A.  devifed  to  M.  his  daughter  500 1.  and  then  devifed  to  B.     r  4^^  n 
bis  fon  and  his  heirs  an  advowfon,  on  condition  that  B.  give  bond  to 

pay  M.  this  legacy  of  ^00  L  according  to  his  will,  B.  died  in  the  life 
of  A.  Per  cur.  this  is  a  good  equitable  charge  fubfifling,  notwith-  ^ 
(landing  the  death  of  B.  For  if  he  had  been  living,  and  had  re« 
fufed  to  give  bond  for  the  payment  of  the  500 1.  as  diredied  by 
will,  the  advowfon  fhould  be  chargeable.  N.  Ch.  R.  175.  Mich. 
169 1.     Webb  v.  Sutton. 

1 1.  A.  devifed  the  rents  and  profits  of  his  lands  till  B,  attain  21^ 
or  marry,  towards  payment  of  his  debts;  and  if  B.  die  before  2ij  or 
without  iiTue,  my  debts  being  paidy  then  he  devifed  the  fame  to 
J.  5.  in  taily  he  paying  100 1.  to  C. — B.  dies  before  21,  with- 
out iflue.  The  profits  to  the  time  that  B.  would  have  been  2iy 
would  not  l^e  fufBcient  to  pay  the  debts.  It  was  decreed  per 
2  lords  commiflloners,  Rawlinfon  and  Hutchins,  that  the  profits 
ihould  be  liable  to  payment  of  the  debts  beyond  the  age  of  21^ 
till  the  debts  fhould  be  paid.  But  Ld.  Rawlipfon  held  that  was 
only  by  reafon  of  the  laft  words ;  but  Ld.  Hutchins  held  that  it 
would  be  the  fame  without  them.  Chan.  Free.  34.  pi.  36* 
Mich.  1691.    Martin  v.  Woodgate. 

1 2.  By  defcent  of  the  inheritance  of  lands,  out  of  which  a  term  s  Ireem* 
for  ^00  years  was  created  for  raifing  a  portion  of  5000 1.  for  A.  on  R^p.  *o7. 
whom  the  inheritance  defcended,  who  died  under  21  unmarried,  s.'c.^' 
the  land  is  not  difcharged  \  but  the  5000 1.  remains  flill  a  fubfifl- 

ing  charge  on  the  eflate ;  per  Somers  C.  and  affirmed  in  dom. 
pToc.     2  Vem.  348.  pi.  320.  Hill.  1697.     Thomas  v.  Keymifh. 

13.  A.  devifed  an  annuity  of  100  L  per  ann*  to  B*  for  lifey  to  be 
ifTuing  out  of  the  rents  afid  profits  of  BL  Acrcy  with  claufe  of  diflrefs; 
and  devifed  Wh.  AcrCy  and  alfo  BL  Acrcy  charged  with  the  faid 
annuity  to  C.  and  his  heirs.  The  lands  charged  were  but  50  /.  per 
ann*  and  B.  had  entered  and  taken  the  profits  during  his  life^  and 
devifed  the  arrears  to  M.  And  it  was  decreed  for  M.  For  the 
intent  was  that  B.  fhould  have  100 1.  per  ann.  And  a  devife  of 
the  rents,  or  of  the  profits  of  lands,  is  a  devife  of  the  lands  them- 
felves,  and  the  court  will  decree  a  fale  where  lands  are  charged  to 
raife  portion$>  and  the  profits  will  not  do  it  *,  and  the  devife  of 
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B1.  AcrCy  charged  with  tie  annuity^  charges  it  in  Kis  hands  by  tht 

faid  words ;  for  it  could  not  be  charged  before.  Chanc.  Prec^  122. 

pi.  106.  Mich.  1700.    Foftcr  V.  Fofter. 

14.  Intereft^momy  of  a  mortgage  ficured  by  bofiJf  ts  only  a  forthct 

fecurity,  and  does  not  difcharge  the  land ;  per  mafter  of  the  rollff. 

Chan.Prec.  132.  pi,  116.  Mich.  1700.  Barret  v.  Wells. 
A.  MM  1 5.  Where  lands  are  devifed  to  trttftees  to  raife  money  for  Several 
^ton  **'  putpofes,  and  they  raife  it  out  of  the  profits j  the  land  is  thereby  dif- 
fliouirre.  charged,  and  the  perfons  concerned  muft  refort  to  the  trufiees; 
ceWcthe  per  Ld.  Keeper  Wright.  Chan.  Prec.  143.  pi.  124-  Hill.  1700. 
^^J^*  Juxon V.Brian. 

cftace  for  payment  of  debts  and  legacies,  and  afitor  thoie  paM,  he  devifed  his  eftate  to  B.  The  ex- 
ecutors miDipplicd  the  pitofils.  Ld.  C.  Parker  held  that  this  uncertain  intereft  ihould  detmnine  it 
fuch  time  as  they  might  have  paid  the  debts,  &c.  if  they  had  duly  applied  the  rents,  &c«  and  only 
the  execttton  are  Uable.    \Vms.*s  Rep.  505.  518.  Mich.  1718.  Carter  v.  Earnardifton. 

C^an.  Prec.  i5.  Lands  devifed  to  trufiies  and  their  heirs  to  fell^  atid  pay  legacies^ 
S.  C.**de'.^**  and  among  the  reft  a  Ugaiy  to  the  heir  of  lool.  but  no  difpofition 
creed  ac  18  made  of  the  furplus.  Per  cur.  no  more  fliall  be  fold  than 
^'y*  is  neceiTary  for  payment  of  the  legacies,  and  the  heir  Ihall  have 
the  furplus.  2  Vem.  425.  pi.  386.  Pafch.  1701.  Randall?. 
Bookey. 

17.  3000I.  to  be  raifed  out  of  land  by  virtue  of  a  power  to  A. 
and  a  leafe  raifed  to  truftees  for  that  purpofe  was  ajfigned  to  new 
trufiees  for  a  collateral fecurity  of  a  leafe  for  99  years  made  by  A*  and 
that  the  faid  trtiftjhould  remain  during  the  term,     A.  bequeathedthe 

.  3000 1.  to  M.  his  daughter^  fubjeS  to  the  faid  collateral  truft. 
L  474  ]    And  per  Ld.  Wright,  if  die  3000 1.  had  been  made  a  collateral 

fecurity  generallyy  the  court  would  difcharge  in  reafonable  time,  as 
here  in  7  years  time,  if  the  party  did  not  fliew  probable  caufe  of 

fear  of  eviSlion,  and  ihew  by  whom  ^  but  this  being  exprefsly 
ordered  to  continue,  they  could  not  do  it;  and  decreed  3000 1.  to 
the  truftee  of  the  lefTee  to  ftand  his  fecurity,  to  be  laid  out  at  in* 
tereft  on  fuch  fecurity  as  the  mafter  fliould  approve  of,  liable  to 
the  lady's  claim,  in  cafe  there  (hould  be  no  evidlion.  1 2  Mod. 
614.  cited  per  Holt  Ch.  J.  Hill.  13  W.  3.  as  Lord  Comwallis's 
cafe. 

18.  In  a  marriage-fettlement  the  term  raifed  for  daughters  por^ 
tions  at  their  ages  of  l^j  provided  that  if  the  faid  A.  Jbwld  haveijfui 
male  upon  the  body  of  the  faid  M.  that  fhould  attain  the  age  of  21,  or 

fhould  marry,  or  if  the  faid-^^fball  have  no  daughters,  or  if  the  per* 
fon  inheritable  (hall  pay  oiF  the  portions  intended  to  be  raifed,  the 
term  (hall  ceafe.  It  happened  that  A.  had  a  fan  that  attained  ike 
age  of  21.  Decreed,  that  the  term  ceafe,  and  the  daughters  loft 
their  portions ;  though  it  was  urged  that  the  meaning  muft  be, 
that  if  he  had  a  fon  he  (hould  not  pay  till  he  arrived  at  21  years, 
which  was  enough  in  favour  of  the  heir.  MS.  Tab.  Feb.  1 2, 
1706.     Colt  V.  Arnold. 

19.  A.  made  a  leafe  for  xv^ears  to  B.  for  payment  of  bis  debts 
and  legacies ;  and  by  a  will  made  at  the  fame  time,  reciting  that 
he  had  made  fuch  leafe,  devifed  the  lands  after  the  expiration  of  the 

faid  leafe  to  C  who  was  his  heir,  and  made  B.  executor.     A.  lived 

12  years 


12  years  after,  and  paid  the  debts  himfelf,  and  the  perfonal  eft  ate 
was  fufficient  for  the  legacies.  C.  brought  a  bill  foi^  an  account 
of  the  profits,  and  the  leafe  to  be  delivered  up^  the  trujl  being  per^ 
formed :  but  Ld.  Keeper  Wright  thought  he  had  no  equity,  and 
that  the  reverfton  only  nvas  devifed  after  the  expiration  of  the  faid 
ieafe.  Chan,  Free.  218.  pi.  178.  Pafch.  1^03.  Buihnell  r. 
Parfons. 

2o«  A.  purfuant  to  marriage-articles,  fettled  lands  on  himfelf  for  c^*"-  ^rtc. 
life,  remainder  to  his  vrife  for  life,  remainder  to  the  firft,  &c.  fon,  ffiij?'5* 
&c.  remainder  to  tntfiees  for  120  years  to  raife  i ^00  L  for  daughters  cree  wu  af- 
on  failure  ofijfue  male,  remainder  to  him/elfinfee.    The  truft  of  the  tewardt  if- 
term  was  declared  to  be  to  raife  the  1500/.  out  of  the  rents  and  ^^^^ 
profits  s   as  ivell  by  leafing  for  I,    2,  or  3  lives^  or  any  number  of  lordi,  tho'  * 
years  determinable  thereony  or  for  21  years  abfolutely  at  the  eld  rent.  (ii>e  reporter 
There  was  only  one  child,  viz.  a  daughter  nailed  M.  [and  it  [houghtT^ 
feems  that  the  wife  was  dead,  though  not  mentioned.]    After-  very  htxi 
wards  A.  fettled  the  reverfton  expeAant  pn  his  own  death  without  ^*'<^* 
iffue  male,  fubjefi  to  the  120  years  term,  in  truftees  for  10  years,  RrolTf.'at 
remainder  to  B.  his  nephew  y^r  life^  remainder  to  his  firfi^  isfc.  tKeendof 
fon  in  tail  male^  remainder  to  C  grandfon  of  A.  and  ion  of  M.  ^*  ^» 
in  tail  male^  remainder /«  hitnfelf  in  fee.     The  10  years  term  was, 
that  if  M.  and  her  hufband  would  releafe  the  1500 1.  then  the 
truftees  ihould  raife  ipool.  viz.  1500I.  to  be  veiled  in  land  for 
the  benefit  of  M.  and  her  hufband,  and  the  other  400 1.  to  be 
paid  to  the  hufband  himfelf.     A.  died  without  iffue^  leaving  C.  his 
executor,  M^s  1500/.  not  being  paid.     B.  entered  and  enjoyed  for 
4  years ^  the  portion  not  yet  paid.     The  furviving  trufiee  died,    to 
whom  M.  adminifiered,  and  then  M.  and  her  hujband  and  B.  af 

figned  the  120  years  term  to  J.  S.  who  advanced  die  1500L  B. 
enjoyed  the  land  7  years,  and  died  without  ijhe  male,  leaving  no  af- 
fets.  The  queflion  was,  whether  the  money  could  be  raifed  by 
mortgage,  or  any  other  way  by  the  words  of  the  trufl,  than  by 
leafing  or  by  the  annual  profits  ?  Ld.  C.  Macclesfield  (aid,  th^t 
here  was  no  time  appointed f»^  raifing  this  portion,  and  therefore  is 
due  when  the  profits  can  raife  it,  and  it  carries  no  inter ejl  i  but 
when  the  fum  of  1500  /•  is,  or  might  have  been,  raifed  by  the  profits, 
then  it  becomes  due,  and  the  land  is  difcharged  as  having  borne 
its  burthen  \  that  the  profits  received  by  B.  are  04  received  by  J.  &• 
the  mortgagee,  becaufe  it  is  faid  in  the  lafi  claufe  in  the  mortgage  [  475  3 
deed,  that  it  Jhould  be  lawful  for  B.  to  tale  the  profits  without  ar« 

^  count  until  default  of  payment ;  io  that  by  this  claufe  B.  was  //- 
nant  at  will  to  the  mortgagee,  which  makes  it  all  one  as  if  J.  S. 
had  let  it  to  any  other  perfon,  and  fo  not  purfuant  to  the  trufl^ 
and  fo  much  as  has  been  received  of  the  profits  mufl  go  towards 
the  payment  and  finking  of  the  portion  only,  here  having  been  a 
power  of  leafing,  and  the  intention  having  been  to  charge  the 
land  as  far  as  may  be«  7,  Wmi*'s  Rcpt  13  to  2|«  Pa(ch«^  1722* 
jvy  v,  Qilbertt 
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(H)     Sunk  by  Perception  of  Profits. 

I.  Y^Dward  Loyd,  on  his  marriage,  fettled  feveral  lands  to  the 
'*-'  ufc  of  himfelf  for  life,  as  to  part  to  his  wife  for  jointure, 
remainder  to  firft  and  other  fons  of  that  marriage,  and  in  default 
oftJIfue  male  to  the  daughter  and  daughters  of  that  marriage y  and  tbetr 
heir/f  until  the  remainder^many  to  whom  the  eftate  was  to  gOy  accord' 
ing  to  the  limitations  eftbat  fittlemetitj  Jbould  pay  and  fatisfy  unto  the 
daughter  3000  /.  remainder  to  the  heirs  of  his  body,  &c.  He  had 
ijjue  a  fin  by  that  marriage,  and  4  daughters^  The  fin  died  in  the 
Tife^time  of  Edward  Loydy  leaving  a  daughter,  £.  L.  afterwards 
fuffered  a  common  recovery,  and  made  a  fettlement  upon  that  mar- 
riage, and  thereby  charged  the  premifes  with  other  lands  with 
the  raifing  3000 1.  more.  The  daughters  entered.  The  plain- 
tiffs were  creditors  by  judgment,  and  their  bill  was  to  be  let  into 
a  fatisfa£lion,  fubjed  to  thofe  charges  of  3000 1.  and  3000L 
and  in  exoneration  thereof,  to  have  an  account  of  the  rents  and 
profits.  Decreed  at  the  rolls,  that  they  (hould  account  for  the 
profits,  and  that  the  rents  fhould  be  applied  firft  to  pay  the  in- 
tereft,  and  then  to  fink  the  principal,  as  in  cafe  of  a  common 
mortgage ;  and  this  decree  was  affirmed  by  the  Id.  chancellor, 
with  this  variation,  that  the  principal  fhould  not  be  funk  till  a 
third  part  was  raifed,  above  the  intereft,  and  fo  again  not  to 
fink  the  principal  till  another  1000 1.  be  raifed.  2  Vem.  523. 
pi.  473.  Mich.  1705.  and  ibid.  576.  pi.  521.  Hill.  1706.  Bli- 
grave  v.  Clunn. 


(I)  Good  or  not.  In  refpeft  of  the  Poffeffion,  &c. 
or  want  of  Pofleffion,  &c.  in  the  Perfon  charg- 
ing it. 

I.  TT  was  agreed  that  he  in  reverfton  may  charge  it,  2nijhall 
**■  takeeffe^  after  the  death  of  tenant  for  life;    contrary  of  a 
patron,     br.  Charge,  pi.  ii.  cites  38  £•  3.  4. 

2.  A  man  leafed  land^ir  term  of  yearsy  and  after  granted  a  rent' 
charge  extra  terram  illam  of  20  s.  per  ann.  The  termor  fhall  hold 
it  difchareed ;  but  if  the  termor furrendered  to  him  in  reverfon  who 
chargedy  mere  he  fhall  hold  charged,  though  20  years  of  the  term 
be  to  come ;  for  the  furrender  made  the  leffor  w,  as  if  no  term  had 
been;  by  the  beft  opinion.     Br.  Charge,  pi.  lo.  cites  5  H.  5.  8. 

3.  If  land  is  leafed  to  one  for  lifcy  the  remainder  in  taily  r^• 
mainder  to  the  heirs  of  the  tenant  for  life,  and  the  tenant  fir  l^e 

r  ^lyg  T    grants  a  nnt-charge  in  fee y  and  £esy  and  the  tenant  in  tail  dies 
*•  without  ijfucy  the  heir  of  the  tenant  for  life  fhall  hold  the  land 

charged*    Br.  Charge,  pi.  36.  citcji  j  E.  4.  2, 
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4.  A  man  leafed  for  Rfe^  and  granted  the  reverfion  or  rf^eunder 
ever  to  J.  N.  wbo  charged  the  lattd  and  died^  and  the  tenant  for  life 
is  heir  to  him  to  the  fee^  he  (hall  hold  difcharged ;  for  he  hath  the 
poffejfton  by  purchafey  tljough  he  hath  the  fee  by  defcenty  and  yet  the 
franktenement  is  extin£t  in  the  fee.  Quaere.  Br.  Charge^  pi.  j6« 
cites  9  £.  4.  1 8. 

5.  A  man  cannot  grant  or  charge  that  which  he  hath  not.  Perk, 
f.  65. 

6-  And  therefore  if  a  man  grants  a  rent^charge  out  of  the  manor 
tf  Dalcy  and  m  truth  he  hath  not  any  thing  in  the  manor  of 
Dale^  and  after  he  pur  chafes  the  manor  of,  Dale^  yet  he  (hall  hold 
it  difcharged.     Perk.  f.  65. 

7.  Alfo  a  man  cannot  charge  a  right y  for  it /hall  be  a  good  plea 
for  him  to  fay  againft  fuch  grant  hy  niafter  in  fait,  that  he  had 
not  any  thing  in  the  land  at  the  time  of  the  grant ;  but  in  fuch 
cafe  if  the  grants  had  been  by  fine  executory^  the  law  is  contrary, 
Perk,  f.  65. 

For  more  of  Charge  in  general,  fee  CoiltrihtttfDn,  SDedftr^ 

and  other  proper  titles* 


Cl^arttable  mCe^. 


'    (A)     By  the  Statute  of  43  Eliz. 

4*  43  Eliz.  cap,  4.   JT^Hereas  landsy  tenements^  rents y  annuities,  f  Afchoof^ 
/  I.  ^^    profits^  hereditaments,  goods  and  Jocks  of  "^^^^l^^ 

money  have  been  given,  •  limited,  appointed,  and  afligned  for  relief  {^'^^^^^^^ 
of  aged,  impotent  and  poor  people y  for  maintenance  offtck  maimed  foU  rity  within 
diers  and  mariners,  \  fchools  of  learning,  free^fcfoools,  and  fcholars  *^«  P'wrifion 
in   univerjities,  for  repair  of  bridges,  ports,    havens,    caufe%vays,  ©fQ^Eli*. 
churches,  fea^^anks  and  highways,  fir  education  and  preferment  of  wid  confe- 
orphans,  for  flock  or  maintenance  of  houfes  of  correBion,  for  marriages  ?"kfu-J-f!'* 
of  poor  maids,  for  help  of  young  tradefmen,  handicraftfmen,  and  per~  have  not  a 
Jons  decayed,  and  for  relief  or  redemption  ofprifoners,  and  for  aid  of  right  to  foe 
poor  inhabitants,  concerning  payments  of  fifteenths,  fetting  out  of  foU  ™™!^'' 
e^s,  and  other  taxes,  which  lands,  hereditaments,  goods  and  flocks  rai'f  name. 
havf  not  been  employed  according  to  the  charitable  intent  of  the  givers :     aVern.  3S7. 

Mich.   1700.    Attorney. GenetiU  at  the  relation  of  the  Inhabitants  of  Clapham,  ▼•  Hewer. 

*  Thefe  words   (limited,  appointed,  and  afligned)  are  very  nuterial  worda^  thov^h  oinitted  in  tho 
^^d|iiMuti  0/  the  Statute!  j  and  as  to  conftmdiona  upon  th^,  fee  letter  (B]* 

Oo  4  for 


477  crijatitaMe  ©rejl^  • 

•  Concern-        For  remedy  whereof  it  Jball  he  lawful  for  the  lord  ctancelhr,   an  J 

ing  thefe  yj^  ^^^  chancellor  of  the  dutchy  for  lands  ivithln  the  county  palatine 

iion8,thef'-6  of  Lancajter^  to  award  ^  commtjjtons  to  the  htjbop  oj  every  Jeveral  ai' 

tbmzt  are  to  pcefe  and  his  chancellory  and  to  other  perfons^    authorizing  them,  or 

Firft  Tht  ^^yfi"^  9f  ^^^^y  '^  enquire  as  well  by  the  oaths  of  12   men  of  the 

numitr  mufi  f  county^  as  by  all  other  lawful  ways^  of  all  fuch  gifts  aforefendy  and 

he  ^w  more,  of  the  abufsSy  breaches  of  trufly  negligences^  mifemploymentSy  not  im^ 

commiTfilTn.  Ph^^gi  Concealing,  defrauding^  mif-convertingy  or  mif  government  of 
e«  to  be  the  any  lands y  goods  or  flock  given  for  any  the  charitable  ufes  before  r#- 
^^  ?/"^  f  A^^jr/^rf;  and  the  commiffioners  upon  calling  the  parties  interefledy  fbfU 

th«  diocefc  ^^*^  enquiry  by  the  oaths  of  11  of  the  county   (whereunto  the  parties 

(if  there  be  interefled  may  take  their  challenges )y  and  upon  fuch  enquiry  fet  down 

■  ^'^<*P)»  fuch  ordersy  judgments  and  decrees  as  thefaid  landsy  goods  and  flocks 

pcrfons  of  ^^f^y  *'  ^"h  ^{?'^W  fi^  I^^  charitable  ufes  for  which  they  were 
good  and  given ;  which  ordersy  isfe.  not  being  repugnant  to  the  ordersy  flatutes 
^°ou?  ***di*  ^  decrees  of  the  donors y  fhall  fland  goody  and  fiall  be  executed  until 
In  thitcom!  the  fame  be  altered  by  the  lord  chancellory  or  the  chancellor  of  the  cout^ 
snilKon,  anj  palatine  of  Lanca/ler  ref^eBivelyy  upon  complaint  by  any  party 
yJ"^"^     grieved. 

Jpffice  to         o 

make  orders  ar.i  decreet^  for  therein  none  is  of  the  quorum.  4thlyy  None  (haU  be  coinmiffionera  ttatt 
have  aitf  fart  of  the  landst  &c<  or  goods  or  chatties,  money  or  ftocks,  in  queftien.  5thly,  The  com- 
miflion  is  to  fmlt  a  certain  time,  within  which  the  commiifioners  arc  to  order,  decree^  and  certify. 
6thly,  Their  authority  is  to  infiiire  m  well  hy  the  oath  of  i  %  Iswful  men  or  wurtp  m  hy  all  otbor  good 
vfaifs  and  means*     %  Inft.  7 1  o« 

And  the  commiffioners  have  power  alfo  to  enquire  of  thefe  9  things,  xft,  Of  ahufa»  idly« 
Brgaeba  of  truft,  3dJy,  Negiigetiees.  4thly,  Afifemfltyments.  Sthiy*  Not  emphj'tng*  6thly,  Cs«- 
eealing,  7thly,  Defrauding,  bthly.  Mi/converting,  ^thly,  Mtf-govermment  of  any  lands,  tenements, 
&G.  goods,  money,  &c,  given  to  any  of  the  charitable  ufes  aforefaid.    2  Inft.  711. 

•f  Lards  in  Gray'S'inH-lane  were  given  to  build  a  fcbotl  at  Rugiy  in  IVarwiekfiire*  The  (cotk^ 
Jsoners  fat  at  Rugoy  to  inquire,  and  .held  not  good.  Toth.  92.  %  Jac.  Rugby  School's  csfe.— 
Duke*s  Char.  Uks,  8o.  pi.  24.  S.  C.  upon  breach  of  the  truft,  a  commiftion  was  taken  out  io 
Warwickihire,  to  enquire  of  this  gift ;  and  by  a  jury  there,  the  gift  and  breach  of  truft  was  found, 
and  a  decree  made  by  the  commiftioncrs  in  that  county,  to  fettle  the  lands  according  to  the  doaor*a 
will ;  and  upon  an  appeal  the  decree  was  reverfed  i  for  the  inquiftion  and  deeroe  was  not  madtp  nor  found 
by  jurerSf  and  cornmiffioners  of  the  county  where  the  lands  given  to  fuch  ufes  do  iie*  The  words  of  the 
ftaiute  are,  to  enquire  by  the  oaths  of  11  men  or  more  of  the  county,  of  fuch  giftt,  limitations,  and 
appointments,  and  of  the  brejches  of  truft  of  fuch  lands  ot  goods,  Sec,  which  is  intended  19  be  by 
jury  and  commiflioners  of  that  county  t^bere  the  lands  do  lie.  ■  Ibid.  iiS.  pi.  %,  S>P« 
See  ibid.  ii6.  pi.  36.  S*  P» 

This  aa  2,  S.  2.  This  aH  fhall  not  extend  to  any  landsy  goods  or  flocks  given 

tend  t**aH*"  '^  ^^y  ^^^^^S^i  ^^^^*  ^^  houfe  of  learning  within  the  univerfitieSy  and  to 
lands,  &c.  the  colleges  of  Weflminflery  JSton  or  Wincheftery  or  to  any  cathedral  or 
nor  to  all       collegiate  church. 

chattlM  3"  ^'  3'  ^^^^  aB  fhall  not  extend  to  any  city  or  town  corporate y  or 

money  or  to  any  lands  or  tenements  given  to  the  ufe  aforefaidy  within  any  fuch 
ftocks  given  city  or  town  corporatCy  where  there  are  governors  appointedy  neither  to 
charitable  *  ^'O'  collegCy  hofpitaly  or free-fchooly  which  have  J  fp^cial  vifitorsy  go* 
ufes  afore-     vernorSy  or  overfeers  appointed  by  their  founders. 

faid  \  but 

ceruin  are  excepted  in  thefe  8  feveral  cafes,  vie.  ift.  Of  the  colleges,  halls,  or  houles  erf  leamisfj 
in  either  of  the  univerfities.  idly.  Of  the  college  of  Weftminfter.  3dly,  Of  the  ^eg^'of  Eaton. 
4thly,  Of  the  college  of  Wincheller.  Sthly,  Of  any  city  or  town  corporate,  where  there  is  a  (pecial 
governor  or  governors  of  fuch  lands,  <rc.  6thJy,  Of  any  college,  hofpital,  or  iree^fchool,  which  have 
fpecial  vifitors  or  governors,  or  overfeers  appointed  to  them  by  their  founders.    %  ]|oft.  ^r  i« ' 
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oft;  ihb  may  be  reftored  by  decree  of  the  commiiiionesi,  notwithftanding  the  ftjtute  of  43  Elis. 
which  diCibles  commiflionen  to  meddle  with  lands  given  to  the  charitable  ofies,  where  fpecial  vi/itors 
are  appointed  ;  for  the  intent  of  tbt  ftatute  is  to  diJMe  ceBimiJ/ioners  to  meddle  ivkb  Juib  a  cafe,  wkert 
tbeiandUgivm  toferfitu  in  trufi  to  ptrform  a  cbaritabU  ujty  and  the  donor  afpo'mtifpeeial  vifitcrs  to 
Jiet  tbofi  trufittt  to  ferform  tbe  iij§  according  to  hit  intent ;  if  the  troftces  defraud  the  truf^,  the  com- 
mifliooen  cannot  meddle,  but  the  vifitors  are  to  perform  it  j  but  wbere  tbe  *  vifitert  are  truftees  alfi, 
there  tbe  cornmljfloners  may  by  their  decree  reform  the  abuje  of  the  charitable  ufc  ;  refolved  by  Ld. 
Corentry.  Duke's  Char.  Ufes,  68,  69.  pi.  6.  Hill,  ji  Car.  Sutton  Coleficid's  cafe.— -—Ibid, 
1A4.  pi.  a6.  S.  C.  in  tocidem  Terbii* 

4.  S.  4.  This  a3  Jhall  not  he  prejudicial  to  tbe  jurifdiSlion  of  the 
ordinary. 

5.  S.  5.  No  perfins  th^xt  Jhall  have  am  of  the  faid  lands,  goods,  or 
flocks,  or  Jhall  pretend  title  thereunto,  Jhall  be  named  a  commijftoner 

^  a  juror,  or  Jhall  ferve  in  the  fame » 

6.  S.  6.  Perfons  which  fhall  purchafe  upon  valuable  conf  deration  of  This  aft 
money  or  land,  any  ejlate  or  interejl  in  any  lands,  or  chatties  that  Jhall  **®*^  ^^^.  ^" 
he  given  to  any  the  charitable  ufes  above  mentioned  without  fraud,  hav-  ©f  purchaf- 
ing  no  notice  of  the  fame  charitable  ufe,  fhall  not  be  impeached  by  decrees  o"  having 
of  the  commifioners,  and  yet  the  commiffioners  may  make  decrees  and  |.*^5^  }  ^-IJ*" 
orders  for  recompence  to  be  made  by  any  perfons  who  being  put  in  truji,  for  v/luabk 
cr  having  notice  of  the  charitable  ufes  above  mentioned,  jhall  break  the  confidera- 
fame  trufi,  or  defraud  the  fame  ufes  agalnfi  the  heirs,  executors,  or  ^^lu^. 
ssdminiflrators,  of  them  having  equity.  adly.  With, 

out  fraud  or 
covin.  3dly,  Having  no  notice  of  the  fame  charitable  ufe.  ^ut  albeit  the  commiffioDcrs  cannot  make 
any  decree  againft  any  fuch  purchafort,  yet  may  they  make  decrees  for  recompence  to  be  made  by  any  perfoa 
or  perfons,  who  being  put  in  truft,  or  having  notice  of  the  charitable  ufes  abovefaid,  have  or  (hall  break 
the  faid  truft,  or  defraud  the  fame  ufes  by  any  conveyance,  gift,  grant,  leafe,  relc^fe,  or  converfion, 
againft  his  or  their  heirs,  executors,  and  adminiftrators,  having  afl*eta  in  law  or  equity,  iaiix  9&  the 
faid  aflfets  will  extend.     2  Inft.  711. 

If  lavdi  be  gmen  to  a  cbaritable  ufe,  and  to  difp^e  of  an  tmerflns  \  if  tbe  purcbafor  had  no  notke,  it 
cannot  bind,  but  if  rent  tjfue  out  of  land,  the  purchafor  muft  pay  it,  but  will  not  charge  him  co  pay 
arrearages  before  purchale,  nor  lay  it  upon  one,  nor  excufe  the  other.  Toth,  95,  96.  cites  Mich. 
J 4  Car.  Peacock  v.  Tewer. '- — Duke  of  Char.  Ufes,  Sz.  pi.  33.  S.C. 

Lands  were  charged  by  will  with  200 1.  Xo  be  paid  within  2  years  to  a  charity.  T.  after  the  de« 
viibr's  death,  purcbafed  the  landwitb  notice  of  tbe  cbatge,  and  after  4.0  years  qnitt  enjoyment  and  a  feitfem 
mnU  made  by  the  purchafor  on  his  fon's  marriage,  a  demand  was  made  of  this  200 1.  But  becaufe  the 
executors  or  adminii^ratcrs  of  the  devifor  vfere  not  made  parties,  tbe  Ld.  Chancellor  would  not  direCt  a 
trial  at  law  upon  the  point  of  notice,  nor  mske  any  decree  ;  befides  the  demand  was  not  in  nature  of 
m  reot-charge,  which  will  always  be  chargeable  on  the  land,  into  whofe  hands  foever  the  fame  ihall 
come,  but  it  was  of  a  fum  in  grofs  to  be  paid  together  and  at  one  time,  and  this  land  having  been  en- 
joyed by  feveral  perfons  finoe  his  will,  it  does  not  appear  bat  that  tbe  money  may  be  paid  j  and  ordered 
that  plaintiff  be  at  liberty  to  amend  his  bill,  and  make  proper  parties,  and  to  bring  the  caufe  to  a  hear. 
jngjigain  as  he  ihould  be  advifcd.     Fin.  Rep.  336*  Hill.  30  Car.  2.   Attorney. Ccneial  v.  Twiiden. 

fj»  S.  7.  This  ail  Jhall  not  give  power  to  any  commij/ioners  to  make  .This  aft 
orders  concerning  any  manors  or  hereditaments  granted  unto  the  queen,  ^***  ^^^  **- 
to  king  Henry  the  eighth,  king  Edward  the  Jtxth,  or  queen  Mary,  landi^pur- 
Andyet  if  any  fuch  manors,  or  hereditaments,  or  any  profits  out  of  the  cbafors  ot 

fame,  have  been  given  for  any  of  the  charitable  ufes  b^ore  exprejfed,  ^*"'^*»  ^^^ 
lime  the  beginning  of  her  majefty^s  reign,  the  commiffioners  may  proceed  bc.ediia- 

70  enquire  and  make  orders  and  decrees  according  to  this  oB,  tbe  loft  mens,  af- 
mentioned  provifo  notwithflanding.  J^'^^'  ^^ 

come  to  queen  Elisabeth.  H.  8  Ed.  6.  or  queen  Mary,  by  t€t  of  parliament,  forrender,  exchange, 
relioquiihment,  efcheat,  attornment,  conveyance,  or  otherwlfe.  But  if  fuch  manors,  lands,  &c. 
have  fince  ;be  beginning  of  queen  Elizabeth's  reign  been  given,  &c.  to  any  of  the  charitable  ufes  be- 
fbic  cxprdTedi  then  this  a^  doth  extend  to  the  £i;ne.    2  Inft.  7x1^ 

8.  S. 
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Coocenuiig         g.  5.8.  AU  ordiTT  and  decrees  rf  the  comfmffUniTs  JhoU  he  ciftijiti 

L//of'thc  ^^'^  ^^  y^fl//  of  the  /aid  cammijjioners^  either  into  the  chancerj  cf 

commif-  England,  or  into  the  chancery  within  the  county  palatine  ofLancafier^ 

Jionen,  thde  m}ithinfuch  time  asjhall  be  limited  in  the  commijlions. 

4  things  are  "^  **f         . 

to  be  obferred.  ift*  That  they  ceitify  their  order  and  decree  refpedhrely,  either  mf9  tb§  coart  tf 
ekancery  of  England^  or  into  the  chancery  of  the  county  palatimt  of  Lancafter,  as  the  cafe  flull  lequiic* 
adly,  That  it  ought  to  be  in  panbrnertf  vnJer  the  bands  andfealt  of  the  commij/toneru  3dly,  Itffluft  be 
wit  bin  tbe  time  limited  in  the  commillion.  4thly,  That  the  lord  cbanallor  or  lord  keeper,  and  tbe 
faid  chancellor  of  the  dutchy,  (hall,  and  may  within  their  feveral  jurifdldioos,  takt  fuch  order  for  *  tbe 
dui  extcMtioH  of  all  or  any  of  the  faid  judgoaeaU^  decrees  and  orden  fo  certified^  si  to  either  of  tbem 
J^II/etmJit  and  convenient*     2  Inft.  71 1. 

9.  S.  9.  The  lord  chancellor f  and  the  chancellor  of  the  dutchjy  mj 
tale  order  for  the  due  execution  of  the /aid  decrees  and  orders. 
In  the  re-  10.  S*  10.  If  after  any/uch  certificate  made,  any  per/ons /ball fni 

jnedy  for  the  fhem/elves  grieved  with  any  of  the /aid  orders  or  decrees,  it /ball  he 
^^witCjuc'b  l^'^falfo^  ^hem  to  complain  to  the  lord  chancellor,  or  the  chancellor  of 
deertes  fo  the  dutchy,  according  to  their  /everal  juri/diflion  ;  and  the  faid  lord 
Jf^j!^^**'  chancellor,  or  chancellor  of  the  dutchy,  may  proceed  to  the  examinatm^ 
things  are  to  hearing,  and  determining  thereof,  and  adnul,  alter,  or  enlarge  tbe  faid 
\k  conGdcr-  orders  and  decrees  of  the  commifponers,  according  to  the  intent  of  the 
Th  t  he'       donors  ;  and /ball  tax  co/ls  againjl /uch  per/ons  asJhaU  complain  wiilh 

eomplain  to       OUt  Cau/c. 
tbe  lord 

€banceI!or,  or  lord  keeper,  or  to  the  chancellor  of  the  datchy,  according  to  their  (everal  jofif< 
diflions,  for  redrefs  thereof  j  and  this  complaint  is  to  be  iy  hill.  2dly,  Upon  fuch  coropljint,  firil 
they  (hall  refpedivdy,  by  fuch  courfe  at  to  their  wifdoms  (hall  (tan  meeteft,  the  circamftance  of  tlie 
cafe  confidered,  frocted  to  the  examination^  bearing,  and  determiaing  thereof;  2.  Upon  hearing  thereof^ 
ihalt  or  may  adnul  tbe  nobole  (which  rarely  is  done),  diminijb  (in  part)  or  enlarge  (that  u  to  confirm  the 
former,  and  to  enlarge  the  fame  by  adding  fomething  thereunto)  ibejudnunt  and  decrees  to  certified* 
3dly,  As  (hall  be  thought  to  ftand  with  equity  and  good  confcience.  4thly,  According  to  the  true  la- 
tent and  meaning  of  the  donors  and  founders  thereof.  5thly,  And  (hail  and  may  tax  and  atoard  pU 
eoftt  of  fuit  by  their  difcretion  (refpe£^ively)  againfl  fncb  perfons  as  Jball  complain  to  them  refpediicif 
noitbcut  jujl  and  fufficient  caufe,  of  the  ordersi  judgments,  and  decrees  before  mentioned.  Bat  this  order 
being  given  and  limited  by  a^  of  parliament,  no  co(b  (if  the  or^er,  judgment,  or  decree  be  adflolled| 
diminiiheJ,  or  enlarged)  ought  to  be  given  to  the  party  eomplainiog.     2  Inft.  71 1,  yia* 


(B)     Eftabliflied,   though   the  Conveyance  wa3 

defedive. 

I.  'TV  E  V I S  E  eccle/ia  SanEK  Andrea  dc  Holbourn.    The  parfon 

^^  {hall  takcj  and  yet  tbe  church  is  not  perfona  capax^  but 

the  intent  appears.     PI.  C.  523*.  b.    Hill.   20  Eliz.  in  cafe  of 

Wclkden  v.  Elkington. 

Duke's  2.  A  copyhold  may  be  charged  witli  a  charitable  ufe.    Toth.  92* 

8o."pi.^at.'  ^^  ^"^'  KenOiam's  cafe. 

cites  S.  C. 

Mo.  S22,  3.  Dcvife  to  3  charity  by  a  feme  covert  adminifirdtrixi  was  held 

^^3-  pi-       good.     2  Vern.  454.  cites  Mo.  822.  Damus's  cafe* 

Jac.  in 
Cane.  S.  C. 

A  dcvife  to        4«  A  dcvife  of  lands  held  in  capite  was  made  to  the  princM 
the  company  yj/A>w/^  and  /cbolars  of  Je/us  College  in  Oxford^  pi  find  a  f Mar  ^ 
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the  hJooi  of  ihi  iejtator  from  time  to  time.    Upon  a  reference  to  ^<'ie».  Lon- 
Hobart  Ch,  J.  and  the  Ch.  Baron,  they  agreed  that  the  devife  ^^^  J^I/ 
was  void  in  law,  becaufe  the  ftatnte  or  wills  did  not  allow  de-  ufe,  was  held 
^ifes  to  corporations  in  mortmain,  yet  they  held  it  clearly  within  ».8«x*  ^c- 
the  relief  of  43  Eliz.  under  the  words  (iimiied  and  appointed) ;  ^ ![*'  1?^°^ 
and  fo  it  was  decreed,  that  the  college  fhould  enjoy  it  againft  the  5  Car.  Hei- 
ward  and  his  heirs ;  and  they  held  alfo,  that  the  provifo  in  the  '*™'«  "^«', 
ftatute  exempting  colleges,  is  only  intended  to  exempt  them  from  Jj^^  \j^J 
being  reformed  by  commiffion,  but  not  to  rcftrain  gifts  made  to  80.  pi.  25/ 
them.     Hob.  183.  Hill.  13  Jac.  Flood's,  alias  Lloyd's,  cafe.  u"lf  d^* 

cree  by  commiflionen  to  fettle  the  lands  upon  the  company.  An  appeal  was,  and  exception  taken* 
for  that  the  company  of  leatherfellers  was  a  corporation^  and  the  ftatute  of  wills  does  except  devifes  of 
Und  to  a  corporation.     But  the  decreo  was  confirmed^  there  being  many  precedents  for  it. 

[480] 

5.  A  will  of  copyhold  lands  of  inheritance  to  A.  and  his  heirs,  S.  C.  cited 
nvithout  any  furrender  before  or  after  the  will,  was  decreed  good  Mich?'i-otl 
by  the  ftat.  43  El.  4.  but  per  Ld.  Chancellor,  the  lord  of  tlie  co-  pi.  416.—* 
pyhold  fhall  have  his  duties  always  of  Jines^  heriots,  isfc.  of  the  ^  s.  c.  ia 
heir  or  purchafor,  in  whofe  name  the  intercft  of  the  copyhold  ^"  V^.tH 
refts  in  law,  a^nd  that  allowance  (hall  be  made  of  it  out  of  the  it  has  been 
charitable  ufe.     Mo.  890.  pi.  1253.  Rivet's  cafe.  hdd  aI^ 

atktjiatuie  43  EttTi,  Jupplles  ttU  itftQi  of  ajfursncesy  where  the  donor  is  of  capacity  to  difpofe,  atul  hat 
fucb  an  ejiateas  is  any  loays  dnfifabU  hy  him  j  and  upon  this  ground  it  hach  been  held,  that  if  a  copy- 
holder doth  difpofc  of  copyhold  lands  to  a  charitable  ufe  without  a  furrender^  or  if  teranti  in  tail  do 
comf^  land  to  a  charitable  ufe  without  a  fiat,  or  if  a  rfvt^fion  be  granted  without  attornment  or  inrobnent^ 
and  divers  other  the  like  cafes,  yet  thefe  defers  arc  fupplied  by  the  ftatute  of  43  Eliz.  becaufe  the  do- 
nor had  a  difpofing  power  of  the  eftate,  and  this  is  a  good  limitation  and  appointment  within  this  ftatufie* 
Duke's  Char.  UfeS|  84.  pi.  40.  Chrift-Hofpitai  v.  Hawei. 

6.  If  an  infant,  lunatic^  or  other  per/on  who  has  not  capacity  to  Duke's 
difpofe  of  an  eftatc,  ftiall  grant  to  a  charitable  ufe,  this  defe^a  is  ^g  "/^  ^^^» 
not  fupplied  by  the  ftatute.     Duke's  Char.  Ufes,  85.  pi.  40.  in  ly.'  kites' 
cafe  of  Chrift's  Hofpital  v.  Hawes,  cites  it  as  refolvcd.  Hob.  136.  s.  c— 
IS  Jac.  in  ColUnfon's  cafe.  ifi";  s!  c. 

tc  S.  P.  and  adds  feme  co?ert»  Hob.  136*  pi.  184.  S.  C. 

7.  C.   1 5  H.  8.  devifed  a  botrfe  in  Eltham^  in  Kent,  to  L.  his  Mo.  888. 
wife  for  lifcy  and  after  her  death  to  J.  B.  and  others,  feoffees  (as  he  rqiJ*  cafe 
called  them)  in  the  faid  houfe^  to  keep  it  in  reparations^  and  to  bejlow  S.  C.  The 
the  rejl  of  the  profits  upon  the  reparations  of  certain  highways  there.  ?"*^'?°^**» 
C.  and  bis  wife  are  dead^  and  the  houfe  defcended  to  0.  R.  an  infants  w:^?  was'  " 
This  cafe  being  in  chancery,  between  the  parifhioners  and  R.  made  before 
was  referred  by  the  court  to  the  Ld.  Hobbard,  and  the  Ld.  Ch.  B.  ^^  ^^^-  3» 
Tanfield,   who  refolvcd  it  clearly,   that  though  the  devife  was  the  iVn^not 
utterly  void,  yet  it  was  within  the  words  (limited  and  appointed  to  in  ufe,  whe- 
charitable  ufeS  5)  othcrwife  if  he  were  one  who  had  appointed  what  ^^^  *}  ^"^^^ 
nvas  not  his  own  to  charitable  ufes«     Hob.  136.  pi.  184.   Pafch.  appoint.'   ' 

J  5  Jac.   CoUifon's  cafe.  ment,  or 

afttgiimcnt 
within  the  flat.  43  Elis.  and  that  it  was  referred  to  Mountague  Ch.  J.  and  Hobart,  wha  certifying 
that  it  was  a  Umiution  or  appointment  to  a  charitable  ufe,  to  be  relieved  by  the  ftat.  43  Eliz.  cap.  4. 
the  Ld.  Chancellor  coniirmed  the  decree. 

The  charity  of  judges  have  carried  fevertl  cafes  on  the  43  Ella,  great  lengths,  and  this  occaficned  the 
djP'iKOifu  httwun  operating  hy  will  and  iy  appointment^  which  fureJy  the  makers  of  the  ftaiute  never 

thought 
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thought  of;  per  Ld.  C.  Covper*  Chin.  Picc.  172.  Midi.  ijot»  The  Attaniey.Gesenl  forSli- 
aey  College  ▼.  Bainct.  G.  £qu.  Rep.  5.  S.  C. 

8.  If  a  man  conveys  2  parts  of  his  lands  which  he  held  in  caplte^ 
for  a  valuable  confideration,  and  then  devifes  the  remaining  ^dpart 
to  a  charity f  this  is  void,  and  not  helped  by  the  ftatute ;  becaufe, 
in  the  inftant  of  his  death,  this  3d  part  defcends  to  the  heir,  and 
he  having  difpofed  the  other  two  parts,  has  no  power  by  the  com- 
mon law,  and  is  difabled  by  the  ftatute  of  wills  to  devife  the  other 
part.  Duke's  Char.  Ufes,  78.  pi.  i8.  in  17  Jac.  Ld.  Moun- 
tague's  cafe. 
DcTifie  bjr  p.  If  tenant  in  tail  gives  land  to  charitable  ufes,  the  iffue  is 

iothi^u!b\t  ^^^^^9  for  the  faving  in  the  ftat.  39  Eliz.  cap.  5.  excludes  him, 
ufes  was  de.  Arg.  Godb.  309.  Fafch.  21  Jac. 

creed  to  be  a 

fOo4  appointment,  though  no  fine  was  levied  or  recovery  fuflered*  2  Vern.  45^.  pi.  416.  Mich. 
J 703.  The  Attorney- General  and  Pettiferv.  Rye,  Warwick*  Sc  al*«— — And  the  ieiiiaioder«ma 
Aiall  be  bound  by  a  fetrWment  to  chariuble  ufei  ai  well  as  the  iflue  in  tail,  and  a  decree  made  by  cix 
con|miflisoners  wu  confirmed  with  cofts.  Chan.  Prec.  16.  Tay  ▼.  Slaughter.  ■  The  ftatoteof 
43  fciis.  herein  refored  the  common  latVf  and  at  common  law  was  no  fine  or  vecovery.  G.  Zfi,  Ixf, 
45*  Jenner  t.  Harper.  Chan.  Prcc.  jyi.  Trin.  1714*  S.  C.  dc  S.  P. 
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Jo.  428.  pi.       10.  The  teftator  being  feifed  in  fee  of  a  manor  held  in  cafittt 

"p^fjfpjf**  devifed  it  to  be  fold  by  his  executors,  and  that  part  of  the  irwuj 

S.  c.  but'  ariung  by  fuch  {Azjowld  he  paid  to  his  ivife^  and  part  in  fiverk 

S.  P.  doea  ether  legacies^  and  the  refidue  to  be  befiowed  in  charitable  ufes.    Upon 

but^e^Te4»  *  reference  to  the  juftices  of  B.  R.  from  the  court  of  wards,  the 

that  the  de-  qucftion  was,  whether  this  was  a  good  conveyance  within  the 

vife  of  the  ftjj^.  ^j  Eliz.  bccaufe  there  was  tio  difpofition  of  the  land  to  charitM 

lo\iXn  law  nfi^^*  ^  ^h  ^^  appointment  that  the  landjhould  befold^  and  the  mmj 

againft  ihe  divided  as  aforefaid  ;  and  refolved  that  it  was  not.    Cro.  C.  525. 

Jjih.^'.  P'-  4.  HiU.  14  Car.  Afcough's  cafe. 

\a^  the  ftatute  of  charitable  ufes.— —  CfO.  0»  515.  S.  P. 

11.  A  feme  covert  makes  a  %uill  of  ^o  s.  per  ann.  to  a  charitable 
ufe,  out  of  fame  of  her  own  lands  ;  and  though  an  award  was 
made  that  it  (hall  be  paid,  and<  bonds  given  to  perform  the  farnci 
yet  the  heir  is  not  bound  to  perform  the  fame.  Totfa.  pd*  cites 
Trin.  1 5  Car.  Bramble  v.  the  Poor  of  Havering. 

1 2.  Money  given  to  a  pari/b  generally,  and  not  faid  to  what  ufcf 
decreed  to  the  poor  of  the  parifli.  Chan.  Cafes,  134,  135.  Mich* 
ii  Car.  2.  Weft,  and  the  Churchwardens  and  Overfccr^  of  the 
Poor,  &c.  of  Great  Creaton,  v.  Knight. 

13.  Where  a  devife  was  of  lands  to  Trinity  College  in  Cam- 
bridge, for  the  maintenance  of  a  fellow  there,  and  that  ifanj  ij 
cavil  Jhould  hinder  this  devife^  or  that  the  fame  cannot  go  to  toe  cdl(p 
by  reafon  of  theflatute  of  mortmain^  tbet\  he  devifed  the  fame  to  R*  ^' 
and  his  heirs;  and  upon  an  information  exhibited  againft  R*  ^• 
by  the  attorney-general  to  have  this  lapd  eftabiifhed  in  the  collcgei 
it  was  decreed  accordingly,  notwithftanding  tie  faid  ftatgte  01 
mortmain,  and  the  faid  claufe  in  the  will.  Lev.  284.  HiU*  21 
&  22  Car.  2.  in  caqc.    The  King  v.  Newman, 


14.  M.  devifed  37I.  per  ann.  to  charitable  ufes,  out  of  the  iChan, 
manor  of  W.  which  was  held  in  capite.     Exception  was  taken  3^^*^  ^^ 
that  the  manor  being  keld  in  capite^  the  teftator  could  charge  only  coidingiy. 
2  parts  in  3  by  his  will,  which  would  net  amount  to  37 1.  a  year*  — *  Vern. 
But  the  court  held  the  whole  chargeable  by  the  will,  by  the  ftat.  ^j^^^J  ^'^' 
43  Eliz.  which  was  an  enabling  ftatute,  and  that  the  teftator  had  cieed  good. 
only  miftaken  the  manner  of  the  conveyance  \  for  had  he  done  it 

by  grant,  it  had  been  good  for  the  whole,  and  being  by  will,  the 
ftatute  made  it  a  good  appointment  for  the  whole  in  like  manner. 
Nelf.  Ch.  Rep.  146.  in  22  Car.  2.  Higgins  v.  the  Poor  of  South- 
ampton. 

15.  Though  a  charity  was  precedent  to  the  Jtat.  43  Eliz.  cap,  4. 
yet  the  ftatute  fubfequent  had  a  retrofped,  and  would  make  it  a 
good  appointment,  though  it  was  not  fo  before  (but  void).  Chan. 
Cafes,  195.  Hill.  22  &  23  Car.  2.  Smith  v.  Stowell. 

x6.  A  dew/e,  void  by  mtfnofmer^  of  a  corporation,  was  fupplied  Fin*  Rep. 
in  equity  as  a  good  appointment  of  a  charitable  ufe.     Chan.  Cafes,  "gj^  j'jj^,^ 
267.  Mich.  27  Car.  2.  Anon.  College, 

Cambridge^ 

S.  C.  accordingly. Dake,  77,  78.  S.  P.  in  S«  C.  pi.  16.  %  Vcm.  454.  cited  as  the  cafe 

of  Piatt  T.  St.  John'i  College.  ■-Puke^s  Char.  Ufes,  83.  pi.  38.     The  jnayor  of  London*!  cafe* 

S.  P.  held  accordingly,  where  lands  were  derifed  to  the  mayor  and  chamberlain  of  London,  inftead  of 
the  mayor  and  commonalty  $  for  it  appears  that  he  intended  to  give  at  to  the  corporation  of  Loadoa» 
and  has  intent  Ihall  be  obferved. 

17.  A.  built  an  alms-houfe  in  L.  and,  during  his  life,  gave  4I. 
per  ann.  to  7  poor  women  of  L.  of  60  years  of  age,  and  after  by 
his  will  gave  28 1.  per  ann.  to  be  diftributed  equally  between  7 
poor  women.  Decreed,  that  this  charity  be  ejlablifbed  for  ever^ 
though  the  words  do  not  fully  dire£^  it  in  fucceflion,  and  the  7 

poor  women  to  be  chofen  out  of  L.  only.     Fin.  R.  353.   Pafch.    [  482  ^ 
30  Car.  2.   Attorney  General  for  Lambeth  Parifh  v.  Whitchcott. 

18.  A.  devifed  a  charity  to  the  poor  of  B.  in  the  county  of  C. 
which  was  a  miftale  of  the  county  of  C.  for  D.  '  The  court  was  of 
opinion,  that  fince  there  was  fuch  a  pariih  in  the  county  of  D., 
A.  muft  mean  that  parifti,  becaufe  it  appears  he  was  bom  there, 
and  that  both  he  and  his  parents  lived  and  died  in  that  parifli. 
Fin.  R.  395.  Mich.  30  Car.  2.  Langenew  Parifh  in  Denbighihire, 
alias  Owen,  v.  Bean  &  al'. 

19.  A  reftory  devifed  y^r  the  ptaintinance  of  a  minifler  there,  was 
devifed  to  no  certain  per/on^  and  therefore  void  at  common  law, 
and  nothing  was  mentioned  concerning  the  nomination  to  it. 
'Uhofe  to  whom  the  eftate  came,  appointed  O.  to  be  minifte)-,  and 
fcrve  the  cure.  P.  fuppofing  a  lapfe  to  the  crown,  was  prefented, 
Inftituted,  and  indudled,  as  if  the  church  had  been  void.  (Note^ 
the  church -was  formerly  appropriate  to  an  abbey,  and  no  vicar 
endowed,  but,  probably,  was  ferved  by  one  of  the  monks, 
and  this  coming  to  the  crown,  by  grant  came  to  the  teftator.) 
It  was  urged,  tJliat  here  was  a  pious  ufe  wholly  fubjed  to  this 
court,  and  tliat  P.  coming  in  by  the  ordinary,  though  he  was 
not  parfon  or  vicar,  was  allowed  by  the  biihop  ;  and  decreed  ac^ 
cordingly  that  P.  (houid  have  the  tithes.  2  Chan.  Cafes,  31. 
Trin.  32  Q^x.  2.    Pcrnc  v.  OlJfield. 

20.  An 
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^O.  An  impropriator  devifed  to  one  that  fervid  the  eUfif  and  to  all 
that  Jbould  ferve  the  cure  after  him,  all  the  tithes^  and  other  profits^ 
&c«  Though  the  curate  was  incapabk  to  take  by  this  devife  in 
fuch  manner,  for  Mrant  of  being  incorporate,  and  having  fucccf- 
fion,  yet  Ld.  Chancellor  Finch  decreed,  that  the  heir  of  the  de- 
vifee  ihould  be  feifed  in  truft  for  the  curate  for  the  time  being* 
a  Vent.  349.  Pafch.   32  Car.  2.    Anon. 

21.  In  cafe  of  copjbM  land  where  there  is  zfurrender  to  the 
ujeof  the  mZf,  fuch  a  will  will  operate  as  an  appointment ;  for 
die  copyhold  pafles  not  by  the  will,  but  by  the  furrender.  2  Vem. 
598.  pL  536.  Mich.  1707.  Att  Gen.  y.  Barnes  &  Ux.  (the 
cafe  of  Sicbiey  College  in  Cambridge.) 

3  Chan.  22.  A  noUl  not  executed  in  prefence  of  three  nmtneffes^  heing  Toid 
Rep.  150.     as  a  will^  cannot  operate  as  an  appointment  within  the  43  Eliz. 

D^.^johli*!  ^  ^^^""  597*  ^*^'^'  '  7°7'  -^""  ^^^*  ^'  ^^"^"^  &  U»*  (the 
ron*t  cafey"    Cafe  of  Sidney  College  in  Cambridge.) 

bat  Ld. 

Cfaancellor  faid,  that  it  being  a  favourable  cafe  on  the  one  ^i^  and  t  charity  on  the  other,  he  wonU 

coniider  further  of  it,  and  confer  with  the  judgea. 

De? ife  of  lands,  not  in  writing,  to  charitable  afea,  or  ^o\thwt  3  nKikntfftt^  it  void ;  and  the  ftatnte 
43  £1. 4*  which  fivonred  mppointments  to  charities,  11  now  v^eakd  pro  tantn,  i.  e.  «  to  the  want  of 

4  witneflcf,  hj^i^JUtutt  if  frmrndsf  which  requires  3  witneflcs.  i  Salk.  163.  pi.  3.  Trin.  1714. 
in  Cane.  Genner  t.  Harper.  ■  Gilb.  £qu.  Rep.  44.  S.  C.  in  totidcm  TerbiSf  only  miftafcrs  • 
Station  out  of  Swinb.  for  Comb,  and  concludes,  that  Ld.  Chancellor  feemed  to  be  of  the  fame  opinioi^ 
but  fald,  he  would  confider  of  it  dll  the  firlt  day  of  caufes  after  the  tenn,  and  in  the  mean  time  ic» 
commended  it  to  the  plaintiffs  to  make  good  the  charity. 

A  nuncupative  will  of  20  K  per  ann.  out  of  landc  to  a  charity,  dioagh  htfwi  tht  fiataie  nf  frtmiu 
\%  not  good  as  an  .appointment  by  the  43  Eli%.  Ch.  Prec.  389.  Trin.  1714.  Tenner  t.  Harper.  ■■ 
For  at  common  law  lands  or  a  real  eftate  were  not  devifable,  and  the  ftatnte  of  31  H.  8.  as  much  requires 
that  a  will  of  land  ihould  be  in  writing,  as  by  the  ftatote  of  frauds  it  is  required  that  fuch  a  will  ihould 
have  3  witneifes,  and  this  being  a  devife  0/*  r«r/,  ^hUh  ttmtU  pafi  vfitbout  deed^  is  not  good  by 
nuncupative  will.    Wms,';  Rep.  A48.   Trin.  1714.   S«  C.  Wms.'s  Rep.  248.   the  reporter 

makes  a  quaere,  and  cites  Duke's  Chariuble  Ufes,  81.  Stood Aan^s  case,  where  one,  before  the 
ftatote  of  frauds,  devifed  a  rent  of  xo  1.  a  year  out  of  lands  to  charitable  ufes,  and  willed  the  fcrivcna 
Co  put  it  in  writing,  which  he  did,  and  decreed  that  this  nuncupative  will  was  good ;  for  thongh  a  rent 
cannot  be  created  without  deed,  yet  rtnt  may  be  tpfchted  toithovt  dud  by  the  words  of  43  £lia.  and 
though  the  nuncupative  will  be  void  as  a  will,  yet  it  is  good  as  an  appointment  $  and  the  reporter  fays, 
it  feems  that  43  £lie.  which  makes  thefe  appointments  ts  charities  good,  being  fubfeqiient  to  32  H.  8. 
of  wills,  fuperfedes  and  repeals  that  ftatute,  but  that  it  is  true,  that  the  ftatute  of  frauds  being  fubfe* 
queot  to  43  £lis.  repeals  that,  and  therefore  iince  the  fkatute  of  frauds  an  appmntment  of  iaada  to  a 
charity  by  will  not  attcAed  by  3  wiueflb  is  void. 

[  483  J        23.  A  w^e  having  power  to  J&f^fe  of  her  perfimal  ejlate^   (which 

only  comprehended  the  perfonal  eftate  ihe  had  before  marrage) 

and  getting  into  poffeffton,  in  a  fecret  manner,  after  marriage,  ^a 

great  perfonal  efiate  at  her  father^  s  deathy  conceals  it  from  her  buf 

bandy  and  afterwards  by  will  difpofes  of  it  to  charities ;  yet  de* 

creed,  that  what  was  fo  concealed  (hall  not  be  made  good  to  the 

hufband,  fo  as  to  difappoint  the  charities.    MS.  Tab.  March  11, 

1 7 1 1 .     Filkington  v.  Cuthbertfon. 

Gilb.  Equ.        24.  A.  fettled  lands,  with  power  of  revocation  by  writing  cxc* 

s  *c  'in^to-  *^"*^^  under  hand  and  feal  in  the   prefence  of  3  witncffes,   not 

tidemverbisi  being  menial  fenrants,  and  in  her  illnefs,  by  a  letter,  direded  a 

deed  of  revocation  to  be  prepared,  but  died  before  it  was  done, 

having  by  will  left  part  to  charitable  ufes,  and  decreed  good  as  an 

appointment,  though  there  was  no  revocation ;  per  mafter  of  the 

rolls*  Ch.Prec.473.pl.  296.  Pafch.  171^-    Piggot  v.  Pcnrice. 

?5.  The 
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25.  Thie  ftatutcs  fupplies  all  defefts  of  affurance  where  the  ifo-  ibid,  cites 
mr  is  of  capacity  to  cfifpofc,  and  hath  fuch  an  eitate  as  is  any  ^"*^^'« 
way  difpofable  by  him,  whether  by  fine  or  common  recovery.  ^a^I],  /o! 
2  Verm  755.    pi.  660.    Mich.   171 7.    in  cafe  of  Att.  Gen.  v.  in  cafe  of 
Burdet.  thrift's  Ho. 

ipjral  V. 
Hawesy  S.  P.  where  at  is  £ud,  that  opon  this  ground  it  Hm  been  held. 

26.  J.  S.  by  will  devifed  an  annuity  of  ^oL  a  year,  and  alfo 
tool,  in  money  J  to  A.  and  his  heirs,  and  tfj4.  dies  ivithout  heirs, 
then  to  a  charity.  A*  died  without  ijfue  in  the  life-time  of  J*  S,  the 
te/latory  and  then  J.  S.  died.  It  was  argued,  that  the  deviie  of  the 
remainder  ought  to  be  fupported,  as  given  to  a  charity ;  but  Ld. 
Chancellor  faid,  that  fuppofing  it  to  be  void  if  given  to  a  com-* 
mon  perfon,  it  fliall  be  the  fame  when  given  to  a  charity;  that 
in  this  cafe  the  devife  over  is  void,  and  the  word  (heirs)  fhall  not 
be  conftrued  to  fignify  heirs  of  the  body  where  the  dcvifee  over 
is  not  inheritable;  and  the  death  of  the  firft  devifee  in  the  life- 
time of  the  teftator  can  make  no  alteration,  if  the  will  was  void 
at  the  making.  2  Wms.'s  Rep.  369.  pi.  lop.  Trin.  1726.  Att. 
Gen.  v.  Gill. 


(C)  Grant  or  Devife  to  Charitable  Ufes.  Good  in 
refpeft  of  the  Words  of  the  Gift,  and  the  Per- 
fons  to  whom, 

I.  T  F  one  devifes  land  to  %  S.for  Itfe,  the  remainder  io^$he  church 
*  of  St.  jlndrev/f  in  Molbom,  the  parfon  of  the  church  fliall 
have  this  remainder.     Duke'a  Char.  Ufes.  113.    cites  21  R.  2. 
Devife  17.    [But  it  is  not  at  Devife  17.] 

2.  A  devife  to  the  poor  people  maintained  in  the  hojpital  in  the  pa--  Dulce*s 
rjfif  of  St»  Lawrence  in  Reading  for  ever*  Exception  was  taken,  ^^»'»Ufe«» 
that  the  poor  were  not  capable  by  that  name,  for  no  corporation,  ^ites  s.'dT* 
yet,  becaufe  the  plaintiff  was  capable  to  take  lands  in  mortmain, 

and  did  govern  the  hofpital,  it  was  decreed  the  defendant  fHould 
aflure  the  lands  to  the  mayor  and  burgees  for  the  maintenance  of 
the  faid  hofpital.  Toth.  94.  cites  43  £liz.  Mayor  and  Burgefles 
of  Reading  v.  Lane. 

3.  Upon  the  will  of  one  Hunt,  of  the  leafe  of  the  reftory  of  ??^*  *„>. 
H.  in  the  county  of  W.  it  was  refolved  by  Egerton  and  Popham,  go  *'pi,  j^ 
that  a  devife  of  money  to  be  diftributed  to  20  of  the  pooreft  of  his  kin»  cites  s.  c. 
dred,  fhall  be  *  a  good  devife,  notwithftanding  it  docs  not  appear  2*i^'j"J"!f ^^' 
that  he  had  any  poor  kindred.     Toth.  92.  cites  44  £liz.     GotF  v.  s.  p. 

Webb.  .         .       •[484] 

4*  A.  being  feifed  of  copyhold  ]finds  in  B.  in  Eflex,  did  devife,  DuIcc^s 
that  the  parfin  and  churchwardens  in  ThameS'flreet,  London,  and  4  ^^>r*  ^^^u 
bonefl  men  of  that  parifh,  fhould  feU  the  land,  and  employ  the  ^^^P^"  ^^ 
money  for  the  poor,  and  charitable  ufes  in  tliat  parifli ;   and  it 
was  objoAed  that  the  devife  was  void^  becaufe  the  parfon  and 

church- 
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cliurcliward^ns  were  mi  a  corporation  to  take  land  out  ofLoflAnt  mt 
to  fell  it  for  fuch  ufes ;  but  it  was  decreed,  that  the  devife  was 
good,  and  that  they  had  a  good  authority  to  fell  the  fame.    Totb. 
9^9  93*  cites  3  Jac.     Champion  v.  Smith. 
Duke*!  5.  When  no  u/e  is  mentioned  or  dife£bed  in  a  deed^  It  (hall  be 

Char.  Ufes,  decreed  to  the  ufc  of  the  poor.    Toth.  oc.  cites  10  Jac.    Fiflicr 

cites  S.  C.  V.  Will. 

slrTh  ^'  '^^^  captain^  mariners^  and  fildiers  at  fea  made  a  voluntarj 

wntfaen  confiitution,  that  every  mariner  and  fea^oldter  jbould  abate  fo  much  a 

treafarer  of  month  out  of  their  pay  ^  to  be  employed  for  the  relief  of  ihe  mariners  and 

T«h  *^'  fi^^^^  maimed  or  hurt  in  the  fervice^  of  which  abatement  there 

95.  s.a»*  was  300 1.  and  which  had  been  in  the  hands  of  SirTho.Mid* 

•od  though  dleton  above  20  years.    The  mariners  procured  a  commiiEon 

Mi^w^  upon  the  ftatute  of  43  Eliz.  whereupon  the  commiffioncrs  find- 

mencmU  ing  the  conftitution  and  the  retainer.  Sir  Thomas  was  decreed  to 

€laim  it,  yet  pay  the  moncY  to  the  faid  ufe  i  and  upon  exceptions  exhibited  by 

jwiged  ta  ^^^  Thomas,  the  Ld.  Chancellor  confirmed  the  decree.    Mo.  889. 

account  for  pL  I252.  15  Jac.  Middkton's  cafe. 

it  by  thit 

hw.  Dttke'i  Char.  Ufet«  74.  pi.  13.  citetS.  C« 

/ 

Dttke^t  y.  A.  derifed  by  parol  a  yearly  rent  of  10  L  for  ever' out  tf  Us 

S I  .*  piyis!   ^fi  ^^'^^  ^*'  *^^  ^**  ^  ^^^^^  »"  *«  0^<*  Jewry,  London, 
€iteiS.  c'  for  the  maintenance  of  1  fcholars  in  Oxford  and  Cambridge;  and 

willed  that  Hugh  the  fcrivener  fhould  put  it  in  wrhing,  which 
he  did  accordingly ;   and  this  was  found  by  inquifition,  and  de- 
creed.    And  it  was  obje^ied  that  the  deviie  was  not  good,  for 
that  a  rent  could  not  be  derifed  by  a  nuncupative  will ;  but  the 
decree  was  cojifirmed  to  be  good  \  for  a  rent  may  be  created  and 
granted  vrithout  deed  in  cafe  of  a  penfion,  much  more  for  a  cha^ 
ritable  ufe.    Toth.  93.  cites  20  Jac.    Stoddard's  cafe. 
S.  C.  fays  it       8.  Lands  given  to  church^wardens  void  in  law.     Decreed  about 
wMd«rced    ^  q^^^  Toth.  96.     Penniman  v.  Jennings.     And  cites  Mich, 
chancery  by    1 4  Car*  Manfel  v.  Middleton, 

the  worda 

(limited  and  appointed}  withm  the  ftatute.    Duke*t  Char.  Ufes,  82.  pi.  34* 

ch^'*  9.  Money  was  given  ^r  the  good  of  the  church  of  Dak,  and  this 

80.  pi.^e!'  ^'^  T\^^iL  good  upon  thefe  general  words.    Toth.  92.  cites  4  Car. 
cites  s.  c'    Wingfield's  cafe. 

accordingly. 

*— Ibid.  1 1 3«  cites  S.  C.  and  fays,  that  fo  by  reifon  it  will  be  inall  fuch  o&certun  gifts.        ■■■Ibi^ 

aia.  S.  P. 

rta'*  10.  A.  devifcd  by  his  will  monies  to  a  charitable  ufe,  HUh' 

Si.  0^^!  fio^^i  f<^  poor  people^  and  the  refidue  of  his  goods  to  be  employed 
cites  s.  c.     to  fuch  ufes  as  his  feofiees  (hall  think  meet.     The  devife  is  good. 

Toth.  95.  cites  9  Car.    The  Mayor  of  Briftol  v.  Whitton. 
Dake*s  I  r.  Whether  money  given  to  maintain  a  preaching  mnifier  be  s 

Char.^  ufe^  charitablc  ufe  ?  The  Id.  keeper  and  the  judges  did  decree  (not- 
cites^S.  C.'    withftanding  it  is  not  warranted  by  the  ftatute  to  be  a  charitable 

ufe)  that  the  (ame  (hall  be  paid  by  the  executor  to  (jich  mainte- 

najics. 
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nance.    Toth.  96.  cites  Trin.   15  Car.  ,  Pember  r.  the  Inhabit- 
ants of  Kingfton. 

*I2.  A.  dcvifcs  20/.  per  ann.  to  a  preaching  tnintfler^  and  dies^  Duke'i      '  ^ 
leaving  lands  and  aflets,  and  the  defendant  will  not  pay  it  accord-  %^y^^^l 
ingly.    The  court  with  the  judges  charges  her,  out  of  the  ailets,  cites  $•  c. 
to  buy  lands  to  perpetuate  it.    Toth.  ^6,  cites  Trin.  15  Car.    Pen- 
fterd  V.  Pavier. 

13.  Devife  of  a  charity /^  the  poor  indefinitely.  In  fuch  cafe  Byiherw/ 
equity  gives  the  di/^fal  thereof  to  the  king.  Fin.  Rep.  245.  HiU.  Jjfc  *|j,J** 
28  Car.  2.    The  Attorney-General  v.  Peacock.  be  to  the 

poor  of  the 
hofpital  of  that  pari/h  where  the  teftator  lived  \  and  if  no  bofpital  there,  then  to  the  poor  of  that  pihili* 
Fio.  Rep.  245*  in  S.  C. 

14.  A  gift  to  raife  money  toprtfecute  offenders  will  not  be  good  as 
a  charitable  ufe  ;  per  curiam  obiter.  2  Salk.  605.  pi.  3.  Pafch* 
2  Ann.  B.  R.  in  cafe  of  the  Queen  v.  Savin. 

15.  //r  Saffrort'-Walden  in  EiTex  was  a  free^chool^  and  P.  and 
others  fubfcribed  to  a  charity^chool  tliere  of  12  boys  and  I2  girl$» 
which  fubfcription  was  only  during  the  pleafure  of  the  benefaBors, 
P.  being  delighted  with  thefe  charity-children,  declared  he  would 
leave  them  fomething  at  his  death.  P.  by  wilt  gave  500  /•  to  the 
eharityfchod.  The  Id.  chancellor  faid,  that  though  the  free-fchool 
be  a  charity-fchool,  yet  that  for  boys  and  girls  went  more  com- 
monly by.  that  name}  and  as  the  teftator  was  fond  of  the  latter, 
and  declared  he  would  leave  them  a  legacy,  therefore  that,  and 
not  the  firee-fchooly  is  intitled  thereto ;  and  becaufe  it  was  objedl- 
ed  that  on  the  failing  of  this  charity-fchool  the  charity  ought  to 
revert  to  the  founder,  he  gave  liberty  to  the  parties  in  fuch  cafe 
to  apply  aeain  to  the  court.  Wms.'s  Rep.  674.  pi.  93.  Mich* 
1^720.    The  Attorney-General  v.  Hudfon. 

1 6.  One  Timothy  Wilfon  being  feifed  of  lands  in  fee,  and  alfo 
polTefled  of  a  conliderable  perfonal  eftate,  by  will  dated  2  2d  of 
March  1 7 14,  gave  all  his  real  and  perfonal  eflate  to  two  truJfeeSf  their 
heirs f  &c.  in  truft,  to  pay  the  produce  thereof  to  his  niece  Elizabeth 
Wilfon  for  her  life,  and  after  her  death  he  gave  the  faid  real  and 
perfonal  eflate  to  the  fin  andfans^  which  his  niece  fbould  leave  behind 
herjfeverally  and  fucceffively  according  tofeniorityi  and  the  heirs  of  the 
body  of  fuch  fin  and  fins  ifliiing,  the  elder  to  be  preferred,  &c.  and 
for  want  of  fuch  tflue,  that  is,  in  cafe  all  fuch  fons  died  without  iffue 
before  any  of  them  attained  21,  then  he  gave  the  fame  to  the  daughter 
and  daughters  which  his  niece  fbould  leave  behind  her  at  her  death, 
and  the  heirs  of  their  refpeSlive  bodies  ifluing  ;  and  for  want  of  fuch 
iffue,  that  is  (as  he  expreffcd  himfelf )  in  cafe  all  fuch  daughters 
died  %vithout  ijfue  before  any  of  them  attained  21,  tlien  the  faid 
truftees  and  the  furvivor  of  them,  and  the  heirs  and  executors, 
&c«  of  the  furvivor,  were  to  dijpofe  ofliis  real  and  perfonal  eftate 
to  fuch  of  his  relations  of  his  mother's  fide  who  were  moft  deferving^ 
and  in  fuch  manner  as  they  thought  ftj  and  for  fuch  charitable  ufes 
and  purpofis  as  they  fbould  alfo  thitJt  moft  proper  and  convenient. 
One  of  the  truftees  declining  to  a£t  in  the  truft,  Elizabeth  brought 
her  bill   in  Michaelmas   I7i5>  to  compel  aim  to  z(X  in  the 

Vol.  IV.  P  p  truft. 


4^6  Charitable  mtt. 

truft,  or  to  transfer  die  iame  is  the  court  (hould  AxttCt ;  and 
he  reftifing  to  zCt,  the  court  decreed  him  to  affign  the  tniit  as 
the  maftcr  Ihould  dired,  and  accordingly  he  by  leafe  and  reletfe 
mffinied  and  conveyed  the  premi&s,  with  the  approbation  of  the 
snafter,  to  another  perfon  in  truft  for  the  ufes  of  the  faid  will. 
BBKsbeii  died  nvithout  ijfut  in  1732,  and  on  a  bill  brought  by  the 
teftator's  relations  on  the  mothers  fide,  to  have  then*  fliate  of  the 
faid  eftate,  and  on  a  crofs  bill  broa^t  by  the  attorney-general 
to  have  the  fame  applied  to  charitable  ufes  as  the  court  fliould 
diredly  the  majltr  (f  the  rolU  held  clearly  that  the  limitation  over 
of  the  perfonal  eftate  was  good,  and  that  the  power  given  bf 
the  will  to  the  •  tniftees  of  diftributing  the  teftator's  eftate  as 
thev  thought  fit  was  at  an  end,  and  could  not  be  afligned  over, 
and  that  therefore  the  power  of  diftributing  the  fame  devoWed 
on  the  court ;  and  fhe  dlre^led  that  one  half  cf  the  faid  efiatejhmdi 
go  to  the  tejlatof^s  relations  on  the  mother^!  Jide^  and  the  other  half 
to  charrlaUe  ufis^  the  known  rule  that  equity  is  equity  being  (as  he 
iiiid}  the  beft  meafure  to  go  by.  He  faid,  that  he  had  no  niie 
of  judging  of  the  merits  of  the  teftator's  relations,  and  could  not 
enter  into  fpirits,  and  therefore  could  not* prefer  one  to  the  other; 
but  that  all  ihould  come  in  without  diftin£^ion,  excluding  only 
thofe  that  were  beyond  the  jd  degree.  He  held^  that  as  to  the 
perfonal  eftate,  there  ihould  be  no  reprefentation  of  thofe  rdehons 
who  died  in  the  life^time  of  Eli%.  For  before  her  death  no  pait 
thereof  vefted  in  any  of  the  relations,  and  it  was  contingent 
whether  they  would  be  intitled  thereto  or  not,  and  decreed  fo 
accordingly.  His  honour  cited  a  cafe  determined  by  Ld.  Cowper, 
which  was  where  one  gave  his  perfonal  eftate  to  his  relations^  fearing 
God  and  walking  humbly  before  him^  and  decreed  by  him  that  it 
fhould  go  equaily  among  his  relations.  MS.  Rep.  Nov«  30J  173$* 
Doyley  &  sd'  v.  Att.  Gen.  &  al',  &  e  contra. 


(D)     Altered. 

Bat  It  wai     I .  ITirHEN  a  thing  IS  difpofcd  to  maintain  contempt  and  ifie* 
thfco^  ^^"'^^  ^^  ^"y>  ^^*  ^^^^  *o  he  ordered  and  difpofedbf 

that  Che        the  court  to  a  contrary  ufe  arid  end.    Lane,  44.   Fafch.  7  ]^ 
fnmcK  had  f^^„  ^.j^^j  Vcnabk's  cafe. 

alwayi  been         ° 

to  apply  them  in  iodtm  gaure*    Vcm*  S51 .  in  cafe  of  the  Attorney-General  v.  Baxter. 

2.  The  donor  of  a  houfe  to  a  vicarage  for  the  vicar  to  live  in, 
and  a  leafe  to  be  made  by  the  truftees  to  the  vicar  for  the  time 
being,  on  condition  of  his  having  no  other  living,  and  of  his  being 
refident,  being  miftaken  in  his  title^  as  thinking  tlic  vicarage  was 
donative  where  it  was  prefentative,  made  no  preientation  of  1 
vicar,  in  default  whereof  the  king  prefented  by  lapfe.  Decreed 
that  the  truftees  leafe  this  houfe  to  die  king's  prefentee^  but  wie^ 
the  conditions  abovementioned.  Nelf.  Ch.  Rep.  40.  15  Car* 
Joyce  v.  Oibome. 

3.  A  fubmiifion  was  to  arbitrators  touching  lands,  andtbef 
were  awarded  to  Bm  and  poiTeinon  delivered  accordingly^  and  no     , 
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cktm  wa9  made  during  B.'s  Kit»  B.  hj  his  wiU  devlfed  diefe 
lands  to  a  charity.  J.  S.  purchafed  thefe  lands,  with  notice  of 
the  award  and  devife ;  and  it  was  decreed  that  the  teftator  being 
hititkd  in  tftfky  to  the  iand  by  the  award,  and  the  purchafor  hav- 
ing notice,  his  purchafe  is  not  good,  and  the  charity  (hall  be 
eftabliihed.  Fin.  Rep^  75.  HiU.  2$  Car.  a*  Chard  Pariih^ 
&c.  y.  Opie. 

4*  A  devife  was  of  a  charity  to  the  poory  without  faying  what 
poor ;  equity  giycs  the  difpofd  of  this  charity  to  the  klng^  and  in 
this  cafe  the  king  gave  it  to  the  governors  of  Bridewell,  Chrift- 
church,  and  St.  Thomas's  Hofpital,  for  the  40  poor  boys  in 
Chrift's  Hofpital,  educated  there  to  learn  the  art  of  navigation. 
Fin.  R.  145.  Hill»  a8  Car.  a.  Att.  Gen.  alias  Chrift's  Hofpital,  v. 
Peacock. 

5.  General  charities  are  under  the  dire£lion  and  difpofal  of  the 
kmg,  and  not  of  the  commiflioners,  and  to  be  fettled  by  infor- 
mation in  chancery  for  the  king  \  but  where  the  charities  are  de-    [  487 1 
vifed  to  tlie  poor  for  ever,  tlie  king  cannot  difpofe  to  the  poor 
kindred  of  the  teftator,  becaufe  they  cannot  live  poor  for  ever ; 

fo  that  fud)  difpofal  by  the  king  is  to  be  to  the  poor  who  may  take 
it  for  ever,  by  which  the  king  directed  it  to  Chrift's  Hofpital. 
2  Lev.  167.  Trin.  a  8  Car.  2.  B.  R.  Att.  Gen.  v.  Matthews. 

6.  C  dcvifed  ^.falarj  for  maintenance /jf  independent  tenures  in  3  *Chan. 
tnarket  towm^  and  devifed  the  eftate  thus  charged  to  his  nephew,  Hm?v  i^ 
who  afterwards  devifed  it  for  payment  of  his  debts.    Bill  was  31  Car.  a. 
brought  to  have  the  lands  fold  for  payment  of  the  debts.    After-  The  Att. 
wards,  upon  an  information  for  the  cbirity,  the  growing  payments  combe  S.C, 
and  arrears  were  decreed,  and  the  independent  le&ures  changed  decree  J  ac- 
iiUo  cdteclnftical  IcElures^  in  the  fame  3  market  towns,  and  this,  «o'<^ntf /• 
though  there  were  not  fuf&cient  to  pay  the  debts.     2  Vern.  267. 

in  pL  252.  cites  it  as  decreed  in  \^^<^^     Combes's  cafe. 

7.  Ho  agreement  of  parijhioners^  where  feveral  charities  are  given  Ai  if  money 
for  feveral  purpofes,  can  alter  or  divert  them  to  other  ufes,  but  tmdsfetrW, 
they  muft  be  applied  for  the  purpofes  for  which  they  were  given,  firrepain  of 
Veni.  42.  pi.  43.  Fafch.  1682.    Man  v.  Ballet.  VftX,\dV 

wuuM*ensnft  9f  a  UEtuwer  hy  agrean^t  of  tht  tm^kntri^  the  money  fo  paid  to  the  padbn  ihall  n<»t  be 
allowed  on  account.     Vein.  41.  pi.  43.  Palch.   i68i.     Man  v.  Bailee.  '  It  mull  be  accepted 

on  the  fame  terms  as  given  upon,  or  leire  it  to  the  right  heir.    Fin.  R.  ftis.   St.  John's  Coll.  Caai« 
bridge  v.  FUtt. 

8.  A  man  having  devifed  50 1,  per  ann. yir  a  leffurer  in  polemical 
or  caftiiftical  divinity^  fo  as  he  nvas  a  hatchebr  or  doctor  in  divinity,  and 
50  years  of  age,  and  would  read  5  le£lures  every  term,  and  at  the 
end  of  every  term  would  deliver  fair  copies  of  tnc  fame,  to  be  kept 
in  the  aniverfity,  and  in  default  of  fuch  a  leflurer,  he  gave  that 
50 1.  per  ann.  to  college  in  Oxon.  Now,  upon  tliis 
information,  the  univerfity  of  Cambridge,  with  the  confent  of  the 
heir  at  law,  would  have  nad  the  rigour  of  the  qualifications  miti- 
gated, viz.  That  a  man  of  40  years  of  age  might  be  made  capabll^ 
of  this  falary,  and  that  3  le£lures  every  term  might  fervc  turn, 
and  that  if  he  delivered  fuch  fair  copies  of  his  lectures  once  a 
ycari;  it  ihould  be  Sufficient ;  but  the  Id.  chancellor,  though  no 
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one  made  oppofidon  to  it»  refiifed  to  intermeddle  in  it,  and  fud^ 
they  fliould  be  held  to  the  letter  of  the  charity,  and  that  the  heir 
had  no  power  to  alter  the  difpofition  made  by  his  anceftor,  Vem. 
55,  c 6.  ph  52.  Pafch.  i682«  the  Att.  Gen.  v.  Marg.  &  Reg. 
Pro^flbrs  in  Cambridge,  &c. 

9.  Devife  of  loool.  for  fuch  charity  as  teftator  had  by  writing 
appointed,  and  no  fuch  note  being  to  he  founds  the  king  appointed  the 
chaiity,  and  the  fame  was  decreed  accordingly.  Vera.  224. 
pi.  223.    Hill.  1683.     Att.  Gen.  v.  Syderfin. 

I  o.  A.  devifed  feveral  particular  charities,  and  the  furplus^^r 
the  good  of  poor  people  for  ever.  The  furplus,  being  indefinitely 
devifed,  it  was  decreed,  that  the  king  may  apply  the  charity.  Vera. 
225.  cited  Hill.  1683.  in  the  cafe  of  Att.  Gen.  v.  Siderfin,  as  the 
cafe  of  Frier  v.  Peacock. 
So  f»  60  pu  1 1.  Money  devifed  to  ejcEled  mimflers ;  the  king  has  the  olfpofal 
r^^     of  it.     2  Chan.   Cafes,    178.     Mich.   2  Jac.  2.     Att.  Gen.  v. 

dcciced^  per  Rider. 

Lit.  lUeper 

Northf  for  the  maintenance  of  a  chaplain  for  Chelff  a  College.     Vem.  24^.  pi.  i,^y  Tnn.  16S4. 

Att.  Gen.  t.  Baxter. .^— But  this  decree  was  d'ircharged»  and  the  in^rmatjon  diunifiedy  and  the 

money  then  remaining  in  court  ordered  to  be  paid  out  to  Mr.  Baxter,  to  be  by  him  diftributed  accord- 
ing to  the  will;  per  Lds.  Comminionen.     %  Vern.  X05.  Trin.  X6S9.     Att.  Gen.  ▼.  Hughes. 

[488  j  12.  John  Sncl!,  by  his  will,  charged  his  real  and  pcrfonal 
eftatc  with  an  annual  fum,  or  exhibition,  for  the  maintenance  of 
Scotchmen  in  the  univerfity  ofOxon*  to  hefeni  into  Scotlandy  to  props' 
gate  the  doSlrine  and  difapline  of  the  church  of  England  there.  Now, 
by  the  late  aft  of  parliament,  prcfbyters  are  fettled  in  Scotland; 
and  it  was  infilled,  that  although  the  charity  cannot  now  take 
place  according  to  the  letter  and  cxprefs  direftion  of  the  will,  yet 
it  ought  to  be  performed  cypres^  and  the  fubftance  of  it  may  be 
purfued,  that  is,  to  propagate  the  doftrine  and  difcipline  of  the 
church  of  England,  though  not  in  the  form  and  method  intended 
by  the  tcftator,  and  (hall  not  be  roid,  fo  as  to  fall  into  the  eftatc, 
and  go  to  the  heir ;  no  decree  appears.  2  Vern.  2(56.  pi.  252. 
Pafch.  1692.     Att.  Gen.  v.  Guife. 

13.  A  charity  given  to  maintain  popi/h  priejis  was  applied  by  the 
king  to  the  other  ufes^  and  not  to  turn  to  the  benefit  of  the  heir. 
2  Vern.  %66*  pi.  252.  Pafch.  1692.  Arg.  cites  it  as  adjudged 
in  the  exchequer,  and  affirmed  on  appeal  to  the  houfe  of  lords. 
Gates  y.  Jones. 

14.  An  information  was  exhibited  in  the  exchequer,  to  difcover 
nvhether  an  abfolute  devife  of  lands  was  not  really  in  truft  for  fuper- 

Jlitious  ufcs^  and  if  fof  tl>en  to  have  an  application  thereof  to  an  uje 

truly  charitable;  and  it  was  held,  firft,  that  the  king,  as  head  of 

the  commonwealth,  is  obliged  by  the  common  law,  and  for  that 

purpofe  intruded  and  impowered  to  fee  that  nothing  be  done  to 

the  difherifon  of  the  crown,  or  the  propagation  of  a  falfe  religion, 

and  to  that  end  intitled  to  pray  a  difcovery  of  a  truft  to  a  fttper* 

ftitious  ufe,  and  this  ufe,  being  fuperftitioUs,  is  merely  void,  and 

for  that  reafon  the  king  cannot  have  itj    yet,  however,  it  >* 

not  fo  far  void  as  that  it  (hall  refult  to  tne  heir,   and  there- 
fore 


fore  the  king  (hall  order  it  to  be  applied  to  a  proper  ufe. 
I  Salk,  162,  163.  pi.  I.  26  May,  1693.  The  King  v.  Port- 
ington. 

(E)     Favoured  and  Conftrued.     How. 

X.    A      Dcvifed  lands  to  truftees  in  fee  for  maintenance  of  a  s.c.  cited* 
^^*    preacher,  and  fchoolmafler,  and  fo  many  poor  people,  fo  JJ]^'.,^™. 
much  to  each,  and  which  amounted  to  the  annual  profits  of  the  land  in  checafeof 
at  the  time.     The  /and  was  thm  of  the  value  of  ^S  ^'   a  year ^  hut  the  Att. 
afterwards  came  to  he  worth  1 00  /.  a  year.     Refolved,  that  the  re-  Mw7of 
venue  fhould  be  employed  to  increafe  the  ftipends  of  each,  and  if  Coventry^ 
there  be  any  furplus,  it  ftiall  be  employed  for  a  greater  number  of  ^Wch  cafe 
poor,  and  the  devifees  Jhall  take  nothing  to  their  own  ufe ;  for  it  ap-  ti^reroiioii 
pears  that  the  whole  fhall  be  employed  in  works  of  piety  and  infteofdU 
charity,  and  as  a  decreafe  of  the  value  would  be  a  lofs  to  the  j^*"  '*J**'j 
preacher,  fchoolmafter,  and  poor,  fo  when  it  increafes  it  fhall  be  ^n  which  in' 
to  their  profit ;  by  all  the  judges.     8  Rep.  130.  b.  Pafch.  7  Jac.  all  70I.  per 
Tlietford  School's  cafe.  ^rT** "' 

lervedy  was 
granted  by 
Jung  H.  8.  to  the  corporation  of  Coventry ;  400 1,  of  the  purchafe  money  was  paid  by  the  corpotationy 
and  \ooo  1.  by  Sir  Thomas  White,  but  in  the  grant  the  cwrforamn  noatfaid  to  ht  ste  furcha/oriy  and  it 
was  hy  tbt  dttd  diclared  that  the  vtb^le  70/.  per  ann,  Jbouid  he  apflud  to  feveral  charities  therrin  men* 
iioiteJ,  The  leafes  expiring,  the  Taiue  of  the  lands  were  greatly  increafed,  but  the  furplus  had  been  all 
along  received  by  the  corporation  of  Coventry,  the  lands  therafelves  not  being  given  to  the  charities^ 
but  particular  rents  out  of  the  lands.  It  wat  decreed,  that  the  corporation  ihould  have  the  furplus  of 
the  profits.  The  Id.  keeper,  and  3  judges,  afiiftants,  were  all  of  opinion,  that  this  cafe  was  not  vnthia 
the  reafonof  Thetford  School's  cafe,  but  that  there  was  a  plain  and  fif bftantial  diflerence  between  them  { 
for  in  that  cafe  the  Iand<>'  were  given  to  the  charity,  and  though  in  direding  the  application  of  it  li  fum 
certain  is  given  to  maintain  a  fchoolmader,  and  fums  uncertain  to  other  charities,  amounting  to  what 
was  the  value  of  the  eftate,  it  was  reafonable,  that  as  the  eftate  increafed,  the  charity  fliould  do  fo  too,  be. 
caufe  no  one  elfe  was  *  to  take  any  benefit  thereof  j  but  that  in  the  prefent  cafe  not  the  lands  tbemjelvet 
but  -JO  I.  a  year  ijfu.ng  out  of  the  landx  is  allotted  to  charhieSf  and  the  town  of  Coventry  is  txprefsly  mem^ 
fizned  to  he  the  purthaforSf  and  it  appears  that  they  raifed  400 1.  part  of  the  coniidention  money,  and 
that  with  fome  difficulty  by  fale  of  their  goods,  gold  rings^  box-money,  &c.  and  when  they  were  in 
that  low  and  decayed  condition,  as  mentioned  in  the  articles,  the  plaintiffs  would  have  it  prefumed,  that 
'they  were  fuch  good  chriftians  as  to  fell  all  they  had  to  give  it  to  the  poor ;  and  the  information  waa 
unanimoufly  difmifled ;  but  upon  an  appeal  to  the  houfe  of  lords  the  difmiflion  was  reverfed,  and  the 
defendants  ordered  to  account  for  the  improved  value  of  the  land,  and  the  cbirittcs  to  be  augmented  in 
proportion.  *  [4^9  3 

•     2.  By  devife  of  the  rent  of  his  land  to  a  charitable  ufe,  the  land  IWd.  wa* 
itfelf  paflcs,  and  it  (hall  be  taken  largely  for  a  devife  of  the  rent  s.p.^'^^ 
then  referved,  or  afterwards  to  be  referved  upon  an  improved  value ;  fers  to  s.  cl 

refolved  by  the  judges  on  a  reference  by  the  Id.  keeper,  and  his  lord In  the 

fliip  decreed  accordingly.    Duke's  Char.  Ufes,  71.  pi.  7.    9  Jac.  w'il2ck% 
Kcnnington  Haillng's  cafe.  rent  demifed 

[dcvifed]  to 
charitable  ufes,  tarrttt  the  land.    Toth.  269*  cites  S  Car.    Leonerv.  Linningtan* 

3.  A  deht  which  is  a  f  chofe  en  oBion  was  given  for  the  ereftion  ^jjJfc'* 
of  a  fchool,  and  held  a  good  appointment  within  the  43  Eliz.  ^^"'i.  ^J^* 
Toth.  91-3  Car.  Hungate  ex  Parte  Inhabitants  of  Sherborne.        cites  s.c* 

He  S.  p.  de« 

creedy  whether  the  debt  be  owing  by  ftatote,  bond,  jadgflaenty  or  recognifance.— — Ibid.  m. 
cJrKS  S.  C*  and  S.  P.  accordingly.        f  In  the  original  it  is  (chatitaUc  nib  in  lAioa). 
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4*  If  one  devifea  money  to  a  charitable  ufe  for  relief  of  the 

poor,  and  makes  2  acecutorsy  and  dies,  and  they  prove  the  will, 

and  jointly  inUrmeddle  with  the  receipt  of  the  Ptoney^  and  theonetrufis 

the  other  with  the  moneys  and  to  pay  it  accor£ng/y,  and  he  wq/fes  it, 

and  dies  in/oiventy  the  mrvivor  (hall  be  charged  with  the  whole,  if 

the  teftator  left  aflets  to  pay  it,  becaufe  they  jointly  meddled  in 

the  execution  of  the  will  j  but  if  he  that  died  had  only  proved  the 

will  in  the  name  of  both,  and  the  furvivor  had  never  meddled,  he 

ihould  not  be  charged;  becaufe  the  other  had  a  joint  authority 

with  him  from  the  teftator,  and  he  could  not  hinder  the  other^s 

intermeddling.  Duke's  Char.  Ufes,  66,  67.  pl«  4*  16  Mar*  4  Gu'. 

the  Poor  of  W  althamftow  in  Eflex's  cafe. 

Ibia.  64.  ^^  If  ^  ^^i  if  granted  out  of  land  to  a  charitable  ufe,  this  it  feemt 

Cir.'i?^ft  ^  ^  charge  thatjhallgo  with  the  land  in  whofe  hands  focver  it  comes, 

Grinftead**    albeit  it  be  not  fo  by  the  ftri£l  rules  of  law,  and  a  diftrefs  may  be 

**J'.^' **•     taken  for  it  upon  the  terre-tenant  for  all  arrears  in  whofe  time  foever  it 

70.  pi.  8.    ^^ '  snd  the  party  muft  have  his  remedy  againft  them  that  had 

Hiu.  14       the  land  for  the  arrears  in  their  time  in  cnancery.    Duke's  Char. 

W%bM      Ufcs,   125. 
SniiabitaiitB  in  Eflex,  S.  P. 

6.  In  cafe  of  charitable  ufes,  the  charity  is  not  to  be  yjif  tfHe 

for  want  of  every  circumftance  appointed  by  the  donor.     N«  CL 

R.  40.  12  Car.  I.    Joice  v.  Ofborne. 

Char'Vf         ''•  ^^^^^^  ^^  *  portion  of  tythes,  to  the  intent  that  the  profits 

46,4.7,      '  (hould  be  employed  to  build  a  grammar  fcbool,  and  for  the  matnte^ 

Pafch.  16     nance  of  the  majier  s  the  tithes  were  then  in  leajefir  a  term  ^ years f 

Wrf  h*t        ^^  the  yearly  rent  of 'j  L  the  devifees  received  the  rent,  and  built  the 

theSdiobiof  fchool,  and  in  confideration  of  the  furrender  of  the  term,  they 

Newport-     granted  a  longer  term  to  the  firft  leflee,  (viz.)  for  50  y^nrs  mt  tho 

£fl^.'^      ^wtf  rent  i  the  leflee  died  about  24  years  after  the  commencement 

of  his  leafe,  and  his  executors  enjoyed  it  about  14  years  after- 

wards,  during  all  which  time  the  yearly  value  was  worth  43/.  ptr 

ann.  more  than  the  referved  rent;  but  befire  the  leafe  of  ^o  years  exm 

pired,  thefurviving  devifee  made  a  leafe  ofthofe  tithes  for  21  yemrs^  at 

\  49^  3    l^^  yearly  rent  of  ic  /.  to  commence  after  the  expiration  of  the  Uafe  for 

^o  years  :  adjudged  that  this  concurrent  leafe  was  void,  being  made 

to  defraud  the  charity  of  the  increafe  of  the  tithes,  which  was 

then  worth  60 1,  per  ann.  more  than  the  referved  rent,  and  that 

the  truftees  ought  to  let  it  at  that  value,  and  not  exceeding  21 

years.    Nelf.  Abr.  434,  435.  pi.  8.  cites  16  Car.  a.   Wright  v. 

the  fchool  of  Newport. 

Achtritr  8.  M.  C.  bequeathed  1 00/.  to  the  church^wardens  and  overfetrs  ^ 

Vtbr^cf  ^'^'  P^^f  ^*^  porijb  of  St.  Gile/s  without  Cripplegate,  London,  part 

tbtfetriihcf  whereof  lies  in  London,  and  part  in  Middlefex,  to  be  paid  to 

L.  in  the      them  to  cucrcafe  the  parifti  ftock,  which  was  paid  to  them  accord- 

M!"wW4f  ^^8^7'  ^^^  ^^y  placed  the  fame  out  at  intereft,  and  received  3L 
tbcrehw  intereft,  ^nA  paid  it  to  the  poor  of  that  part  of  the faidparifb  which  lies 
fuchparijb  nuithin  London,  but  no  part  thereof  to  the  poor  of  the  other  part  of  the 
7jlhJt  h^thi  P^"^  which  lies  in  Middlefex*  It  was  decreed  by  the  comimlEoii* 
€wnty  ofD.  erS|  that  the  payment  ihould  have  been  to  both  parts  of  ^e  pariffli» 

as 
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as  well  that  in  Middlefex,  as  in  London ;  but^  upon  exceptions  Per  cur. 
taken,  that  decree  was  rcvcrfed.  Duke's  Char.  Ufcs,  52.  19  Car.  a.  ^^^^-^t^ 
in  Cane.  Rooks  v.  D.  in  the  county 

ofD.  the 
iefiatcr  muft  mean  that  parifli»  becaufe  It  appeared  that  be  wss  bom  tbtrtf  and  that  both  he  and  hit  pt* 
icott  iived  andd'ud  in  that  farifim    Fiii.  Rep.  395.  Mich.  30  Car.  a*    Owens  ▼•  Bean. 

9.  Wlicre  a  will  or  money  given  to  a  charity  have  been  con-  i>i»ke'« 
cealed,  the  fame  has  been  decreed  to  fupport  a  charity ;  as  for  in-  ^*^  V^^* 
ftance,  the  vjtll  of  James  Meek  was  concealed j  by  'which  he  gave  a/car;  a« 
100  /.  per  ann.  in  £a{l-Smithfield,  St.  Katherine's  and  Aldgate*  S'  ^* 
to  learn  poor  fcholarSi  to  he  ehofen  out  of  the  free-fchool  in  Worcejler^  to 
be  educated  in  Magdalen^ball  in  Oxford :    it' was  proved  he  made 
fuch  a  will,  and  that  a  little  before  his  death  he  declared  that  he 
would  not  alter  it ;  and  the  heir  at  law  refufing  to  convey  thefe 
houfes  out  of  which  the  rent  ifiued,  according  to  the  will  of  the 
te(tator ;  4he  commiflioners  decreed,  that  the  chancellor,  mafter 
and  fcholars  of  the  univeriity  fhould  ftand  feifed,  &c.  and  pay  the 
rents  as  direfted  by  the  will,  which  decree  was  af&rmed  in  chan- 
cery.   Nelf.  Abr,  436.  pi.  10.  cites  Moor  Ch.  Ufes>  79.  Meek  v* 
Magdalen-hall. 

lo»  Tertenants  leflees  of  a  charity  which  was  greatly  improved^ 

as  from  20  to  150 1.  per  ann.  were  ordered  to  augment  the  rent ^oL 

per  ann.  but  the  commiflioners  had  before  made  a  decree  for 

avoiding  the  leafes,  they  being  not  good  in  firidnefs  of  law, 

.  Chan.  Cafes,  195.  Hill,  aa  8c  23  Car.  a.  Smith  v.  Stowell. 

1 1.  One  Coleman  devifed  an  annuity  of  20  L  a  year  to  any  of  the 
fuitne  of  Coleman^  nvhojbouldbefit  to  be  ajhident  anirefide  in  Bennett 
College  in  Cambridge^  with  a  power  to  the  mafter  and  fellows  to 
di/lrain  for  this  annuity.  On  a  bill  brought  for  this  annuity  by 
the  plaintiff  Coleman,  a  ftudent  of  the  faid  college,  it  was  decree4 
accordingly.  Fin.  Rep.  30.  Mich.  25  Car.  2.  Coleman  v.  Cole« 
man  and  the  Mafter,  &c.  of  Bennet  College. 

12,  Lands  were  charged  with  payment  of  a  charity  of  1 000 1, 
and  the  money  was  paid  to  the  executor  of  the  executor  of  the 
teftatrix,  after  which  the  lands  were  fold;  decreed  that  the  jpzy^ 
ment  was  made  to  a  wrong  hand;  for  that  by  7  Jac.  i.  3.  itjbpuld 
have  been  paid  to  the  parfon  oftheparifi}  or  vicar ^  Qfc,  that  the  lands 
are  ftill  chargeable  with  it.  Fin.  R.  187.  Mich.  26  Car.  2, 
Attorney-General  for  the  King  andf  Re&or  of  Chiddlefton  cum 
Farley  in  Hampfhire,  and  the  Churchwardens  and  Overfeers  of  the 
Foor  of  that  Parifli,  v.  Lord  Newport  &  Worfley. 

1 3,  Lands  were  pven  to  the  poor  of  the  city  of  Rochefter ;  it  was 
decreed  that  the  poor  of  the  liberties  and  precinBs  of  the  faid  city 

Jhallhave  afbare  of  the  charity.     Fim  Rep.  193.  Hill,  27  Car.  2« 
Attorney-General  v.  the  Mayor  of  Rochefter. 

14.  A.  lived  in  Lambeth^  and  built  an  alms  houfe  there,  vfberein  [  491 1 
he  placed  7  poor  women  of  Lambeth  of  60  years  old  and  more,  and 
charged  Caroon  Houfe  there  with  payment  of  4 1.  a  year  to  each^ 

and  directed  that  the  places  of  fuch  as^died,  fbould  befiippM  h  others^ 
but  did  not  mention  whether  of  Lambeth f  or  any  other  pari/p^  The 
^(irt  4c^reed  the  poor  wpmen  to  be  ehofen  put  of  I^ambeth  only^i 
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and  not  out  of  any  other  pariih ;  becaufe  otherwife  th«  charitf 
would  rather  be  a  prejudice  than  a  kindnefs  to  Lambeth ;  for  if 
taken  out  of  other  parifhes,  Lambeth  mult  maintain  them,  the 
4I.  a  year  not  being  fufficient  to  maintain  a  poor  woman  of  60 
years  old.  Fin.  Rep.  353.  Pafch.  30  Car.  2.  Attorney-Gene- 
ral V.  Whitchcott,  alias  Bodwyn  &  al',  v.  Whitchcott. 

15.  Lands  pur  outer  vie  devifed  to  charity  were  decreed,  though 
the  charity  is  not  within  the  ftatute  of  43  £liz.  4.  2  Chan. 
Cafes,  18.  Hill.  31  &  32  Car.  2.     Attorney-General  v.  Combe. 

16.  The  poor  people  of  an  hofpital  were  appointed  to  have  8  Jl 
a  day^  and  the  guardian  8  /.  per  ann.  A  prebend  refidentiarf 
for  the  time  being  was  to  be  the  guardian.  The  revenue  was  im' 
proved  to  60 1.  per  ann.  Ail  above  8  L  per  ann.  was  decreed  to 
the  poor.  Some  of  the  counfel  made  a  difference  between  this 
cafe  and  where  the  only  employment  was  to  be  a  guardian. 
2  Chan.  Cafes,  53.  Trin.  33  Car.  2.     Anon. 

17.  Charitable  legacies  by  tlie  civil  law  are  to  be  preferred  is 
other  legacies  s  and  if  the  fpiritual  court  gives  fuch  preference  in 
cife  of  deficiency  of  aiTets,  chancery  will  not  grant  an  injundion. 
Vern.  230.  pi.  226.  Hill.  1683.     Fielding  v.  Bond. 

18.  A  houfe  burnt  donvn  in  the  fire  of  London  was  charged  with 
2§s.  a  year  ancient  rent  to  a  charitable  ufe^  of  which  there  was  an 
ar  rear  for  20  vears.  The  court  of  judicature  for  rebuilding,  fctdcd 
the  rent  of  the  tenant  at  5  1.  a  year.  The  queftion  was  who 
(Iiould  pay  the  25  s.  rent  and  arrears,  the  tenant  or  the  land- 
lord. Ld»  Keeper  ordered  the  growing  payments  and  arrears  of  tbt 
25  J.  to  be  deducted  out  of  the  rent^  and  the  tenant  to  pay  no  more 
'  rent  in  the  mean  time.  Vern.  309.  pi.  304.  Hill,  1684.  Grice 
V.  Banks. 

19.  Charity  though  given  to  an  illegal  or  fuperflitious  ufe,  ihall 
not  be  void  lor  the  benefit  of  the  executor  or  heir,  but  ought  to 
be  performed  rjr-Zr^j';  Arg.  2  Vern.  266.  pi.  252.  Pafch.  1692. 
Attorney-General  v..  Guife. 

20.  A.  by  will  bequeathed  to  his  heir  at  law  (his  nephew)  40s. 
Then  adds,  heing  determined  to  fettle  for  the  future^  after  the  death 
of  me  and  my  luife^  the  manor  of  S.  with  all  the  lands,  woods^  and 
appurte/mnces  to  charitable  ufes^  I  devife  my  manor  of  5.  tvith  the  aP' 
purtenances,  to  F.  G.  and  H,  and  their  heirs  and  affigns  on  tnift,  &c. 
to  pay  and  deliver  yearfy,  for  every  feveral  particular  fums  there- 
in mentioned.  The  particulars  in  the  will  of  the  fums  to  be  paid  in 
charity  amounted  but  to  half  the  rent  of  the  manor,  as  it  was  at  the 
time  of  making  th^  will ;  yet  it  was  decreed  that  the  furplus 
fliould  be  difpofed  in  charity,  and  not  go  to  the  heir ;  and  the 
decree  was  affirmed  in  dom.  proc.  Parliament  Cafes,  22.  Arnold 
V.  Johnfon  &  al'. 

21.  On  the  foundation  of  an  hofpital  one  rule  is,  that  no 
leafe  be  made  for  above  21  years.  A  leafc  for  21,  with  a  m«- 
nant  to  make  it  60  years  by  renewal,  is  as  prejudicial  as  a  leafc  for 
60  years,  and  the  covenant  of  no  force  in  equity.  2  Vern.  4'°* 
pi.  376,  Hill.  1700.  Lydlatt  &  al'  on  behalf  of  Felftead  Hofpi- 
tal in  EfTex  v.  Sir  John  Foach. 

22-  A  cor- 
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)2.  A  corporation  for  a  charity  are  but  tniftees  for  the  charityi  ^ote,  chat 

and  may  improve^  but  not  do  any  thing  in  prejudice  of  the  ch'a-  {J^*^*^^^. 

rity»   or  in  breach  of  the  founder^s  rules;   per  Wright  keeper,  rule wai for- 

2  Vem.  412.  pL  376.  Hill.  1700.    Lydiatt  &  al'  v.  Sir  J.  Foach.  ther,thatoii 

for  II  yean  Jbould  be  rtjtrv<d  the  o/J  rent^  and  no  more ;  and  yet  by  deed  of  covenants  they  *  referred 
an  additional  rent  almoft  double  the  old  rent,  as  31 1.  per  ann.  for  iS  1.  per  ann.  and  yet  it  was  decreed 
to  be  paid,  though  this  is  contrary  to  the  exprefs  rule. 

1  Vem.  596.  pi.  535.  Mich.  1707.  Watfon  v.  Hinfwortb  Hofpital,  which  had  the'  fame  rule; 
and  Ld.  Elefmer  and  Ld.  Clarendon  kept  them  down  to  the  rule ;  but  per  Cowper  C.  the  rule  is  altera- 
ble as  prices  of  things  alter,  and  the  rent  may  be  increafed,  but  the  tenant  is  intitled  to  a  beneficial  leale, 
and  refened  it  to  the  archbiihop  of  Yotk,  to  certify  what  fine  and  rent  he  thought  reafonable. 

23.  Charity-Znn^  v^ere  leafed  at  a  great  under-value.  The  com- 
mimoners  decreed  the  leafe  to  be  fet  afide,  and  the  leflee  to  pay 
the  arrears  of  rent  according  to  the  full  value,  (the  odds  being 
from  24I.  per  ann.  to  1 33 1.  per  ann.)  and  to  deliver  up  the  poiTciTion. 
The  court,  on  exceptions,  confirmed  the  decree  as  to  the  making 
the  leafe  void,  and  delivering  pofTeffion,  and  to  fet  out  the  charity- 
lands  from  the  lefTee's  other  lands  which  lay  intermixed.  2  Vern. 
414.  pi.  378.  Hill.  1700.  Sir  W.  Rerelby,  Exceptant,  Farter 
and  Dun,  Schoolmafter  and  Uiher  of  Pocklington-School,  Ref- 
pondents. 

24.  Charities  are.  not  barred  by  length  of  time^  or  any  flatute  ef 
Imitations  i  per  Ld.  Wright  and  3  judges.  2  Vem.  399.  pi.  369. 
Mich.  1 700.  In  cafe  of  the  Attorney-General  v.  the  Mayor,  &c. 
of  Coventry. 

25.  Lord  Coventry  having  decreed  a  leafe  of  charity-lands  to 
J.  S.  (who  had  been  at  great  expence  in  recovering  thofe  lands) 
for  99  years,  if  3  lives  lived  fo  long,  at  the  rent  of  one  third  of  the 
then  improved  value^  and  to  be  perpetually  renewable  without  fine.  It 
was  now  decreed  that  the  leafe  (hould  be  renewed  toties  quoties 
without  fine,  but  the  rent  not  to  be  computed  according  to  the 
value  of  the  land  when  the  decree  was  made,  but  at  the  improved 
value  at  the  time  it  (hall  be  renewed ;  per  Cowper  C.  2  Vem, 
746.  pi.  653.  Hill.  1 7 16.  The  Attorney-General,  at  the  relation 
of  Wotton-under-edge,  v.  Smith. 

26.  Appointment  by  tenant  in  tail  (hall  bind  the  reverfioner  in 
fee,  the  ftatute  of  charitable  ufes  fupplying  all  defefts  of  aflurance 
which  the  donor  was  capable  of  making.  2  Vem.  755.  pi.  66o. 
Mich.  1717.    The  Attorney-General  v.  Burdett,  Smith,  &  al*. 

27.  One  by  will  gives  5  h  per  ann.  to  all  and  every  the  hofpi- 
tals  ;  and  it  was  proved  the  teftatrix  lived  in  a  place  where  there 
were  2  hofpitals.  It  ihall  be  taken  to  be  thefe  hofpitals,  and  not 
to  extend  to  another  hofpital  about  a  mile  from  thence,  though 
founded  by  the  fame  perfon.  Wms.'s  Rep.  425.  pU  118.  Fafch. 
1718.    Mafters  v.  Mailers. 

28.  The  reverfion  in  fee  rfdiverfe  lands^  on  which  70  A  per  ann. 
rent  was  referved,  was  given  to  the  corporation  of  Coventry,  and 
the  whole  70/.  appointed  to  particular  charities*  Afterwards  the 
leafe  expired,  and  the  rents  were  greatly  increafed.  The  overplus 
fliall  be  applied  to  the  augmentation  of  the  charities,  and  not  for 
the  benefit  of  the  corporation.  MS.  Tab.  March  8,  1720*  The 
Mayor  of  Coventry  v.  the  Attomcy-GeucraL 
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29.  Infirmatlw  to  eftablifli  a  charity  of  lands  gWen  by  will, 
againfi  the  heir  at  law  of  the  devifor.  The  defendant  by  his  an- 
fwer  did  not  inJtH  upon  bis  tit/e,  nor  did  he  exprefsly  difclaim  f  but  bii 
coun/el^  at  the  hearings  had  no  injlruifiom  to  injifi  on  the  itftnianft 
title^  or  to  pray  a  triaJ  at  law^  and  thereupon  the  court  decreed 
the  lands  to  ike  charity.  Upon  a  petition  of  re^^hearingj  the  dd- 
fendani  by  his  counfel  in/tfted  upon  bis  title  as  heir  at  law»  and  that 
the  devife  was  voids  but  the  court  would  not  now,  at  the  re- 
hearing, allow  the  defendant  to  iniift  upon  his  title,  fmce  he  had 
waived  it  before  by  his  counfel  at  the  hearing,  but  faid,  he  was 
concluded  by  it ;  and  though  it  was  admitted  to  be  a  Jouhtful cafe, 
the  court  would  not  fufFer  counfel  to  argue  it,  but  affirmed  the 
decree ;  per  Ld.  Macclesfield.  MS.  Rep.  Mich.  9  Geo.  in  cane* 
The  Attorney-General  v.  Ardcm, 
« 

C  493  3    (F)     Truftees,    &c.     Favoured ;   or  punifhcd  for 

Mifbehaviour,   &c.     In  what  Cafes. 

X.   T^Xecutors  having  goods  of  their  teftator  to  difpofe  topioat 

-^  ufes,  cannot  forfeit  them ;  for  they  have  them  not  for 

their  own  ufe ;  but  their  power  is  fubje£l  to  the  amtrmdmni  tf 

^  ibe  ordinary^  and  the  ordinary  may  make  diilribution  of  them  to 

pious  ufes.     And  it  was  faid  at  bar,^  that  the  ordinary  might 

make  the  executors  to  account  before  him,  and  to  puniih  them 

according  to  the  law  of  the  church  if  they  fpoil  the  goods;  but 

cannot  compel  them  to  employ  them  to  pious  ufes.    Owen,  331 

34.  Hill.  40  Eliz.  per  Cordell^  Mailer  of  the  Rolls,  in  the  cafe 

of  Stinkley  v.  Chamberlain. 

Dnke's  2.  If  land  is  given  to  find  a  priefl  in  D.  and  one  is  pmnUdmd  ift 

fJe^'cUw*'  *'  ^^^^  *®  *  mifemployment  i  per  Altham,   baron.    Lane,  iiS« 
S.  c.  &       Pafch.  9  Jac. 

S.  p.  and 

fays,  that  the  con«eiti]if  it  to  ofther  ufet  than  according  to  the  intent  of  the  donor,  h  a  milbsploySiati 

•s  if  it  was  to  find  a  preacher,  and  the  tniftees  employ  it  to  the  poor^  or  foipe  other  kind  of  nic* 


3.  Monies  given  for  relief  of  the  poor  were  laid  out  on 
^  conduit;   and  adjudged  a  mifemployment.    Duke  of  Charitable 
Ufes,  94.  5  Car.  i.  Wivelfcomb  in  com.  Somerfbt, 
8.  P.  ind  ^,  Keeping  the  profits  of  lands,  or  money  given  to  a  charitaUeufe  in 

fion^"riy  *^*^  hands,  whether  it  be  concealed  or  not,  and  not  to  pay  it  when 
decree  the  it  if  due,  Of  to  convert  it  to  other  ufes,  is  a  mifemploymeo^ 
money  with  within  thc  ftatutc.     Duke's  Char.  Ufes,  1 16. 

damaget 

for  the  detaint|)g  it*  to  be  employed  in  the  charitable  ufe  according  to  their  difcmion*  net  ncteiff^ 
legal  intereil  |>y  the  year,  for  the  detsuaipg  it.  Duke's  Char.  Vkt,  67.  pU  3.  TriiL  9  Car.  i*  * 
Walthamftow  in  Efl'cx's  cafe. 

The  eom-  g^  Leafing  the  land  at  an  under-valuf  is  a  mifemployment,  vith* 
may S    out  having  regard  to  vhat  thc  reht  was  before.    Duke's  Char, 

void  the         UfcS,  Il6> 
leafe,  and 

order  the  furrender  thereof,  and  order  thc  land  to  be  fettled  on  other  tmftees.  Pud.  ji)*  (•  *^T!7 
Ibid.  67.  pi.  5.  Mich.  10  Car.  S.  P.  as  to  the  avoidioj  9a4  (»trc|i{j|erin|  tb«  lea^  Rdbncs* 
Eltham's  Inhabitants  V.  WsMTQer.—.— Ibid.  124.  S.P*  . 

.  0,  II 
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6.  It  fliall  be  accounted  and  called  a  mif*empIoyment  of  a  gift 
or  difpofition  to  charitable  ufes,  in  all  cafes  where  there  is  found 
any  breach  oftrufi^  falfi^Jj  non^employment^  concealment^  fnij-^govern'^ 
ment^  or  converfton  in  and  about  the  lands^  rents,  goods,  money,  &c« 
given  to  the  ufe,  againft  the  intent  and  meaning  of  the  giver  or 
founder.    Duke's  Char.  Ufes,  115. 

7.  If  lefTee  of  land  given  to  fuch  a  ufe,  does  wqfle  and  de- 
ftru£lion  upon  the  land,  by  cutting  down  and  fale  of  trees  of 
timber^  efpecially  if  it  be  where  he  has  the  land  at  an  under* 
value,  or^the  like,  this  is  a  mif-employment  *,  in  this  cafe  the 
commiflioners  may  decree  the  Icafe  to  be  void  and  furrendered^ 
and  that  the  Icflee  fliall  make  a  recompence.  Duke's  Char.  Ufes^ 
J 15. 

8.  If  truftees  Uafe  the  land  at  an  under'-value^  the  commiilionera 
may  order  the  truftees,  or  the  tenant,  as  they  (hall  fee  caufe^  to 
make  it  up.    Duke's  Char.  Ufes,  11 6. 

9.  Trttftees  of  a  charity  refufed  to  undertake  the  truft.  The 
court  ordered  other  truftees  to  perform  the  fame,  with  proper 
powers;  per  Ld.  K.  Littleton.  N.  Ch.  R.  4a.  17  Car.  i. 
Maggeridge  v.  Gray. 

10.  Tne  inhabitants  of  Cofield  were  incorporated  by  H.  8.  and  the    [  494  ^ 
manor  and  park  granted  to  them  infee^  by  the  name  of  the  war* 

den  and  afliftants,  and  the  grant  was  made  to  them ;  and  it  ap- 
peared by  the  grant,  that  the  fame  was  for  the  benefit  of  the  in^ 
habitants  for  eafe  of  taxes ^  and  relief  of  the  poor.  A  fuit  was  in  the 
fiar-chamber  touching  mif-employment  and  enclofing  the  lands, 
whereby  the  inhabitants  were  prejudiced,  and  there  decreed,  that 
CO  fartner  inclofure  (hould  be  made  without  confent  of  the  ma- 
jor  part  of  the  inhabitants.  In  king  Charles  the  firft's  time, 
fome  of  the  principal  of  the  inhabitants,  Mr.  Pudfejy  and  others^ 
Uoi  a  new  charter^  leaving  out  the  inhabitants^  and  now  the  ?xjur- 
Jen  and  23  tnore  made  leafes  and  inclofures,  without  confent  of  the 
pM^or  part  g  and  the  plaintijf^  an  inhabitant ^  on  behalf  of  himfelf 
and  the  refi  of  the  inhabitants,  brought  his  bill  i  and  the  Id.  keeper 
decreed  againft  the  new  leafes  and  inclofures,  and  that  no  fuch 
fliould  be  without  confent  of  the  major  part  \  and  on  re*hearing 
confirmed  this  decree ;  for  though  the  adminiftratien  was  in  the  24, 
Jit  the  benefit  was  for  the  inhabitants  in  general ;  but  it  was  prefTed 
much  that  the  24  were  the  corporation,  and  the  intereft  in 
them,  and  they  might  alien  the  cftate,  and  a  fortiori  leafe  and 
inclofe,  and  it  would  breed  a  confufion  if  that  the  multitude 
fnuft  intermeddle.  Chan.  Cafes,  269,  270.  Mich.  27  Car.  2. 
Anon. 

11.  Feofiees  of  a  charity  having  mif-employed  the  rentSy  &c.  Moneyglven 
were  dicreed  to  account^  astd  the  trtfl  to  be  transferred  to  fuch  per^  ^j^*^*  ^*" 
Jons  as  the  judge  of  qffifefhalt  nominate  J  and  that  the  account  of  the  bridge  and  a 
rents  and  profits  be  for  6  years  paft,  and  that  all  the  deeds  and  chuich  way, 
writings  fliall  be  delivered  to  fuch  perfons  whom  the  judge  of  af-  Jolfw^w^ 
fife  fliall  appoint  to  be  fcofTces,  and  the  executors  of  fuch  of  empioyld  t» 
them  who  are  dead  (hall  come  into  the  account,  and  the  arrears  reiatrt^e 
(hall  be  paid  to  the  new  trufteet>  and  conveyances  executed  to  [f^^^' J^^ 

'  '  them 
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iecnei  to     thcm  sccordinglr.    Fin.  Rep.  269.  Mich.  28  Car.  2.    Lore  t. 

^coantfor     £  j 

what  they 

bad,  or  might  have  received  without  their  wilful  default,  without  refpe^l  to  other  diiburfemenU  than 

the  bridge,  the  wiy*  and  the  hoafes;   and  the  trufteet,  the  defendants,  to  pay  coils.     Fin.  R«  259. 

Tnn«  zS  Car.  a.     Att.  Gen.  and  Churchwardeos  of  Somerih^m,  in  Huntiogtonibire,  ▼•  Hobeit  aii4 

Johnibn,  alias  Hammond  t.  Hobart» 

12.  7rujfees  for  charitable  ufes  arc  no  othen;i'ifc  or  further 
ehargeahU  than  any  other  Itruftee  is,  who  is  only  to  be  charged 
for  fo  much  as  he  receivesi  and  fhall  not  Hand  charged  for  the 
receipts  of  others ;  per  Finch  C.  Vein.  44.  pi.  42.  Pafch.  1682. 
Mann  ▼.  Ballet. 

13.  By  the  appointment  of  a  charity  there  were  6  tniftees, 
and  when  they  fliould  be  reduced  to  3,  they  ihould  chufe  others. 
All  the  6  were  dead  except  one.  Cowper  C.  held,  that  filing  up 
the  number  by  the  only  furviving  trujlee  was  good,  for  it  was  only 
dire£tory,  and  the  neglefb  did  not  extinguifh  the  right,  and  he 
only  did  what  he  ought  to  do.  2  Vern.  748.  pi.  655.  Hill. 
1 7 16.  Att.  Gen.  at  the  relation  of  Tracy  &  al',  v.  Floyer,  and 
relating  to  Waltham  Holy  Crofs. 

MS.  Rep.         14.  Bill  to  have  an  account  of  the  profits  and  falary  of  lecturer 
Pafeh.         of  Church-hill  in  com.  Oxon,  upon  this  cafe ;  Sir  John  Walters, 
Phini^  ▼•      ^^*  ^*  founded  a  leBureJbip  at  Church-hill,  Oxon.  %oith  a  falary 
Sir  fohn       of  ^o  L  per  onn.  charged  upon  his  lands  to  the  leflurer,  {0  long 
Walteti.       35  j^^  fliould  attend  the  charge  of  diligent  preaching  there  once 
every  Sunday,  unlefs  hindered  by  neceffity,  and  nuhen  the  faki 
leBureJhip  Jbould  be  void  by  deaths  removal^  departure y  or  otherwife^ 
then  the  truflees  nvere  to  appoint  a  new  UEiurer^  £5*r.     The  plaintiffs 
in  J  JO  If  was  appointed  leBurer  by  the  truflees  exprefsly  for  the 
term  of  his  natural  life^  but  being  much  in  debt  about  a  year  and  a  half 
after  the  appointment,  the  plaintiff  ivetit  aivay^  and  was  chaplain 
ta  a  regiment  in  Spaing  and  continued  many  years  abroad  in  that 
employment.     In  17 10  the  truftees  appoint  Griffin  }e£lurer,  and 
C  495  1   in  the  deed  of  appointment  they  recite,  that  the  lefbureihip  was 
racant  by  the  departure  pf  the  plaintiff  Phillips,  and  thereupon 
they  appoint  GrifHii  lefturer.     Firfl  point  was,  if  the  truftees 
could  remove  the  plaintiff  Phillips  from  the  lefturefhip  for  going 
abroad,  and  not  perfonally  preaching  there  every  Sunday,  and 
appoint  a  new  le£lurer  in  his  room  i  Second  point,  admitting  they 
had  a  power  to  remove  him  for  abfence,  if  Sir  John  Walters  in  this 
cafe  ought  to  account  to  the  platntiflT  for  the  profits  of  kdurer  to 
the  time  that  the  new  lefturcr  was  appointed  ?     Counfel  for  the 
plaintiff  argued,   that  thjc  appointment  of  the  new  lef^urer  by 
the  truflees  was  void,  the  plaintiff  Phillips  being  exprefsly  ap- 
pointed le£lurer  for  life  he  had  a  freehold,  and  that  the  truftees 
could  not  turn  him  out  of  his  freehold,  without  fome  legal procefs 
or  fentence  in  the  fpiritual  courts  or  at  leaft  they  ought  to  have 
fummoned  htm  to  appear  before  themf elves ^  and  to  near  what  excufe 
he  could  make  for  his  abfence,   before  they  had  removed  him, 
and  compared  it  to  the  cafe  of  a   removal  of  an  officer  in  a 
corporation  for  non-aitendance  or  non-refidence  in  the  corpora- 
tion, &c.  and  there  ought  to  be  a  fummons  before  a  removal,  &c« 
As  to  the  2d  point,  they  faid,  it  was  a  clear  cafe  that  Sir  John 
1 X  Walters 
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Walters  Wad  accountable  to  the  plaintiflF  for  the  profits  of  the  lec<* 
tureOiip  till  the  new  lefturer  was  appointed,  deducing  what  Sir  J. 
Walters  paid  for  fupplying  a  fermon  every  Sundav  in  his  abfence, 
which  appears  by  *the  anfwer  not  to  amount  to  half  the  value  of 
the  falary,  otherwife  Sir  John  would  fave  the  money  in  his  own 
pocket,  tliere  being  Ao  perfon  that  can  any  ways  claim  it  but 
the  plaintiff.     Counfel  for  the  defendant  infifted,  that  the  plain- 
tiiF  was  not  intitled  to  any  account  at  all  againft  the  defendant, 
for  that  it  was  proved  in  the  caufe,  that  the  plaintiff  did  not  read 
the  common  prayer  the  firft  time  he  preached,  according  to  the 
z€t  of  uniformity  13  &  14  Car.  2.  cap.  4.  f.  19.  and  thereby  the 
ledurefhip  was  void.     As  to  the  other  point,  they  infifled,  tha^ 
the  plaintiff  had  forfeited  the  lefturefhip  by  going  abroad,  and 
not  preaching  perfonally  at  the  church  by  the  cxprcfs  words  of 
the  founder,  and  the  fame  was  ip/ofa^o  vacant ;    and  therefore 
the  truftees  might  appoint  a  new  ledturer,  and  fuch  appointment 
was  good.    Parker  C.  was  of  opinion,  that  Sir  John  Walters  cm- 
ploying  another  perfon  to  preach  in  the  abfence  of  the  plaintiff, 
a£led  therein  as  the  plaintiff's  agent,  and  not  as  a  truflee  of  the 
charity,  and  confequehtly  ought  to  account  to  the  plaintiff  for  the 
profits  of  the  lefturefhip,  deducing  what  was  paid  by  him  for 
fupplying  the  plaintiff's  place  in  his  abfence,  but  whether  the 
appointment  of  the  new  le£lurer  was  good  or  not,  yet  Sir  John 
Walters  having  paid  the  whole  falary  to  GrifHn,  will  difcharge  him 
againft  the.  plaintiff  as  his  agent  in  procuring  a  proper  perfon  to 
preach,  and  to  do  the  duty  for  the  plaintiff,  but  he  doubted  if  the 
appointment  of  the  new  le£lurer  by  the  truftees  was  good,  and  took 
time  to  confider  of  that  point.     Afterwards,  27  May,  he  delivered 
his  opinion,  that  the  appointment  of  the  new  lefturer  was  good  5 
zxki  he  faid  the  le£lure(hip  was  not  void  by  the  13  &  14  Car.  2. 
cap*  4.  for  not  reading  the  common  prayer,  for  that  a<^  inflids 
a  penalty,  but  does  not  msiks  the  let^urefhip  void,  but  the  lec« 
turefhip  was  void  by  the  plahttlff'^s  abfence ^   and  the  necejfttj  of  ab* 
fenting  bimfelfby  reafon  of  his  debts  was  not  the  neceJTity  intended  by 
the  founder  to  lie  an  exoufe  for  his  abfence  \    and  tnough  he  was 
declared  lc£lurer  exprefsly  for  life,  yet  he  Is  fubjecl  to  the  terms 
impofed  by  tlie  founder ;  for  the  truflees  cannot  alter  the  terms 
and  nature  of  the  truft,  and  the  firfl  appointment  is  fuperfeded 
by  the  2d  without  any  otlier  afl. 

15.   A  college  feifed  in  fee,  was  reft  rained  by  its  conJUiution  from 
making  other  leafes  than  for  2 1  years  and  at  the  rack-rent.     They 
made  a  Icafe  accordingly  to  J.  S.  who  having  much  impt  oved  the 
premifes  by  buildings  an  entry  was  made  thereof  in  the  audit-book, 
and  a  recommendation  figned  by  the  mafler,  warden,  and  mod  of   [  496  ^ 
the  fellows,  to  grant  him  a  new  leafe  at  the  end  of  the  term 
at  the  fame  rent,  and  when  the  leafe  was  near  expiring,  an  order 
was  made  at  the  audit  for  fuch  new  leafe.     But  Ld.  C.  Parker 
difapproved  of  the  recommendation,  it  being  to  wrong  the  col- 
lege and  break  the  ftatutcs ;   and  that  the  figning  of  a  contraft 
for  leafing  by  the  mafter  and  fellows,  was  not  binding  to  the ' 
college,  it  not  being  under  the  college  fcal.    But  in  cafe  the  te- 
nant after  this  order  had  laid  out  money  in  improvements  in  confi- 
dence 
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dence  and  reliance  on  fuch  order,  there  would  liarc  fieea  finne 
equitr  in  it.  But  eren  in  that  cafe  he  fiiould  only  hare  hi$  r&- 
parauon  from  the  private  perfons  ligning  fuch  order,  and  not 
from  the  college ;  and  as  to  repairs  done  hj  the  kfiee  fincc  the 
order  for  the  new  leafe,  they  are  no  more  tnan  what  by  his  old 
leafe  he  was  obliged  to  do ;  and  therefore  difmifled  the  tenant's 
bill  for  compelling  a  new  leafe,  and  with  coils.  Wms.'s  Rqp. 
655.  Mich.  1720^    Taylor  v.  Dullidge  Hofpital  in  Sorry. 

16.  In  cafe  of  mifbehaviour  of  truftees,  or  mifapplication  of 
charity,  chancery  will  oblige  them  to  ajjign.  MS.  Tab.  March  S^ 
1720.    Mayor  of  Coventry  v.  Attorney-General. 

1 7.  The  governors  of  a  frce-'fctiooljoinfd  in  a  long  lemfi  ofboufeg 
^  of  5  /.  n  jeoTf  though  worth  50  A  a  yean    The  lords  commimoners 

decreed  the  ai&gnee  of  this  leafe  to  furrender  it  back,  and  ordered 
the  lefiee  and  the  governors  to  pay  70  L  cofts.  And  Ld.  C.  King 
affirmed  the  decree  as  to  the  furrendering,  bat  reduced  the  cofts 
to  50 1.  and  thought  there  was  no  reafon  that  the  charity  (hould 
pay  the  cofts,  but  that  the  lefiee  who  was  to  have  the  boicfit 
Ihould }  and  that  the  governors,  though  not  guilty  of  corruptions 
nor  were  to  gain  any  thing,  yet  ought  to  pay  fome  cofis  for  their 
extreme  negligence.  2  Wms.'s  Rep.  284.  Trin.  X72C«  £aftT« 
RyalL 


(G)    Commiilioners.    Their  Power.    And  Decreea 
made  by  them  confirmed,  or  fee  afidc 


I)olce*f 
Cluur.  Ufei 
79*  pi.  ai. 


X.  T^HEN  a  donor  appriftts  lands  or  goods  to  hofotd^  for  to'  main-' 
'»         ^^   tain  a  charitable  life,  and  doth  not  appoint  by  ^hom  the  Cde 
(hall  be  made ;  it  (hall  be  made  by  iueh  as  die  commiffioners  JUl 
and  fays  chat  appeHnt.    Toth.  92.  citcs  4 1  Eliz.  Steward  ▼•  Jermin. 

the  deem 

was  affirmed  by  the  Id.  keeper  upon  an  appeal  to  him. 

Mo.  890.         2,  A  commjjion  of  charitable  ufcs  virz%fued  oat  by  Jratid  to  avooi 

14  Tk?  Ri.  ^  charitable  ufsy  and  the  commiflioners  made  a  decree  for  excmp- 

vers  caie.     tion  from  the  charityi  and  that  decree  cwtfirmed  by  the  chanceBor. 

Yet  a  nevi)  commijfton  was  fued  out  on  the  ftatute  of  charitable  ufcs, 

and  the  lands  charged  with  the  charity,  though  the  words  of 

43  Eliz.  4.  are,  the  faid  commiflioners  to  make  order,  &c.     Arg. 

*  [497]  Show.  ao5.  cites  Mo.  pi.  11 53. 

Jo.  147*  pi.  3-  A  decree  in  chancery  upon  the  43  Eliz.  4.  is  conctt^ve^  and  not 
^oivrf  u'  ""  *°  ^  further  examined,  bccaufe  it  takes  its  authority  by  the  aft  of 
reftfcnce  to  parliament,  and  the  aft  mentions  but  one  examination,  and  it  is 
CrewCh.  J.  not  like  to  where  die  chancellor  makes  a  decree  by  his  ordinary 
B^^j^it  authority.  Cro.  C.  40.  pL  a.  Mich,  a  Car.  Windfor  v.  Inhabit- 
and  Crooke    ants  of  Fatnham. 

J.  that  no 

Dill  of  review  liet^  becmfe  the  ftatute  it  intMdoftonr  of  a  new  ]aw»  and  S^vcs  *aa  <pp^  <■  *  dcose  onit 
by  commiffioncrt  to  the  Id.  keeper,  and  when  he  has  affirmed  It*  hit  affirmarion  ia  |icicmpCory.»  aod  at 
review  thereof  can  be  made  by  nimfelf  or  his  fucceflbr.  S.  C.  cited  Cro.  C.  351.  HiU.  9  Car. 

B.  R.  per  curiam.— ^Bot  in  fuch  cafe  the  party  grieved  may  pctttion  the  king  in  fartiamenty  apA  haiec 
his  complaint  cxaBuned,  aad  &  the  decies  nay  be affiinxd,  altcndi  or  aaaiiUsd.  Dalw^e'Char.  i;fe«»  Ss* 
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laAiiMi  So  ^ifex*t  cafe.  ■  ■  When  the  Id.  keeper  hu  dtemd  or  tondrmU  d'deciw  made  upon  the 
ftatucc  43  Elis.  4.  the  decree  is  to  bi  ferpttual^  and  then  to  xtmaia  in  the  petty  *bag«  Toth.  91.  cites 
S  Ctf.     Poor  of  Eaa-Grioftead  v.  Howard. 

4.  If  money  be  given  to  a  charitable  ufc  by  will,  and  the  ex-  ' 
ecutors  detain  it  in  their  hands  many  years  without  employing  it 
according  to  the  will,  having  aflcts,  tlfie  commiffioners  may  decree 

the  money  'with  damages  for  detaining  of  it,  to  be  employed  in  the 
charitable  ufe,  according  to  their  difcretion,  not  exceeding  8 1. 
per  cent,  for  a  year  for  the  damages.  Duke's  Cliar.  Ufes,  67. 
pL  4.   16  Mar.  4  Car.   Walthamftow  in  Eflex's  cafe. 

5.  My  lord  keeper  declared,  that  when  he  had  altered  or  confirm-  P^^^'fj^ 
cd  the  decree  made  upon  the  (latute  of  43  Eliz.  the  decree  is  to  be  yo,  pi.  ^o/ 
perpetual  J  and  then  to  remain  in  the  petty  bag  ;  and  it  is  in  his  s.  c.  fays, 
power  to  make  a  decree  good  which  is  defedlive.    Toth.  91.  cites  ^^*  ^^*^'"  *' 
8  Car.    The  Poor  of  Ealt-Greenfted  v.  Howard.  turtcdraSd' 

not  to  be  aU 
terad  but  by  aa  of  pirUameat*  *  [  The  ficft  (not)  feeaw  to  be  pot  !n  by  miftake  of  the 

printers.] 

6.  If  a  rent^harge  be  granted  to  a  charitable  ufe  out  of  lands  in 
feveral  counties,  the  commiffioners  are  to  charge  this  rent  by  their 

decree  apon  all  the  lands  in  every  county,  according  to  an  ejual 
dtftribution,  having  regard  to  the  yearly  value  of  all  the  lands  charge* 
able  with  the  rent,  and  cannot  bv  their  decree  charge  one  or  two 
manors  with  all  the  rent,  and  difcharge  the  refidue  in  other  coui^- 
ties  or  places;  for  that  their  decree  will  tlien  be  contrary  to  the 
will  of  the  founders  or  donors.  Refolved  by  the  Ld.  K.  Coventry. 
Duke*sCkar.  Ufes,  65.  pi.  3.  Trin.  9  Car.  Eaft-Greenfted's  cafe. 

7.  If  a  rent  be  granted  out  of  lands  in  feveral  counties  for  main- 
tenance of  charit(ible  ufes  in  one  county,  the  commiffioners  in  that 
county  where  the  charitable  ufe  is  to  be  performed,  may  make  a 
decree  to  charge  the  lands  in  other  counties  to  pay  an  ecfiial  con- 
tribution of  charge  in  payment  of  the  faid  rent ;  and  there  needs 
not  feveral  inquifitions  in  each  county,  for  that  the  rent  is  an  intire 
grant  by  the  deed  or  will.  Refolved  by  Ld.  Coventry.  Duke's 
Char.  Ufes,  64.  pi.  3.    Trin.  9  Car.     £a(l-Greenfted's  cafe. 

8.  A  charitable  exhibition  was  devifed  difpofable  by  4  paribus  of 
fuch  pariihes  for  the  time  being.  They  difagree  in  their  ele£lion ; 
2  choofe  A.  and  2  choofe  B.  Thereupon  a  commiffion  ijfues.  The 
commiffioners  dircft  anotlier  meeting  of  the  4,  and  award,  that  if 
the  4  difagree,  the  bifbop  of  W^  fhoulu  choofe  one,  and  in  cafe  of  a 
vacancy,  die  guardian  df  the  fpiritualties ;  and  decreed  lol.  of  the 
arrears  that  (hould  incur  between  the  vacancy  and  the  elefiion,  to 
go  towards  the  charges  of  fuing  out  the  commiffion.  The  4  cUf- 
agreed,  and  the  bifliop  of  W.  elcfted  one.  Exceptions  were  taken 
to  the  decree,  but  over-ruled,  and  the  decree  confirmed.  Fin. 
Rep.  78.  HilL   25  Car.  a.    Steers  v.  Burt  &  Holland. 

^9«  Decree  (f  commiffioners  againft  a  purchafor  of  lands  charged 
with  a  charity,  but  without  notice  of  the  charity,  for  payment  of 
cofls,  aiid  arrears  of  the  annuity  due  before  he  had  the  a^lual  pof- 
(cffionofthe  £iid  clofe,  was,  as  to  fo  much  thereof,  reverfed. 
Fin.  Rep.  8i.   ilill.  a 5  Car.  2<     Wlurtoa  v.  Charles  &  al*  in  be- 

lialf 
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half  of  the  poor  of  Warcup  and  Blebam  in  com.  Weftmore* 
land. 

io.  A  ttiw  comnuffion  to  prove  the  yearly  value  of  lands  charged 
with  a  charity^  though  the  former  commiilion  was  executed  and 
returned,  was  *  granted  on  a  pretence  of  furprize,  and  that  the 
iXiceptant  had  other  witnefles  to  examine ;  but  if  the  refpondent 
examine  no  witneflesi  but  only  crofs-examine  thofe  produced  by 
the  exceptant,  then  the  exceptant  to  be  at  the  charge  of  the  com- 
miflioners  on  both  fides,  otherwife  each  to  bear  the  charge  of  his 
own  commiiEoners.  Fin*  Rep.  251*  Trin.  28  Car.  2.  Hard- 
ing V.  Edy. 

II.  Decree  made  by  commiflioners  was  reverfed^  and  the  ex-^ 

ceptants  quieted,  on  payment  of  fuch  rent  as  had  been  paid  for  a 

long  time  before.     Fin.  Rep.  293.  Pafch.   29  Car.  2.    Leas  and 

Goldfmith  V.  the  FeoiFees  of  Brerewood-School  in  Staffordihire. 

Chan.Piec.       12.  The  commifiioners  cannot  decree  cofts  on  the  flat.  43  Eliz. 

III.  PI.9S.  but  if  there  be  an  appeal  from  their  decree,  the  Id.  chanccHor 

decree  wu*  may  dccTCC  the  cofts  not  only  of  the  appeal,  but  of  the  com- 

nadebytfae  mimon  alfo,  and  though  they  decree  cofts  that  ihall  not  upon  an 

comm'tffioa    appeal  be  fufficient  to  reverfe  the  decree  \  for  the  Id.  chancellor 

^ubte^ufes     "^^7  cithcr  furceafc  or  leflen  the  cofts,   or  exempt  the   party 

andexcepti-  from  them  intirely*    Abr.  Equ.  Cafes,  I25.  Pafch.  1700.  Rock- 

and  they  now  came  on  before  the  maftert  and  he  and  rooft  of  the  bar  were  of  opinion^  that  bjr  the  fta- 
tute  of  £lix»  the  mafter  of  the  rolls  may  bear  an  appeal  as  the  chancellor  may,  and  may  affirm  the  decree, 
and  give  coftt,  notwithftanding  theftatotp  mentions  only  the  chancellor;  but  Mr.  Edwards  the  rt^fier 
faid,  it  had  always  been  an  exception,  and  therefore  the  mafter  of  the  rolls  woold  do  nothing  in  ic. 

13.  IJfue  at  law  was  direAed  on  a  reheardng  of  exceptions 
taken  to  a  decree  made  by  commiflioners  of  charitable  ufes, 
after  that  decree  was  twice  confirmed.  2  Vem.  507.  pi.  456. 
Trin*  1705.  Corpus  Chrifti  College  v.  Naunton  parifli  in 
Gloucefterfhire. 

14.  Where  commij/ionersj  for  charitable  ufes,  intend  to  opprefs^ 
the  court  will  punifli  them.  9  Mod.  65.  Mich.  10  Geo. 
Wright  V.  Hobert. 


(  H  )     Proceedings.     And  Exceptions  to  Decrees. 

J^  ''**  I.  /^Hancery  may  relieve  upon  an  original iill  within  the  ftatuteof 

the  court  *  charitable  ufes.     Chan.  Cafes,  135.  fays  a  decree  was  pro- 

could  not  r-  duced  where,  upon  the  advice  of  4  judges,  it  was  fo  refolved 

buT^b^"  *   3^  J*^"^  ^^57'  *"  ^^^^  ^^  ^^'  J°^"'*  College  v.  Piatt. 

that  the  courfe  prefcribed  by  the  Aatute,  by  a  commiflion  of  charitable  ufes,  lat^ft  be  oblcnrcd  in  cafis 
fdievable  by  tha^  ftatute  j  but  no  poHtive  opinion  was  delivered,  the  defendant  confcpting  to  a  decree. 
Chan.  CffeSy  158.  Hill,  at  4e  aa  Car.  1.  The  Attorney-Generai  v.  Newman,  alias  Trintty-CoUcge 
y,  Newman  ^— But  ibid.  %6y,  Mich.  %y  Car.  2.  Relief  was  given  by  an  original  biU.<-^btta.  CaHs, 
ftSy.  Mich.  27  Car.  2.  Prat  t.  St.  John^s  College,  it  was  obje^d  that  the  piocefs  and  method  ap« 
pointed  by  ftatute  ought  to  be  held,  Tie.  a  commilfion  and  inquifition,  and  decree  by  commiffioaerSf 
and  fo  to  come  at  laft  to  a  6nal  decree  by  the  Id.  chancellor  or  Id.  keeper,  and  not  to  fue  by  original 
bill,  as  was  done  in  the  principal  cafe ;  bat  the  Idt  keeper  decreed  the  charity,  though  before  tlie  fisvoe 
no  (iich  decree  could  hare  been  made. 

2.  Ade* 
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^.  A  decree  made  on  behalf  of  a  town  about  charitable  ufes- 
The  town  may  !av  the  whole  money  upon  any  om  they  Ihall  find  liable 
to  the  payment  tnereof,  which  when  done  a  commijjion  fhall  iflue  to 
examine  in  whofc  pofTeflion  any  of  the  lands  liable  to  the  money 
decreed  arc,  and  the  commiffioners  to  apportion  each  party's  pay- 
ment with  fuch  proportionable  part  of  the  charges  as  the  defendant 
hath  been  put  unto.  Chan.  Rep.  91.  11  Car.  i.  The  Town  of 
Market-rifing  v.  Brownlow. 

3,  The  report  of  myfclf  and  all  other  the  judges  made  to  my    [499  J 
Ld.  Keeper,  upon  a  reference  to  us  of  exceptions  taken  in  the  From  a  copy 
chancery  to  a  decree  made  by  the  commiflioners  of  charitable  ufes  of  a  MS. 
in  Mich,  term  1668,  as  follows.     According  to  an  order  made  in  chf*L^ 
the  high  court  of  chancery  on  Tuefday  the  i  ith  of  June  laft  paft,  Keciin*^, 
ina  caufe  here  depending  between  Ralph  Tattle,  John  Lee,  Grace  Mich.i66»# 
Harding,  Tho.  Rock,  and  Nath.  Humphreys,  exceptants,  and  John  Br«iajiw, 
Bradihaw,  redor  of  the  parifli-church  of  St.  Michael,  Crooked- 
lane,   London,  and  others,,  refpondents.      We  have  called   all 
parties,  viz.  their  counfel,  before  us,  and  upon  confideration  of  the 
decree  mentioned  in  the  (aid  order,  and  hearing  what  was  alleged 
^  on  the  other  fide,  we  find  that  by  inquifition  taken  before  fome 
of  the   commiffioners  for  charitable   ufes,  in  the  ahfence  of  the 
exceptants^  it  was  found  that  feveral  houfes  and  lands  therein  men- 
tioned were  given  by  feveral  perfonSy  fome   in  the  time  of  E,  '^^ 
fome  in  the  time  of  ^een  Eliz.  and  ftncej  to  feveral  ufes  within 
the  faid  pari/b^   viz.  fome   to   the  poor,  fome  to  the  repair  of  the 
churchy  and  fome  for  preaching  fermons ;    and  that  fince  the  year 
1646,   the  rents  and  profits  had  been  received  by  i'^  feveral  per-' 
fonSy  and  not  employed  to  the  aforefaid  ufes :    and  the  commiffioners 
thereupon  caufed^  a  charge  to  be  drawn  up  of  thofe  rents  and  profttSy 
amounting  to   3847/.    I  or.   and  becaufe  the  exceptants  did  ttot  dif 
charge  ihemfelves  of  that  fum,  they  have  decreed  the  exceptants  and  ' 
every  of  themy  being  ^  of  the  aforefaid  1 3  perfons,  to  pay  the  fqid 
3847/.  10/.  and  to  alter  the  feoffees;  which  decree  we  do  con- 
ceive to  be  all  together  erroneous,   and  ought  to  be  reverfed  % 
ill,  Becaufe  the  exceptants  were  by  order  01  fome  of  the  com- 
miflioners  debarred  from  being  heard  before  the  jury,    until  after 
the  inquifttion  %vas  found.      2dly,    For  that  it  does  not  appear  to 
U5  but  that  as  muchy    or  mcrCy    has  been  yearly  paid  to  and  for 
feveral  charitable   ufes   directed   by    the   donorsy    as  is   required  by 
their   refpeElive   wtllsj  and  gifisy   though  the  fame  has   not  been 
mentioned  to  be  paid  out  of  the  rents  of  the  re/pcSlive  houfes  and 
lands  by  them  given.    3dly,  Becaufe  we  find  tnat  all  the  pariih- 
rents  and  moneys,  within  the  time  mentioned  in  the  faid  de- 
cree, have  been  by  the  exceptants,  and  the  preceding  and  fuc- 
ceeding  churchwardens,  paid  and  accounted  for,  and  thofe  ac- 
counts audited   and  allowed  according  to  the  ancient  ufage  of 
that  parifhj   and  we  conceive  that  the  way  ufed  by  the  ex- 
ceptants,  and    other   churchwardens   of  that  parifli,  touching 
leafing  out   the  premifes,   receiving  the  rents,    and  accounting 
for  the  fame,    is  fit  to  be  continued.      And  for  an  expedient 
to  prevent  the  fruftrations  of  commillions  upon  the  (tatute  for 
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chiritable  ufes  by  the  wUfulnefs  of  any  perfoiii  we  concave 
that  it  is  requifite  tbat  the  perfins  nvbo  are  cempialned  offiir  &* 
verting  the  charity^  be  heard  before  the  jurj^  and  have  Btertj  to 
anfwer  far  themfelves  before  the  inqui/ition  be  found,  and  thereby 
they  will  have  lefs  (it  any  caufe  at  all)  to  put  in  exceptioDs 
to  decrees  made  againft  them ;  all  which  we  humbly  ccmff) 
and  refer  to  your  lordfliip. 

4.  Sir  Tho.  Smith  devifed  hb  lands  in  fee  to  fuch  eharitahk  ujis 
as   the  Lord  Lundej  and   Sir  Henry    Henn  Jbould  appwA^  &c» 
They  appointed  5/.  to  the  poor  of  St.  Mary  in  Chefter,   and  th* 
€9mmt^Soners  decreed  that  the  churchwardens  and  o%ferfeert  of  that 
parifli    might  dillrain  for  this  5  /•      The  queftions  wctc,  vk- 
ther  the  commiflioners  could  add    a   power   of  diftrefs  wkre 
there  was  none  by  the  original  gift ;   and  whether  the  commf 
f  oners  in  Chefhire  can  hind  the  lands  in  Effcx  with  fuch  an  edS^ 
tionai  clattfe:   and    adjudged  in   both   points   that   they  might. 
Raym.  209.  Hill.  22  &  23  Car.  2.   B.  R.  Harrifon  t.  Gtd' 
Tenor. 
9ist  ^  re-       5'  A  decree  by  Commiflioners  for  charitable  ufes,  was  confinneJ 
fortcrCiyi»    by  origitial  bilL    Chan.  Cafes,  193.   Hill.  22  &  23  Car.  2.  Tb« 
wh'^  need    ^^^^  ^^  ^^  Dunftan's  V.  Beauchamp* 

•ffttoha 

bill  ?  For  when  a  decree  It  made  by  commlffionerf  1  die  court  it  to  rffurn  h  mto  tht  petty 'htg^  tad  ^ 
to  jfiervv  ib^  dtftfiant  vtith  d  writ  •f  cxeeutUn,  upon  which  fcnrtce  the  defendaAt  may  fik  *  ttutft*^ 
aad  pray  to  ftiy  proceedings  tiU  they  aie  heard,  hot  if  the  defendants  do  not  then  esvept*  bat  fofaaitb 
the  decree,  it'ieemt  leafonable  they  ihonU  be  concluded  thcieby,  and  not  be  admitted  o>  avtpOOBi 
afW.    Ibid.   193,  194. 

*•  [  500  3 

6.  A  decree  being  made  by  the  commiflioners  of  charitable 

ufes,  exception  was  taken  thereto,  viz.  that  in  the  feveral  pttr^ 

chafes  made  of  the  premifes  from  the  time  of  queen  £&uAeth,  to 

the  time  the  feverai  lands  of  the  2  exceptants  have  been  fuietlj  t"- 

Joyed f  without  any  thing  demanded  for  the   u/e  of  the  Jead  fM\ 

fave  only  20  /.  rent  referved  out  tf  the  lands  of  one  tf  themy  fsf 

able  yearly  to  John  Gifford  and  bis  heirs  t  ond  30  /.  rent  ftsv^ 

yearly  out  of  the  lands  <f  the  other  to  the  faid  Gifford  and  Ins  tnrf% 

^ho  granted  the  faid  lands  to  the  ancefiors  of  the  exceptants  fftfu 

10  Jac*  and  which  hath  been  paid^  from  time  to  time^  for  tht  vji 

of  the  faid  fcbooly  and  never  at  any  time  demanded  or  paid  t$  tkt 

faid  Gtjfordy  or  his  heirs  /  which  the  exceptants  do  believe  nug^^ 

proceed  from  fuch  agreement  made  between  the  Giffordsy  ani  tb 

feoffees  ff  the  faid  fchooL     Thereupon  the  court  declared  thcrt 

was  no  caufe  to  charge  the  exceptant's  lands  with  the  dtoee 

made  by  the  faid  commiihoners,  or  with  any  exa&ions  or  v^ 

pofitioiit  of  rent,  or  fums  of  money  whatfoever»   and  revcrfat 

^hc  decree  of  tlMB  commiflioners  for  chariuble  ufes;  and  dc' 

creed  that  the  lands  of  the  exceptants  fliall  be  60m  hcac^ 

forth  difcharged  of  the  fame,  and  of  all  foms  whatfoefcr  by  tbe 

feoffees,  other  than  the  20s.  and  the  30s.  a£bft£ud«    Fin.  R> 

293, 294.  Pafch.  29  Car.  2.  Leas  v.  Morton. 

Af^  Mich.   ,    ^*  ^  dtcree  by  commijjioners  for  charitable  ufes  was  excepted  W 

t^  Ceo.  ft.'  in  chancer jTi  which  after  confomed  tbe  other  decree^  but  in  tk 

insciini 
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mimA  A.  the  perfon  decreed  agsunfty  conveyed  his  lands  to  raUe  ^omyni^f 
portions  for  his  daughters*  with  power  of  rerocationi  tliis  fliall  fj^J  ;^*^ 
not  hinder  execution  for  the  money  decreed,  but  the  landf  oHemd  caieof Cook 
JbaUbifiquefirei  for  the  money*  and  afcire  facias  againft  A/s  heir*  ^  Cook»  in 
A.  dying  after  the  decree  confirmed,    a  Chan.  Csdesj  94^  Pafch^  qaen     * 
34  Car.  a.    Harding  v*  Edge* 

8.  There  lies  m  apptal  to  the  boufe  of  lords  from  a  decree  on  the 
ftatute  for  charitable  ufes  \  and  lords  commiffioners  feemed  to  be 
of  opii^ion*  that  a  decree  on  exceptions  to  a  decree  of  commiflioners 
for  charitable  ufes  is  final  by  the  a£t  of  parliament*  and  that  there 
could  be  no  re-Jjearing*,  a  Vem.  Ii8.  pL  116.  Miclu  1689* 
Saul  V.  Wilfon. 

9*  If  the  lord  of  a  manor  ihould  ere£l  a  mitl^  and  convey  it  to 
irufteetf  to  the  intent  that  the  inhabitants  might  have  the  convenience  of 
grinding  there  s  the  inhabitants  fliall  not  be  admitted  to  fue  here 
in  the  attorney-general's  name;  per  Ld.  Keeper.     1  Vern.  'ti'J* 
in  pi.  355.  Mich.  1700. 

10.  The  tcftator  devifed  an  annuity  out  of  his  lands  for  the  ^"w*** 
maintenance  of  Watford*fchooL    Upon  a. bill  in  equity  exhibited  jj^  ^^* 
by  the  attorney-general  in  behalf  of  the  charity*  it  was  infilled*  1719.  At. 
that  a//  the  tertenants  of  the  lands  charged,  ihould  be  made  parties^  toroey-Ge- 
but  decreed  that  they  ihould  not*  becaufe  every  part  of  the  land  is  buiKh'i  Jri 
chargeable*  and  the  charity  ought  not  to  be  put  to  this  difficulty  |  s.  P. 
but  if  the  tertenants  feek  a  contribution*  they  may  make  them 
parties  to  the  information*  or  help  themfelves  by  fuch  coUrfe  as 

they  think  fit.     i  Salk.  153.  pi.  2.  in  Cane.    1712.    Attorney- 
General  V.  Shelly.  *  C  S^'  1 

1 1 .  Bill  to  eftabliih  a  will,  and  to  perform  fcvcral  truils*  fomc  J^  The 
of  them  relating  to  charities  j  the  bill  was  brought  by  fome  of  the  ^"^Jte** 
truilees  againft  other  truitees*  and  feveral  ceily  que  truils.  Parker  c* 
An  obje&ion  was  made  for  want  of  parties,  tor  that  there  being  feemed  to 
feveral  charities  given  by  the  nvill  to  perfous  uncertain,  not  capable  of  ^l^^' 
fuing  or  being  fued*  and  confequently  cannot  be  brought  before  trmfim  of 
the  court*  therefore  the  attorney-general  on  their  behalf  ought  to  ^^  chirity 
lave  been  made  a  defendant  to  take  care  of  thefe  charities ;  and  X^t^j^, 
£  a  decree  ihould  be  made  in  this  caufe*  it  would  not  be  final*  uxi  mfher§ 
)ut  the  attorney-general  might  afterwards  *  bring  an  infi^tmation  "^  f^Pf 
>n  behalf  of  thofe  charities*  and  fet  afide  this  decree*  and  there-  ^d/sitTt'e 
arc  he  oueht  to  be  made  a  party.            Per  Parker  C.  I  think  in  Wr  Jevi/ed 
his  cafe  the  attorney-general  need  not  be  made  a  defendant.    It  ^^"^^^ 
%  true*  where  a  bill  is  brought  on  behalf  <of  fuch  a  charity  to  ufn.  iL  the 
ftablUh  it*  it  muil  be  in  the  name  of  the  attorney-general  ex  letter  cafe 
icccflttate  rci,  becaufe  there  are  no  certain  perfons  intitled  to  it  ^d*cree  ^ 
rho   can  fue  in  their  own  names*  but  in  this  cafe  there  is  no  unkft  the 
ich  necefltty ;  for  fome  of  the  truftees  of  the  charity  are  made  Attorney* 
cfendants*  and  diere  may  ht  a  decree  to  compel  an  execution  of  mSeapartr 
le    trufts  in  the  wiU  relating  to  thofe  charities,  and  if  there  but  other-  * 
lould  be  any  collufion  between  the  parties  in  relation  to  the  wife  where 
tarity*  it  is  true*  the  attorney-general  notwithftandmg  a  decree,  Sppoint^'ky 
^y  bring  an  information  to  eilabliih  the  charity  and  fet  afide  the  the  donor. 

and  I  think  be  might  do  the  fame  thing  though  he  were  "^^^  P'^ 

Q^q  a  made 
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ceeded  to      made  a  defendant  m  cafe  of  coUuiion  bet?reoi  the  paid ec 

JSIg^J^^  feemed  to  admit,  that  wluream  efiaU  is  diwfed  t$  Urujitesfir 

oicr.nikd     to  piffons  eeriain,  who  are  ca)>able  to  fue  or  be  fncd,  /uci  perfont 

par  Pariur     ought  to  he  modi  deftndants  us  imU  as  ciber  cefl^s  que  trufi.     A  ad 

obje£lion  for  want  of  parties  wasi  that  ene  if  the  trufiees  ^uas  not 

brought  to  bearing.    But  it  was  anfwered,  tlut  the  truftee  who  is 

not  brought  to  hearing  is  named  a  defendant  va  the  bill,  hut  teingbe^ 

yond  fea  is  not  amefnabU  by  the  proem  of  the  eeurt^  and  therefore  the 

pkuntiffmay  proceed  without  him^  odoerwife  there  would  be  a  failure 

of  juftice ;  befides,  that  very  truftee  is  one  of  the  plaintiffii  in  the 

crofs  caufe,  and  fo  is  before  the  court,  quod  fiiit  concefium ;  per 

Parker  C.     MS.    Rep.     Trin.    5  Geo.  in  Cane.    McMiill  t. 

Lawfon. 

22.  Urged,  that  in  cafe  of  a  charity,  where  the  mofi'fpeeeiy  sfU 
leefi  expenfive  method  ought  to  be  purfued,  iiTue  ought  not  to  be 
dire&ed,  but  the  court  ought  to  decree  upon  the  proofs.  MS. 
tab.  March  25,  1721.    Bifhop  of  Rochefter  t.  Attorney-general 

For  more  of  Charitable  Ufes  in  general,  fee  98otttltftill  (A.  2) 
pL  1 X.  the  ftat.  of  9  Geo.  2.  cap.  36.  and  otner  proper  titles. 


«» 


Ctjaunterp^ 


(  A  )    By  whom  it  may  be  made. 

Oaiaxa^    [^i.     A    Man  may  make  a  chauntery  by  Rcence  of  the  king,  wB- 
§^  by  JljL  ^^  '^^  o^iUnary^  for  the  ordinary  hath  nothing  to  do  wi& 

ftatetes  of    die  making  thereof.    9  H.  6.  i6.] 

[J02]  (B)     I^  ^^^  Place. 


to  C^*  T*^  ™^7  ^  founded  in  a  cathedral  church s  and  allb  is^  ^ 

Diitrief,  -■-  other  church.    9  H.  6. 17.] 


A$ 

chwmtnct] 
fceGodolp. 

$jtf€n*i*f»  L  6.  ^31.  C  ft*  ftc  ap*a9» 
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(A)    Chimin  Common.    What  fhall  be  faid  a  Com*  „ , 

mon  Highway.  v  ■p^^».  .j 

[i.  T  F  there  be  a  common  highway  for  all  theldngfs  fubjef^s,  Cro.  c. 

£  and  it  hath  been  ufed  thne  out  of  mind,  nvhen  the  way  bos  |f  q^^'  ** 
been  foundrouSf  for  the  kin^sfubje5ls  to  go  by  outlets  upon  the  lands  next 
adjoining^  the  way  lying  in  the  open  field  p9t  inclofed\  thefe  outlets 
are  part  of  the  way  ;  lor  the  king'5  fubje£l8  ought  to  have  a  good 
paiiage>  and  the  good  pafTage  is  the  way,  and  not  only  the  beaten 
track;  for  if  the  lands  adjoining  be  fowed  with  com^  the  king's 
fubjeda  (the  "way  being  foundrous)  may  go  u|)on  the  corn.  Trin* 
10  Car.  B.  R.  per  curiam,  upon  a  trial  at  bar  upon  an  informal 
lion  againft  Sir  Edward  Duncomb.] 

f  2.  If  there  be  a  watery  which  is  a  highway y  which  water  by  F>ts.  Bmei 
the  increafe  or  force  ihtvcof  changes  its  courfe  upon  the  ground  of  ano*  |**q^* 
th^r^  yet  he  hath  a  highway  alfo  over  there  where  the  water  ist  as 
he  had  before  in  theancient  courfe ;  fo  that  the  lord  of  the  foil  can* 
not  diflurb  this  courfe  made  de  novo.   22  Afl*.  93.  fiud  to  be  ad« 
judged  in  the  eire  of  Nottingham.] 

3.  A  way  leading  to  any  market  town,  and  common  fir  all  travel* 
lerXf  and  communicating  with  any  great  road,  is  an  highway ;  but  if 
it  lead  only  to  a  church,  or  to  an  houfe  or  village,  or  to  fields,  it  is  a 
private  way;  per  Hale  Ch.  J.  but  it  is  a  matter  of  fa£l,  and  depends 
much  on  common  reputation.  Vent.  i8p.  Hill.  23  &  24  Car.  2*  ^ 
B.  R.  Auftin's  cafe. 

4.  Highway  is  itic  genus  of  all  public  ways,  as  well  cart,  horfi,  iS«lk.  359a 
r«rfyfor-way,  and  yet  indi£lment  lies  for  any  one  of  thefe  ways^  if  pj-  8-  *« 
hey  are  common  to  all  the  queeifsfubjeBs,  if  they  have  occafion  to.  pafs  Sj^SiU^ 
here^  viz.  if  it  be  a  foot-way  common  to  all,  or  horfe  and  prime-  S.  c.  b«( 
iray  %  but  thefe  are  not  alt^e  vi^e  regi^t ;  for  that  it  is  the  great  high*  ^^  ^*  ^" 
vay,  common  to  cart,  horfe,  and  foot,  that  pleafe  to  ufe  it  j  per  Holt 

^h.  J.      6  Mod.  255.  Mich.  3  Ann.  B.  R.  The  Queen  v.  Saintiffl 

5.  If  a  vill  be  ere£ted,  and  a  way  laid  out  to  it,  if  there  be  no 
ther  v^y  but  that  to  the  vill,  not  material  quo  animo  it  was  laid 

ut,  it  fhall  be  deemed  a  publick  way.  No  one  living  in  a  hundred  [  503  } 
lall  be  allowed  an  evidence  for  any  matter  in  favour  of  that 
undredj  though  fo  poor  as  upon  that  account  to  be  excufed  from 
le  payment  of  taxes,  becaufe,  though  poor  at  prefent,he  may  he^ 
>me  rich)  per  Parker  Ch.  J.  10  Mod.  150.  Hill.  Ii  Ann.  B.  R. 
i^e  Oueeq  and  Inhabitants  of  Homfe^« 

Qj)  3  &  Cammunii 
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6.  Communis  Jlrata  and  wa  regia  zrc  JynonimoM  exprefliont,  and 
lignify  the  fame  thing,  as  the  word  (ftrata)  is  now  ufed;  per 
Parker  Ch.  J.  lo  ]^Iod.  382.  HilL  3  Geo.  i.  B.R*  The  King  ▼. 
Hammond. 

7*  A  fiavigaUe  river  befleemed  an  highway ;  per  Parker  Ch.  J. 
in  delivering  the  opinion  of  the  court.  10  Mod.  382.  Hill. 
3  Geo.  I.  B.  R.  in  cafe  of  the  King  v.  Hammondj,  cites  Tkih. 
979*  tit.  Challenge. 


CtO.   v. 
366.  pi.  3, 
S.  C.  it 
wit  pcof- 
cd  that 
thovghbe 
bad  made  a 
cavfcway 
rcafonablf 
food  at  hit 
•wn  charge 
far  hflrfa- 
snen»  yet 
carts  and 


(B)     Who  ought  to  repair  it. 

[I.  iF  diere  be  a  conunon  highwayi  which  time  out  of  miiuf 
^  hath  been  u/ed  to  be  repmrei  by  the  country^  and  after  %  £ 
that  hatb  lands  not  inchfed,  next  adjoining  to  tie  iigiway  efbm^ 
of  the  way  for  his  fingular  profit,  inelofes  bis  lands  of  boih.^du  the 
way  by  hedge  and  ditch^  he  by  this  thenceforth  hatb  taucen  upon  him- 
felt  the  reparation  of  the  highway,  and  hath  ftecd  the  country 
from  the  reparation  thereof}  fo  that  he  himfelf  at  all  times  after, 
where  there  (hall  be  need,  ought  to  repair  it.  Trim  10  Car. 
B.  R«  in  an  information  againft  Sir  Edwakd  Duncombe,  rcfolr* 
ed  per  curiam  upon  evidence  at  the  bar  upon  fuch  an  information; 
and  it  is  not  fufficient  for  him  to  make  the  way  as  good  as  it  vu 
at  the  time  of  the  Inclofure,  but  he  ought  to  make  it  a  pexfcfi 
good  way,  without  having  any  refped  to  the  way  as  it  was  at  die 
time  of  the  inclofure  $  and  then  it  was  faid  that  it  was  fo  rd^^ 
ed  by  all  the  judges  6  Jac.  and  19  Jac.  For  when  the  way  lay  in 
the  open  fields  not  inclofed^  the  king's  fubje£ls,  when  the  way 
was  bad  or  foundrous,  ufed  to  go  for  their  better  nafiage  over  dK 
fields  adjoining,  out  of  the  common  track  of  uie  way,  whid 
liberty  is  taken  away  by  the  inclofure.] 


inigfatBoC 

faft,  nor 

could  loeet 

for  the 

ftraitneft 

tfaeieof»  nor 

coold  go 

befidet  the 

war{  and 

M  to  hit 

being 

chargeable 

to  the  repun   now,    by  reafon  of  this  inclofure,   whereas  the  pafiih  wai  chargeable  bcfete  bt 

the  reparationty  Noy  &ud  it  was  fo  refolded  in  the  6  Se  19  Jac.  upon  conference  with  aU  tbe  joftko  af 

England)  which  Richardfon  Ch.  J.  affirmed.  Sid.  464.  |).  S.  Tiis.  ft^Car.  a.  B*  R.  as 

S.  C.  in  the  cafe  of  the  King  v.  Sir  Nich.  SUughton  ;  and  there  the  chief  jufticc  faidj^  and  It  w»  ■« 

denied,  tfaiat  if  a  man  inelofes  hnd  of  one  6cte  which  was  anciently  inciofed  of  the  otber  fide,  be  tkc 

makes  fuch  new  inclofure  fliall  repair  all  the  way  ;  but  if  there  had  been  no  ancient  indofareef  t^ 

other  iide,  then  he  (hould  repair  but  one  half  of  the  way ;  but  if  he  makes  a  new  incMbre  cm  bodb  Ma 

of  the  way,  there  he  ihall  repair  the  whole  way.  And  if  one  iocioeches  ufOA  the  blghway.  be  -^ 

chargeable  to  repair  the  faid  way  folong  as  the  incroachntcnt  continues  \  but  as  loon  as  he  leaves  the  b 


croachment  open  to  the  way  again,  fo  that  the  incroachment  oeafes,  he  ihall  be  difchaiged  froBs  »• 
pairing  the  faid  way  for  the  future.  Bat  if  one  is  bound  10  repair  a  highway  ntiooe  teiiune  of  vf 
lands,  though  he  leaves  them  open  to  the  way,  yet  he  is  always  bound  to  repair  the  way  \  per  Kdpp 
Ch.  J.  ft  Saund.  160,  161.  in  S.  C.  ■  By  Roll  Ch.  J.  Sty.  364.  HiU.  1651.  all  blgbwsTtcr 
common  right  are  to  be  repaired  by 'the  inhabitants  of  that  parifli  in  which  the  w^  liet ;  but  if  ^ 
particular  perfon  will  inclo&  any  part  of  a  way  or  wafte  adjoining,  he  theicby  tafcea  upon  biailcif  tiff- 
pair  that  which  be  has  fo  indofed.— -Mar.  16.  pi.  6a.  Trin.  1 5  Car.  B.  R.  S.  P.  accofaii^  F 
cur.  in  cafe  of  the  King  v.  the  Inhabitants  of  Shoreditch.  ■       '13  Rep.  33.  Pafcli.  7  Jac  As» 


Ciya,  that  of  common  right  all  the  coontry  ought  to  repair  it,  becaufe  they  have  tbdr  oafe  and  piftpt 
by  it  s  but  yet  Ibme  may  be  patticuUrly  bound  to  repair  it.  The  iahabitanrt  of  cvcuy  fmk  ^ 

common  right  ought  to  repair  the  highways,  and  thocfbre  if  particolar  peribiis  are  made  chs^^Ah  3 
repair  the  faid  ways  by  a  ftatute  lately  made,  and  they  become  tnfolvent,  the  julBces  oT  peace  may  ^ 
^at  charge  upon  the  reft  of  the  inhabitants ;  per  Holt  Ch.  J.  Ld.  Raym.  Rep.  i^$*  iCidu  10  W.  y 
B.  R.  Anon.^^-a  Ld.  Raym.  Rep.  1 170.  Trin.  4  Ann.  Holt  Ch.  J.  citod  Dooconb^a  rafe  Uf^ 
■  Keb.  894.  pi.  *  60.  S.  C.  cited  per  cur.  es  refolded  that  it  is  not  fufScient  that  fuch  oew  «^ 
is  better  than  ever  the  former  was,  but  he  muft  keep  it  in  fufficient  xoalr  for  the  Idbr'i  Mple  eo  p6* 
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[2»  An  owmr  of  land^  who  if  no  occupier  thereof,  cannot  be 
charged  to  repair  a  common  way^  but  only  the  occupier.  Hill* 
II  Car.  B.  R.  in  one  Foster's  case,  percuriam,  upon  a  motion 
for  a  prohibition  to  the  marches  of  Wales,  upon  an  information 
there  preferred  in  fuch  cafe  againil  the  owner.  J 

3.  It  was  held  in  B.  R.  that  he  who  has  land  next  adjoining  to  thi 
ling*s  highway,  is  bound  to  cleanfe  the  dykes  without  any  prefcriptionf 
Br.  Nufance,  pi.  28.  cites  8  H.  7.  5. 

4.  Contra  of  him  who  has  land  which  is  not  adjoining,  but  other 
land  is  between  him  and  the  way,  he  is  not  fo  bound  unlefs  it  be  ijp 
prefcription.     Ibid. 

5.  And^  per  Keble,  a  man  is  not  bound  to  lop  his  trus  which  in* 
etifnber  the  way,  therefore  it  feems  that  another  may  do  it,  and  (he 
foil  znd  Jranittncment  (fthe  way  is  to  thofe  to  whom  it  adjoins  ;  but 
he  who  has  land  adjoining  to  a  bridge,  is  not  bound  to  do  it,  unlefs 
it  be  by  prefcription.     Ibid. 

6.  A  hamlet  within  a  parijh  cannot  be  charged  of  common  risht 
to  repair  a  highway,  except  it  be  by  prefcription,  or  fome  o^er 
fpecial  reafon,  but  a  vill  may  be*,  per  Roll  Ch.  J.  Sti.  163. 
Mich.  1649.  B.  R.  The  Inhabitants  of  Mile-end  in  die  Parifh  of 
Stepney* 

7.  If  a  man  has  8  plough-lands,  he  ought  to  find  8  carts  for  6 
days  although  his  land  be  pafture.  Raynu  i86.  Pafch.  %2  Car.  a- 
B.  R»  Frere's  cafe. ^He  had  1 700  acres  of  meadow. 

8.  Every  *  part/h  of  common  right  ought  to  repair  the  high-  *  ^^^^fi 
wayS)  and  no  agreement  with  any  perfon  whatfoever  can  take  offtbis  foj^  jS|^^/ 
charge  which  die  law  lays  upon  them.     Nota.    Vent.  5^.  Trin.  wuitttr  to  fis 
22  Car.  a.  B.  R.  Anon.  «« »P«» 

othen;  per 
Hile  Ch.  J.  Vent.  183.  HUl.  13  &  14  Car.  i.  B.  R.  tn  Auftin*!  cafe.— (But  the  reporter  addt  a 
^ucte,  why  AOt  the  coanty  ?  at  in  the  cafe  of  common  bridgci,  and  cites  1  Inft.  701.) 

Uolefs  a  \  particular  perfon  be  obliged  by  prefcription  ar  €u/lom  i  bat  priTate  wayi  ara  to  be  repaired 
by  the  village  or  hamlet»  or  fofloetimca  by  a  particular  perfon.  i  Vent.  189.  pcrHakCh.  J.  la 
Auftin*s  cafe. 

f  Mar.  i6.  pi.  62.  Trin.  15  Car.  B.  R.    The  King  t.  the  InbabltaBti  of  ShftcdStch* 

9.  An  information  was  brought  againft  the  defendant  for  not 
repairing  of  a  highway,  ratione  tenurae,  between  Stratford  and 
Bow.  It  was  tried  at  the  bar  by  an  Effex  jury.  Tbe  evidenee  for 
the  king  was  that  Mawd  the  emprefs  gave  certain  lands  to  the  abhefi 
of  Barking  to  repair  this  way,  that  the  ahhefs,  taz.  fold  thrfe  lands  to 
the  abbot  of  Stratford,  who,  by  the  confent  of  his  convent,  charged  all 
bis  lands  fir  the  repair  of  the  way ;  and  thus  it  ftood  till  the  difib* 
lution,  &c.  Then  all  the  lands  rfthe  abbot  of  Stratford,  being  vejled 
in  the  crown,  were  granted  to  Sir  Peter  Mewtis,  who  held  them 
charged  for  repairing  the  way,  and  from  him,  by  feveral  mefne  con* 
ve^nces  they  came  to  the  defendants.  This  was  proved  by  feveral . 
vatnefies  living  in  other  parifhes,  none  being  admitted  to  give  evi- 
dence who  lived  in  either  of  the  faid  p^riflies  of  Stratford  or  Bow. 
3ut  it  was  faid,  for  the  defendants,  that  no  lands  (hall  be  charge- 
able for  the  repairing  this  highway,  ratione  tenurx,  but  fuch 
which  were  originally  given  for  that  purpofe,  and  fo  the  defend- 
ants could  Jiot  be  guy  ty^  unlefs  it  was  pKnred  that  they  had  fome 

Q^q  4  of 
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of  thofe  lands  in  pofieflion  which  were  given  by  the  emprefs  to  the 
abbefs  of  Barking,  and  that  no  other  lands  formerly  belonging  to 
the  abbot  of  Stratford  were  liable,  but  fuch  which  he  bought  of 
the  faid  abbefs.  The  court  was  of  opinion,  that  upon  this  evi- 
dence all  the  lands  of  the  abbot  were  liable  to  repair  tHs  way,  and  di- 
r  roc  ]  rcfted  the  jury  accordingly,  who  found  for  the  plaintiffs.  4  Mod. 
48.  Mich.  3  W.  &  M.  B.  R.  The  King  and  Queen  v.  Buck^ 
ridge  &  al'. 

10.  Per  Holt  Ch.  J.  The  inhabitants  of  every  parifh,  of  com- 
mon eight,  ought  to  repair  the  highways ;  and  therefore  if  par^ 
ticular  perfons  are  made  chargeable  to  repair  the  faid  ways  by  a  fta^ 
tute  lately  made,  and  they  become  infolventj  the  juftices  of  peace 
may  put  that  charge  upon  tne  reft  of  the  inhabitants.  Ld.  Raym. 
Rep.  725.  Mich.  10  W.  3.  B.  R.    Anon. 

11.  Every  pari{h  of  common  right  ought  to  repair  their  high- 
way ;  but  by  prefcription  one  parijh  may  be  bound  to  repair  the  vfoj 
in  another  parifti ;   per  Holt  Ch.  J.  1 2  Mod.  409.  Trin.  i  2  W.  3. 

12.  Though  the  lord  of  a  manor  who  is  bound  to  repair  a 
bridge  or  highway  ratifne  tenura,  may,  upon  feveral  alienations  of 
feveral  parcels,  agree  to  difcharge  thofe  that  purchafe  of  him  of  fuch 
repairs,  yet  that  will  not  alter  the  remedy  for  the  publicity  but  will 
oxily  bind  the  lord  and  thofe  that  claim  under  him ;  and  no  a£l 
of  me  proprietor  will  apportion  the  charge^  wheret>y  the  remedy 
for  the  publick  benefit  mould  be  made  more  difficult  i  Salk. 
^58.  Pafch.  3  Ann*  The  Queen  v.  the  Dutchefs  of  Buccleugh 
&  al\ 

13.  And  though  a  manor  fubje£l  to  fuch  charge  comes  into  the 
hands  of  the  crown,  yet  the  duty  continues  upon  it ;  and  any  perfon 
claiming  afterwards  under  the  crown,  the  whole  manor,  or  auy 
part  of  it,  ihall  be  liable  to  an  indictment  or  information  for  want 
of  due  repairs,     i  Salk.  358.  S.  C. 


(C)     Privileged  from  Duty.     Who* 

s  Lev.  139.  I.  /^Lergymen  arc  liable  to  the  repairs  of  the  highways,  and 
£^ra.*s.«.  judgment  accordingly.      Vent.  273.    Tnn.    7,6  Car.  2. 

adjudged.—  B.  R.    Dr.  Webb  v.  Batchillor. 

Frccin.Rcp. 

396.  pi.  514.  S.  C.  the  cooi1>hdd  that  they  are  chaifeable  to  all  publick  ch«fe»..  Ibid.  4^^ 

pi.  667.  S.  C.  adjudged  \  and  Hale  Ch.  J.  faid,  they  would  not  allow  the  difpute  of  fo  long  afcttkd 
point  \  for  in  Sir  Nicholas  Hide''t  timey  it  wm  refolved  that  the  clergy  are  liable  thereto. 

The^i^f         2,  An  exemption  by  the  iing^s  letters  patents  made  b^e  the  2  V 

jr2^/  ^-^  3  Ph.  isf  M.  cap.  8.  are  not  fufficient  to  exempt  lands  chargeable 

are  not  ex-  to  fend  men  for  the  repairing  highways,  ^om  the  charge  of  re* 

cmpted  from  pairing  them,  which  lands  by  the  faid  ftatutc  of  Ph.  &  M.  and 

Sgh'^'**  other  fubfequent  ftatutes  are  chargeable  to  fend  men  for  that  pur* 

ways;  ad-  pofe;  and  judgment  was  given  accordingly.    3  Mod.  96*  HiD* 

judged.  I  jac.  2,  B.  R.    Bret  v.  Whitchcot, 

Cumb.  10. 
^lU.  X  It  a  Jac  B.  R.  BtcntT.  Whitchc6ck|  S.  C* 
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(D)     Offences  in  Highways  punifhed.     How. 

I.  "^"O  ^or^  can  puniih  purprejlurt  upon  a  highway,  unlefs  he 
-"•^    be  lord  ef  both  Jides.     Kelw.  141.  a.  pi.  11.    fays  it  was 

fo  faid  in  that  plea,  and  affirmed  by  Shard.     Cafes  in  Itin.  in 

time  of  £•  3. 

2.  If  any  particular  pcrfon  after  the  nufance  made,  has  more    [  506  j 

particular  damage  than  any  other ;   in  fuch  cafe,  and  becaufe  of  P«"  Vaugh. 

this  particular  injury,  he  Ihall  have  particular  a6lion  upon  the  y^^  \ 

cafe.     7  Rep.  73.  cites  17  H.  8.   27.  a.  — s?p.  per 

Fitzh.  J. 
Br.  Adions  fur  le  Cafe,  pi.  6.  cites  S.  C.  Ax  if  he  and  bit  bcrft  fall  into  it^  whereby  he  receifct 

hurt  and  Icfs.     Co.  Litt.  56.  a.  fays,  that  it  was  fo  refolved  in  B.  R.  and  in  the  margin  cites  27  H.  8. 

ft^. And  in  the  cafe  of  Fineux  v.  Hovendcn,  Cro.  £.  664.  Pafch.  41  Eliz.  Coke  attomey-ge- 

Acral  cited  the  S.  P.  adjudged  in  the  fame  year  of  27  H-  8.     Bendlows*v.  Kemp. 

Br.  A^ion  fur  le  Caje,  pi.  93.  cites  5  £.  4.  3.  that  he  AaJl  not  have  a^ion  againft  him  who  ought 
to  repair  it  ^  for  that  is  the  people,  but  it  ihali  be  reformed  by  prefentment.— So  by  Baldwin  Ch. 
'•  if  a  man  ftops  the  king*s  highway,  fo  that  a  wun  canmtfafsfnm  bit  bemfe  to  bit  clofi,  he  ihall  not 

Jt  Sf^on  on  the  cafe,  but  he  ihall  be  puniihed  by  the  leet.     ibid.  pL  6.  cites  17  H.  8.  26,  27. 
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3.  Cafe  lies  not  for  hindering  a  mar!s  pajfage  in  a  common  high-  3  Mod.i89, 
Way,  becaufe  he  has  no  more  damage  than  others  of  the  king's  trkk^.^cl 
fubjeds;  but  it  mud  be  by  indidment.  Comb.  180.  Trin.  adjudged  for 
3  &  4  W.  &  M.  in  B,  R.     Pain  v.  Partridge.  ««»*  d«f«^- 

^        ^  ^  ant 

2  Salk«  IS.  pi.  t.  S.  C.  held  Kcordingly.— *-^Show.  243.  S.  C.  Mich.  X  W.  ft  M.  adjornatur* 
^bid.  255.  S.  C  adjudged  for  the  defendantt 

4.  IndiBment  againft  2  defendants  who  were  overfeers  of  the 
highwayj  for  not  repairing^  or  caufing  to  be  repaired,  the  highwaySf  ' 
and  quafhed ;  becaufe  an  indi£lment  for  not  repairing,  mu/l  aU 
nvay  be  againft  the  parijb^  the  overfeers  not  being  bound  to  repair 
the  ways,  but  only  to  give  notice  to  the  pariih  to  come  and  repair 
them.  I  a  Mod.  198.  Trin.  lo  W.  3.  The  King  v.  Dixon  & 
Jlollis*    . 

(E)     Proceedings^  Pleadings,  and  Judgment. 

J,  TNdiftment  was  for  not  repairing  a  way  which  he  ought  to  T^»«cep. 
'*'  do  in  Blackacre  in  D.  ratione  tenura^  without  faykig  tenurae  S?^^  and 
fua.     And  by  the  opinion  of  the  court  it  was  naught  \    for  ano-  it  was  faid, 
thcr  may  have  the  land.    Noy,  93.  Anon,  cites  5  H.  7.  3.  J^"^*  ^^ 

fenenUy  fo.    Vent.  331.  Trin.  30  Car.  a.  B.  R«    The  King  ▼.  Sir  Th».  Fanihaw. 

2.  If  a  man  is  bound  to  repair  a  way  ratione  tenure  talis  terrae,  ^»'  y^^iwe  • 
in  a  prefentment  or  in  a  plea,  he  need  not  allege  title  of  prefcription^  bound'to  te- 
becaufe  a  prefcription  is  implied  in  the  eilate  of  inheritance  in  the  pair  fuch 
land.    Kelw.  C2.  pi.  4.  Trin.  19  H.  7.     Anon.  ynjrationt 

diere  he  nuft  of  aeccffity  ali^  a  piefcriptioa.    And  this  diverfity  was  admitted  good  3  per  toe.  cur* 

3.  G. 
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3*  G.  iras  iodised  for  foxing  the  blghwajy  and  the  Indi&mcnt 
was  mi  laid  to  be  contra  pacem.  And  Cook  faid,  that  for  a  mit 
feafance  it  ought  to  be  contra  pacem ;  but  for  a  non-fcaiance  of 
a  thing)  it  was  otherwife  %  and  the  indi£tment  was  for  Jetting  up 
a  gate  in  0/lerlj  penrk ;  and  exception  alfo  was  taken  to  the  ii»- 
diAment  for  want  of  addition ;  for  vidua  wai  no  addition  of  the 
Lady  Grejbam  /  and  alfo  vi  et  arms  nvas  left  out  of  the  indidment; 
and  for  thefe  caufes  (he  was  difcharged,  and  the  indidmem 
quaflied.  Godb.  59.  jd.  71.  Mich.  28  &  29  Eliz.  B.IL  Lady 
Greiham's  cafe, 
r  5^7  3  4*  ^  indiAment  was  of  a  nufance  to  a  horfe-way^  whereas  it 
ought  to  be  to  the  queen's  or  king's  highwayi  or  to  the  highwajTi 
and  therefore  it  was  quaihed.  Cro.  £•  63.  pi.  8.  Mich.  29  & 
30  Eliz.  B.  R.    Madox's  cafe. 

5*  The  defendant  was  prefented  in  a  leet>  for  that  he  had  £• 
verted  the  queeffs  highway  within  the  leet,  to  the  nufance  of  the 
queen's  fubje£^s.  The  court  agreed  that  the  prefentment  is  void, 
becaufc  a  highway  cannot  be  diverted  as  a  courfe  of  water  may 
be,  but  maj  be  AflmBed  or  flopped  i  but  a  way  is  not  diverted 
when  it  is  ftopt,  and  another  way  made  in  another  place.  And. 
234.  pi.  251.  Pafch.  32  Eliz.     Agmondefham  t.  Comwallis. 

6.  K.  was  indi£ted  for  fiofping  quandt/tm  viam  valde  neceffatim 
fir  all  the  kin^s  fubjeBs  there  pafftngs    exception  was  taken  bc- 

caufe  it  wanted  the  word  regiam^  and  faid  tnat  the  word  (neccf- 
fariam)  does  not  imply  any  [fuch]  matter  \  for  a  foot-way  is  ne- 
ceflary.  BefideSy  the  party  had  no  addition ;  and  for  thefe  rea« 
fons  ne  was  difcharged.  4  Le.  i2i.  pi.  243.  Tiin.  32  Eliz. 
B.  R.    Keene's  cafe. 

7.  Two  were  indidedy^r  incroaching  tfpon  the  highvfoyt  and  the 
indi£tment  was  et  unum  tenenientum  ibidem  ereElaverunt^  where  it 
ihould  be  erexerutit  i  for  there  is  no  fuch  Latin  word  as  erefiave- 
runt ;  and  it  was  not  anglice^  did  eredi,  which  had  been  good| 
and  for  this  caufe  it  was  difcharged.  Cro.  £•  231.  Pafch.  33 
Eliz.  B.  R.  Chambers  &  Johns.— --AliaSy  the  Queen  r. 
Chambers  &  Johns. 

8.  Indi&ment  for  not  repairing  a  bridge^  was  debent  V  fditA 
reparare  ponum^  &c.  It  was  moved  that  the  indidlment  was  in- 
fuificient,  becaufc  it  is  not  alleged  that  the  bridge  was  over  a  «m^i 
afid  not  needful  that  it  be  amended.  Secondly,  it  did  not  appear  in 
the  indi£lment  that  the  faid  bridge  was  ruinous  and  decajd* 
Thirdlvs  the  indictment  is,  that  the  defendants  debent  &  feknt 
reparare  pontem,  and  it  is  not  fhewed  that  their  chaige  of  r^ 
pairing  of  the  fame  is  ratione  tcnurae,  and  cites  ai  £.  4-  3^* 
where  it  i$  faid  that  a  prefcription  cannot  be,  that  a  common  per- 
fon  ought  to  repair  a  bridge,  unlefs  it  be  faid  to  be  ratione  te- 
nure, but  it  is  otherwife  in  cafe  of  a  corporation  \  and  the  in- 
di£kment  was  quaflied.  Godb.  346,  347.  pL  441.  Trin.  2( 
Jac.  B.  R^     Bridges  and  Nichols's  cafe. 

« Roll.  Rep.  9.  Exceptions  were  taken  to  an  indidment  for  not  repairing 

5'  ^'  y  an  highway.     Firft,  becaufe  he  did  notjhew  who  %venfufnwforsi 

N(^ii«-  ^^*^  '^^^  allocatur.    Secondly,  becaiife  it  did  not  fliew  tbedajf^r 

)>4m*4  cafci  year  of  the  offence^  and  held  not  material  -,  becaufe  it  appears  ;bat  it 
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was  before  the  Indi^imentj  that  he  did  not  attend  with  a  cart  fuch  «!<«<  Tho. 
0  day  appointed  by  the  fuperwfirs.    Thirdly,  the  ftatutc  •  I  &•  2  ?*ifrJ^ 
Ai*  C(^.  3.  is  highway  leading  to  a  market  town;  il  non  allocatur}  it  ihoald  be 
becaufe  every  highway  leads  from  town  to  town,  and  cites  6  E.  the  »  fir  j 
3.  33.     Fourthly,   it  is  alleged  that  T.  B.  Aabens  tantum  terra  ^^fgf* 
committed  the  offence,  and  the  words  of  the  ftatute  are  occupyy  isfc. 
fo  that  a  man  is  not  chargeable  if  he  does  not  occupy  his  land, 
though  it  be  his  frank-tenement.     But  it  was  agreed  that  if  a  man 
fuffers  Us  land  to  liefrejb^  it  ihall  not  excufe  him.     But  the  judges 
doubted  of  the  4th  exception,  and  commanded  the  defendant  to 
procure  a  certificate  of  his  conformity y  before  they  wOuld  quafli  the 
indi£lment.    ralm.  389.  Mich.  21  Jac.  B.  R.  Tho.  Bole's  cafe. 

10.  H.  was  indicted  ior  flopping  the  iing/s  highway  in  Ken/ing"  ^fjn  ^  »«• 
ton,  but  does  not  allege   any  buttalh   of  the  king,  viz.   leading  J,^^*^,-^ 
from  fuch  a  village  to  fuch  a  village,  &c.     And  by  Jones  J.  it  a  lush- 
needs  not,  becaufe  the  nufance  is  in  the  king's  highway,  which  ^'y>  <^ 
is  intended  to  go  through  all  the  realm,  but  otherwife  it  fhould  teTJc/^tiut 
have  been  of  another  common  way,  to  which  Doddcridge  and  the  mitting 
Whitlock  agreed.    Nov,  90.  Mich.  2  Car,   B.  R.  HalfcU's  cafe.  '*«^ '''^f ^««' 

^  '    ^  ^   ^  tf  f «»  If  not 

snaterfala  hot  the  mttt'mg  tht  ward  (communis)  U  in  i  but  the  cooit  left  them  to  a  writ  ef  error,  «ii4 
judgmcDt  f  pro  re^e.  2  Keb.  728.  *pL  8.  Hill*  22  Sr  23  Car,  s.  B.  R»  The  King  w,  GJaftoo  la- 
habitants* 

The  iadiOiDent  jid  not  frt  forthi  from  wbstfUtt  to  vfhatflaet  the  highway  led  in  which  the  nv- 
fance  was  faid  to  be  committed.  It  was  anfwered,  that  a  higbwar  has  00  eerminus  a  quo,  nor  temii« 
sus  ad  quern,  and  the  indidment  held  good.  10  Mod.  3S3.  Hill.  3  Ceo.  1.  B.  R.  The  King  v. 
Hammond.— Ibid.  Arg.  fays,  chat  a  highway  it  infinite,  and  cites  to  W.  3.  The  King  v, 
Thompfen.  j.  r  j^g  j 

XI.  L.  was  indi£^ed  for  not  repairing  of  an  highway  i  the  in-* 
diflment  aboye  was  quafhed,  becaufe  it  is  not  fhewed  of  what 
placi  the  defendant  was  an  inhabitant,  Noy,  87.  Mich.  2  Car.  fi.  R, 
Lucye's  cafe. 

12.  H.  was  indi^ied  for  not  paving  the  iing*s  highways  in  the 
county  of  M.  in  St.  JohnVftreet,  ante  tenementa  fua,  but  becaufe 
the  indiAment  did  not  fet  forth  bow  he  became  chargeable  to  the  fame^ 
nor  that  he  dwelt  there,  nor  that  he  had  any  tenement  there,  be* 
fides,  if  he  had,  yet  it  might  be  that  his  lefTee  dwelt  in  the  houfe, 
and  fo  the  l^ce  ought  to  have  amended  the  highway ;  and  for 
diefe  uncertainties  the  indidiment  was  quaihed,  Godb.  400* 
pi.  48 1  •  Pafch.  3  Car.  B.  R.    Serjeant  Hofluns's  cafe. 

13.  In  an  indi£^ment  for  not  repairing  a  way  which  he  ought  Noy,  93. 
ratione  tenure  of  certain  lands  in  Aihton,  and  does  not  fay  ratione  te-  ^•^;  ■^- 
nurihftuty  and  if  another  has  the  land,   it  is  no  realon  to  indi£l  Lidfe^'to 
him }  and  of  this  opinion  was  (he  court.    Lat.  206.  Trin.  3  Car.  bes.c.  and 

Anon.  cilwsH.y. 

!•  accord- 
iagly.  Vent.  331.  Tnn.  30  Car.  2.  B.  R.    The  Ring  ▼.  Fanihaw,  S.  P.  h  S.  C.  cited,  64 

90a  aUocatuT}  for  the  precedents  generally  are  ratione  (eoune,  without  faying  (fuae*) 

14.  Upon  a  prefentment  againft  T.  B.  for  ercBing  a  brick  wall, 
and  thereby  firaitening  tho  highway,  Mr.  Attorney  faid,  that  it 
could  not  be  arrented,  unleft  there  was  an  inquiry  per  miniftros 
Ibneftsy  fi  fit  compctens  paflagium  i   for  if  it  oe  notj  it  is  a 

nufance 
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nufance  in  "which  the  fubjefl  is  fo  far  interefted,  that  theUqg 
cannot  difpenfe  with  it.  Jo.  277.  8  Car.  in  Itinere  Windfor. 
Browne's  cafe. 

15.  Information  ioxjhpping  a  highway ;  it  was  faid  th^e  was 
a  common  highway  for  horfe,  foot,  and  carriages,  in  foch  a 
lane,  leading  to  divers  market  towns,  and  the  defendant  vath 
hedges  and  ditches  (lopped  it.  The  defendants  confefs  the  higk 
way,  but  fay  it  ivasfofoul  and  drowned  with  water  and  dirt  thai 
paffengers  could  not  pafs^  and  that  for  eafe  of  the  paffengers^  J.  S* 
feized  of  a  clofe  adjoining  to  it,  laid  out  another  way  more  commodms 
for  the  people,  and  before  the  laying  out  of  it  a  writ  of  ad  quod 
damnum  iffued^  to  inquif-f  whether  it  were  to  the  damage  of,  &c. 
if  the  king  ihould  grant  fuch  licence  to  the  defendants }  and 
on  inquifttion  was  taken^  that  it  was  not  to  the  damage^  &c.  It 
was  moved  that  this  plea  was  ill,  both  for  matter  and  fonxi» 
becaufe  it  did  not  appear  by  what  autliority  J.  S.  did  it}  for 
it  is  but  at  his  pleafure,  and  he  may  flop  it  when  he  wiUf 
and  by  that  laying  out  the  fubje£ls  have  not  fuch  intereft 
therein  as  they  may  juftify  their  going  there ;  nor  is  it  fuch  a 
way  as  inhabitants  are  bound  to  watch,  or  to  make  amends  if  a 
robbery  be  done  there ;  nor  is  any  o^e  bound  to  repair  it ;  ani 
the  pleading  of  the  ad  quod  damnum,  and  the  inquidtion  upon  it, 
arc  to  no  purpofe  when  he  does  not  plead^  that  he  obtained  the  kin£s 
licences  and  judgment  accordingly.  Cro,  C.  266.  pl«  i6«  Trin« 
9  Car.  B.  R.     The  King  v.  Ward. 

16.  In  an  information  againfl  the  inhabitants  cf  S.  for  not  ve* 
pairing  the  highway,  and  the  idue  was,  whether  they  ought  to 
repair  it  or  no  ?  Some  of  the  inhabitants  would  have  been  witnejis 
to  prcfve  thatfome  particidar  pcrfons^  inhabitants^  fyi^g  ^pon  the  highr 
wayy  had  ufed^  time  out  of  mindy  to  repair  it^  but  were  not  permit-* 
ted  by  the  court,  becaufe  they  were  defendants  in  the  information, 
wherefore  the  jury  found  that  the  inhabitants  ought  to  repair  the 
way.  Mar.  26,  27.  pi.  62.  Trin.  15  Car.  B.  R.  The  king  n 
the  Inhabitants  of  Shoreditch. 

TOO  l  n-  Indiclment  for  not  repairing  a  highway  was  quaflied,  for 
that  itfetfortby  that  the  defendtint  ought  to  repair  it,  by  recfon  of  hit 
tenements^  when  it  fijould  have  been^  that  he^  and  alt  thofe  whop 
eflate  he  has  in  the  tattinentSy  ufed  to  repair ;  or,  that  by  reajon  rf 
the  tenure  of  his  tenements  he  ought  t6  repair^  Sty.  400.  Hil^ 
1652.   B.  R.     Anon. 

1 8.  The  defendants  wete  indidled  for  not  repairing  a  Mghway, 
and  a  verdicf  found  againft  them.  The  court  was  moved  ftat  2( 
good  fine  may  be  fet  upon  them,  becaufe  the  way  is  not  yetamend-^. 
edf  and  a  traveller  that  pajfed  that  way  has  lofl  his  horfefince  tht  tri(d^ 
the  Huay  being  fo  bad  that  the  horfe  broke  his  leg*  The  other  Mi 
moved  to  refpite  the  fine,  becaufe  there  was  a  conteft  between 
this  pariih  and  another,  whicli  of  them  ought  of  right  to  repair 
the  way,  and  in  regard  this  pariih  is  very  poor  \  beiides,  the 
way  cannot  be  amended  until  the  fummer,  and  then  it  ihall  be 
done  \  but  RoU  Ch.  J.  ordered  a  diftringas  to  levy  a  fine  of  20 1^ 

of 
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of  the  pariftioficrs  for  not  repairing  it.     Sty.  366.  Hill.  1652. 
B.  R.    Stoneham's  Inhabitants  cafe. 

19.  In  an  information  for  not  repairing  a  way  in  B.from  A.  to  ^"**  '•'^•PU 
2).  in  the  parybofC.     The  defendant />//'fl/A'rf,  that  the /aid  tvny  I^car^z.  b. 
in  the parijk  of  C»  is  in  the  parljhof  B.  and  that  the  inhabitants  of  B.   R.  the  S.c. 
ffughtto  repair  it  i  whereupon  it  was  demurred,  and  the  court  con-  th'^in^t^rma- 
ceived  the  pUa  repugnant y  and  ordered  the  defendant  to  repair  no"to"be 
by  confcnt,  and  that  if  the  others  ought  to  repair  part,  they  fliall  ^uaihcd  till 
refund  fo  much  as  fliall  be  after  found  due  on  the  trial,  other-  ''^^^  ^""JJ*^ 
wife  the  court  would  have  given  judgment,     i  Kcb.  277.  Pafch.  ^  ^p^ir  if 
14  Car.  2.  B,  R.    The  Jting  v.  Yarcnton  Inhabitants  (in  Oxford-  and  then 
Ihirc).  _  _  'i^^-f . 

gWeni  though  upon  an  ill  ilTue.  It  was  infifted,  that  no  judgment  could  be  givriiy  it  not  being 
fbtind  who  ought  to  repair;  but  per  cur.  tha  judgment  ihall  be,  that  the  defendants  go  quit,  and 
that  the  other  ▼Ulfy  between  whom  the  ifliic  was,  fliould  repair.— —3  Salk.  391.  pi.  i.  S.  C. 

20.  Upon  an  information  for  not  repairing  a  highway,  the  iiTue  The  iflue 
was,  quod  non  reparare  debent ;    but  though  it  was  an  i//  i/fue,  yet  ^*^°*  ^J' ' 
the  court  would  net  quajb  it  till  tried^  to  the  intent  to  know  who  me!n^  the'* 
ought  t9  repair  it.     And  afterwards  it  was  found  non  debent  repa-  court  con* 
rare,  but  find  not  certainly  who  ought  to  repair  it.     In  this  cafe  no  ^^  j^l'llli 
judgment  {hall  be  given,  otherwife  if  they  had  found  who  ought  enough, 

to  repair ;  for  then  judgment  fhould  be  given,  though  the  iiTue  be  though  it  be 

ill,  as  the  court  held  clearly ;  and  they  were  of  opinion,  that  the  ^ho^^u°ht 

defendants  fhould  go  quitf  and  that  the  other  vill,  who  dire£led  this  to  repair, 

ifliie,  and  who  of  right  ought  to  repair,  ftiould  repair,    i  Sid.  140.  «»<*  J"<^K- 

Pafch.    15  Car.  2.   B.  R.    The  King  v.  Yarnton  Inhabitants  in  2^"*/^^,** 

Ojcfordfliire.  1  Keb.  51*4. 

s.  c  — 

Sid.  140.  ibid,  repoiti,  that  Twifden  J.  faid,  that  he  was  coooicl  in  a  like  cafe  for  the  vill  of  Cam- 
bcrwelL 

ai.  The  inhabitants  of  S,  were  indi£led  for  digging  in  the  high^ 
nuay^  but  did  not  fay  in  what  town^  pari/by  or  village  the  place  was, 
and  therefore  they  moved  to  quafli  it ;  but  the  court  denied,  unlefs 
xhtttwzA^  certificate  of  amendment.  2  Keb.  221.  pi.  68.  Pafch. 
19  Car.  2.   B.  R.  The  King  v.  Shelderton  Inhabitants. 

22.  Information  ag^inil  one  for  flopping  of  the  highway,  the 
word  was  ohfiupabats  it  was  proved  in  evidence,  that  he  plowed  it 
t^  and  refolved  it  did  well  maintain  the  information.    Vent.  4. 

Hill.    20  &  21  Car.  2.   B.  R.  Gricflcy's  cafe.  *  f  5'©^  1 

23.  S.  was  conviftcd  for  not  repairing  a  highway,  viz.  that  he,  J**"  ^*^* 
and  all  thofi  whofe  efiate  be  haSy  ought  to  repair  the  faid  way  raticne  prcfcntmcnt 
Ununti  and  it  was  adjudged  ill,  becaufe  it  is  by  way  of  prefcriptiony  by  ajuftice 
where  it  eught  to  he  by  way  ofcufiom.     I  Sid.  464.  Trin.  22  Car.  2.  j(,^^"  ^* 
B.  R.    The  King  v.  Sir  Nich.  Staughton.  view,  and 

that  S. 
mif^t  to  repair  ttA^mt  tenurti  tf  etrtam  Undtf  f^rctt  •ftbi  JaUtpUct  tf!and  (mentioned  before)  ca^hd 
Stdtt'Ctmrnonf  iy  thtftid  S.  lit  of  tbt  faid  ctmmen  b'tmoay^  inchfed  amtl  incroa<bt<il^an<i  *  which,  time 
out  of  notndi  had  been  part  of  me  faid  highway.  The  defendant  pleaded,  that  the  inhabitanu  ouj;ht 
to  repair  die  faid  highway  and  etavtrjtd^  abfiiue  hoc  that  he  ought  to  repair  the  faid  way  ratme  /«- 
inrrir,  Arc.  and  upon  demurrer  it  was  held*  that  the  ratione  tenure  was  illy  and  that  it  ought  to  have 
been  raimt  t^arQatwmi  of  the  faid  way,  and  that  defendant  did  well  in  travetfijig  the  r^iiooe  trnurary 
aad  coold  not  do  othetwife  \  and  adjudged  fot  the  dcfcadaot.    a  Saond.  i6o.    1  he  King  v.  S tough- 

J  3  24.  In 
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Bat  fee  tit.        24*  In  211  indidment  for  Hot  repairing  quondam  aliam  vuuttf  HbB 

(M)^r^l   word  (cemminem)  mu  amttteJ,  and  therefore  held  ill ;  but  the 

cflMia*     *   omitting  the  terminns  a  quo  was  conceired  not  material.  2  Keb. 

728.  pi.  8.  Hill,  aa  &  23  Car.  a.  B.  R.  The  King  v.  the  Inha>« 

bitants  of  Glafton. 

2$.  In  an  indi£lment  for  ireSHng  fofis  and  raiUy  in  a  high- 
way, it  was  held  neceflary  to  fr9W  that  tbi party  inHB^jet  tbem  upt 
for  a  continuance  of  them^  or  not  fuffering  thtm  to  ie  romeved^ 
would  i\ot  fenre.     z  Vent.  183.    IliUl   23  &  24  Car*  a.  B.  R. 
Auftin's  cafe. 
3  Keb.  18.    '    26.  An  indi£lment  was  Uxtjlopping  a  common  way  to  the  chureb  of 
^.  50.  The  jfTbitby.    It  was  ob je£ied  that  an  indt£lment  would  not  lie  for  a 
Throm,      nufance  in  a  churcn-path  \  but  fuit  might  be  in  the  ecdefiaftical 
S.  C.  and  h  court  \  bcfides  the  damage  is  private,  and  concerns  only  tbeparijbwn^ 
^ng  not     ^j .  2nd  where  there  is  afoot-way  to  a  common,  erery  commoner 
ittbiomtibM  i^^^T  bring  his  ^QXon  if  it  be  (topped  \  but  in  fuch  cafe  there  <an 
ptrochis,      be  no  indidment.    Hale  Ch.  J.  Osud  that  if  this  were  alleged  to 
^biufiiMU  ^  *  conmon  joot-^way  to  tie  church  for  the  parifi'umers^  the  indi£l« 
tit  domtni '  ment  would  not  be  good$  for  then  the  nufance  would  extend  no 
regit,  the      further  than  the  parifliioners,  for  which  they  have  their  particular 
noT^iuflTic    ^^^^^'  ^^^  ^^  aught  appears  this  is  a  common  Joot^way^  and  the 
witkimt         church  is  only  the  terminus  ad  quem^  and  it  may  lead  further^  the  church 
plciKiing.<^   being  exprefled  only  to  afcertain  it,  and  it  is  f aid  ad  commune  noCu^ 
U^^nt   ^^'^^'^^9  wherefore  the  rule  was  that  he  (hould  plead  to  it.   i  VenL. 
a^i^rtothe  208.  Pafch.  24  Car.  2.  Thrower's  cafe. 

church,  did 

99t  iay  ii  f  hi  emmmmh  vm ,  yet  per  cur.  it  it  good  enough ;  and  per  Jonet  J.  it  it  good  CBOugb* 
though  there  wamti  vi  &  ermit^  bccaufe  be  who  it  fuppofei  to  Aop  the  way  is  vwntr  oftbt  1^* 
Poph.  106  •  Mich.  %  Car.  B.  R.    Hebboro*t  caic. 

Cro.c.5S4.  27.  The  courfe  of  B.  R.  upon  an  indi^hnent  for  (topping  x 
^"'"  ^  way,  is  that  the  ofiender  is  admitted  to  a  fine  upon  his  fubmiffion 
^how.  6o.  before  verdiA,  if  there  be  a  certificate  that  the  way  is  repaired ; 
H-  ^^'  but  if  the  party  be  convi£ted  by  verdi^b,  fuch  certificate  will  not 
Ci!!i*.^'  ferve,  but  the  party  ought  to  caule  a  conjlat  to  iflue  out  U  the 
B.R.  Anon,  fi^fft  who  ought  to  retum  that  the  way  is  repaired,  becaufe  die 
S.  P.  verai£l,  which  is  a  record,  ought  to  be  anfwered  with  matter  of 

record.     Raym.  215.   Pafch.   24  Car.  2.    B.  R«    Houghton's 

cafe. 
xftMod.  28.  If  zparijhf  t^c.  be  indi£led  for  not  repairing  a  highway 

Amo^^'s.'p!  w'^1^  ^^^^  precinfty  they  cannot  plead  not  guilty^  afulgive  in  evi^ 
•ndiccrotto  dence  that  another  ought  to  repair  its  for  they  are  chargeable  de 
be  S.  c —  communi  jure,  and  if  they  would  difcharge  themfelves  by  laying  it 
^^]  Tte  dfewhcrc*  they  muft  plead  it.  i  Vent.  256.  Pafch-  26  Car.  %. 
kingr.  St.  B.  R«  Anon. 

Andrew*t 

Holbouniy  S.  C.  k  S.  P.  hy  Hale  Ch.  J.  accordingly*  ■  3  Salk.  1S3.    pi.  3.    S.  C.  ArS*  P. 

accordingly  \  but  that,  where  a  y&nxz  ptrfin  it  indtdled  for  not  repairing^  be  may  ^v«  in  cvidcacetluift 
another  it  to  repair,  becaiife  he  it  not  bound  of  cofBmoii  right  at  the  pariih  it. 

If  you  plead  not  gtUty,  it  fori  r«  the  rtpair  or  not  repair ;  but  if  you  will  difchaigt  jouflelfy  you  nnft 
do  it  by  frtjcnft'nn  or  ratione  tcnurz,  sud  Ag  that  fucb  an  ear  rafitirf  innrstf  or  fuch  a  port  of  the  pa« 
fifliy  hafh  nHvnyi  njd  tim  out  tf  ai/W,  6c»  i  Mod.  zrs.  Paich.  s6  Car.  »•  B.  &•  LuAn* 
huic*t  cafCf 

«9-  Am 
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"29*  Aa  i&diAment  in  a  leet  was  ioxjlopping  a  cmtmon  Mgh^jDof 
hading  jirmn  aflace  called  Up-end.  Exception  was  taken,  for  that 
cverj  mghway  muft  be  from  fome  publick  place ;  but  per  cur.  this 
may  be  well  enough ;  but  becaufe  it  was  not  fit  forth  nuhere  the 
Jtopping  was,  the  indidment  was  quafiied.  3  keb.  644.  pL  88. 
Parch.  a8  Car.  2.    B.  R.  Ayrell's  cafe. 

^  30.  Replevin  of  taking  of  5  oxen*  The  defendant  makes  cog^ 
nizance  as  bailiff  to  the  lord  of  the  leet,  becaufe  the  plaintiff  was 
amerced  there  for  not  fcourlng  a  ditch  in  an  highways  and  the 
plaintiff  demurred,  becaufe  the  ftatute  of  18  Eliz.  cap.  9.  gives 
the  forfeitures  for  highways  to  the  furveyors  of  the  highways  \  but 
adjudged  by  all  the  jullices  for  the  defendant,  becaufe  the  party 
may  he  puntjbed  in  the  leet,  and  ai/o  by  this  Jiatute  fir  divers  caufes* 
Raym.  250.  Trin.  30  Can  2.  otephens  v.  Hayns. 

3 1.  Indi&ment  for  not  r^airing  a  way  to  a  church,  and  fays,  the 
defendants  ought  to  repair  the  fame,  but  does  not  Jay  how,  whether 
h  rea/on^  tenure,  or  oAerwife.  It  was  held  naught,  becaufe,  prima 
facie,  and  regularly,  the  parifh  or  county  ought  to  do  it  of  com- 
mon right.  2  Show.  201.  pi.  206.  Pafch.  34  Car.  2.  B.  R. 
The  King  v.  Warwick  (Mayor,  &c.). 

32.  A  prefentment  was  at  a  court-leet  for  not  repairing  a  certain 
pair  ofjfairs  leading  to  the  Thames,  Several  exceptions  were  takeh 
to  the  form  and  manner  of  the  prefentment ;  but  the  court  would 
not  quafli  it,  becaufe  it  was  for  not  repairing  the  highway.  2  Show. 
455.  pi.  420.  Mich.  X  Jac.  2.  B.  K.  The  King  v.  the  Inhabit- 
ants of  limehoufe. 

33.  Kjuftice  of  P.  on  his  view  prefented  z  highway  to  be  out  of  5«  C- 
repair,  and.the  prefentment  being  removed  ^y  eertiorari  into  B.  R.  i4!***  Trm 
the  defendants  pleaded  not  guilty.  Tht  \\xry  fiund  a  fpecial  verdi£l  3  vtr.  j^  m^ 
that  the  way  was  out  of  repair ^  but  that  it  was  not  a  highway,  but  a  "^«<*  t» 
private  way.    Holt  Ch.  J.  held  that  tlie  verdift  was  againft  the  J^Ifod.  t8. 
defendants,  becaufe  upon  their  plea  of  not  guilty  they  give  in  s.c- li%' 
evidence  that  it  is  no  highway^  but  that  matter  ought  to  be  pleaded  ^^*  '3* 
fpecially:  and  he  held  that  where  a  juftice  of  peace  prefents  a  si  p!  ^ 
highway  upon  his  view  to  be  out  of  repair)  there  the  parties  are 
eftopped  to  plead  that  it  is  in  repair.     But  the  other  judges  were 

againft  him  in  both  points,  and  held  that  this  might  be  given  in 
evidence  upon  the  general  iffne,  and  that  the  parties  might  traverfe 
the  non^repairing,  though  the  prefentment  was  upon  view;  for 
that  cannot  be  a  greater  eftopple  than  the  finding  of  a  grand  jury 
who  are  upon  oaUi.  Carth.  212,  213.  HilL  3  W.  &  M.  £•  R. 
The  King  v.  Homfey  Inhabitants. 

34.  If  z  prefentment  be  made  by  a  jti/lice  tf  peace,  upon  his  own  4  Mo4,  jS. 
view,  that  a  highway  is  out  of  repair,  and  the  defendants  plead  fj^^i^* 

J^cialh  to  fuch  a  prefentment,  viz*  that  they  ought  not  to  repair,  ^t%  Mod.' 
they  kkewife  muftjbew  who  ought  to  reoair,  or  elfe  the  plea  is  ill.  M-  s.  c. 
Agreed  per  tot.  cur.  and  faid  to  have  been  fo  adjudged  by  Hale  •^**^'"«*y» 
Ch.  J.    Carth.  212.    HiIL   3  W.  &M.  B.  R.  m  cafe  of  the 
King  v.  Homfey  Inhabitants. 

35.  The  being  of  a  highway  is  matter  of  'uppofal,  and  muft  be 
denied  in  pleading ;  add  fo  held  in  the  cafe  of  Leather-^ane,  per 

Holt 
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tiolt  Ch.  J,    And  per  Eyres  J.  you  may  give  it  in  evidence;  for 

it  is  the  fame  as  no  park  or  no  warren.    In  (refpafs  it  is  not  gnilty. 

The  prefentmcnt  is  but  in  nature  of  an  indidment.    Per  cur. 

ordered  to  ftay.    Show.  291.    Trin.    3  W.  &  M.   The  Kingr. 

Honifey. 

36.  By  3  to*  4  JT".  bf  M.  cap.  12.  the  profecuthn  is  io  he  in  the 

proper  county  ^  and  not  removed. 
SiTiCin^^'       37.  Indictment  upon  the  ftatute  of  P.  &  M.  for  nof  «w% 
V.  d)e  inha-  ^t  the  highways  upon  notice.     Holt  faid,  the  better  opinions  had 
bitants  of      bcen,  that  you  can  give  nothing  in  evidence  upon  not  guilty,  but 

cTmbJ"       **^  *^  ^^y*  ^^^  ^"  repair.     Cumb.  312.    Hill.   6  W*  3.  B.  R. 
land,  s.  P.    The  King  v.  Terrell  &  aF. 

accordingly. 

I  But  if  it  be  againft  a  particular  pcrfon,  be  may  gin  in  Cfldeoee  that  othert  ought  to  rtpiir  it. 

[51a  J  ,  38.  Error  of  2  judgment  upon  an  indi£lment  at  the  quarter- 
femonsy  for  non*repairing  a  highway  between  A*  and  B.  in  the 
parifh  of  R.  and  tht  judgment  was,  that  fuch  a  fum  extrabatur  if 
levetur  to  repair  the  /aid  ivay^  nj/s  it  were  repaired  by  fuch  a  time.  It 
was  objcAed  that  the  judgment  was  prepofterous,  extrahatur  & 
levetur,  inilead  of  the  natural  way  of  levetur  l^  extrahatur ;  and 
for  this  exception  the  judgment  was  reverfcd,  and  compared  to 
debt  upon  bond  for  10 1,  if  judgment  were  ideo  confideratum  cft| 
quod  habeat  executionen>  de  praed.  lol.  &  recuperet;  per  cur.  it 
would  be  error.  '12  Mod.  409.  12  W.  3.  The  King  v.  Ragley 
r  Parifli. 

*^«^*Tm-  39.  A  man  was  indiiEied  for  not  working  towards  the  repair  of  the 
S.*C.  a^nd  highways  according  to  thejlatute,  2LnA /hewed  that  6  days  between  fuch 
judgment  and  fuch  a  time  were  appointed  by  the  jufiices,  and  that  the  defendant 
wai  arxefted.  jij  qq^  come  within  any  of  the  fix  days.  This  indidment  was 
held  naught ;  for  the  particular  days  ought  to  be  fet  forth.  I  Salk. 
357.  Pafch.  2  Ann.  B.  R.   The  Queen  v.  Rime. 

40.  The  juftices  muft  not  appoint  6  days  generally  between  fuch 
and  fuch  a  time,  but  muft  be  particular,  and  if  the  appointment 
was  naught  in  fuch  cafe,  the  party  is  not  bound  to  come  at  all* 
I  Salk.  357.  Pafch.  2  Annae,  B.  R.  The  Queen  v.  Kime. 

41.  Indi£lment  was  for  not  repairing  aboufe  flanding  upon  the 
highway  ruinous,  and  like  to  fall  down,  which  the  defendant  occupied^ 
and  ought  to  repair  ratione  tenure  fua.     Upon  not  guilty,  the  jury 

found  a  fpecial  verdi<!^}  viz.  that  the  defendant  occupied,  but  was  only 
tenant  at  will.  The  court  held,  that  the  ratione  tenure  was  only 
an  idle  allegation  \  for  it  was  not  only  charged,  but  found  that 
•«  the  defendant  was  occupier,  and  in  th^t  refped  he  is  anfwerable  to 
the  publick }  for  the  houfe  was  a  nufance  as  it  ftood,  and  the  con- 
tinuing it  in  that  condition  is  continuing  the  nufance ',  and  as  the 
danger  is  the  matter  that  concerns  tlie  publick,  the  publick  is  to 
look  to  the  occupier,  and  not  to  the  eftate,  which  is  not  material 
in  fuch  cafe  as  to  the  publick.  And  Powell  J.  held,  that  there 
might  be  fuch  a  tenure,  and  that  tenures  being  chai^eable  upon 
the  land  by  the  ftatute  of  avowries,  it  is  not  material,  even  in  an 
avowry,  what  eftate  the  occupier  has  in  the  premifes*  i  Salt 
357.  TriA  a  Ann.  B.  R.  The  Queen  v.  Watts. 
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42.  The  defendants  were  indicted  for  not  repairing  a  common  6Mod.i63, 
footway,  and  confejfcd^  and  fuhmitted  to  a  fine ;  et  per  cur.  the  mat-  ^^^guJ'ti^e 
t'er  IS  not  at  an  end  by  the  defendants  being  fined,  but  writs  of  defendants 
dxflringas  fliall  be  awarded  in  infinitum^  till  we  are  certified  that  the  ^rcnotUund 
^ay  is  repaired.     Salk.  358.  pi.  6.  Pafch.    3  Ann.    B.  R.     The  ZiurHJji. 
Queen  v.  Cluworth  Inhabitants*  thn  than  it 

has  been 
time  OQt«f  mjnd»  but  at  It  has  tifoally  been  at  die  beft.     i  Salk.  15S.  in  S.  C* 

43.  An  indi£tment  was,  thxttfuch  a  day  alta  via  regia  fiiit  £5*  "Mod. 56. 
adhuc  eft  vaJde  lutofa  isf  tarn  angujta^  fo  that  the queerfs  people  cannot  ^  ilhelnha- 
pafs  without  danger  of  their  lives,  &c.     Holt  Ch.  J.   and  Powell  J.  bitants  of 
held  the  indi£iment  naught  for  want  of  faying,  that  the  Wt,y  was  ^^"^°''^» 
wt  of  repair i  and  Powell  faid,  that  the  faying  it  was  tarn  angufta  ^^„^' 
that  people  could  not  pafs,  was  repugnant  to  its  being  slfa  via  thought  It 
regia  $  for  had  it  been  fo  narrow,  people  could  never  have  palTed  jnAifficient, 
there  time  outot  mind.     2  Ld.  Raym.  Rep.  11 69.  Trin.  4  Ann.  fhewn^tilat 
The  Queen  v.  the  Inhabitants  of  Stretford.  the  way  was 
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Ct)tm<n  i&rttoate»  c  5»3  3 


■-MiMlMMBHa 


(A)     Chimin  Private.     [And  how  Perfons  may  be   fol  391. 

intitled  to  a  Way.]  ^— v~J 

£1.     A    Man  iy/r^nr^/«p«  may  have  a  way  from  his  meadow  to  ^I'^'^^j'Jjl** 
^\  the  high-ftrcet.     20  Aff.  18.]  s.c.  flys, 

that  a  man 
fiall  not  hate  a/Tife  of  nufance  of  a  way  ftofped,  unlefi  it  be  to  fome  frankrencin<*nt,  but  if  it  be  from 
a  meadow  to  a  high  ftreet,  it  is  as  well  as  from  his  houfe  to  the  high  iVreec-ii— Fitah.  Aitife,  pi.  21 8« 
«itct  S.  C.  A  S.  F.  accordingly.  ■   '       Br.  Affife,  pi.  129.  cioes  S*  C. 

fi.  A  ipan  may  have  a  vn:^  from  bis  houfe  to  the  church.     20  Br.  Chimin, 

'^"'  *°-J  Hcrle  a. 

warded  aOxfe  of  a  way  whrch  waa  claimed  to  a  church;   and  Brooke  fays,  ^aod  noca,  &  quaere  inde; 
ft>r  of  a  way  in  grofe  an  aOife  does  not  lie.  Fitzh.  Aifife,  pi.  218*  cites  S.  C.  iz  S*  P. 

Br.  Aflife,  pi.  »29«  cites  S.C*  but  Brooke  fays,  quzre  inde,   for  it  is  not  claimed  properly  to  his 
franktentment* 

3.  A  man  may  pr^criht  to  have  a  way  to  go  out  of  a  church j  or  Br.  Pre- 
pver  a  church^yard,  notwithftanding  that  it  is  a  fan^tuary  5  per  ail  ^."^'"^P^" 
VQk.  IV.  R  r  '      the  ^  ' 


5^3  ^^imfn  Prittate. 

{*^'y^^'  the  juftiees  and  apprentices  in  chancery.  Trin.  iSE.  4. 8.  i* 
ItrMcnsthat  P^'  ^^'  ^"^^  '*  ^^^  ^*'^  thctc,  that  the  chuTch-yard  of  the 
the  words      Charter-houfe  is  a  common  way  for  the  inhabitants  of  London  to 

chu^rchVfi     ^^*  ^*  ^"^  *^^  *^y  prefcribc  in  it. 

Allies  (tbrougb  tbt  cktireb,  A;c«)— >JenIc«  14a*  pi.  94.  S*  C« 

4.  Chimin  appendant  eanwoi  hi  modi  in  gnfs  hj  gnanf^  for  none 
can  have  the  commodity  thereof  but  he  who  has  the  land  to 
which  this  way  is  appendant.  Br.  Chimin,  pi.  14.  cites  5  H.  7. 7. 

5.  A.  had  an  acre  of  land  which  was  in  die  middle^  and  imm- 
faffed  with  ether  of  his  lands^  and  infers  £•  of  that  acre^  and  tt- 
folved  by  the  4  juftices  that  B.  (hall  nave  a  convenient  way  over 
the  lan'ds  of  the  feofibr,  and  he  is  not  bound  to  ufe  the  fanae  ^y 
that  the  feofibr  ufes.    Noy,-  123.   Oldfield's  cafe. 

•  ^"^^''TJ*       6.  KJiranger  may  havez  way  over  another  man's  foil  3  manner 

L*  \\  \y*    of  waysi  viz.  for  neceffftjf  by  grant,  and  by  preferiptm:    h  For 

«t.  I.  s.  c.   neceflity,  as  if  A.  has  an  acre  of  ground  furrounded  by  ground  of 

M*  s.  P.      B^ — ^^  foj  neceflity  has  a  way  over  a  convenient  part  of  B.'s  ground 

ytir.  °  *^'  *o  h**  own  foil,  as  a  neceffary  incident  to  his  ground.    So  if  A. 

3Saik.  isi.  mnts  a  piece  of  land  whicn  is  furrounded  by  land  of  vendor, 

S.'p'd'*"*     ^^  grants  away  as  a  ncceflary  incident  therewith.     2.  IfA.be 

sot  appear.    f<^ifcd  of  BlackacTC  and  Whiteacre,  and  ufes  a  way  from  Bbckaae 

over  Whiteacrc  to  a  mill,  river,  &c.  and  he  grants  Bltckacrc  to 

B.  vnth  all  ways,  eafements,  &c.  the  grantee  (nail  have  the  &me 

conveniency  that  A.  had  when  he  had  Blackacre.     So  if  A.  has 

2  acres,  and  has  a  way  from  them  over  B.'s  land,  and  grants  one 

of  them  with  all  ways,  B.  fhall  have  the  fame  "Way  that  A.  had. 

But  there  in  making  title  B.  mufi  allege  fuch  an  eftate  in  A.  as  is 

traverfable,  and  not  only  fay  that  A.  was  pofiefled  of  the  land  to 

which,  &c.  for  a  term  of  years;  for  there  the  poflefiion  would  be 

r  5  '4  J    traverfable  materially.     3.  If  a  way  of  necelfity  be  claimed,  it  is  a 

good  plea  to  fay  that  the  party  has  another  way ;  but  otberwife 

where  a  way  is  claimed  by  grant  or  prefcription.  6  Mod.  3.  l'&ch» 

a  Ann.  B.  R.  Staple  v.  Heydon. 


(A.  2)    A  Way.     How  it  may  be  tifid^ 


eajl  next  to  theftreet;  and  A.  is  alfo  feifed  in  fee  of  a  nufuageani 

piece  of  land  next  adjoining  to  the  haciftde  tm  the  north  of  the  bttck/dt^ 

and  hy  deed  infetfffs  B.  of  the  meffuagi  and  piece  of  lend  which  arc  00 

the  north  of  the  backfidc,  and  by  the  fame  deed  fart  her  grants  to  Hif 

and  his  heirs  liberos  ingreffum,  egrejum,  Iff  regreffutn  in,  ad  isf  txtrs 

eadem  conceffk  pramiffa,  in,  per  &  trans  pradiffas  Janumn  bf  *^** 

Jlde;  by  force  of  this  grant  B.  may  go  frpm  the  ftrect  through  tbc 

gate,  and  over  the  backfide  to  the  mefliiage  or  piece  of  land  of 

wbich  he  is  iufcofied )  but  he  cannot  go  through  the  faid  gate  ^^ 

))adfide 
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l)ack(ide  to  other  places,  6r  from  other  places  to  the  ftreet,  with- 
out comhig  to  the  faid  xnefTuage  or  piece  of  land,  for  the  liberty 
i^  granted  to  him  of  ingref^  and  egrefs  m,  ad  isf  extra  eadem 
concejfa  prdtniffa^  fo  that  this  is  made  appurtenant  to  the  premifes 
ifefore  granted^  Car.  B.  between   Hodder  and  Holman^ 

adjudged  upon  a  demurrer,  where  in  trefpafs  pedibus  ambulando 
in  the  backfidc,  the  defendant  juTlified  by  force  of  the  faid  grant, 
fhewing  all  this  matter  in  the  grant,  and  that  he  went  from 
the  faid  piece  of  land  over  the.hackfide  and  through  the  gate  to 
the  ftreet,  &  fic  retrorfum  \  and  the  plaintiff  replied,  that  he  did 
the  trefpafs  of  his  own  wrong,  abfque  hoc  that  he  went  from  thd 
faid  piece  of  land  over  the  backfide  through  the  gate  to  the  ftreet, 
&  iic  retrorfum;  and  adjudged  a  good  traverfe,  for  the  caufe 
ttforefaid.    Intratur  Hill.  9  Car.  Rotulo.  Dorfet.] 

£2.  In  trefpafs  for  breaking  his  thfe^  if  the  defendant  juJHJUs  going  ^'  P*  *?* 
over  his  clofe,  becaute  he  was  ufedy  time  out  of  mind,  to  have  a  tiSITmadef* 
^ay  over  it  from  D.  to  Blackacre^  and  the  plaintiff  replies  that  at  but  it  was 
the  time  of  the  trefpafs  the  defendant  went  with  his  carriages  from  *P^^***?. 
X).  to  Blackacre^  to*  d^hinc  to  a  mil/,  this  will  not  maintain  his  ac-  maxuthc* 
tion;  for  when  the  defendant  was  at  Blackacre,  he  might  go  defendant 
>»rhidier  he  would.    Pafch.    16  Jaci  B.  R.  between  Sanders  and  ^^^^  P"**' 
MosE,  adjudged  upon  demurrer.] »  ^oco  ac°« 

[3.  But  it  Teems,  that  if  a  man  hath  a  way  for  carriage  from  D,  adjpining  to 
to  Blackacre  over  (ny  clofe,  and  after  he  purchafes  land  adjoining  to  ?|*^t*  u*i 
Bladtacrej  he  cannot  ufe  the  faid  way  with  carriages  to  the  land  ad"  prcfcribcs  to 
joining,  though  he  comes  nrft  to  Blackacre,  and  thence  to  the  We  a  way; 
land  adjoining,  for  then  it  may  be  Very  prejudicial  to  my  clofe ;  ^"f  ^  *^^ 
but  it  feenls,  if  I  will  help  myfelf,  I  mufi  fbew  the  fpecial  matter,  ^nt'iff 
-ktA  that  he  ufed  it  for  the  land  adjoining ;  vide  the  faid  cafe  of  P.  would  lofe 
i6Tac.  Banco.1  thcbcnefic 

J  J  of  his  land, 

and  that  a  preTcription  prefappofed  a  grantt  and  ought  to  be  conftrued  according  to  the  mtent  o{  iti  ori- 
ginal cxeatioa*  and  to  this  the  whole  court  agreed,  and  judgment  for  the  plaintiff.  Mod.  190.  pi.  22. 
Mich.   26  Car.  2.  C.  B.    Howell  t.  King.  S.  P.  rcfolved  accordingly,  per  tot.  cur.  and  judg- 

nent  was  pronounced  accordingly,  though  it  if  not  entered  on  the  roii.  Lotw.  iit.  1x4.  Trin* 
7  W.  3.     Laoghton  V.  Ward.  Ld.  Raym.  Rep.  75.  Pafch.  8  W.  3.  S.  C.  adjudged  accord. 

ingty,  per  tot.  cnr.  and  Powell  J.  junior  faid,  that  the  dif^ence  is,  where  he  goes  farther  to  a  *  xnill, 
or  a  bridge,  tltere  it  may  be  good,  but  when  he  goes  to  his  own  clofe  it  is  not  good  \  for,  by  the  fame 
mlbni  if  he  ^ichaiea  tooo  dofes  he  may  go  to  them  all. 

4«  If  a  mati  lets  a  houfe,  referring  a  way  through  it  to  a  hack^houfe.  Mod.  27. 
he  cannot  come  through  the  houfe  without  requejl,  and  that  too  at  3 '^'"t^". 
feafonable  times.    Vent»  48*  Mich«  ai  Car.  2.  B.  R.  in  cafe  of  leWisnoe 
Tomlin  v.  Fuller.  *>ou"^  *o 

leave  his 
doors  open  for  the  lelfoKi  coming  Sn  at  1  or  2  o'clock  In  tht  aSght,  btithexnuft  keep  good  bouif. 
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5is  Chimin  l^ribate. 


(B)     To  whom  the  Soil  and  the  Things  thereupon 

Fol.  391.   .  ^     '  12/ 

u,.-v.««^  do  belongs 

•  Br.  Chi-    [  1 ,   1 N  an  highway  the  king  hath  nothing  but  the  pajfage  for  himfclf 
dto  s.'  c?*  *"^  *^^*  people.     ♦  8  E.  4. 9.  t  %  E.  4.  9.] 

by  ail  Che  jufliccf. Fitzh.  Chimin,  pi.  i.   citci  S.  C.  Bf.  Chimin^  pi.  9.  cites  S.  C. 

I  Fiteh^  Trefpafsi  pi.  95.  cites  S.  C. 

%  Br.  Chi-        r  2.  But  xht  freehold  and  all  the  profits^  as  trees,  8cc.  belong  to  the 
Itesx.-  ^^°^  *c  f^^-    }  8  E-  4-  9-  J  ^  E.  4.  9.  II  8  H.  7.  5.  b.] 

Fitsh.  Chimlo,  pi.  i.  cites  S.C.  ^  Br.  Chimin,  pi.  9.  rites  S.C.  bytUtlii 

juftices  except  Moyle.*-— Fitsh.  Trefpafi,  pU  95.  cites  S.  G.  R  He  who  his  ths 

trees  in  the  highway,  there  the  frank- tenement  is  to  him  j  per  KeUe,  for  if  he  has  land  adjoiniogi  tbe 
ftank-toacaeAt  of  the  way  is  to  him*    Br.  Chimloi  pi.  15.  cites  S  H.  7.  5. 

ritih.  CM.       [3.  The  lord  of  the  foil  (hall  have  an  a^ion  for  digga^  tie 
^t^:  ground.     8E.4.9-] 

4k  S.  P. 

Br.  Leet,  f  4.  If  trees  grow  in  the  highway,  he  to  whom  the  feigniory  of 

s .'  c.  biT    *^  '^^^  ^^  *^  ^^^^  P'*^^  ^^^  belong,  fliall  have  the  trees.  27  H. 
Brooks        <!•  8.  per  curiam,  j 

aakes  t  .  .  j^ 

3[Qcre  how  tfaii  word  (iagmory  of  the  leet)  is  to  be  taken  {   for  it  feems  that  it  it  the  leigidory  cf  nc 
ee,  Tis.  the  feigniory  of  the  foil ;  for  leet  is  not  feigniory }  becaufc  if  it  be  not  in  taken,  it  caaaot  be 
law)  bucket  in  (bme  country  is  taken  for  Che  foil. 

« 

Sfe  tic  [5.  Generally  the  owner  of  the  foil  of  hoth  fides  the  way  fliall  have 

"^"""iS?     ^^  '^'^^  growing  upon  the  way.     18  Eliz.  B.  R.  per  curiam, 
'""'  cited  P.  1 1  Jac.  B.  R.] 

[6.  The  lord  of  the  rape^  within  which  there  are  10  httndreiSf 
may  prefcribe  to  have  all  the  trees  growing  within  any  highway 
within  this  rape,  though  the  manor  or  foil  adjoining  be  to  another; 
for  ufage  to  take  the  trees  is  a  good  badge  of  ownerihip.  P- 
1 1  Jac.  B.  R.  BETWEEN  SiR  Thomas  Felham  plaintiff,  and 
WiATT  AND  Black  defendants,  per  curiam.] 

7.  The  foil  znd  frank-tenement  of  the  wayj  is  to  thofe  whom  it  ad* 
joins.    Br.  NufanS)  pL  28.  cites  8H.  7.  5.  perKcble. 

[5«^]   (C)    Interruption.     What  is.     And  Remedy  ior 

the  fame. 

I.  iF  one  grants  me  a  way,  and  afterwards  interrupts  tne  in%  I 
^  Xtizj  refi/l him  s  Arg.  Godb.  53.  pi.  65.  cites  32  E.  3. 
t.  P.  but  2.  If  a  man  difturbs  me  in  my  way  with  weapons^  trefpafs  vi  V 

T^**!,  u,.  ormis  lies.    Br.  A£lion  fur  Ic  Cafe,  pi.  29.  cites  2  H.  4. 11.  pc' 

where hebag  _,  -  ;—,  .     ,  '  r     .  ^  t  ■ 

the  land       Skrcnc  and  <r hirnuig. 

where,  ice, 

Br.  Ttcfpaa,  pi.  72.  citet  S.  C. 

%  For 
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3.  Yor  Jlopping  a  way  to  his  freehold,  cither  cafe  or  afflfi  lies.  Sowfcerethe 
Cro.   E.  466.    (bis)   ph  aa.    Pafch.   38  Eliz.   B.  R.    Aifton  v.  ^'^^ 
Pamphyn.  &  tb„-^ 

could  not 
fet  to  hit  common.    Cro.  £.  845.  pi.  31,  Tnn.  43  EIis.  in  Cam.  Scacc.    Cantrel  ▼•  Church.  -*«« 
Noy,  "37.  Caocwell  v.  Church,  S.  C.  and  judgment  affirmed  for  the  plaintiff'. 

4.  He  that  has  ingrefs  info  a  ioufe,  ought  to  have  it  at  the  t^ual 
door :  and  if  they  leave  fuch  door  open,  but  dig  a  ditch  that  he 
cannot  enter  without  leaping,  it  is  a  breach;   per  Doderidge. 
Lat«  47.  Trin.  a  Car.    Climfon  v.  Pool. 

5.  A.  has  a  way  over  my  land,  and  coming  to  pafs  over  It  I  take 
him  by  the  fleeve  and  fay,  come  not  there^for  tfyou  do  I  will  pull  you 
by  the  ears  2  it  is  a  breach  of  condition.  The  fame  it  is  if  I  lock  my 
gates.  Lat,  47,  48.  Trin,  2  Car.  per  Doderidge  in  die  cafe  of 
Climfon  v.  Pool. 

6.  If  I  have  a  way  without  a  gate,  and  a  gate  is  hung  up^  aAxon  Or  I  ma7 
on  tlie  cafe  lies ;  for  I  have  not  my  way  as  I  had  before  \  per  cur,  y"'  '^  **'**■• 
Litt.  R.  267.  Pafch.  5  Car.  C.  B.  in  cafe  of  Pafton  v.  Utbcrt.     f .?,!Vich. 

6Car.B.H. 
James  ▼•  Hajrwood, Cro.  C  184,  185.  pi.  3.  S.  C.  and  S.  P.  by  Hyde,  Jones,  and  Whitlocl^ 

7.  Cognizance  of  ways  to  carry  tithes  belongs  to  court  chriftian, 
»  appears  by  flat.  2  &  3  £.  6.  13.  F.  N.  B.  Confultation^  51, 
(A)  and  Linwood  in  his  Treatife  of  Tythes ;  and  therefore  a  con« 
fultatign  was  awarded.  Jo.  230.  pi.  I.  Hill.  6  Car.  B.  R, 
Halfey  v.  Halfey* 

8.  A  man  has  a.  meSTuage,  and  a  voay  to  the  mejfuage  through  Mod.  17. 
another's  freeboldy  and  the  way  is  flopped^  and  then  the  houfe  is  aliened,  jj"  ^kj^*^' 
The  alienee  can  bring  no  a£kion  for  this  nufance  before  requefi.  wai  for  Aop. 
Vent.  48.    Mich.  21  Car.  B.  R.  Tomlin  v.  Fuller.  pingapaf. 

i*gt  (b  chat 
the  piaintiff  waa  hindered  from  deanfing  hit  gutter.  It  was  moTed  in  arrsft,  that  there  %vaa  no  itqueft  | 
but  it  waa  anfweied  that  the  wrong  began  in  the  defendant's  own  time,  whereas  had  the  nuftnce  bcea 
done  by  a  ftranger,  notice  mail  have  been  given  before  the  afkion  brought.  Twifden  held  it  %ras  not 
good  at  the  common  lawy  and  that  defendant  might  have  demurred  \  but  the  court  held  it  aided  by  tht 
verdiA ;   and  judgment  for  the  plaintiflf. 

p.  Upon  evidence  given  in  an  aflion  of  trefpafs  between  W.  & 

C  at  the  bar,  it  was  faid  by  Glyn  Ch.  J.  that  if  one  make  a 

ditch,  or  raife  up  a  bank  to  hinder  my  way  to  my  common^  I  may 

jujiify  the  throwing  it  down,  and  the  filing  it  up.     Sty.  470.  JMich. 

1655.     Williamfon  v.  Coleman. 

10.  Every  man  of  common  right  may  jufiify  the  going  ^hisferm 
vanti  or  of  his  horfes  upon  the  %anks  ^of  navigable  rivers^  for  towing 
barges f  icc.  to  whomfoever  the  right  of  the  foil  belongs ;  and  if 
the  water  of  the  river  impairs  and  decrea&s  the  banks,  &c.  then 
they  ihall  have  reafonable  way  for  that  purpofe  in  the  neareft  part 
pf  the  field  next  adjoining  to  the  river  |  and  he  compared  it  to  the 
cafe  where  there  is  a  way  through  a  great  open  fields  which  way  be^  f  CI7  1 
comes  founderouSf  the  travellers  may  julUfy  the  going  over  the  out- 
lets of  the  land,  not  inclofed,  next  adjoining.  Ruled  at  nifi  prius 
at  Wcftminfter,  the  firjl  fitting  after  Micha$lmaS'term^  lO  iK  3« 
IA»  Rayin.  Rep.  725.  Young  v  • .  . .  , 
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(D)     Made  unpaflable,  &c.     Remedy.    And  of 

fetting  out  new  Ways. 

I.  iF  one  grants  mc  a  way,  and  after  £gs  trenches  In  it  to  my  hin* 
-*  drance,  I  mzj  ^11  them  up  zgzin*     Arg.  Godb.  53,  p.  65, 
cites  32  E,  3. 

2.  If  a  way,  which  a  man  has,  becon^es  not  p^flablej  or  be- 

<;omes  very  bad  by  the  owner  of  the  land  tearing  it  up  with  lu» 

cartSj  and  fo  the  fame  be  filled  with  water,  yet  he  which  has  the 

way  cannot  dig  the  ground  to.  let  out  the  water ;  for  he  has  no  intcrcft 

in  the  foil.     Godb.  52..    ph  65.    Mioh,   28  ^  29  Eliz.    B.  R^ 

Dike  V.  Dunfton« 

Yeiv.i+i.        J.  Intrefpafs,  &c-  the  defendant  grefcribcdyir  a  foot-wfi  and 

Noy'iaS,      ^^^*  ^<c  plaintiff  fuch  a  day  plowed  it  upj  and /owed  it  with  com^  and 

citei  S.  C.    laid  thorns  on  th^ftdeiy  and  that  h^ore  the  trefpafs  done  he  left  a  new 

M  adjudgea  Joot'Hvay  near  the  old  way^  which  hzd^nce  Dcen  u/ed  by  afljhot'faf' 

and  s/p5wai  fi^i^-^f  ^^  ^^l  ^^  defendant  went  in  the  /aid  new  way  to  fuch  a 

there  ad'       placc^  &c.  qu/e  ejl  eooem  tranfgrejjio  :  and  adjudged  a  good  juftifi«» 

judged jmhc  cation.    Brownl.212.  Mich.  6  Jac.  Horn  v.  Widelake, 

cafe  of  •* 

Home  V.  Taylor  a^coniinglyy  aqd  likewtfe  held  that  the  defeodaot  may  well  juftify  going  in  the  place 

where  the  ancient  way  was,  and  ia  not  bound  to  go  in  the  way  that  is  unplow«i. 

Where  a  way  is  (lopped^  and  another  way  made  in  another  place,  the  way  which  ts  (lopped  cannot 
he  faid  to  be  diverted.  .And.  234.  t>1*  251.  Pafch.  31  Eli^.  in  cafe  of  Aihbuniham  y»  CornwalIis.-r* 
The  afligning  the  new  v^y  will  not  juftify  the  ftoppiog  the  old  way*  Carth.  393.  Trin.  3  W.  It  M. 
in  B.  R.  per  cur.  obiter.  ■  ■  ■  Cro.  C.  z6.6.  pi.  16.  Mich.  8  Cv-  B.  R.  th^  S.  P.  iacaieoftbe 
King  V-  Ward  &  Lyme. 

a  Lev.  234.  ^.  If  a  highway  be  fo  bad  as  it  ^s  *  not  pcjffable^  I  may  then  juftify 
Finch^s.c.  8°"^8  ^^^^  another  man's  clofe  next  adjoining.  2  Show.  28, 
bucD.'p.      p]«  19.  Mich.  30  Car.  2.   Abfoi^  v.  French 

•  He  may 
go  in  a  way  good  and  paflable  at  near  the  path  ^  he  can.     Nay>  ^Uor^ey-gsnsra^  fatd  it  w^  &  vtb\v^ 
cd.    jo.  297.  in  itin.  Windfor  in  Hennas  cafe. 


(E)     Extingulfbed  by  Unity. 

Codb.  4.  p],  I.     A    yfzj  ei^tinguifhed  by  unity  ofpoffejflonj  is  rcvivable  after  on 

I".  v*2.*'  "^  defchit  to  %  daughters^  where  the  land  over  which  is  allot- 

S.  P.    *       ted  to  one,  and  the  other  land,  in  which  the  way  was,  is  allotted 

to  the  other  fitter;  and  thi$  allotment/v^ithout  fpecialty  to  have 

the  land  anciently  ufed,  is  good  to  revive  it.     jenk.  20.    pL  37* 

cites  2 1  E.  3. 

2.  In  tre^afs  the  defendant  juftified  for  a  way  appurttmmt  to  hit 
houfe  in  i>.  by  prefcnption,  to  go  to  9  acres  rf  wood  in  C.  The 
plaintiiF  faid  that  J.  N.  after  time  of  inemory,  that  is  to  fay,  in  the 
time  of  king  R.  was  f^fed  of  the  land  where  the  defendant  claimed. 
[  5  ^  ?  ]  l^  '^*7j  afid^f^he  wood  to  which  he  claimed  U*  Quare*  if  unity 
pf^  pofleffioti  in  the  land  in  which  he  claims,  and  ia  the  wood  to 

which  he  clainxs  it^  ihall  be  an  exdx]|guiihment|  as  unity  of  pof- 

13  -        •  ^^0^ 


feflion  of  land  in  which,  &c,  and  of  the  houfe  to  which,  &c.  (hall 
be  ?  Brooke  fays,  it  feems  that  it  (hall  clearly.  Br.  Chimin,  pi.  13. 
cites.  3  H.  6.  31. 

3*  A.  had  a  clofe  and  a  ivood  adjoimng  to  it,  and  time  out  of 
mind  a  way  had  been  ufed  over  the  clofe  to  the  wood,  to  carry 
and  re-carry.  He  granted  thi  clofe  to  B.  and  the  wood  to  C.  Tho 
grantee  of  the  wood  ihall  not  have-the  way;  for  A.  by  the  grant 
of  the  cbfe,  had  excluded  himfelf  of  the  way,  becaufe  it  was  not 
faved  to  him.  Crd.  £•  300.  pi.  13.  Fsifch.  34  £liz.  B.  R» 
Dell  V.  Babthorp, 

4.  In  an  aflion  of  trefpafs  the  cafe  was  thus  :  A.  had  a  crofs" 
nvaj  by  prefcriptton  to  go  to  ff^b*  Acre  over  BL  Acre^  and  after  he 
purchases  Bl.  Acre^  and  of  that  infeoffs  J.  5.  and  adjudged  that  the 
crofs-way  is  extin£l,  becaufe  by  tne  unity  the  prefcription  fails^ 
Noy,  1 19.    Mich.  3  Jac.  C.  B.  Heigate  v.  Williams. 

5.  A  way  of  eafe  Ihall  be  extingulfbed  by  unity  of  pofleflion,  but  ^"^JJ^'  44^* 
not  a  v)aj  ofmcejityi  per  Doderidge  :  Lat.  154.  Hill,   i  Car.         Doderw/c 

(F)     Pafs,     By  what  Words  or  Conveyance* 

I.    A  Way  ;/  an  eafement  only,  and  will  not  pafs  by  the  words 
'^^  omnia  tenementa  &  h^ereditamenta  fua.    Br.  Le£l.  Scat, 
Limit.  42. 

2.  When  land  is  granted  with  a  way  thereto^  it  is  quaG  appendant 
unto  it,  and  a  thing  of  neceflity ;  and  therefore  by  a  leafe  of  the 
iandf  though  the  way  be  not  mentioned,  it  wellpajfes  without  being  ex* 
prefiicd  in  the  deed  \  for  the  land  cannot  be  ufed  without  a  way/ 
^d  therefore  it  {hall  enfue  it,  ami  pafs  of  neceflity,  and  unity  of 
pofleflion  does  not  extinguifii  it ;  per  tot.  cur.  Cro.  J.  ipot 
pi.  13.   Mich.  5  Jac.  B.  R.  in  cafe  of  Beaudley  v.  Brook. 

3.  A«  feifed  of  Bl.  Acre  and  Wh.  Acre  in  fee,  by  indenture  of 
bargain  and  f ale  inrolled,  conveyed  BL  Acre  to  J.  S,  in  fee,  with  a  way 
over  Wh.  Acre.  This  is  not  good ;  for  here  is  no  grant  of  the 
way  in  the  deed,  but  only  a  bargain  and  fale  of  Bl.  Acre,  and  a  way  , 
over  Wh.  Acre ;  for  nodiing  but  the  ufe  pafied  by  the  deed,  and 
there  cannot  be  a  ufe  of  a  thing  not  in  effe,  as  a  way,  common^  Isfc. 
which  are  newly  created,  and  until  they  be  created  no  ufe  can 
arife  by  bargain  and  fale,  and  fo  nothing  pafled  by  the  deed.  Cro« 
Jr  189*  ph  13-  Mich.  5  Jac.  B.  R.  Beaudly  v.  Brook. 

(G)     Aaions. 

I .    AN  afllfe  docs  not  lie  of  a  way ;  for  it  is  not  profit  apprender 
^^  nor  fraiiktenement,  but  an  eafement.    Thel.  Dig.  68« 
lib.  8.  cap.  6.  f.  2.  cites 34  AfT.  i3.Trin.  31  £.  i.  Affifc,  440. 

2.  Scire  facias  was  maintained  of  a  way  out  of  a  fine  levied,  in  *  Theic  are 
permittat.  Thel.  Dig.  68.  lib.  8.  cap.  6,  i.%,  cites  HiU.  2  E.  3.  ^7/^^^/ 
•46,  yw."* 

Rr4  3.  A 
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3.  A  way  was  ext'mB^  and  yet  a  nenv  one  was  referved  titon  par'* 
tition  of  a  milij  and  land  over  which  the  way  wenty  and  tnc  affife 
of  nu^ance  awarded  to  lie.  Qusere,  if  t^is  was  inafmuch  as  the 
way  is  appendant  to  the  mill  by  the  refervation,  or  bccaufe  it  is 
afiire  of  nufance ;  for  it  feems,  that  aflife  of  novel  difleifin  docs 
not  lie  of  a  way,  but  quod  pcrmlttat ;  and  of  a  way  in  grofs  af- 
fife of  nufancd  docs  not  lie.  Contra  of  a  way  appendant  to 
franktencment.  Br.  Chimin,  pi.  5.  cites  21  £.  3.  2.  but  fays, 
that  this  cafe  is  better  abridged,  tit.  Nufance,  in  Fitzh.  2.  with 
a  good  diverfity  where  the  aflife  lies,  and  where  not. 

4.  Quod  permittat  of  a  way  5  Finch  faid  for  law,  that  a  man 
fhall  not  have  quod  permittat  of  a  way,  unlefs  he  claims  it  to 
fome  franktencmenty  or  from  fome  franlteiieinent  to  the  higbjhreet^  or 
to  the  churchy  and  ruled  over ;  Belk.  precifc  in  this  cafe.  Quod 
nota.     Br.  Chimin,  pi.  3.  cites  45  £.  3.  8. 

5.  If  a  man  Jiops  the  hin^s  highway^  fo  thai  t  cannot  go  to  my 
houfcy  or  to  my  clofey  I  (hall  not  have  aftion  upon  the  cafe  \  for 
the  (lopping  of  a  common  highway  royal  fliall  be  punifhed  by 
the  leet,  and  every  man  grieved  fhall  not  have  ^dion  thereof; 
per  Baldwin  Ch.  J.  Contra  Fitzherbert  J.  and  that  ^'here  one  bos 
greater  damage  than  another  he  (hall  have  af^ion  upon  the  cafe. 
Br.  Aftion  fur  le  Cafe,  pi.  6.^cites  27  H.  8.    26,  27. 

6.  So  where  a -man  makes  a  ditch  over  the  highway^  and  I  and 
my  horfefall  therein  in  the  night,  I  ftall  have  a&ion  upon  the 
cafe ;  per  Fitzherbert  J.  fir.  Action  fur  le  Cafe,  pL  6.  cites 
27  H.  8.  26,  27. 

S.  c.  cited  7.  The  plaintiff  declared,  that  he  had  the  tithes  of  the  parifli 
per  Gould  of  B.  for  a  year,  and  was  poJfe£ed  of  a  horn^  in  which  he  intended 
llrcng*cafe  ^®  ^^7  ^^^m,  and  that  the  kin^s  highway  in  B.  was  the  dxreQ  way 
for  hisopi-  ^for  carrying  the  tithes  to  the  tarn,  tut  that  the  defendant  had  of* 
rJonforthc  JlruEled  it  with  a  ditchy  and  wi^  a  gate  ere^ed  crofs  the  way^  fi 
the  cafe  of  °  ^^^^  ^^  could  not  Carry  the  tithes  by  the  faid  way,  but  nsKtsfortti 
Ivefjn  ▼.  to  carry  them  round  ahouty  and  in  a  more  difficult  way.  -  After  jcr- 
lITr  ^^^  ^^  ^^^  objedled,  that  this  being  alleged  to  be  a  ftoppage  in 

Rep.  491!'  ^^  highway,  was  a  common  nufance,  and  no  damages  fliall  be 
Trin.  givcu  in  fuch  a  cafe,  for  then  every  one  who  had  occafion  to 

\l'T'  ^1""  P*^^  ^^^  ^^y  might  bring  the  like  a£tion,  which  the  law  will 
s.'c/ci:cd  not  fufFer  by  rcafon  of  the  multiplicity.  Sed  per  curiam,  tlic 
by  Rokcby  plaintiff  had  particular  damage  by  the  labour  of  his  fervdnts  and  cat*- 
of  r^non*  ^^^'  occafioned  by  obflruding  the  pafl'age  in  the  right  way,  which 
for  the  de.  may  be  of  greater  value  than  the  lofi  of  a  horfcy  and  fuch  like  damage 
fcndant,and  which  is  allowed  to  maintain  an  a£tion,  2  Jo,  157.  Trip,  33 
^m'uX      Car.2.B.R.    Hart  v.  Paflet. 

this  cafe  to  be  bw,  yet  then  is  fome  fpecial  damage  laid.— -—And  ibid.  494.  S.C.  cited  by  Holt  Ch. 
J.  who  held  fprthe  defendant,  tnd  faid  he  had  no  need  to  deny  the  cafe  of  Hvt  t.  Baflct,  bccaufe  tl^ 
plaintiff  dtclared  that  he  was  farmer  ^i  the  tithes,  and  that  the  way  waa  near  to  the  pUintiflF*s  land,  nA 
convenient  for  the  carrying  away  the  tithec  to  his  barn,  and  that  the  defendant  had  topped  the  way,  by 
which  the  plaintift  was  compelled  to  go  round  about,  ^c.  And  that  if  it  was  as  Mr.  Juftice  GoqI4 
Cited  it,  that  he  was  driven  to  a  greater  expence,  that  mikes  it  better  than  it  is  in  the  report  of  2  Jo.  156. 
Befidcs,  Holt  faid,  that  thcte  was  another  ingredient*  via.  that  he  was  liable  to  an  aAion  if  he  pa- 
mittcd  the  tithes  to  lie  00  the  ground  beyond  a  convenient  time,  and  that  all  this  matter  was  flicw% 
fpeciall^  y  but  that  if  there  was  00  n^ore  than  the  plaintiff^s  ^oing  round  about,  it  is  a  har4  ca(e« 


chimin  pritjate.  5^9 1 


\H)     Pleadings. 

|,  \Ji7XY  ought  to  be  claimed  certainly^  to  go  or  to  carry^  and 
^^     recarry^  &c.  ct  quibus  temporibus^    and  tg  what  frauk" 
tenement  it  is  appendant.     Br.  Chimin^'  pi.  7.  cites  20  Aff.  18. 

2.  He  who  juftifies  to  go  in  a  highway  ought  to  Jbeiv  that  it  is     C  J^^U 
the  highway  of  the  king^  and  has  been  time  out  of  mind,  &c.  and  the 
plaintiff  may  fay  y  that  men  have  gone  this  way  fometlmes  by  licence  of 

the  plaintiff y  and  fometimes  for  their  money y  &c.  abfquc  hoc  that  it 
has  been  the  highway  of  the  king  time  out  of  mind,  &c.  Br. 
Chimin,  pi.  7.  cites  20  AiT.  18. 

3.  Quod  permittat  habere  cheminum  ultra  terram  was  brought  by  ^^^J^*'' 
the  tenant  againjl  the  tenant  of  the  foily  who  demanded  the  view,  that  the 
£elknap  faid,  the  view  you  ought  not  to  have ;  for  you  vourfelvcs  writ  wu 
arc  tenants  of  the  foil  where  I  have  the  way.     Per  Finchden,  you  J^^y  ovc*thc 
Ihall  not  have  the  way^  unlefs  you  claim  it  tofomefranhtenementy  or  land  of  the 

from  your  franhtenement  to  the  highjlreety  or  to  the  churchy  or  other-  tenant,  a- 
/wife  the  writ  is  not  good,  clearly;  quod  nota.     Br.  View,  pi.  21.  SJIJJy^,**^. 

cites  45  £«  -3.  8.  nant  of  the 

4.  Trefpafs  upon  the  cafe  was  brought  by  3  againfl  2,  who  ^w^  *«• 
counted  that  the  plaintiffs  were  feifed  of  14  acres  of  land  in  B,  and 

cf2  acres  of  meadow  there,  and  that  the  plaintiffs  and  thofe  whofc 
eftate  they  have,  &c.  have  had,  and  ought  to  have  a  way  over  3  acres 
of  the  defindanfs  to  the  faid  meadow,  there  have  the  defendants 
difturbed  them  to  the  damage  of  40s.  and  the  defendants  took 
the  trefpafs  feverally,  and  traverfed  the prefcriptiony  and  fo  to  iflue  ; 
arid  found  for  the  plaintiff  to  the  damage  of  a  mark.  Thirwit 
pleaded  in  arreft  of  judgment,  that  the  trefpafs  of  the  one  is  not 
the  trefpafs  of  the  other,  where  the  defendants  took  the  trefpafles 
feverally,  and  the  damages  are  affeffed  intire  where  they  ought  to 
J)C  fevered.  Per  Thirn.  this  is  not  much  to  the  purpofe.  Br. 
A£tion  fur  le  Cafe,  pi.  29.  cites  2  H.  4.  1 1. 

5.  In  trefpafs  upon  the  cafe,  the  defendant  prefcribed  in  a  way  ^'S\f^ 
over  the  bridge  of  D,  to  his  manor  of  B.  td  carry  viBuals  and  other  ,j^,  Mich! 
neceffaries  over  the  bridge,  and  did  not  fay  to  what  place  hefhould  carry  y   >7  Ja*- 
and  yet  well ;  by  Hank.     And  fo  fee  that  he  prefcribed  in  a  foot-  ^^'^^^ 
way  and  horfe-way,  that  is  to  fay,  to  pafs  and  carry,    Br.  Chimin,  tion  was  "^' 

pi.  16.   cites  II  H.  4.  82.  that  all  Ihofe 

whofe  eftate 
lie  has  in  fucb  a  houfe  had  a  way  per  &  trans  the  pound>  garden,  hot  did  not  fay  Atmi  the  houfe  to 
fuch  a  place,  nor  to  fuch  a  houfe;    exception  was  taken  ;    becjiufe  it  was  not  faid,   from  the  place  to 
fuch  a  houfe ;  fed  non  albcatur }  for  Dodcrldgc  J.  faid,  that  it  is  not  material  whether  he  had  the  way 
fiom  or  to  the  houfe  or  not,  ^od  to  prove  this  cites  iS  H.  6.  9.  and  11  H.  4.  31. 

6.  The  defendant  juflifiedxn  trefpafs,  that  he  and  his  anceflorsy  /#-  Br.  Chimin, 
fiants  of  fuch  a  houfcy  and  30  acres  of  land  in  2>.  have  had  a  way  over  s.^BroStc 
the  place  where,  &c.  to  the  market,  and  to  the  church  of  D.  time  out  faysqusere  \ 
ef  mind,  by  which  he  ufcd  the  way,  &c.  and  the  other  faid,  that  fof»jo«- 
iefon  tort  demefne,  ahfque  hoc  that  he  and  bis  aneeflors  have  had  fuch  thereof  tlu 
nvay  ti$ne  out  of  mind  in  the  manner  as  tie  defendant  fupfoftd,  and  fo  kai.< 

to 
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Br.  Dc  fon    to  ifluc,  and  by  the  reporter  it  Is  a  negative  pregnant  •,  for  //  ma^ 

pK "!  citci    ^^fi^^^  ^^^^  ^^  ^^^  ^  ^^y  ^0  '^'  market y  and  not  to  the  churchy  or  c 

28  H.  6. 9.   contra ;  quxre.     Br.  Negatira^  iic*  pl*  4*  cites  28  H.  6.  9. 

Br.  Plead.         ?•  In  a  quod  permitta;  the  plaintiff  made  his  title  to  the  way  iit 

ings,  pi.       his  count  by  coertion  of  the  court,  whereupon  he  prejiribed  and 

if  c/'^**     riIa;//itt/^tfOTy?^fA  a  place  to  fuch  a  place^  as  he  ought,  andjbewedhj 

reafon  of  Hukat  tandy  2xAfor  what  he  ufedthe  way,  as  to  carry  and  re* 

carry ^  &c.  which  fee  in  the  book  there  at  large,  and  (hewed  that 

he  was  feifcd  of  fee  and  of  right,  and  alleged  cfplees,  Br.  Chimin, 

pi.  la.  cites  30  H.  6.  7,  8. 

8.  In  adiion.  upon  the  cafe,  the  writ  tvas  quod  cum  ipfe  haUat 

quoddatn  chiminum  ratlone  tenura^   Sec,   and  the  defendant  levavit 

murunty  per  quern  the  plaintiff  chiminum  habere  non  potefl^  &c.  and 

held  per  Prifot,  that  the  writ  is  not  good,  for  the  repugnancy* 

Thel.  Dig.  104.  lib.  10,  cap.  11.   f.  26.  cites  Trin.  33  H.  6. 26. 

r  rai  ]        9.  In  trefpafs,  where  a  man  jujlifies  for  a  way,  die  defendant 

ought  toJh^Wy  that  he  has  a  way  from  fuch  a  place  to  fuch  a  place^  and 

not  to  fay  generally  that  he  has  a  way  over  fuch  land  with  his  heap  to 

carry  and  re-carry  time  out  of  nlind  j  as  to  fay  from  his  houfc,*  or 

fuch  a  clofe,  over  the  land  of  the  plaintiff  to  fuch  a  clofe  or  land, 

or  to  the  church,  market,  or  highway  in  fucha  pbce,  or  the  like; 

quod  nota,  per,  cur.     And  per  tot.  cur.  he  need  not  to  Jbev)  the 

quantity  of  the  clofe  of  the  plaintiff  in  which  he  claims  me  way  *, 

otherwife  it  is  elfewhere  where  he  intitles  himfelf  to  the  foil,  as 

his  franktenement,  leafe  for  years,   or  the  like ;   but  he  fliall 

ilicw  the  quantity  of  the  way  which  he  claims,  viz,  of^S  nutnjfeety 

or  the  like ;  quod  nota  benej  by  which  the  defendant  took  longer 

time  thereof.    Br.  Chimin,  pi.  6.  cites  39  H.  6«  6* 

4  Le.  167,         10.  In  cafe  the  plaintiff /r^r/^r^  habere  viam  tarn  pedejlremquam 

168.pl.a73.  fqneflretn  pro  omnibus  to*  omnimodis  carriagiisy  Leonard  prothonota- 

qae«nEitz.    ^^  f^^»  ^^^^  ^7  f**ch  prefcription  he  could  not  have  a  cart-way; 

s.  c.  in  to-  for  every  prefcription  is  ftrifti  juris ;  and  Dyer  faid,  that  it  is  well 

f^ilrd*  *   obferved,  and  he  conceived  the  law  to  be  10,  and  therefore  it  i$ 

3a4*pl*3^*  good  to  prefcribe  habere  viam  pro  omnibus  carriagiis  generally 

Mich.  10      without  fpeaking  of  horfe-way,  or  cart-way,  or  other  way,  &c% 

Jt^.k\  3  Lc.  '3-  Pl-3i-  8  EHz.  C,  B.  Anon. 

in  totidem  verb^. 

Noyi  9»^  J  I.  In  cafe  iorjlopping  his  wayy  the  plaintiff  declares  that  he  and 

2^  sf  C.  *^^  thofe,  &c.  have  had  a  way  from  his  houfe  in  D.  over  Green-Acre 
,  in  S.  and  over  Blach-Acre  to  fuch  a  place  in  P,  and  that  the  defend^ 
ant  had  flopped  his  way  in  S.  and  upon  not  guilty  found  for  the 
plaintiff  it  was  moved  in  arreft,  becaufe  he  did  not  allege  in  what 
vill  Black-Acre  waSy  for  he  ought  to  allege  all  the  lands  through 
which  he  was  to  have  his  way,  and  vills  where  they  li^j  and  by 
Gawdy,  this  is  a  fault  for  which  the  defendant  might  have  demuf' 
red,  but  that  not  being  done  it  was  adjudged  lor  the  plaintiC 
Cro.  £.  427.  pi.  27.  Mich.  37  &  38  £liz..  B.  R.  Brag  v.  Ban« 
ning. 

12.  Per  curiam,  the  plaintiff  in  his  declaration  fball- never  lay 

that  the  mfay  is  appendant  or  appurttmnti  b^caui^  U  i»  ^y  t^  '^'^ 


went  and  not  an  tnterejl  s  and  all  the  precedents  in  the  Book  of 
Entries  are  accordingly,  aud  that  though  the  jury  found  it  to  be  ap«* 
puFtenant  to  the  mefiuage.  And  Man,  fecondary,  informed  the 
nidges  that  a  judgment  in  B.  R.  was  reverfed  in  the  exchequer, 
pecaufe  the  plaintiff  had  alleged  a  way  appurtenant  to  the  houfe, 
and  fo  claimed  it  in  other  manner  and  nature  than  he  ought  to  da 
by  law;  and  adjudged  in  the  principal  cafe  for  the  plaintiff. 
Yelv.  1 59.  Mich.  7  Jac.  B.  R.  Godlcy  r.  Frith. 

13.  Intrcfpafs  the  defendant  pnfcribedfir  a  pajfage  voer  the  land  Brownlnj, 
mubere^  &c.  but  it  was  held  not  good,  and  adjudged  for  the  plain*-  J^^g*  p  *  ^* 
tiff;  for  paffagium  is  properly  a  pafTa^e  over  the  water,  and  not  fccms  only" 
over  land,  and  the  defendant  ought  to  have  prefcribed  in  the  way,  atrannatioa 
^ndnot  in  the  paffage.  Yelv,  163.  Mich,  7  Jac.  B.  R,  Alban  v.  s^  ct'^'^i^ 
Prownfall.  Arg/2 

La[w.X5x8. 

14*  In  prefcribing  for  a  way,  the  defendant  ought  to  fliew  a  quo  Browni. 
fecQ  ud  quern  locum  the  way  is,~and  though  a  way  may  be  in  grofs,  5'^'  &  s.V. 
yet  it  ought  to  be  bounded  and  circumfcribed  to  a  certain  place,  but  is  only « 
iefpecially  when  it  appears  to  lie  in  ufage  time  out  of  mind;  for  t^anflation 
this  ought  to  be  in  certo  loco,  and  not  in  one  place  to-day,  and  Admitted* 
another  place  to-morrow,  but  conftantly  and  perpetually  in  the  percur.thit 
fame  place;  adjudged.      Yelv,  163,  164.    Mich.    7  Jac.   B.  R.  ^"**^?5* 
Alban  v.  Brownfall.  <luo^"rain« 

ad  qaeiDy  beatofe  a  man  muft  not  go  over  my  grounds  but  to  the  rig<it  place.  *  Hob.  X90.  pi.  234. . 
Trin.  i$  Jac.  in  Goj:Ic's  cafe— Hutt*  lo.  Cobb.  >.  Allen,  S.  C.  and  held  that  though  the  proper  ufe 
of  a  way  if  to  fome  end,  and  that  ought  to  be  ihewn,  yet  if  it  be  only  that  he  had  away  oTer  the  dofei  in 
the  new  afisgnmenty  and  no  place  or  end  thereof  it  pleaded  from  what  clofe,  or  to  what  other  place;  and 
jflue  is  taken  upon  the  prefcription,  and  found  the  prefcripcion  ii  good.  —  But  in  an  indi£^ment  for 
an  incroachracnt  on  the  king's  highway,  that  obje^iionj  that  it  was  not  laid  a  quo  or  ad  quem  tlie  way 
leads,  was  diiallowed.  %  Keb.  715.  pi*  99*  Mich.  22  Car.  2.  B<  R.  The  King  v.  Rawlins. 
fbid.  7aS.  pi.  S.  Hill.  22  &  13  Car.  2.  B.  R.  The  King  y.  the  Inhabitants  of  Ciafton,  the  couit 
fonceived  the  terminus  a  quo  not  material. 

•£522] 

15.  In  trefpafs  the  defendant  prefcribed  for  a  way^   but  did  Brownl. 
mt  Jbew  tvhat  manner  of  way  It  was,  whether  a  foot-way,   or  |' 5/  **|' 
horfe-way,    or  cart-way,    and  fo  uncertain;    and  therefore  the  but  is  only  i 
bar  adjudged  ill*     Yelv.  163,  164.  Mich.  7  Jac.  B.  R.  Alban  v.  tranflation 

(topping  a  way,  the  plalntjfT  declared  that  he  was  fetful  of  i8  m-ffuagei  in  St.  Boto!ph*s,  Aldgate,  and 
prefcr'^d  for  a  v)ay  from  tvery  ont  of  tbofe  m^Jfuitgts  over  a  certain  'vacant  piece  of  gr cur: J,  &c.  to  fuch 
fhct\  and  after  a  verdid  for  the  plaintiff*  it  was  obje^d  that  it  w^s  not  Jhrwn  tchntjort  of  a  way  ht 
ffadt  whether  a  foot-way,  horfe-way,  or  cart*way  \  fed  non  allocatur  ;  for  it  xifaidtbat  be  bad  «  ivayirg^ 
redi'e^  &c.  and  fifier  a  verdiff  it  Jball  be  inter  ded  a  finer  al  way  for  all  furpcfes.     Com)  ns's  Rep.  1 14. 

pi.  76.    Pafch.   13  W.  3.  B.  R.    Warner  V.  Green. 12  Mod.  5S0.  S.  C.  but  S.  P.  dues  not 

^pear.— — Iff).  Raym.  Rep.  701.  S.  C.  hot  S.  P.  does  not  appear. 

16.  In  a  declaration  in  cafe  for  Hopping  the  plaintiflF*s  wavi  it 
was  not  fbewn  to  what  village  the  nvay  led.  After  verdift  for  the 
plaintiiF,  this  was  moved  in  arreft  of  judgment,  and  held  a  good 
exception,  and  judgment  arrefted ;  but  if  it  had  been  unto  a  common 
way  there  or  infuch  a  village^  it  had  been  good*  Brownl.  6.  Trin. 
^  Jac.  Allyns  v.  Sparks* 

■  *  •  17.  la 
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17.  In  trrjpafs^  the  plaintiff  dechrcd  of  a  vmyfrem  hit  hwje  to  a 
miUf  and  fo  back  again.  Exception  was  taken  that  every  way  is 
either  appendr^nt  or  in  grofs»  and  ought  to  be  fo  laid,  but  that  here 
the  plaintiff  had  not  alleged  that  this  way  was  appertaining  to  his 
boufef  and  the  court  were  clear  of  that  opinion ;  becaufe  in  thi» 
tAion  the  plaintiff  is  only  to  recover  damages,  whereas  in  ajfife  of 
uufance  the  thing  itfeif  is  to  be  recovered.  But  in  this  {^cipal 
cafe  he  ought  nojt  to  allege  that  this  way  was  appendant  to  the 
houfe,  it  being  laid  to  be  from  the  houfe  to  the  mill,  and  from  the 
mill  back  again  to  the  houfe ;  and  fo  the  declaration  is  good,  and 
judgment  for  the  plaintiff.  Bulft.  47.  Mich.  8  Jac.  Pollard  v. 
Cafy. 

18.  In  fci.  fa.  upon  a  recognizance  for  the  good  behaviour  i  for 
that  the  defendant  with  others^  riotoujly  and  unlawfully  entered  into 

fuch  a  chfey  and  cut  up  a  quick-fet  hedge^  &c.     The  defendant  as  to  all 

but  the  entering  the  clofe  and  aitting  the  hedge y  pleaded  not  guilty ;  and 

as  to  that  he  juflified  by  a  prefcription  for  a  hfgh^^ay  in  the  faid  clofe, 

mnd  becaufe  it  was  flopped  witb  a  quick-fet  hedge^  he  cut  it  up ;  the 

plaintiff  replied  de  injuria  fua  propria  &  ex  tnalitia  pracogitaioy  the 

defendant  with  others  cut  the  hedge^  &c.  upon  which  iffue  wasjmedj 

and  found  for  the  plaintiff.     It  was  objefted,  that  there  was  not  any 

iffue  joined,  for  de  injuria  fua  propria,  where  one  juffifies  for  a 

way,  or  for  any  particular  thing,  is  no  iffue,  but  the  plaintiff  ought 

particularly  to  traverfe  the  prefcription  alleged^  and  conclude  ahfque  ta& 

caufa^  becaufe  the  whole  cafe  is  in  iffue ;  and  fo  it  was  adjudged. 

Cro.  J.  598.  pL  22.  Mich.  18  Jac.  B.  R.  The  Kang  v.  Hopper.  * 

Fahn.  3S '.         1 9-  If  a  man  has  a  wzjfrom  his  houfe  to  the  churchy  and  the  next 

S.  c.  tnd     f/^  2^  land  to  his  houfe  is  his  own  ;  it  was  faid  by  Doderidge  J.  that 

?»raian.^°  he  cannot  in  this  cafe  prefcribe  that  he  has  a  way  from  hi^  Jioufc 

|ioas.  to  the  church;  .for  he  cannot  prefcribe  to  have  a  njaay  in  histmn 

land.     But  I-.ey  Ch.  J.  contra,  becaufe  then  all  ways  in  the  corn 

[common]  fields  fliall  be  diftant  [deftroyed^but  the  prefcription 

though  general, fhall  be  applied  to  the  other  lands y  to  which  Chamber- 

f  523  ]    lain  J.  agreed.     But  Doderidge  faid  tliat  infruitencfs  [infinitencfej 

alters  the  cafe.     2  Roll.  Rep.  397,  398.  Mich.  21  Jac.  B.  R.  in 

cafe  of  Slowman  v.  Weft. 

20.  In  action  on  the  cafe  for  difturbing  the  plaintiff  in  his  way. 

Exception  was  taken  becaufe  it  was  not  fhewn  from  what  vill  to 

what  vill  the  way  led ;  and  per  Jones  and  Doderidge  J.  there  if  ^ 

difference  when  it  is  alleged  as  an  abuttal  and  when  by  way  oijujH" 

fcation  in  trefpnfs ;  and  judgment  accordingly  for  the  plaintiff 

Palm.  420,421.  Pafch.   i  Car.   B.  R.   Harrifon  v.  Rook. 

l.st.  rfio.  21.  Cafe  was  brought  iorjlopping  a  way  which  the  plaintiff  had 

Hill.  2  Car.  from  fuch  a  place  over  Black-Acre  where  the  nufance  is,  unto  fuch  a 

Ncwfliam,    ^^^  (h  ^^^^)i  3"<^  *'  ^^s  ruled  to  be  good,  without  fbewing  vfbat 

S.  C.  ic  to-  interef  he  had  in  that  field;  for  it  (hall  be  intended  to  be  a  comtrm 

tMJmvcfbis.  j^^ij^     But  if  it  had  been  tfque  ad  tale  claufunsy  he  ought  to  fljew 

what  intereft  he  hath  in  the  clofe.     Noy,  86.  Park  v.  Stewfam. 

22.  In  trefpafs  quare  claufum  fregit,  the  ieitix^ntjit/KJiedforn 
way :  the  plaintiff  replied^  that  he  went  out  of  {he  ^ay ;  this  is  a 
good  replication,  per  Harvey  and  Ilutton  J.  to  which  Richardfon 

and 
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imd  Crool  agreed ;  for  there  it  was  cbnfefled  and  avoided  by  the 
replication.  Het.  28,  29.  Trln.  3  Car.  C.  B.  in  cafe  of  John- 
fon  V.  Morris. 

23.  In  trcfpafs,  &c.  the  defendant  Jufttfed  that  he  had  a  nvay  mt 
only  to  gOf  ridtf  and  drive  his  bea/lSf  but  Ukenvife  to  carry  iviih  his 
carts  s  the  plaintiff  traverfed^  abfque  hoc  that  the  defendant  had  a 
nvay^  not  only  to  go  and  rJde^  &c.  in  the  very  words  of  the  plea,  and 

Jo  to  tffne^  and  found  for  the  piaintiffl  It  was  ohjeEied  that  the  ijfue 
was  illj  becaufe  it  was  no  direB  affrmation^  but  by  an  inducement 
only:  but  the  whole  court  held  e contra.  Mar.  55.  pi.  83.  Mich. 
15  Car.  Hicks  v.  Webb. 

24.  In  cafe  for  flopping  a  way,  the  plaintiff  ftt  forth  a  title  ax 
ieffee  of  the  company  of  haberda/hers  in  London,  and  claimed  a  way  for 
them ;  whereas  they  having  let  the  fame  cannot  have  the  way, 
and  fo  the  prefcription  is  not  rightly  applied  \  it  JboM  have  been 
for  them  to  have  the  way  pro  tenentibus  (sf  occupatoribusfuis  ;  but  as 

.the  declaration  is  laid,  the  company  ought  to  have  brought  the 
.a£lion.     Sty.  300.  Mich.  1651.  B.  R.    Cantrell  v«  Stephens. 

26.  In  trefpafs  the  defendant  jit/iified  for  a  way  from  his  houfi 
through  the  place  where  ufque  altam  warn  regiam  in  parochia  D*  vocat* 
London^roadm  Iflue  was  joined  upon  the  way,  and  fouiid  for  the 
plaintiff;  and  per  cur.  it  hemg  found  that  he  had  a  way  over  the 
place  where f  it  is  not  material  to  the  juflification  whither  it. leads ^  it 
being  after  verdi^f  when  the  right  of  the  cafe  is  tried;  and  it  is 
, added  at  laft  [aided  at  leaft]  by  the  (latute  of  Oxford  16  Car.  and 
fo  Twifden  faid  was  the  opinion  of  all  the  judges  in  Serjeant's- 
inn,  he  putting  the  cafe  to  them  at  dinner.  Vent.  13,  14.  Pafch. 
2 1  Car.  2.  B.  R.  Clarke  v.  Cheyncy. 

27.  Trefpafs,  quare  claufum  f regit  isf  diverfa  onira  equina  of 

gravel  had  carried  away,  per  quod  viamfuamamiftt.     After  verditi 

it  was  moved  that  the  diverfa  onera  equina  was  uncertain^  and  had 

fet  forth  no  title  to  the  way^  nor  any.  certainty  of  it.  It  was  fa:d  on  the 

other  fide,  that  the  uncertainty  was  aided  by  the  verdid,  and  the 
other  matter  about  the  way  was  only  laid  in  agjjjravation  of 
damages.  But  the  court  held  the  exceptions  nintcrinl,  and  thought 
4t  would  be  very  inconvenient  to  permit  fuch  a  form  of  putting  a 
title  to  a  way  into  a  declaration  in  trefpafs.  2  Vent.  •73.  ]Mich. 
J  W.  &  M.  in  C.  B.    Blake  v.  Clattic.  L  5^4  1 

28.  In  cafe  the  plaiatifF  declared  that  he^  for  4  years  laft  paft,  ^^^^^ 
wasfeifed  in  fee  of  lands  adjoining  to  the  defendant's  meadow  called  B.  ^hrcdtbat 
and  that  during  that  time  habere  debuit  a  certain  way  through  a  i>t  wasjof* 
gate  of  the  defendant's  in  B.  to  a  clofe,  &c.  of  the  plaintifPs ;  but  /#^»^'*»/ 
the  defendant,  to  hinder  the  plaintiiFof  the  way,  locked  up  the  nn/uT^e^ 
gatCy  Sec,     After  judgment  for  the  plaintiff*  by  default,  and  a  writ  ardhadM 
of  enquiry,  &c.  it  was  *  moved  that  the  plainttfFhad  not  fliewn  any  -^'^"-^^ 
title  by  prefcription  or  othcrwife  \  but  the  whole  court  held  it  only  ftmdatu't 
matter  of  form,  and  well  upon  judgment  by  default  and  a  general  g-^^nd,  at 
demurrer,  without  any  fpecial  caufc  ihewn ;  and  fomc  of  thera  ^thTS\/mer 
held  it  good  in  all  calts,  though  it  iud  been  fhewn  for  caufe  of  jucgt,  &le' 
demurrer.    3  Lev.  266.  Pafch.  2  W.  &  M.  in  C.  B.  Windford  v.  i«rc  habet, 
Woolafton.  -?,*«*« 

Aoppcd  it|  *c*     Tbt  dcftodant  pleaded  t/iifolovi  plea$  «ad  upoa  demarrer  it  was  object ;>!  that  the 


u:cl.tia.i^a 


dcclandoD  vm  lU,  beeaflfe  tlie  fltandtW  net  prtfcnhi,  vr  otherwift  mtkk  HmJU/tb  fStikwifthnhf 
m  hare  feffeJfioH  of  tht  wttfiMfi*  Tbe  court  held  the  dcdarttioa  lufficient,  it  h6a%  bet  t  pofieflbij 
•aion.    %  Vent.  iS6.  Trin*  ,2  W.  Se  M.  in  C.  B.   Warren  ▼.  Siintfaill.  8>  C.  cited  Ai{. 

6  Mod.  3i».  and  that  it  was  held  it  would  lie  good  on  a  demitmr. 

28.  Cafe  for  dtfiurUng  tie  plaintifm  his  vtay^  fettiilg  fbrtli  do^ 
I D  Maii^  &c.  &  diu  antea  tc  adhuc^  &c.  he  wasp^effed  rfan  atdent 
meffuap  caUed  C.  and  that  he  ought  to  have  a  nnayfinm  thence  %n^  hjj 
and  through  a  clofe  ef  the  defendants  called  G.  to  the  higbwaj^  and 
that  the  defendant  had.  made  a  he^e  crofs  his  did  dofei  fo  that 
the  plaintiff  could  not  pafs*  Upon  a  demurrer  to  this  dedaration 
it  was  objefled  that  the  plaintiff  had  fet  forth  he  was  poflefled  ti. 
the  meffuage,  but  did  mi  fay  that  he  was  pojfejfedfor  years ;  and  that 
it  appears  by  the  declaration  that  the  lands  in  which  the  way  is 
claimed  are  the  lands  of  the  defendant,  and  therefore  the  plaintiff 
ought  to  fet  firth  his  title  to  the  way  either  by  grant  or  prdcr^on; 
though  odierwife  it  had  been  if  the  a£tion  had  been  brought  againft 
a  meer  tort-feafor,  according  to  St.  John  anp  Moody's  casE| 
3  Eeb.  528.  531.  but  notwithftanding  the  plaintiff  had  judgment. 
Lutw.  119,  I20.  Hill.  4&  5  W.  8c  M.  Blockleyv.  Slater. 

29*  Ddendant  having  made  Ya^prefcriptionfor  a  tvay  tt  BL  Acrtf 
cannot  Jt^Jy  going  over  the  plaintiff's  dofe  called  Wk  Acru 
Lutw.  114.  Trin.  7  W.  3.  Laughton  v;rWard. 
tSallt.  173.  30.  A  man  cannot  claim  a  nvay  over  my  ground  from  one  fart 
pi.  a.  ai6.  ^Ijereofto  another  i  \ii\xtfrom  one  part  of  his  own  ground  to  amiher^  ^ 
\i\  \\  i!c.  may  daim  a  way  over  my  ground.  6  Mod*  3.  ^Cch.  a  Aniu 
imt  S.P.      B.  k.  Staple  ▼•  Heydon. 

does  not  ap- 
pear.—^-S  ^^*  '^'*  ^'  ^*  ^^  ^*  ^*  ^^  ''^^  appear* 

iSalk.173.  31.  The  way  of  pleading  hj  a  particular  tenant^  is  to  (he« 
S'V.Vt.  tiot  fi^i  ^  w  nvas  feifed  in  fee  of  the  place  to  tvhichj  &c*  and 
pi!  i!  S.c!  h^ng  fo  feifedf  was  intitled  to  a  way,  and  fiew  how,  and  tbet  ht 
but  s.  P.  granted  to  leffbr,  ice.  who  alfo  granted  to  him,  &c.  For  when 
Jo^  notap-  one  fliews  a  particular  cftatc,  he  nmft  Jhew  the  fie  in  fomcbodf* 
3Sa[k.iii.  6  Mod.  4*  Mich.  2  Ann.  B.  R.    Staple  v.  Heydon. 

S.C.  but 

S*P«  doea  not  i^pear* 

For  more  of  Chii^in  Prirate  in  g^enl,  fee  9UliXPCl$  ^^  W 
Jfttt(iMUe,  <iCC(f|Rl(iff,  and  other  proper  titki. 
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€\^\ixt})<^s)axUns, 


(A)     Church-wardens.     [Their  Capacity.] 

fl-  ^T>HE   church-wardens  cannot  prefcrlbe  to  have  lands  to  in  London 
J      them  and  their  fucceflbrs ;  for  they  are  not  any  corpora"  ^^^  parf«ft 
tion  to  have  lands  5  but  for  goods  for  the  church.     Pafch,  37  Eliz.  J^^t<k^^' 

B.   between  LaKGLEY  and  MeREDINE.]  aeorporitioa 

to  purchaic 
lands,  and  demlfe  their  Jaadi.    Cro.  J.  5^34.  pi.  15.   Pafth.    17  Jac.   B.  k.  obitV.  In  Loa- 

4ion  the  churcb-wardena  are  a  corporation,  and  may  take  land  for  the  benefit  of  the  church.  S« 
throughoQt  England  they  are  a  corporationy  and  capable  to  take  and  purchafe  goods  for  the  benefit  of  tb< 
church;  per  tot.  cur.  (abfente Crooke)  Mar.  67.  pi.  104.  Mich.  )r 5  Car.  Anon. ■ '  Thoy  are  a 
torporation  by  cuftom,  and  this  Is  by  the  common  law.  Jo.  439*  pi.  4.  THn.  15  Car.  B.  R.  per 
cur*  in  Evdin's  cafe.  ■  Cro.  C.  55a.  pi.  4.  S.  P.  in  S.  C.-*— Noy,  139.  Mich.  4  lac.  Anon. 

S.  P.  A  reitiainder  of  a  term  for  40  years  was  limited  by  devife  to  church-Wardens.     Hucton  and 

Karvey  J.  held  the  remainder  not  good  to  them,  becanfe  they  are  not  corpontt^  fo  ai  they  nuy  take  bf 
Chat  grant.     Het.  74.  Hill.  3  Car.    Fawkner^s  cafe. 

Church-warden  is  a  corporation,  and  the  property  of  the  bells  is  in  him»  and  he  may  bring  trovtr  at 
common  law.  a  Salk.  547.  pU  2.  Trin.  4  W.  &  M.  in  B.  R.  Starkey  v.  the  Church.wardem  of 
Watlington. 

It  is  faid  in  the  books  that  the  church-wardeas  are  a  corporationy  but  very  improperly ;  for  all  the 
pariihioners  axe  the  body,  and  the  churchwardens  are  only  a  name  to  fae  by  in  petfonal  anions ;  but 
the  property  is  in  the  parifhlonera ;  and  in  all  adiions  brought  by  church-wardens  it  muft  b«  laid  ad 
damnum  parochianoram ;  per  Macclesfield  C.  MS.  Rep.  Hill.  9  Geo.  in  cane.  Whitmorev* 
Bridges.— The  church-wardens  are  n*t  a  corporation  withovt  the  parlon  \  per  cur.  5  Mod.  396* 
Pafch.   10  W.  3.  in  cafe  of  Cox  v.  Copping. 

[2.  If  zfeofftneni  be  made  to  the  uje  of  the  church^nvardens  of  D. 
this  is  a  v6id  ufe ;  for  they  have  not  any  capacity  of  fuch  a  pur^ 
chafe.  17  H.  7.  27.  b.] 

3.  Gift  of  the  goods  oftheparijh  made  by  the  church-wardens  is  ^."'*^'«^ 
not  good  without  the  ajfent  of  tae  fide-men  and  the  iejlry  ;  and  if  ^^  ^ 
by  the  veftry,   the  fame  is  good.      Arg.  3  Bulft.  264.  Mich,  take  thiaga 
14  Jac.  in  cafe  of  Mottram  v.  Mottram.  '^^  **  •^■ 

^  '  vantage,  b«t 

Hot  to  the  diftdvanUie  of  the  cburcb*    YcIV.  173.  in  cafe  of  Starkey  v.  Baitoiiy  cites  13  H.  7.  xo* 

4.  Church-warden  is  a  temporal  *  officer.  He  has  the  property  •  s.  P.  ac« 
and  cuftody  of  the  pariib  goods ;  and  as  it  is  at  the  peril  of  the  ^^'^^'^t^ 
pariihioncrs,  fo  they  may  choofe  and  truft  whom  they  think  fit,  Vent!'^z67. 
and  the  archdeacon  has  no  power  to  eled  or  controul  their  Hill.  26  & 
cle£Uon.  i  Salk.  i66.  Hill.  8  W.  3.  B.  R.  Morgan  v.  the  b^r^wV 
Archdeacon  of  Cardigan.                                          •  fays,  that  hi* 

power  is  en- 

fcrged  by  fundiy  a6b  of  parliament. They  are  temporal  officers  by  law,  and  entru/hdwlch  the  goods 

of  Che  pariA.  Comb.  417.  Hill.  9  W.  3.  The  King  ?.  Rica.^^ii  Mod.  116.  S.  C.  dc  S.  P. 
hf  Holt  Cb.  J.  t'  ^^  *"  *  temporal  dmcerf  and  to  be  ordered  by  the  temporal  laws.  3  Mod.  335. 
Hill,  s  W.  ft  M.  in  B.  R.  in  Leigh's  cafe.— 2  Roll.  Rep.  71,  7a.  Hill.  16  Jac.  B.R.  Mounta- 
goe  Ch.  J.  faid,  that  a  church-warden  is  not  an  ecclefiaftical  but  a  temporal  officer,  employed  in  eccle« 
fiaftkal  bfiineft.  ■  A  charch*warden  is  not  an  officer,  but  a  mlnliter  10  thcfpititual  court}  per 
la^  car*    Codb«  279.  pi.  39s*  ^  caft  of  Biihop  V.  Turner,  S.  C. 


526  ClKtrcfi'tnarlienjf* 

5.  As  on  the  one  hand  the  parfin  of  the  church  is  a  corptrHim 
for  the  taking  of  land  for  the  tife  and  benefit  of  the  church,  and 
not  capable  of  taking  goods  or  any  perfonalty  on  that  behalf^  ^ 
the  church^wardens  *  are  a  corporation  to  take  money  or  gpods^  or 
other  perfonal  eitate  for  the  ufe  of  the  church,  but  are  wit  en* 
abled  to  take  lands  s  per  the  mafter  of  the  rolls.  aWms.'! 
Rep.  126.  Hill.  1722.  in  cafe  of  iStic  Attorney-General  v. 
Ruper* 


(A.  2)    The  Power  of  them,  and  of  the  Parifh. 

S.C.  cited  fi^  ^  Qify  iy  fjygffg  of  goods  in  their  cuftody,  foitbout  the  confint 
« 1S1JS7  ^  ^f  '*'  fidcroen  or  ntejry,  is  voider  38  Eli2.  Methold 
KoU.  Rep.    AND  Winn's  case,  cited  per  Coventry.    My  Rep.  14  Jac.  B.] 

4a6.  in  pi. 
19. 

Koll.  Rep.         [2.  If  a  mf/f  takes  the  organs  out  of  the  churchy  the  cbwrclh 

57.  pi.  33*  wardens  may  have  an  a£^ion  of  trefpafs  for  it ;   for  the  organi 

Uc.%!  R.  helong  to  the  parifliioners,  and  not  to  the  parfon,  and  therrforc 

Bttcikraie^t'  the  parfon  cannot  fue  in  the  ecdefiaftical  court  againit  him  who 

cafe^s.  c.  took  them.    Tr.  12  Jac.  B.  R.  per  curiam  adjudeed.! 

mdthepar-  ''  '^  J      o       J 

fon  having  libelled  for  chie  mattet  in  the  fpiritual  cottrt,  a  prohibition  waa  granted.  Ifa  pvldi 

bible  be  taken  out  of  the  chnrcbi  the  church-wardena  may  have  an  a^on  at  common  law.   Ibid. 

'3.  The  church-wardens  by  the  confent  and  agreement  ofthepO" 
rimumersy  may  take  a  ruinous  bell  and  deliver  it  to  a  belUfiunder^  ad 
that  he  by  their  ^grttmtntjball  have /or  the  cafiing  thereof  /^L  ani 
Jball  retain  it  till  the  4/*  be  paid  s  and  this  agreement  of  thepa- 
rifhioners  fliall  excufe  the  church«wardens  in  a  writ  of  account 
brought  againft  them  by  the  fucceflbrs  of  the  church-wardens; 
for  the  pariihioners  are  a  corporation  for  the  difpofal  of  fuch 
perfonal  things  as  belong  to  their  church.  Mich.  37,  38  Eiiz. 
B.  R*  between  Methold  and  Winn,  adjudged.] 

[4.  &  the  church-wardens  by  the  aflent  and  agreement  of  the 
parifliioners,  may  take  thejlones  belonging  to  the  churchy  and  vfitb 
fart  thereof  repair  a  ruinous  nuindov)  of  me  church,  and  retain  de 
refi  to  them£elves  in  fatisfaSlion  of  their  expences  employed  in  the 
repairs  of  the  faid  window.  Mljch.  37f  38  Eliz.  B.  R.  between 
Methold  and  Winn,  adjudged.] 

5.  Trefpafs  was  brought  by  the  church-vjardens  againfl  the  parfon 
of  their  pari(h,  for  breaking  of  their  field  in  their  ward  being,  and 
good,  and  fo  fee  that  they  are  incorporated  at  common  law  as  U 
things  perfonal^  and  they  may  have  appeal  and  aBion  of  account 
de  bonis  ecclefay  &c.  Contra  of  things  reaL  Br.  Coxporations, 
pi.  84.  cites  II  H.  4.  12*  and  12  H.  7.  27. 

6.  h.  feoffment  was  made  to  tl^  ufe  of  the  parifhioners  tfD^  and 
the  church'-^ardens  made  a  Icafe  for  years ^  and  ill.  Br.  Trelpals, 
pi.  289.  cites  12  H.  7*  27. 

7.  Admitting  that  church-wardens  may  remove  ftais  in  the 
church  at  their  pleafurej  yet  they  cannot  cut  the  timber  of  the 
pew.    Noy,  io8«  Trin.  2  Jac.  C.  B.  Gilfon  v.  Wright  &  aT. 

8.  Cburdi- 


l§;  Church-wardens  may  take  notice  of  incroachmenh  on  thi 
^Urch^yard^  but  not  of  /owing  of  d\fcord  among  the  neighbours. 
Vent.  127.    Pafch.  23  Car.  2.  B;  R;  Anon. 

9.  A  church-warden  may  execute  his  office  before  he  is  fnuorn^ 
though  it  is  convenient  thai  he  fhould  be  fworn  ;  per  Gur.  faid 
to  haVe  been  refolved.  Vent.  267.  HilL  26  &  27  Cir.  2. 
B.  R. 

*  io«  If  the  parilh  was  fummoned^  and  refufed  to  meet^  or  make  Skln.  if. 
a  rate  for  the  repairs  of  the  churchy  the  .churchy-wardens  might  make  P'-  3«  s.  C. 
tf  rate  ohney  (if  needful,)  becauib,  if  the  repairs  were  neglc£led,  ^  ^^  * 
the  church-wardens  were  to  be  cited,  and  not  the  parifhionersi  pear.— ..^ 
Vent.  367.  Trin.  3  c  Car.  a.  B.  R.  Thursfield  v.  Jcnesi  5:  f  •  *y  ; 

obitiBt-.     Comb.  344.     Mich.  7  W.  3.  B.  R. 

X  u  Ecclefiaftical  court  may  punifh  chUrch-wardens  if  they  will  s*  P-  ^^  ^f 

hot  open  the  church  to  the  par/on,  or  ^to  any  one  ading  under  himj  ^^^"^1^^^ 

but  not  if  they  refufe  to  open  it  to  znj  others     3  Satt:.  87.  Mich.  «/ mt^"*  ' 

12  W.  3«  B.  R.  Church-wardens  of  St  Bartholomew's  cafe*  ^^^  *"<i 

preach  in 
Ibch  a  cbttccky  yet  he  could  nbt  joftify  doing  it  without  tonfent  of  the  parfon  ;  abd  if  i.  perfon  give  • 
charity  to  a  certain  clerk  for  f  reaching  in  facb  a  far'tff^  be  oiuft  do  it  by  the  confcat  of  the  parfoB} 
per  Holt  Ch.  J.     i»  Mod.  433.  in  cue  of  Torton  v.  Reigoolds. 

1 2.  If  he  that  is  a  church-wardfen  di  fdBo  makes  a  rate  fdr  re^ 
pairing  the  churchy  this  will  bind  the  parifliionei's  ;  per  .Holt.  MS* 
Cafes. 

13.  If  there  be  a  church-^varden  dejuf-e,  and  a  church-warden  de 
fa£fOf  in  the  fame  parifh,  this  latter  Cannot  juftify  the  laying  otit 
of,  or  deceiving  money,  but  he  is  accountable  to  the  church-Warden 
de  jure  \  he  is  no  more  than  another  man,  per  Powel  and  Powis, 
and  he  that  is  de  jure  may  bring  an  indebitatus  aflumpGt  againft 
the  other,  tit.  MS.  Cafes,  Pafch.  0  Ann.  B.  R.  Andrews  v. 
Eagle. 

14.  Goods  giren  or  bought  for  the  ufe  of  the  chtlrch  are  all 
hona  eccleft^y  for  the  taking  whereof  the  church-wardelis  may  bring 
trefpafs:  per  fhc  matter  of  the  rolls.  2  Wms.'s  Rep.  1 26.  Hill.  17224 
in  cafe  of  the  Att.  Gen.  v.  Ruper,  cites  Ft  N.  B.  91.  (K)  and  that 
he  may  bring  trel^afs^or  the  taking  thefe  goods,  as  well  in  the 
time  of  their  predecejjbn  as  in  their  own  time* 

(B)     Eledion^ 

X,  'T'HE  canon  about  eleffing  a  church-wardeti  is  to  be  intended 
^  where  the  parfon  had  the  nomination  of  a  church-warden 
before  the  making  of  the  canon.  Noy,  1 39.  Mich.  4  Jac.  C.  B. 
Anon. 

2.  Prohibition  was  moved  for,  becaufe  where  the  cuttom  of  the 
vilHige  was,  that  the  parifliioners  have  ufed  to  ele£^  two  church- 
warden $,  and  at  the  end  of  the  year  to  difcharge  one,  and  ele£t 
another  in  his  room,  fie  altemis  vicibus^  &c^  by  <he  new  canon 
now  the  parfoa  has  die  ele^ion  of  one,  and  the  parilh  of  the 

Vot.  IV.  S  f  other. 
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other,  and  that  he  that  was  elcAcd  by  the  pariihioners  wa$  ^- 

charged  by  the  ordinary  at  his  vifitation,  and  for  that  he  prayed 

a  prohibitioni  &  allocatur  as  a  thing  ufual,  and  of  courfe,  for 

otherwife  (by  Hubbard)  the  parfon  might  have  all  the  authority 

of  his  church  and  pari{h.    Noy,  31.  Butt's  cafe. 

Aod  church*      3.  Of  commoD  right  the  cho^ng  church-wardens  belongs^o  the 

chofi^^b       parifliioners.     It  is  true,   in  fome  places  the  incumbent  choofes 

tbej»tti{hbx  one,  but  that  is  only  by  ufage,  and  the  canon  cdncemi&g  dpofing 

virtue  of  a     church-wardens  is  mt  ^'egarded  by  the  common  law ;  per  Holt.  Ch.  J. 

cuftom  ar»-  ^i^Q  f^j^  ^jg  ^^  ^^^  opinion  of  Hale  Ch.  J.    Carth.  1 18.  Pafcb. 

S'bV  ^      2  W.  &  M.  in  B.  R.    The  Church- warden  of  St.  Gile$  in  Nortb- 
archdcicoQ    ampton's  cafe. 

on  pretence 

of  fvverty  or  ui^tiujs,  mnd  in  fuch  cafe  the  pari A»  having  appointed  him,  muft  be  anfwerabk  for  him. 

11  Mod.  1x6.  Hill.  S  W.  3.   King  t.  Rees. 

C  528  ]        4.  Archdeacon  has  nothing  to  do  to  refii/if  but  admit.     Comb. 

417.  Hill.  9W.  3.  B.R.  The  King  V.  Rice. 
Cuftom  will      5.  Where  the  church-wardens  are  to  be  ele£led  by  the  pari- 
^^  thtt    fliioners  hy  pre/cription,  it  (hall  not  be  in  the  power  of  the  parfon 
ttiMik         to  hinder  them.    Per  Cur.    8  Mod.  325.  ACch.  1 1  Geo.  in  cafe 
Vent.  %6y.   of  the  King  v.  Singleton. 

HilL  26  &         ^^  i^  jg  criminal  to /wear  one  into  this  office  that  has  no  manner  of 
B.R.  Anoa,  ^i^^i  f^r  which  crime  an  infarmation  will  lie ;  Arg.  8  Mod.  380. 
Trin.  1. 1  Geo.  in  the  cafe  of  the  King  v.  Harwood. 

7.  In  an  a£lion  for  a  falfe  return  a  fpecial  verdi£i  found  the 
cuRom  to  be  for  the  parijbioners  of  annually  to  ele3  a 

church'Warden  ;  that  S.  the  plaintiff  was  eleBed  by  the  pari/bioners  to 
ferve  for  church-wardcn^^r  the  year  1 734,  and  until  another  becbofeni 
that  at  a  vejlry  the  enfuing  year^  he  was  re^kBed  by  the  parijbioners^ 
but  at  the  vejlry  then  holdetiy  /Zv  vicar  and  one  churcb-warden  adjourn^ 
id  the  vejlry  to  the  next  dayy  and  the  vicar  then  chofe  Chapman*  A 
mandamus  had  been  direfted  to  to  admit  and  fwear 

in  the  plaintiff.  It  was  argued  for  the  plaintiff*  that  the  89th 
canon  of  1603,  that  all  church-wardens  and  quell-men  Ihall  be 
chofen  by  the  joint  choice  of  the  minifter  and  pariOi,  if  it  may  be, 
if  not,  then  the  minifter  to  choofe  one,  and  the  pariih  the  other, 
has  never  been  received  as  law,  and  cited  Cro.  Jac.  53a.  War- 
ner's cafe.  Cro.  Car.  551.  Hard.  378.  and  Carth.  118.  where 
Holt  Ch.  J.  fays,  that  where  the  incumbent  choofes  one,  it  is  only 
by  ufage,  and  that  a  church-warden  is  a  temporal  officer.  Per 
Lee  J.  in  all  councils  and  elections  the  general  rule  is,  that  the 
inajor  part  binds,  and  tited  1 8  £.  4.  2.  *  and  Hackwell's  Modus 
tenendi  Parliament'.  The  Ch.  J.  faid  that  the  queftion  is  whether 
the  adjourning  by  vicar  jointly  with  one  church-warden,  was  a 
valid  and  good  adjournment,  and  he  thought  not;  and  that  if  vicar 
and  church-warden  had  fuch  a  power,  it  muft  be  by  cuftom  or  by 
rule  of  common  law ;  but  no  cuftom  is  found,  nor  is  there  any 
rule  of  common  law  to  veft  this  power  in  the  vicar,  nor  is  it  in 
the  power  of  church-wardens  to  adjourn ;  and  then  the  right  is  in 
the  affembly  itfelf.  Per  Probyn  J.  the  vicar  is  not  a  ncceffary 
party  at  the  veftry,  and  judgment  for  the  plaintiff  per  tot.  Cur. 
MS.  Rep.  Trin.  1736.  B.  R.  Stoughton  v.  Reynolds. 
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(C)    Favoured  or  relieved,  or  not. 

I,  'TTHOUGH  church-wardens  arc  chofen  for  2  jfars,  yet  for 
-'-    caufe  parifliioners  may  difplace  them.     13  Kep.  70.  cites 
26  H.  8.  5. 

2.  By  tihe  canons,  no  ecdefiaftical  judge  ought  to  cite  any 
thurch-warden  to  the  court  j  but  Jo  at  he  may  return  home  again  to  his 
heufe  the  fame  day.     X2  Rep.  1 1 1.  Hill.  10  Jac. 

3.  For  fuch  things  as  a  church-warden  does  ratione  officii j  no 
eMon  hy  the  fucceffbr  will  lie  againft  him  in  the  fpiritual  court. 
Godb.  279.  pi.  395.  Hill.  16  Jac.  B.  R.  Bilhop  v.  Turner. 

4.  Bill  againft  defendants  lately  church-wardens,  becaufe  they  Th«KIlw«t 
Pifufedto  make  a  rate  to  re^mhurfe  the  plaintiffs  according  to  a  vote  JJ^^jn!? 
and  order  of  the  veftry ;  and  cited  Jefferie's  cafe,  5  Rep.  that  the  church- 
majority    may  bind  as  to  pariih  duties ;   it  was  objefted  that  ^*?*^'»  *• 
they  (hould  have  come  when  the  defendants  were  church-wardens;  \^  j^^  ^ 
that  if  they  had  been  decreed  to  pay,  they  might  have  re-imburfed  nte  accord- 
themfelves  by  a  rate;  per  Serj.  Philips,  a  decree  was  againft  ?**J*V^* 
Do£tor  Crowther  and  his  fucccflbr,*  fo  here  would  have  it  againft  to  reimSu^c 
church-wardens  and  fuccef{brs.     a  Vem.  262.  pi.  246,  Pafch.  them  reveral 
1692.  Battily  V.  Coke  &  aF.  fumiofmo- 

-^  '  ney  laid  ouC 

by  order  of  veftry^  for  rtpairt  0/  the  churcb,  and  huUHng  two  ntw  galUrits  ;  and  their  accounts  hav- 
ing, at  their  going  oot  of  thetr  office,  been  taken  by  auditorsf  and  paffed  and  allowed  by  the  veftryy 
but  the  fueceeJmg  cburcb-wardens  bung  out  of  tbtir  ofice^  and  new  onea  chofe ;  afttr  examination  and 
fuhlkdtktt  no  remedy  lay  but  in  the  fpirirual  court,  or  againft  fuch  particular  pariihioners  as  employ (*d 
them»  the  money  for  the  repairs  being  all  paid,  and  the  remainder  due  being  for  the  galleries.  Ch. 
Fre«.  4».    Battily  t.  CooJk. 

5.  The  plaintiffwho  was  late  church-warden,  was  decreed  to  be  ^*>»*'  <=»^«« 
patd  the  money  had  out  for  the  ufe  of  the  pariih  with  coils,  and  the  jana^v.^* 
decree  went  on  and  fatd,  for  which  purpofe  the  veftry  of  the  faid  Rich,  s.  P. 
parifli  are  to  take  notice  hereof,  (viz.  of  the  decree)  and  to  fet  a 

rate  accordingly,  and  what  the  church-wardens  (hall  paiy  in  obe- 
dience to  the  decree,  tlie  fame  is  to  be  brought  into  their  accountSy 
and  to  be  allowed  them  when  they  pafs  their  accounts  with  the 
parifh ;  cited  Chan.  Free.  43.  in  cafe  of  Battily  v.  Cook,  as  Trin* 
2  W.  &  M.  the  cafe  of  Birch  v.  Barfton  &  al',  church-wardens  of 
Lambeth. 

6.  On  a  dij^ute  between  impropriator  and  parifiionersy  concerning 
a  right  to  a  houfe  for  which  he  brought  an  ejc<flment ;  the  court 
would  not  compel  the  church-warden^  to  produce  the  parifh  hooks 
and  give  him  a  fight  thereof,  and  cgpics  of  what  concerned  hia 
title,  for  his  and  their  intereft  are  diftin£l ;  for  it  was  not  a  paro- 
chial right,  but  a  title  which  is  now  in  queftion,  and  fo  no  reafoa 
to  produce  the  parifli  books,  which  would  be  to  fliew  the  defend- 
ant's evidence.  5  Mod.  395,  396.  Pafch.  10  W.  3.  Cox  v. 
Copping. 

7.  The  church-wardens,  as  church-nssardens^  received  20  Ufor  the 
ufe  of  the  parifh  where  noru  nvas  due^  and  by  miflahe  only^  and  upon 

Si  %  being 


hting  Jinphle  ef  the  mtfiaiey  repaid  the  money.  The  fucceeding 
churcn«-warden8  brought  an  a&ion  for  the  money  againft  the  former 
onesi  per  Powell  }.  though  the  old  church-wardens  could  not 
plead  ne  unques  recover^  yet  they  might  plead  this  matter  fpecialij  i 
and  per  Parker  Ch.  J.  it  is  not  necefiary  to  (hew  re-payment,  but 
only  that  the  money  did  not  belong  to  the  pariih }  and  had  they 
paid  it  to  the  parijh  before  the  mi/lahi  v/as  Inown^  the  pariih  would 
have  been  chareed  with  this  money,  and  this  re-payment  was  an 
ad  done  in  difcnarge  of  the  pariih,  and  fo  a  proper  plea  before 
auditors.  See  lo  Mod.  22.  Fafch.  lo  Aim.  B.  R.  Biihop  t. 
Eagle. 

8.  In  an  aflion  by  prefent  church-wardens  againil  the  former 
ones,  the  court  was  clear  that  the  church-wardens  ihould  be  allowed 
their  eKpences  and  furplufage^  in  cafe  their  expences  out-balanced, 
&c.  for  church-wardens. are  more  than  bare  receivers,  and  are  in 
all  refpeds  bailiffs.  lo  Mod.  23 •  Fafch.  10  Ann.  B.  R.  Biihop  y» 
Eagle. 

9.  Bill  againft  90  pariihioners  hy  executrix  of  one  of  the  church' 
nvardens  of  Woodford,  to  he  re^imhurjed  money  laid  out  by  the 
teftator  as  church-warden,  for  re-building  the  feeple  of  the  church 
It  was  obje&ed  that  this  matter  was  proper  for  the  ecdefiaitical 
court,  and  not  for  this  court.  But  per  HarcourtC.  the  plaintiff  is 
proper  for  relief  in  this  court,  and  there  are  many  precedents  of 
the  like  nature.  One  in  the  time  of  Cowper  C.  againft  the  pariih- 
ioners of  St.  Clement's  for  the  organ  in  the  church,  and  man^ 
more  before  \  and  fo  that  objection  was  over-ruled^  and  the  caule 
to  proceed  ;  and  decreed  that  the  pariihioners  ihould  re-imburfe 
the  plaintiff  the  money  laid  out  by  her  teftator,  with  cofts  of  this 
fuit,  and  that  the  money  ihould  be  raifed  by  a  pariih  rate.  MS. 
Rep.  Pafch.  13  Ann.  in  Cane.  Nicholfon  v.  Mafters  &  al'. 
Pariihioners  of  Woodford  in  Com.  Eflex. 

to.  Church-wardens,  as  being  a  corporation  for  the  eoodsof  the 
pariih,  commence  a  fuit  by  and  with  the  confent,  and  by  order  of 
the  pariih,  concerning  a  charity  for  the  poor,*m  vohicbihej  nufioT' 
r  530  ]  riedy  and  then  brought  a  bill  againft  the  ftdfequent  churcb-mfardens,  to 
be  repaid  the  cofts  by  them  expended,  and  had  a  decree  for  it^  But 
it  was  proved  that yrwn  time  to  time  the  parifh  was  made  acqmntti 
nvitb  what  they  did;  and  though  there  was  no  veftry  by  prefcrip- 
tion,  yet  a  veftry  book,  kept  for  the  pariih  ads,  was  allowed  as 
evidence  of  their  confent,  they  are  the  truftees  of  the  pariih  for 
all  matters,  and  therefore  the  cefty  que  truft  ill.  Pariihioners 
ought  to  contribute,  and  not  lay  the  burthen  upon  thefe  poor  peo- 
ple the  church-wardens.  The  annual  fucceiBve  church-warden« 
need  not  be  made  parties,  as  they  are  renewed.  Per  the  mailer 
of  the  rolls.  'MS.  Cafes,  Trin.  Vac.  17 18.  Radnor  Faxiib  to 
Wales. 
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(D)     Aftiorts  by  or  agalnft  them  ;    and   what  Re- 
medy they  have  when  their  Time  is  expired, 

I.  'T*HE  opinion  of  the  court  was,  that  the  wardens  of  the  Br.  Trefptft 

^    goods  of  the  church  fliould  have  a£iion  of  trefpafs  of  fuch  ^^[^'n 
goods  in  their  ward  being  taken,  notwithftanding  that  they  are  accordinglf, 
not   incorporated,      Thcl.  Dig.  21.   lib.  1.  cap.  23.   f.  i.  cites  and  that  it  it 
Hill.   1 1  H.  4.  12.    and  fays,  that  fo  it  was  held  8  H.  5.  4.  &  ^^^*1^^ 

Try   •  ¥T      ^  wncrc  lIlIC 

Trin.  37  n.  0.  30.  if  they  du, 

tbtlr  exi£Mm 
ton  iliall  hate  the  a^ion  of  goods  carried  away  in  the  life  of  the  tellftor.  Bat  Brooke  fayt>  ^mere  ioiie{ 
fot  thi&Juteefir  cannu  have  die  ai£tion^  iy  rtafim  that  tbtf  4ire  not  uuorporated* 

2.  And  fuch  writ  was  brought  where  the  goods  were  taken  in 
the  time  $f  other  wardens*  Thel.  Dig.  2i.  lib.  I.  cap.  23.  f.  2* 
cites  Pafch.  19  H.  6.  66.  and  fays,  that  Fitzh.  in  the  writ  of 
trefpafs  in  his  Nat.  Brev.  fol.  91.  affirms  that  fuch  writ  lies  well. 

3.  Hiough  the  parifhioners  (hall  not  have  account,  yet  they  Thel.  Dig. 
may  appoint  nevi  wardens^  and  AejJbaU  have  account  againfl  the  *^»  lib.  1. 
old  HvardenSf  and  fo  fee  that  as  to  things  perfonal  they  are  a  corpora-'  !Sl*J*  o^* 
tton  by  the  common  law ;   per  Needham.     Br.  Corporation,  ph 

55.  cites  8  EI  4.  6. 

4.  Trefpafs  by  wardens  of  a  church  de  Rbro  in  cufiodiafue  ex--  Thel.  Dig. 
tfientecapf  is^  ajporf  ad  damnum  parochianorum,  and  not  ad  dam-  ii5*lib.io« 
num  of  the  wardens;   and  good  per  Littleton  &  Needham ;  and  ^1^*3'  ef* 
here  the  new  wardens  Jhall  have  aSien  of  account  againjl  tbefirft  — S.  P.  held 
wardens.    Br.  Damages,  vL  1 24,  cites  8  E.  4.  6.  iccordiiigiy 

°         *  ^  ^  perLittietoii 

U  Needham  J.    Br.  Corporttiooi,  pL  55.  cites  S.  C« 

5.  Where  an  obligation  is  made  to  them  and  to  their  fuccefforSf 
and  they  die,  their  executors  (hall  have  a3ion,  and  not  their 
fucceflbrs.    Thel.  Dig.  21.  lib.  i.  cap.  23.  f.  6.  cites  20  £.  4.  a. 

6.  It  was  faid  that  they  (hall  hav^  aAion  of  trefpafs^  and  appeal  Br.  Tref. 
of  the  goods  of  the  parifhioners^  becaufe  they  are  charged  with  them,  J*^**|**^^' 
&c.  TheUDig.  21.  libti.  cap.  23.  C4-  cites  Trin.  12  H.  7.  27.  Sat  they* 

may  have  an 
apptal  ttf  rthhtrj  of  Tach  goods. 

7.  It  was  held  that  they  (hould  have  ejeBionefirnue^  if  they  arc 
cjedled  of  land  leafed  to  them  for  years,  Thel«  Dig.  2 1 .  lib.  i  ; 
cap.  23.  f.  5.  cites  Trin,  15  H.  7.  8, 

8.  And  they  have  had  a^ion  upon  the  caf*^  Thel.  Dig.  2X« 
lib.  I.  cap.  23.  n  4*  cites  Trin.  26  H.  8.  5. 

9.  If  goods  of  the  church  are  taken  awajy  and  afterwards  the   [  531  1 
churdh-Huardens  in  whofe  time  they  were  taken  away  are  out  <f 

their  ojfflce,  and  they  bring  an  a£lion  fof  the  goods«  they  may 
ff^ppcfe  it  to  be  ad  damnum  ipforum  ;  or,  ad  damnum  parochianorum, 
at  their  election ;  but  if  the  fucceffors  bring  the  actioUi  they  mufi 
ofnecefpu  fuppofe  it  ad  damnum  parochianarum.     Agreed  per  Cur. 

S  f  3  and 
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and  judgment  accordingly,  though  the  jufticcs  at  firft  conceived 
that  the  predcccffor  church-warden  could  not  hayc  adion,  his 
time  being  pad.  Cra.  E.  r45.  pL  5.  Mich.  31  &  3^*£Hz.  C.  B. 
and  ibid.  179.  pi.  11.  Pafch.  32  Eliz.  B,  R.  Hadmanv.  Ring- 
woo<i. 

10.  A  church-warden,  by  the  common  law,  may  maintain  an 
affhn  on  the  cafe  for  defacing  of  a  monument  in  the  church.  Godb. 
279.  pi.  395.  Hill.  16  Jac.   B.  R.    Bifliop  v.  Turner. 

1 1.  Writ  iffiiedto  the  bijhop^  commanding  him  to  admit  a  church- 
warden  defied  by  the  parifh.  Palm.  50.  Mich.  17  Jac.  B.  R. 
The  Parifh  of  St.  6alaunce  In  Kent. 

1 2.  A  prohibition  was  prayed  to  the  archdeacon  of  Exeter, 
becavfe  he  proceeded  to  excommunicate  the  plaintiff,  for  that  he, 
being  church-warden^  r^fed  to  prefent  a  notorious  delinquent^  ieiff 
admonijhed;  and  a  prohibition  was  granted;  for  they  are  not  to 
direft  the  church-warden  to  prefent  at  their  pleafure  1  but  if  one 
church-watden  dees  refufe  to  prefent,  he  xnxj  be  prefented  by 
his  fucceiibr.  Freem.  Rep,  298,  299.  pL  356.  Hill.  i68o< 
Selby's  cafe,  cites  13  Rep.  5. 

13.  A£l(on  lies  for  cUm  church-warden  to  account,  that  hat 
accounted  before^  though  Aoming  more  is  doiie^  and  though  nothing 
cnfued  but  an  excommunication,  and  no  capias  nor  any  expre& 
damage  hid.  2  Show.  145.  pL  121.  Mich.  32  Car.  2.  B.R* 
Gray  v.  Dighty  alias  Day. 

14.  If  momtj  be  difhurfcd  by  church-wardens  fw  repairing,  the 
church,  tst  any  thing  elfe  merely  eccleliafti^al  or  fpiritual,  the 
Ipirltuai  courts  ihall  allow  their  accounts  *,  but  if  there  be  any 
iliing  elfe  that  id  an  agreement  between  the  pariihioners,  the  foe- 
ceeding  church-wiirdens  ftaaj  have  an  a£iion  of  account  at  laW) 

.     .  .         and  the  fpiritual  court  has  not  jurIfdi£lion.     12  Mod.  9.  Mich. 

3  W.  &  M.  in  B.  R.     Styrrop  v.  Stoakes. 
Br.  Tref*  1 5.  The  goods  of  tlic  parifii  are  in  his  cuftody,  and  he  oi9f 

P*fs,pj.aoo.  have  trefpafs  for  them-,    per  Holt  Ch.  J-     12  Mod.  116.  Hill. 
r3o.s"p.  8  W.  3.    The  King  v.  Rees. 

1 6.  The  fucceeding  church-wlrdens  may  have  an  afllon  againA 
their  predecefibrs  for  the  goods  of  the  parifh.  Ck>mb.  417.  Hill* 
9  W.  3.'  B.  JL   in  cafe  of  the  King  v.  Morgan  Rice. 

1 7.  Church-wardens  may  bring  aEfions  for  debts  due  to  the  pa- 
rifh in  their  own  names ;  for  they  are  a  corporation.  Agreed. 
Farr.  116.  Mich,  i  Ann.  B.  R.  in  cafe  of  Thimblethorp  r. 
Hardefly. 

1 8.  If  there  be  a  cuffom  for  the  church-wardens  to  coikB  motiej 
for  the  parifh  ckrk^  an  a£lio"ll  On  the  cafe  will  lie  ^gainft  Yam  fst 

not  doing  it.  6  Mod.  253.  Mith.  3  Ann.  B.  R.  in  cafe  of 
Parker  v.  Clerk. 

19.  The  parifhioners  may  call  the  ehurch-wardfens  %nt9  the 
fpiritucil  court  for  the  fnone^  that  they  have  received,     MS.  Cafe% 

Mich.  7  Ann.  B.  R.  I^Uow^y  v.  Knight  \  but  qutere  if  one 
or  two  of  the  parilh  may  do  this  when  all  Ac  reft  are  agreed. 

20.  If  church-wardens  receive  money  by  miflahef  (it  ilot  bring 
4ue  to  them,)  and  before  knowledge  offhe  miflake  pay  it  over  H  the 
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parijb  for  whofc  ufc  they  received  it,  whether  they  may,  after 
they  arc  out  of  their  office,  be  charged  in  an  indebitatus  af- 
fumpfit  for  the  money,  was  made  a  queftion,  and  Powell  J. 
thoaght  they  might,  but  Parker  Ch.  J.  thought  they  could  not. 
See  10  Mod.  23.  Pafclu  10  Ann.  B.  R.  in  cafe  of  Eagle  and 
Bifliop. 

21.  TvrojuJUees  made  an  order ^  to  compel  the  prefent  church-  Slww'tPt- 
wardens  of  Ely  to  pay  to  the  precedent  ones,  or  their  executors^  40  /.  "^  ^^^ 
quaihed  *  per  Cur.  for  they  have  no  fuch  authority.     2  Shaw's  cites  s.  c. 

Praa.  Tuft.  20.  cites  Hill.  1712.    The  Church-wardens  of  Ely's i*;W* 

cafe.     '         ^  '  »2o.a« 


s.  c. 


For  more  of  Church-wardens  in  general,  fee  ^robfbit(on» 

and  Qthcr  proper  titles. 


Ctrcttitp  of  ZtHm. 


(A)    Circuity  of  A Aion ;   and  what  is  a  Bar  to  it. 


1.   1[  F  I  grant  to  my  tenant  to  hold  without  impeachment  ofwqfle^  19  H.  6. 

£  or  a  lord  grants  to  his  tenant  that  he  fliall  not  be  pu-  ^^'p^^^J 

nUhed  in  ceffavit^  &c.  or  the  king  grants  to  one  to  be  difcharged 


ofdifmesy  the  fame  may  be  pleaded  by  rebutter^  and  the  party  not 
put  to  bring  his  a£lion  of  covenant y  or  to  fue  by  petition.  Heath's 
Max.  44,  45.  cites  19  H.  6.  62. 

2,  And  fo  it   fecms  of  wq/fe  in  21  H.  6.  47.  [though]  the  Br.  Barre, 
grant  [be]  by  leafc,  whereof  doubt  is  made  afterwards  in  21  H.  s.a^s  P* 
7.  23  &  30.    where  the  principal  cafe   was,   that  the  obligee  by  Coningfl 
granted,  that  if  he  did  implead  the  obligor  (before  fuch  a  day)  the  ^7  »nd  El- 
obligation  fliould  be  void,  and  a  good  bar ;   and  upon  that  rea-  Moore  and* 
fon  (hall  the  garni/bee^  or  tenant  by  receit,  rebutt  by  a*  releafe  or  Tremayie  a 
warranty.    Heath's  Max.  4c.  comn,  thac 

'  It  was  only 

a  iparini  for  the  dme,  and  do  nleafe )  and  Flnens  Ch.  J.  at  firft  to  the  fame  intnt,  diat  it  founds 
only  In  covenant ;  and  that  if  the  party  bitaki  the  covenant,  he  ihall  only  have  an  aAion  of  covenant  i 
«s  where  a  man  grants  to  his  tenant,  that  he  will  not  diftrain  him  before  Micbaelmas,  there,  if  he 
diftratns,  the  tanant  fliall  only  have  an  a^ion  of  covenant.  Bat  Brooke  fay<»  quane  inde ;  for  it  fcema 
icihaU  be  pleaded  in  bar  to  avoid  circuity  of  adion.  And  per  Tlnc«x»  if  one  ink*  land  for  life  or 
yearly  and  after  grants  by  another  deed,  that  the  Icflfee  (hall  not  be  impeadhed  of  wafle,  and  the  leflTor 
briliii  wafte,  there  the  kflce  fliall  have  only  wEGon  of  covenant.  But  Brooke  fays  that  the  puQice  is 
«  coaCra$  for  he  may  plead  it  in  bar  to  avoid  chreohy  of  adliofl.  ^  Bot  aftfrwirdi  l^ineux  changed  hU 

:  4ipiiMon,  and  took  a  diflference  between  a  defealaoce  of  an  oUigatSon  and  a  condition  of  an  obi  gacion, 
and  held  that  this  grant  nude  the  obligation  void  ^  and  fo  Finenx,  CoDingfl>y,  and  Elliot,  were  agiirfft 

iTfgq^  $ia4  Moqw,  gf»  GraoU,  pi.  58,  citet  S«  C»  Ir  S.  P.  accordini^iy.-^Br.  Defea. 


f^nce,  pi.  I «,  cit$t  S,  C*  mA  Brooke  fitys,  that  the  heft  opinion  ivai,  thA  it  is  a  food  ^clblkooa  it 
bar  of  the  a^ion  ;  for  a^ion  perfonal  once  fufpcnded  is  gone  for  ever  ;  but  that  it  is  faid,  that  it  caa- 
«Q(  ^uie  as  a  rdeaio  or  acquittanct|  hot  u  a  dcfeaiaoee«  -—  S.  S.  cited  PL  C.  256.  b. 

3.  And  upon  the  reafon  aforeraid  it  is,  that  where  one  thing 
is  granted  in  law  Jo  [Jhr']  another j  efpecially  of  things  executory^ 
and  not  executed^  if  he  be  interpleaded  of  that  which  to  him  ap- 
pertains, he  Ihail  plead  the  fame  in  bar  of  that  whereof  he  made 
the  grant,  as  appears  by  Perkins  in  the  title  of  Exchanges^  where 
rent  is  granted  for  diftrefs.     Heath's  Max.  4^. 

4.  But  yet  bv  15  Ed.  4.  [a.]  9  E.  4.  [19.]  and  24*  E.  3. 
[54.]  abridged  by  Drooke,  tit.  Conditions,  pi.  6i.  it  feeras  in 
that  cafe  to  be  to  tne  contrary,  becaufe  executed,  and  therefore  not 

C  533  ]  ^^^  where  an  annuity  is  granted  pro  con/i/io;  the  like  where  one 
holds  to  inclofe  taking  the  ancient  poky  or  where  one  grants  to  me 
an  annuity  to  have  a  gorfe,  or  a  gutter  in  my  landy  becaufe  an  eafe^ 
tnent.     neath's  Max.  45. 

5.  In  q^/e  which  remains  for  default  of  jurors^  and  after  t^e 
plaintiff  relehfes J  this  (hall  be  pleaded  to  avoid  circuity  of  a^ion, 
by  certificate  of  aflife  after.  '  hxAfo  where  a  man  i$  hemni  in  a 
fiatutey  and  after  reUafesy  the  defendant  Jball  have  venire  facias^ 
and  this  in  avoidaqce  of  circuity  of  a£^ion  iy  audita  querda*: 
Br.  Garnifh,  pi.  9.  cites  20  H.  6.  a8. 

6.  A.  covenanted  with  B.  to  colleE^  B!s  rent  in  D.  and  for  not 
colle^ing  them  B*  brought  covenant.  A.  pleaded  that  B%  hin^elf 
interrupted  his  colleSHng  the  fame ;  judgment  fi  afVio,  &c.  It 
was  infifted,  that  the  plea  was  not  good  \  for  if  it  wasy  then 
a£^ion  of  trefpafs  lay  againft  B.  in  which  A.  migh^  recover  his 
damages.  But  the  court  held  the  j>i!nf  good  in  avoidance  if  cuccmty 
of  aBion;  for  if  A.  ihould  bring  trefpafsL  ?»'^d  recover  damages, 
then  B.  (hould  have  writ  of  covenant  againft  A.  and  reoovq^, 
which  circuity  of  a£^ion  the  law  will  not  fuffer,  &c.  Kelw. 
34-  h.  35.  a.  pi.  2.  Hill.  13  H.  7.   Anon. 

Br.  Cove-  7.  \x  you  covenant  toferve  me^  and  I  to  give  you  5  L  for  your fervice^ 

"tes  s^C.*'  ^^  y^^  covenant  to  marry  my  daughter,  and  I,  in  like  manner^ 

to  give  you  20 1.  as  a  mdrriage  portion,  if  you  ferve  me  not,  or 

niarry  not  my  daughter,  I  may  plead  the  fame  in  bar  \  otherwife 

if  the  covenant  on  either  part  had  been  cxprefs,  and  not  dSp- 

pending  upon  the  other^s  aEl»  Heath's  Max.  45, 46.  cites  15  H.  7-  10. 

8.  Circuity  of  actions  is  'where  there  is  an  equality  to  be  recovered 

in  both  aSlions.     Mo.  23.  pi.  80.  Pafch.  3  Ehz.    Anon. 

Cro.E.4?».       g.  If  A.  enters  into  an  obligation  to  B,  and  B.  covcftants  not  ta 

rl'jck^Sr  P^^^^^  bond  in  fuit  before  Mich,  and  B.  brings  debt  before  Mich. 

S*.  c.  ac- '    A-  cannot  plead  this  in  bar,  but  mud  bring  a£lion  of  covenant ; 

coMing)y,  as  ^ut  if  the  Covenant  had  not  been  to  fuc  at  all,  it  is  reafonable 

af*i^poin^  *"  ^^^^  ^^^^t  ?9  ^^9}!^  circuity  of  a£tion,  to  allow  its  being 
that  it  is  not  pleaded  in  bar  of  the  a^^ion,  but  not  in  the  other  cafe.  And, 
jobcpicaJed  307.  pi.  316,  Trin.  36  Eliz.    Dowfe  v.  Jeffries. 

in  bar,  but     J    '     '^     •^  y*      —  «      ,       ■.         j  • 

the  party  is  put  to  his  writ  of  covenant  if  he  be  fifei)  be.(bre  the  time;  but  if  the  eoveaant  ha4  bee^ 
not  to  Aie  4  ail,  there,  peradventare,  it  might  enure  as'  a  r^e||CB,  and  to  be  pleaded  in  bar,  but  not 
here  \  for  It  never  «(aa  di$  inteot  of  the  parties  to  mike  it  4  reie^Te,  and  it  waa  adjnidnd  far  thn 
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to.  Debt  on  a  bond  of  aoo/.  The  defendant  pleaded,  that 
lifter  the  bond  made,  the  plaintiff  covenanted  by^indenture  fliewn 
|n  court,  that  if  the  defendant  (hould  at  fuch  a  day  pay  looL 
the  bond  fhould  be  void,  and  alleged,  that  he  paid  the  money  at 
the  day ;  and  upon  demurrer  all  the  court  held,  that  he  may  "well 
plead  it  in  bar,  without  being  put  to  his  writ  of  covenant  by  cip- 
cuity  of  a£tion.  Cro.  £•  623.  pi.  16.  Mich.  40  &  41  £liz. 
B.  R.    Hodges  v.  Smith. 

T  I.  In  debt  for  rent  on  leafe  for  years ;  the  defendant  pleaded  ^"*  «* 
in  bar,  that  the  leffor  did  covenant  that  the  leffee  might  dedudi  wraantta 
fo  much  for  charges,  and  upon  demurrer  this  was  adjudged  a  in  aDother 
good  plea,  it  being  a  thing  executory|  and  the  covenant  in  the  ^^  ^  ^*r^ 
fame  deed,  and  the  party  fliall  not  be  put  to  circuity  of  adiion,  ha«not 
and  to  bring  a£lion  of  covenant.    Lev.  15  a.  Mich.  16  Car.  a.  taken  awaf 
B.R.  Johnfon  V.  Carre,  the  ^  of 

"  the  former; 

and  ■  later  covenant  cannot  be  pleaded  in  bar  of  a  former ;  bvt  the  defendant  moil  bring  hia  a€lio« 
upon  the  laft  indennue  if  he  would  help  himfelf,  and  judgment  accordingly  per  tot.  cur.  %  Vent*  si 7, 
21 8*  Mich>  1 W.  &  M.  in  C.  B.  C«wden  v.  Draper. 

12.  If  A.  and  B.  are  jointly  and  feverally  bound  to  H.  and 
H«  covenants  with  A.  that  he  will  not  fue  A.  this  is  not  a  de- 
feafance,  for  ftill  there  is  a  remedy  on  bond  againft  B.  Other- 
wife  if  A.  only  had  been  bound,  for  then  fuch  covenant  excludes 

him  from  any  remedy  for  ever,  to  avoid  circuity  of  aflion ;  per    [  534  3 
c«r.     2  Salk.  575.  pi.  3.  Pafch.  13  W.  3.  B.R. 'in  cafe  of  Lacy 
V.  KInailon. 

13.  Infinitum  in  jure  reprobatur.     See  Maxima. 

For  more  of  Circuity  of  Aftions  in  general,  fee  T^WCy  and 

pther  proper  titles. 


.na 


(A)   circumtienrton. 


I.  A  B I L  L  to  be  relieved  againft  a  hill  offale.  The  cafe  was^ 
Jt\^  A.  being  in  prifon,  B.  his  landlord  came  to  hinu  dnd 
pretending  friendfliip,  and  to  procure  his  enlargement,  perfuaded 
A.  tp  make  over  his  ftock,  itCf  to  him,  and  ne  would  pay  A.'s 
debts,  and  return  the  overplus.  A.  made  a  bill  of  fale,  and  B. 
poflefled  himfelf  of  the  goods,  and  more  than  was  contained  in 
the  bill  of  fale,  but  paid  no  debts,  nor  got  him  out  of  prifon  as  he 
Jiad  promifsd.  The  court  being  fatisfied  the  bill  of  fale  was  mad^ 
pn  a  trujl,  decreed  an  account.  Fin.  Rep.  175.  Mich*  26  Car.  2« 
ToiifCj  v.  Prior. 
^  '  '  2*  Aflumnfit, 
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2.  AflUmpfit,  that  in  confideratton  of  half  a  crown  by  the 
plaintiff  iti  hand  paid  to  the   defendant,    he  nromifed  to  pay 
2  grains  of  rye  upon  Monday  the  apth  of  March  in  fuch  a  year, 
4  grains  the  next  Monday  after,  and  fo  on  by  progreffional  arith- 
metic every  Monday  for  a  year,  and  non  afftimpfit  pleaded.    Per 
Cur.  upon  motion,  let  them  go  to  tqal ;   and  diongh  this  wouM 
amount  to  a  vaft  quantity,  yet  the  jury  will  confidcr  of  the  folly 
of  the  defendant,  and  give  but  reafonable  damages  againft  him. 
6  Mo<L  305.  Mich.  3  Ann.  B.  R.  Tliornborough  v.  Whitacre. 
V  tVis  cafe        3.  Francis  Broderick  being  feifed  of  a  cofiiiderable  eftate  in  fee, 
it  w»,  ck-     made  his  will,  «nd  devifed  it  to  Thomas  Broderick  the  defendant. 
twTiieferd.    Francis  himfelf  exeaited  tl^  wilif  but  it  w^s  not  att^ed  in  htsfri' 
ant  do  «c.    fetice  by  3  mfitniffis.     Francis  died,  and  the  defenilant  Thomas 
co»»cf>rthe  finding  that  the  will  was  void,  for  100  guineas  paid  by  him  to 
MoAcidfdte  ^^  plaintiff -George  Broderick,  who  was  Francis's  heir  at  law, 
imhoM       procured  from    the  plaintiff  a   releafe^    nuhich  recited  that  Froth 

^\^i^  fnd  ^^^'  ^  ^"  ^  ^^^  '^^^y  executed  J  bad  devifed  his  eftate  to  the  de- 
thc"dcf«KU  fendant  Thomas ;  and  the  defendant  Thbmas  thinking  hhnfdf 
ant  to  have  not  bkk  With  the  rclcafo  only,  for  50  euineas  more  prevailed 
lowaii«t*'for  ^^^^  ^^  plaintiff  to  convey  the  lands  by  leaje  andreteafe  tO  bne  Day, 
debts  and  Se-  wIk)  was  irufiee  for  the  defendant  Thomas,  to  whom  Day  aftcf- 
gacietjMud  wards  convcycd.  Afterwards  the  defendant  Thomas,  upon  a 
Se**  Siit^  valuable  conHderation,  conveyed  part  to  one  Parker,  who  had  not 
fo  account  any  other  notice  of  the  invalidity  of  the  will,  fave  that  he 
for  i5ogui-  heard  it  mentioned  in  common  difcourfe.  The  plaintiff  brought 
de'fcndwJl'  1^*5  *>^11  7.^\vA  the  faid  T.  Broderick,  Day  and  Parker,  to  have 
withinte-  the  releafe,  leafe,  and  releafe  delivered  up  as  fraudulJIntly  ob- 
jeft,  &c.  tained ;  •and  it  not  appearing  that  the  plaintiff,  at  the  time  of 
^rctafw  ^**  making  the  releafe,  &c.  knew  that  the  will  Was  bad,  the 
bona  fide  of  Ld.  C.  Harcourt  decreed  that  they  (hould  be  delivered  up ;  and 
f  **V(  ^^  *^  "^'  appearing  that  Parker  was  privy  to  the  fraud,  though  he  had 
lands,  he  heard  of  the  invalidity  of  the  will  as  above,  it  was  decreed  *  that 
ihaii  recon^  he,  upou  receiving  his  purchafe-money  with  intereK,  IhoulJ  con- 
*^y  ^°i.**®  vey  to  the  plaintiff,  and  fhould  account  for  the  rents  and  pro- 
upon  pay-  ^^^  which  he  had  received,  and  be  allowed  what  he  had  laid 
ment  of  the  out  in  repair&  or  otherwife.  Jl^.  Rcp-  Mich«  I  a  Ann,  Canc« 
purchafc.      Broderick  v.  Broderick  &  al', 

moiiey  with 

intcrcil  at  5  )•  per  cent,  becaufe  he  had  nctice  of  the  in^-alidtty  of  the  devife  by  comnNni  repoit« 
though  not  aAual  notice  from  the  plaintili'  or  dcl<ada»t  \  and  chough  be  was  aoc  a  iraoduknt  por* 
cUator,  yet  be  was  a  lafli  one,  and  ought  to  have  inquired  into  the  validity  of  the  will^  or  |ot  the  hw 
at  ijw  to  join  in  the  conveyance  to  him  j  per  Harcourt  C.     £x  relatione  alteiius. 

•[535  J 

4.  Dr.  Dent  being  parfon  of  the  parilh  of  C,  in  Eflex,  and 
Sir  ... .  Buck  having  lands  in  tjiat  parifli,  told  Dr.  Dent  that 
there  was  a  modits  of  ^os,  per  ann.  paid  time  out  of  mind  for  his 
lands  in  the  parilh  ;  and  to  fatisfy  and  convince  mt  doQor  of  it, 
Yicjbeu'ed  a  copy  of  a  record  in  B.  R.  tempore  EliiJ.  where  aprohht 
bition  was  grtinted  againft  Ae  parfon  in  a  fuit  for  tithes  in  court- 
chriftian  upon  a fuggeftion  of  this  modus;  whereupon  Dr^Dent 
did  agree  xcith  Sir  ....  Buck  to  take  40  s.  per  ann.  for  the 
tithes  of  Sir  ... .  Buck's  lands. in  that  parilh  *,  but  it  appearing 

13  ia 
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in  the  caufe  that  Sir  ««—  Buck  did  fupprefs  part  ^fthe  ncord^ 
toherein  aftemvards  a  ctnfultation  was  granted^  and  thereby  deceived 
Dr.  Dent)  and  drew  him  into  this  agreement,  for  that  reafon 
the  lords  did  make  void  the  agreement,  being  obtained  by  fup* 
prefBng  the  truth.  MS.  Rep.  Mich.  }2  Ann.  in  Cane,  cited  in 
cafe  of  Broderick  v.  Broderick,  as  the  cafe  of  Dr.  Dent  v.  Buck 
ia  Dom.  Proc. 

For  more  of  Circumvention  in  general,  fee  Cotlfn^  iftdUtl) 
HG^cUdfC  (T.  a.)  and  other  proper  titles. 
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Citation  out  of  t^t  Mmi^- 


mmmmm 


(A)    By  Statute  of  Hen,  8. 

I.  3  a  ^.  8.  cap.  ^rO  pnfinfittU  be  cited  befon  any  judge  fpirttual  Lew'sand 

ivbere  the  per/on  cited JbaU  be  tnhabitmg^  except  fir  any  fpirttuai  y-  Efiez/mthe 
fenci^  or  caufe  dme  or  negleBedy  by  the  btjhop  or  other  perfon  having  <i»cefs  of 
fpiritual  juAfdiBion^  or  by  any  other  per/on  within  the  jurifdzBion  Jj^^Jj 
nvhereuht$  beJboH  be  cited ;  fox  fuMrae* 

S.  3.  And  except  it  be  upon  matter  of  appeal j  or  for  other  lawful  '*»»•/ rf'^« 
caufe  wherein  any  party  fball find  himfelf  grieved  by  the  ordinary^  6v.  ^B?ht^befa'd 
of  the  dioiefs^  lie,  after  the  matter  there  fir/I  commented:  or  in  cafe  eoutnyrfBf- 
the  bijhopt  tsfc.  will  not  convene  the  party  to  befued  before  him  s  or  in  J^t^y^^^ 
cafe  the  hifhop^  ts^c.  be  partv  to  the  fuit,  or  in  cafe  any  bifbop^   isfe.  JJi/'o/ 
ptakej  requeft  to  the  archln/pop  orfuperior  ordinary  to  take  the  matter  mrtbtiof  the 
hefoire  him^  and  that  only  where  the  law  civil  or  canon  doth  affirm  exe^  ^7^r^£, 
cuiion  offuch  requeft  to  be  lawful^  upon  pain  of  forfeiture  y  to  the  perfon  ^  ^^  x!«i- 
cited^  of  double  damages  and  coftsj  to  be  recovered  againflfuch  ordinary^  ^m,  wAcr« 
faV.  bf  aBion  of  debt ^  and  upon  forfeiture  of  every  perfon  fo  cited  lo  /.  ^*^^*^' 
we  half  to  the  Ungy  and  the  other  ha^to  any  one  that  will fue for  the  fame.  pHulimr  jm* 
*  S.  4*  provided  that  it  fball  be  lawful  for  every  archbifbop  to  cite  rijdiaUm  of 
any  perjom  inhabiting  within  his  province  for  eaufes  of  herefy^  if  the  \lif^J^^* 
ordinary  immediate  confent ;  or  do  not  his  tiuty.  iionry^  a- 

S.  5.  This  aSl  fball  not  extend  to  the  trerogative  of  the  archbi/bop  of  f»fffr<m  the 
dsnierburyy  ofcalRng  ptrfons  out  of  the  dioceftfor  probate  of  tefiaments.  2«^22^^{f 

S.  6.  No  arcbbybopy  i^c.  fbaU  demand  any  money  for  the  feal  uJon^ 
qfm  citation  than  only  3  J.  upon  the  penalties  brfore  limited.  wbtrto/tbe 

S.  7:  This  aa fball  not  be  pr^uScial  to  the  archbifbop  ofTork,  ^j^Ty^ 
foncerning  probate  of  teftaments  within  his  province.  tubut  is  tbe 

<buf.     Re- 
|blvcd|  that  the  body  of  the  %&,  11,  that  ao  maimer  of  perfolt  (hall  be  henceforth  cited  before  ajiy  ordinary. 
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tec*  oat  of  tHe  diocef*  or  pecsliar  jurirdiAion  where  the  perron  ftall  be  dwelling ;  and  if  he  fitall  Mt 
be  cited  out  of  the  peculiar  befoieany  ordinary,  a  fortiori ,  the  court  of  arches,  which  fita  in  z  peculiar^ 
Ihall  not  cite  others  out  of  another  diocefs  ^  and  thele  words  (out  of  the  diocefs)  are  to  be  meant  one 
of  the  diocefs  or  jurifdidion  of  the  ordinary  where  be  dwells,  but  the  exempt  peculiar  of  the  archbiihop 
is  out  of  the  jurifdidion  of  the  bilhop  of  London,  as  St«  Martinis,  and  other  places  in  London,  are  not 
part  of  London,  although  they  are  within  the  circumference  of  it*     It  it  to  be  obierred,  that  the  pre- 
amble reciting  the  great  mifchief,  reciter  exprefsly,  that  the  fubje^s  were  called  by  compolfory  proceft 
to  appear  in  the  arches,  audience,  and  other  high  courts  of  the  archbifliopric  of  this  realm ;  fo  as  the 
iMUHthn  of  the  Jshi  a&  toat  to  reduct  the  archbifiyop  te  bis  proper  diuefif  w  peculiar  jwlfdiQum,  uniiji  it 
were  In  5  cafii  :    t  ft.  For  any  fpirituaJ  (fftnce  or  cauje  committed  or  omitted,  contrary  to  the  right  smd 
duty,  fy  the  hijbopy  drc.  which  word  (omitted)  proves  that  there  ought  to  be  a  default  in  the  orduiary* 
adfy.  Except  it  be  in  ctfe  of  appeal^  and  other  laviful  cauje,  ^wherein  the  party  fbali Jind  bimftlf  grimud 
hy  tie  ordinary^,  after  the  matter  or  caufe  therefirfi  hegan  y  ergo,  the  fame  ought  to  be  firft  begun  before 
the  ordinary,     jdly,  in  cafe  that  the  hifi>op  of  the  diocefs,  or  other  immediate  judge  or  ordinary,  dmrt 
wot  or  v)M  tioi.eonvene  the  party  to  bejued  before  him,  where  the  ordinary  is  called  the  immediate  jodg^ 
as  in  truth  he  is,  and  the  archbiihop,  unlefs  it  be  in  his  own  diocefs  (thcfe  fpecial  cafes  excepted)  imme- 
diate judge,  vw.  by  appeal,  &c.    4^ly,  Or  in  cafe  that  the  ^fi>op  of  the  diocefs,  or  the  judge  of  te 
place  within  whofe  jurifd'.^ion,  or  before  whom  the  fuit  by  this  Mck  ihould  be  begun  and  profecuted,  he 
partf  direSily  or  indire£fly  to  the  matter  or  cauie  of  the  fame  fuit,  which  claufe  in  exprefs  words  is  a  full 
expofition  of  the  body  of  the  a£t,  viz.    that  every  fuit  (other  than  thofe  which  are  expreiTed)  ought  to 
be  begun  and  profecuted  before  the  bfihop  of  the  diocef«^  or  other  judje  of  the  fame.place.  ^  5thly,  la 
cafe  that  any  bijkop,  or  any  inferior  judge,  having  under  hfm  jurlfdi^ion,  &c.  make  refuffiot  taftaacc 
to  the  arcbbijhop,  bifi>op,  or  other  inferior  ordinary  or  judge,  and  that  to  be  done  in  cajes  omiy  habere 
the  iaitt  cktti  or  common  doth  affirm,  Arc.  by  which  it  fully  appears  that  the  z€t  intends  that  every  ordi- 
nary and  ccdefiaftical  judge  mould  have  the  conofance  of  caufes  within  their  jurifdidion,  withont  any 
concurrent  authority  or  fuit  by  way  of  pievention ;  and  by  this  the  fubjed  has  great  benefit,  aa  wdi  by 
faving  of  travel  and  charges  to  have  juiiice  in  his  place  of  habitation,  as  to  be  judged  where  he  and  the 
mattier  is  beft  knomm  j  as  alfo  that  he  (hall  have  as  many  appeals  as  his  adverfaiy  in  the  higheft  coort 
at  the  Arft.     Alio  there  are  %  provifies  which  explain  it  alio,  vis.  that  it  ihall  be  lawful  for  every 
archbiihop  to  cite  any  perfon  inhabiting  in  any  biihop's  diocefs  within  his  province  for  matter  ofhar^ 
(which  were  a  vain  prof  ifo  if  the  a^  did  not  extend  to  the  archbiihop  \  but  by  that  fpecial  provifo  ne 
herefy,  it  appears  that  for  all  caufes  not  excepted  it  is  prohibited  by  the  »€t).    Then  the  vrords  of  the 
provifo  go  further,  if  the  bijbop  or  ether  t^dinary  immediately  hereunto  confent,  or  if  the  fame  hi^ap  or 
ether  immediate  ordinary  or  judge,  dn  not  hit  duty  in  pumfivunt  of  the  fame  \  which  worda  (immediacdy) 
and  (immediate)  expound  the  intent  of  the  makers  of  theaA.     adly.  There  is  a  faving  for  the  arch- 
biihop, the  calling  any  perfon  out  of  the  diocefs  wh^re  he  fh4il  be  dwelling  in  the  probate  of  any  tefta- 
ments  \  which  provifo  ihould  be  alfo  in  vain,  if  the  archbiftop,  notwithftanding  that  a&,  ftould  have 
/.oncurrent  authority  with  every  ordinary  through  his  whole  province ;  wherefore  it  was  concluded  that 
the  archbiihop  out  of  his  diocefy,  unlefs  in  the  cafes  excepted,  is  prohibited  by  the  a^  of  23  H.  S.  to  cite 
any  man  out  of  any  other  diocefs.     Refolved  13  Rep.  4.  6.  pi*  2.    Mich.  6  Jac.    C*  B*    Porter  ▼• 
Rocheiler— -S*  C.  cited  Ar^.  5  Mod.  451. 

Holt  Ch.  J.  2.  If  one  in  Norfolk  comes  within  another  diocefs^  and  compit^ 
^^^f)^'  adukeny  in  the  other  diocefs  during  the  tipie  of  his  refidence, 
down  by  Dr.  ^^  "**y  ^^  dted  in  the  diocefs  where  he  committed  the  offence. 
Lane,  that  a  though  he  dwell  out  of  the  diocefs ;  per  Coke,  Warburton,  & 
fuffragan       Winch,  J.     Brownl,  45.   Anon- 

court  may  '  •*  ^-' 

have  a  jurifdl^ion  when  a  mail  of  another  diecrfs  is  taken  flagranti  detiffo  ;  but  Holt  fai<|  that  wbeic  the 
party  goes  into  another  diocefs,  and  is  commorant  there,  and  he  comes  back  cafually  Into  the  firft  dio- 
cefs, then  Oie  citation  cannot  be  good  ;  for  fuppuie  a  man  comes  cafually  into  the  dwcc£i  of  Londo% 
and  commits  a  crime  there,  and  then  gops  back  to  the  diocefs  where  he  dwells,  and  tbea  cafoaUy  coaei 
to  London  again,  I  do  not  thiiik  he  can  be  here  cited  ;  but  if  he  had  been  cited  before  he  left  Londoos 
then  that  would  be  iiagranti  ddido.  Holt's  Rep.  605.  pU  i8t  Tpn.  5  A;in.  in  cafe  Of  WUmettn 
Loyd. 

[  537  ] 

8.  C.  cited  j.  If  a  man  inhabits  in  the  diocefs  of  A.  and  has  caujk  ^  fie  fif 
^^.g.sMod.  ^;^^^j. ,,,  ^^^  ^^^  ^^^  j„  ^jjj^j^  he  inhabits,  and  aifo  fir  tithes  im 
the  diocefs  of  B.  he  ought  to  fue  in  the  diocefs  in  which  the  defendr 
ant  did  inhabit,  and  not  in  the  diocefs  where  the  tithes  are  payable* 
nor  where  the  plaintiff  inhabits.  Agreed.  2.  Bfownl.  a8.  Tiii^ 
9  JaCj  0.  Bf  in  pafe  of  Tones  v.  Boyer^ 

4.  TIVQ 
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4.  The  exception  in  this  ftatute  extends  only  to  probaie  of  nvilb  i  S.  C.  cited 
faid  by  Warburton,  J.  to  have  been  agreed  by  all  the  juftices-  ^/|"  ^'H|^"^ 
Godb.  214.  pi.  306.  Mich.   11  Jac.  C«  B.  in  Hughes's  cafe.  3  Geo.  2.'* 

B.R.  in  the 
cafe  of  Edgworth  ▼.  Smailridge,  where  the  caie  ^i^,  that  a  prohibition  was  prayed  to  a  fuit  for  a  4e- 
gacy  in  the  arches  againft  the  executor,  for  chat  be  was  deed  out  of  his  diocefs,  contrary  to  13  H.  8. 
cap.  9.  and  it  appeared  that  the  teftator  having  Una  nQtabilia  in  feveral  diocefet,  hit  will  was  provrd  in 
the  prerogative  court  of  Canterbury.  Dr.  Andrews  for  the  defendant  infilled^  that  the  eacepiion  of  tht 
probate  of  willi  draws  after  it,  ncceiTarily,  an  exception  of  fuits  arifing  upon  fuch  wills  proved :  that  the 
S3  H.  S.  it  an  affirmance  of  the  canon  law.  Now  by  the  canon  law  a  will  cannot  be  proved  in  the 
vchcs,  nor  can  kgaciei  be  fued  for  in  the  prerogative  courti  which  is  a  point  miifaiken  by  the  rdporters, 
'who  fay  the  legacy  muft  be  fued  for  where  the  will  is  proved.  Both  the  prerogative  and  the  arches  are 
within  the  archbifliop*t  jarifdidion  \  and  if  the  legatee  is  not  fuffered  to  fue  in  the  arches,  he  can  fue 
no  where ;  and  Fasakerley,  of  the  fame  fide,  cited  1  Vent.  233.  and  as  a  cale  in  point  {  and  the  court 
denied  the  prohibition. 

5.  It  was  held  per  cur.  that  this  a£l  did  not  extend  to  the  high 
cvmmjjffton  cot/rt ;  for  that  was  crefted  in  i  Eliz.  and  therefore  it 
was  not  the  intent  of  the  23  H.  8.  to  provide  for  a  court  which  was 
not  then  in  eife.  Roll.  Rep.  174.  pi.  10.  Pafch.  13  Jac.  B.  R. 
Ballinger  v.  Salter. 

1 1.  Note,  a  prohibition  was  awarded  upon  the  23  H.  8.  becaufe 
the  party  was  fued  out  of  the  diocefs ;  and  now  a  confultation 
was  prayedi  becaufe  the  inferior  court  had  remitted  that  caufe  to  the 
Arches^  and  their  jurifdi£bion  alfo,  yet  a  confultation  was  denied  \ 
for  it  ought  to  be  pleaded  upon  the  prohibition.  Noy,  89.  Trin. 
2  Car.  £  R.  Anon. 

12.  Upon  view  of  the  ftatute,  it  appears  clearly  that  it  extends 
as  well  to  fuits  out  of  the  peculiar  jurifdiBion^  as  to  fuits  out  of  the 
diocefs.  Cro.  C.  162.  pi.  3.  Mich.  5  Car.  B.  R.  Kadwalla- 
dar  V.  Brian. 

13.  Prohibition  was  granted  to  the  bifliop  of  Sarum,  for  citing 
one  out  of  his  diocefs,  to  appear  at  his  court  at  Sarum,  whereas 
the  party  was  living  in  London.  But  it  being  a  fwt  for  tithes  of 
lands  in  the  diocefs  of  Sarum,  the  court,  upon  notice  thereof, 
granted  a  confultation,  becaufe  the  land  lying  in  the  diocefs  of 
Sarum^  the  fuit  cannot  be  elfewhere,  let  the  defendant  live  where 
Ke  will,  and  fo  this  cafe  is  not  within  the  ftatute ;  and  a  confulta- 
tion was  granted.  Lev.  96.  Pafch.  15  Car,  2.  C  B.  Weft'cotc  v. 
Harding. 

1 4.  The  court  held  that  if  a  man  is  cited  within  the  diocefs^  though 
he  he  not  an  inhabitant  there j  but  comes  thither  to  trade  only,  or  other-* 
nvi/e,  fuch  citation  is  not  witliin  the  ftatute;  and  if  it  were  other- 
wife,  there  might  be  offences  committed  againft  the  ecclefiaftical 
law,  which  would  not  be  puniftied  at  all ;  for  men  would  offend 
in  one  county  and  then  remove  to  another,  and  fo  efcape  with  ini- 
punity.  Hardr.  421.  pi.  8.  Trin.  17  Car.  2.  in  the  exchequer, 
Dr.  Blackmore's  cafe. 

15.  He  that  would  have  advantage  of  the  ftatute  for  citing  out  See  pi.  xy. 
of  the  diocefs  msifi  come  before  fentence.     Vent.  61.  Hill.  21  &  22 

Car.  2.  B.  R.  Anon. 

1 6.  A  prohibition  was  prayed  to  the  ecclefiaftical  court,  for  that  s.  p.  by 
they  cited  one  out  of  a  diocefs  to  anfwer  2  fuit  for  a  legacy,  but  it  H!'iffRc^.' 
was  denied,  becaufe  it  was  in  the  court  where  the  probate  of  the  will  603.  pU?;. 

was  i 
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Trio.  5        ^as  i  for  though  it  was  before  commiffioners  appointed  for  pro^ 

ofwiimec    ^^  ^^  ^^^'^  ^"  ^^  ^^^  timeS)  yet  now  aU  their  proceedings  in 

▼.  Loid.       fuch  cafes  are  tranfroitted  iato  the  prerogative  court,  and  there* 

fore  fuits  for  legacies  contained  in  fuch  wills  ought  to  be  in  the 

archbifhop's  court ;   for  ti^rg  the  *  executor  mujt  give  accwtd  and 

b§  Sfcharged^    &c.     Vent.    233.    pL  I.    Hill.    24  &  25  Car.  2« 

B*  R*  Anon* 

By  pleading        i^.  Prohibition  does  not  lie  after  pka  pleaded  for  citing  out  of 

^t^t'i     ^^  diocefs,    Cumb.  105.  Pafch.   i  W,  &  M.  in  B-  R.  cites  die 

jummkn     cafe  of  Vanacre  v.  Spleen. 

of  tne  court, 

and  the  ftatute  23  H,  %•  takes  not  away  the  jurlfdiAion  of  all  matters  arifinf  out  of  the  dioceTi,  Vot 
only  fives  hini|  that  lives  out  of  it,  a  new  privilege  of  pleading  to  the  jurifdiftion,  which  if  he  n^lefb 
he  ihaJl  not  have  prohibition  after  a  fentence*     Carth.  33.  cites  the  cafe  of  Vanacre  ▼.  Spleen* 

3  Keb.  562.  pU  78.  Mich,  sy  Car.  a.  B«  R.  Vanacre  v.  Spleen,  is  that  a  proUbilion  lies  si  vet 
after  fentence  as  befovC)  and  whether  an  appe^  be  depending  or  not  j  but  nothing  ^ippears  as  to  eitatioa* 
»  S»  C.  cited  byDolben  J.  as  adjudged  in  Ld.  Hales^s  time.  In  which  he  was  of  counfel ;  and  tbc 

It  being  moved  afterwards,  Ld.  Ch.  J.  North  allowed  the  fiiid  eafe  to  be  good  law.  Holt  Ch.  J<  ftid, 
it  was  Kiiboabk  that  it  dkqqld  be  good  Uw^  but  be  (loubted  of  it.    Comb.  105. 109*  to  S.  €• 

18.  A  Hbelwvi^/or  words,  and  a  prohibition  was  moved  for,  be- 

caufe  the  words  mentioned  in  the  libel  were  not  J^hen  within  the 

diocefs^  &c.     But  per  Cur.  the  jurifdi£lion  is  not  local  as  to  the 

caufe  of  aAion,  but  as  to  the  reiidency  of  the  perfon  \  \iiA  if  the 

perfon  lives  within  the  diocefs,   it  is  not  material  where  the 

words  were  fpoke.     Comb.   105,  xo6.  Pafch.  x  W.  &  M.  in 

B.  R.   Anon. 

8.  C.  cited         ip,  W.  lived  in  the  diocefs  of  Litchfield  and  Coventry,  but  ocei^ 

^'ll^*  /ii«^  in  the  parifh  of  D.  in  tie  diocefs  of  Peterhoroagbj  and  was  there 

3  Mod.  sii.  taxed  in  refpeB  of  his  land  as  an  inhabitant  towards  a  rate  for  nm 

Woodward's  ca/Hng  of  the  bells:  and  becaufe  he  refufed  to  pay,  was  cited  into 

Pafchfl^  the  court  of  the  bifliop  of  Peterborough,   and  libelled  againft 

a.  B.R.  but  for  this  matter.      Per  Cur.  this  is  not  a  citing  out  of  the  diocefs 

held  ccon-    within  the  ftatute  23  H.  8.  cap.  9.  for  he  is  an  inhabitant  where 

Comb.  13a.  ^  occupies  the  land^  as  well  as  where  he  perfonally  refides.     i  Salt 

Trin.'i  w.'  164.  pi.  I.   Trin.    r  W.  &  M.  in  B.  R.  Woodward  v.  Makc- 

W^ward      P^^^^- 

▼.  Mackpethy  S.  C.  and  a  confultation  was  awarded ;  and  Holt  Ch.  J.  compared  it  to  the  ftatute  of 

Wtoton,  where  he  ihaU  be  an  inhabit.nl  within  the  hundred,  that  occupies  land  within  the  handled. 

Carth.  476.  '  20.  A.  lived  in  N»   within  the  province  of  Yorl,  ^xAftAtfoBd 

tiie^courf  tjthes  there^  and  then  removed  U  M.  within  the  province  ofCanter* 

held  the  fuit  hury  s  after  he  happened  to  go  to  Tork  and  was  there  fuedm  the  arch* 

local,  and  a  biihop's  court  for  thc  fubftra£iion,  and  had  a  prohibition  on  the 

TO  dMi^.  ^3  ^^  ^-  9-  fi"'  *f^^'  debate  a  confultation  was  awarded  5  becaufe 

5  Mod.  iii'C  fub/lraBim  of  the  tythes  is  heal,  and  muft  be  fued  before  the 

450*  s.c.  ordinary  of  thc  place  where  the  wrcmg  was  done,  otherwife  in 

4^lnft\im  ^^^  tranfitory,  ubi  forum  fequitur  reum.     And  as  it  was  argued 

inthefpiri.  by  the  couufcl,  this  is  not  citing  out  of  the  diocefs  widiin  the 

tuai  court  at  ftatute,  becaufe  the  diocefs  where  he  lives  has  not  a  jurifdiflion; 

7  years  after  ^'^^  if  ^^  might  not  be  Cited  in  this  cafe,  the  thing  would  be  remeHU^ 

his  removal  and  difpunifliable.     2  Salk.  549.  Mich.  1 1  W.  3  B.  R.  Machin 

from  the         ^,   MaltOn. 
diocefs  of 

York  \  the  cafe  was  argued  lor  a  prohlbltioB^  biit  thc  court  put  off  giving  dieir  opinions  to  the  od^ 

term. 
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liXta,  11  Mod.  251*  S.  C.  fays  that  A.  ^ved  all  his  life  at  Lincoln,  and  at  the  end  of  7  yean 
after  the  fubftraOion,  he  being  at  York  as  an  evidence  was  ferved  %vTih  a  citation.  A  prohibition  was 
granted  becaufe  the  cafe  was  doubtful,  that  it  might  be  fettled.  But  afterwards  in  Hill.  Term  upon  de- 
liberation, a  confoJtatioo  waj  awarded  ^t  tot.  Cur«« Ib'd.   Ih^  reporter  adds  a  nota,  vie.  See  the 

words  of  32  H.  8.  csp'  7«  That  (be  party  Jhallht  futi  htjon  tit  ordinary  of  the  place  wlure  thtfub- 

firoBiM  teas,    [1  do  not  obferve  this  point  tftlcon 'notice  of  m  the  Abridgments,  either  of  Wing,  or  Crfy  ; 

but  the  words  of  the  faid  ftaturc  are  according  to  the  faid  note,  via.  that  the  party  wrorgeJ  or  grie^etl. 


S.  C.  and  Tayi  this  cafe  was  ^uled  to  ftand  upon  a' Angle  reafon  ;  for  whatever  the  law  might  be  in  other 
inftances,  yet  in  the  cafe  of  tithes,  the  ftatute  32  H.  8.  eirprcfsly  enafts,  that  tlie  party  •  fubftra^ing 
them  (hall  appear  before  the  ordinary  of  the  diocefs  where  they  were  fubftradled  j  and  therefoie  a  coa- 
folutioo  was  grantedla  this  cafe.  a  Luiw.  1057.  S.  C.  but  S.  F.  does  oat  ap|>eas* 

•[339] 

ai.  F.  liMkd  againft  G.  in  the  fpiriti»l  ^uxt  for  cobaUtatioft, 
claiming  a  marriage  with  hpr,  and  prohibition  moved  for,  upon 
fuggeJHon  that  the  citation  wa^  to  gjdfwer  out  of  the  diocefs,  k  be- 
ing to  ecclefiaftical  court  of  peculiar  of  Weftminftor,  whereas  fee 
lived  in  Ctejfer ;  but  it  appearing  by  (gfidavit,  that  Jbe  dweiledfor  a 
eonfiderabk  time  in  Lmnden  diocefe,  aod  even  io  the  very  day  rf  the 
citation^  which  was  ferved  upon  her  juft  as  flic  was  going  aifay ; 
the  court  would  not  grant  a  prohibition.  X2  Mod*  61  o*  HilL 
13  W.  3.  Fenwick  V.  Lady  Grofvenor- 

22.  Libel  againft  the  defendant  in  the  fpiritual  court  at  Worcef^  Ibid.  pi.  i«. 
ier^.for  getting  his  brother* s  wife  wth  child,  and  he  prays  a  prohihi-  ^^^^^^  ^ 
tion,  becaufe  he  w^nt  U  live  ai  Tori  a  year  before  he  was  ciud,  by 'cilmans. 
though  it    was  after  the  woman  was  faid  to  be  with  cHU,  and  Powell  j. 
that  he  has  a  dweUing  in  Yorkflure,  but  coming  to  Worcejer  to  {jj^'^i"/^^ 
cboofe  parliament  men  be  was  ferued  with  a  libel.     Holt  Ch.  J.  faid  Hvcd  in 
if  you  appeal  for  want  ofjurtfdiSlion^  you  may  ftill  have  a  prohibi-  Worcefter 
tion  for  that,  becaufe  you  conteft  the  famcj  but  if  yon  appeal  upon  ******  ^**" 


crime  wat 


the  merits  or  propter  gravamen,  though  you  infill  on  the  juriUiftion  committed, 
of  the  court  by  protcftation,  yet  this  fhall  be  taken  for  an  admif-  »"<*  then  be. 
fion  of  the  jurifdiftioa ;  adjornatur.    Holt's  Rep.  603.  pL  1 7.  ^^^^^^ 
Trin.  5  Ann.  Wilmett  v.  Loid.  found  out  he, 

went  to  live 
in  York  $  this  perhaps  (hall  not  ouft  the  court  of  W.  out  of  the  jttrifdi^i«9  which  was  well  begun 
there.     Holt  Ch.  J.  contra,  becaufe  a  citation  is  in  nature  of  a  procefs,  which  in  its  nature  cannot  be 
of  force  in  another  diocefs.     But  thatfoint  was  no  more  infifted  upon,  being  out  of  the  cafe.     Hole 


ell  the  proceedings  below  muft  fall  to  the  ground. 


For  more  of  Citation  in  general,  fee  ;|^ro|)ibltfon,  and  other 

proper  titles. 


t    ^39    1 


Clerk  of  tl^t  S&axUt4 


ii^-mfmtmtmm 


(A)    Clerk  of  the  Market.    His  Power. 

I.  *V  T  THether  a  clerk  of  the  market  can  treai  fats  not  Itin^ 
V  V     nuafure  ?  Attorney  general  faid  that  he  could  not,  but 
muft  order  them  according  to  the  form  of  the  ftatute.    SaviL  57* 
pi.  122.  Pafch.  25  Eliz.  Anon. 

2.  At  the  motion  of  Coke  attorney  of  the  queen,  all  the  juf- 
dees  of  England  afiembled  at  SerjeantVinn^  upon  extoxtiont 
committed  by  the  clerks  of  the  markets,  becaufe  they  had  talxn  \L 
fee  for  the  view  of  veffeU^  though  they  found  not  any  defeB  in  tboHf 

and  fealed  them  not,  and  if  they  did  feal  them  they  took  2d. 
1 540  J  ^^  ^  ^  juftices  agreed  that  this  was  grand  extortion,  and 
that  no  prefcription  canfervefor  taking  a  fa  for  the  view  onfy,  unlef* 
they  found  default  or  fealed  them.  Mo.  523.  pi.  690.  Mich. 
39  &  40  Eliz.  Anon. 

3.  Clerk  of  the  market  has  to  do  with  nothing  &ut  viSuels^ 
Het.  145.  Trin.  5  Car.  C.  B*  Cambridge  UniverGty's^cafe. 

4.  In  trefpafs  defendant  juftified  as  clerk  of  the  nurket  widun, 
&c.  for  a  diflrefs  of  3s.  4d.  for  not  ufing  meafures  marked geeor£ttg 
to  theflandard  of  the  exchequer.  On  demurrer  it  was  urged  for 
the  defendant,  that  this  was  an  authority  given  by  the  14  E.  3. 
cap.  12.  f.  2.  and  held  per  Holt  Ch.  J.  that  the  clerk  of  the  mar*' 
ket  could  not  have  power  to  eftreat  fines  and  amerciaments  other- 
wife  than  as  a  franchife,  and  it  is  more.reafonable  the  clerk  flioald 
bring  the  ftandard  with  him,  than  that  the  people  fliould  follow 
him,  or  attend  at  a  place  out  of  the  market,  i  Salk.  327.  Tiin. 
8  Ann.  B.  R.  Burdett's  cafe. 

For  more  of  Clerk  of  the  Market  in  ^eneralt  fee  9^arbt 

(A.  2)  and  other  proper  titles. 


[    540    ] 


(A)   Cletft  of  a  i^ariffi. 


t.  rr^HE  clerk  of  a  ^ztifh  ^refcrihed,  that  he  and  his  predecef-  Cro.  £•  71* 
J.  fors  had  ufed  to  have  5/.  per  ann.  of  the  parfonfor  the  P*»»^'S«C. 
tMes  of  a  certain  place  within  the  parijbj  but  a  confultation  wa$  ^^^^^ 
awarded,  becaufe  a  clerk  dative  and  removeable  cannot  prefcribe.  it  wu  a  good 
Mo.  908.  pi.  1274.  19  &  30  Eliz.  Savell  V.  Wood.  ^ufcthe* 

piribii4ge  was  a  parfoiuge  tmpropriite,  and  by  intendment  it  commenced  by  the  wBt  of  the  parfon,  vis. 
that  he  made  a  compoGtion  that  the  tithe  of  that  land  ihould  be  paid  to  the  derk  in  difcharge  of  him* 
felf,  and  that  he  had  ufed  time  out  of  mind,  &c.  to  pay  to  the  clerk  5 1.  in  difcharge  of  all  tithei,  &C. 
and  the  court  faSd,  if  this  fpecial  matter  be  fliewn  in  the'furmiie,  perhaps  ft  mfght  be  good  by  reafon  of 
the  continuance,  and  that  by  thii  the  parfon  is  difcharged  from  finding  the  clerk,  with  which  perhaps 
he  fhall  be  charged,  and  fo  is  as  a  pa)ment  of  tithes  to  the  parfon  himfelf  {  but  fuch  matter  is  not 
ihewn,  and  by  common  intendment  tithes  are  not  to  be  paid  to  the  parifli  clerk,  and  he  is  no  party  ia 
whom  a  prefcriptioa  can  be  alleged,  and  theicupoa  they  awarded  a  qonfttlutioiv  Le.  94.  pi.  ju* 

S.  C.  accordingly.  ' 

2.  It  was  heldy  that  a  pariih  clerk  is  a  inere  lavman,  and  ought  ^^^'  i^3* 
to  be  deprived  by  them  that  put  him  in,  and  no  others;  and  if  the  p][f^^.g, 
ecclefiaftical  court  meddle  with  deprivation  of  the  parifh  clerk,  jac.  c.  B. 
they  incur  a  prxmunire,  and  a  canon,  which  wills,  that  the  par-  ^*°^^  ▼> 
fbn  (hall  have  eledion  of  the  parifh  x:lerk,  is  merely  void,  to  take  g  °"*^* 
away  the  cuftom  that  any  had  to  ele£l  him.     2  Brownl.  .38.  u.  94,  95. 
Pafch.  8  Jac.  C  B.  Gaudy  v.  Newman.  ?»•'»»• 

S.  P«  by 
Clench.— 13  Rep.  70.  pi.  34.  Anon.  S.  C.  and  thoogh  where  a  clerk  i«  chofen  by  cuftom  by  the 
parHkiooen,  he  is  not  deprivaUc  by  the  official,  yet  upon  occafion  the  pariibioners  might  difplace  him, 
citea  3  £•  3*  Annuity,  70.  ■      And  ibid,  fays,  thoogh  the  execution  of  the  o^ce  concerns  divine  ier* 
vice,  yet  the  office  is  merely  temporal. 

3.  Refolved,  that  if  the  parilh  clerk  mUdemean  him/elfin  his  rf'"   [  541  } 
Jiee,  or  in  the  church,  he  maybe  fentenced  for  it  in  the  ecclefiaiti- 

cal  court  to  excommunication,  but  not  to  deprivation,     a  Brownl. 
38.  Pafch.   8  Jac.  C.B.  Gaudyv.  Newman. 

4*  Fari(h  clerk  may  fue  in  court  chriftian  for  his  fees,  which  are 
called  larpticnes  charitativ^.  Arg.  cites  the  Regiftcr,  fol.  52.  for 
he  is  quodam  modo  an  officer  fpiritual,  cites  21  £•  4.  47.  2  RolL 
Rep.  71.  Hill.  18  Jac.  B.  R.  inBiihop's  cafe. 

5.  In  cafe  the  plaintiff  declared,  quod  cum  eztitlfTet  clerk  of 
fuch  a  parah ;  the  defendant  difltdrbed  him  in  the  e,:ercife  of  his  office, 
and  hindered  him  toft  in  the  cierk^sfeat,  per  quod  he  loj}  the  pr<pts  of 
Us  office.  It  was  objeAed,  that  Uiis  was  rather  a  fcrvice  or  om-> 
ployment  than  an  ofiice ;  that  if  it  be  an  office,  it  is  ecclefiaftical, 
for  of  common  right  the  parfon  appoints  the  clerk,  and  the  court  ' 
win  not  intend  a  cuftom  y  and  uiUefs  a  clerk  comes  in  by  the 
cle£tion  of  the  pariibioners,  according  to  cuftom,  he  has  not  a 
temporal  right,  and  the  court  will  not  grant  a  mandamus  for  a 
^lerk,  without  an  affidavit  that  be  is  appointed  by  the  parijb.     2dlv,' 
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541  €lttk  t€  a  PariQ). 

It  does  not  appear  that  any  fees  appertain  unto  his  office^  and  no  ac« 

tion  lies  at  common  law  for  difturbance  in  the  enjoyment  of  a  feat 

in  the  church,  without  a  temporal  rights  and  fo  it  is  here;  adjot- 

natur.     a  Saib.  46^.  ph  7.  Trin.  4  Ann.  B.  R.  Lee  t.  Drake. 

After  the  (J.  Parifh  clerk  nominated  by  the  parfon  is,  by  common  law^ 

Jitin.        #^^»  and  in>-  life,  without  deed.     2  Salk.  536.    pi.  27.  HilL 

clerk,  be  IS    ID  Ann.  B.  R.  Parilh  of  Gatton  v.  Mil  wick. 

then  the 

^rk  of  the  panihj  and  not  the  parfon^s  clerk  only^  andtherefoie  he  canmt  turn  kim^mfsifUtfurti 

ycTHolt  Cb.  Jt  XI  Mod.'  26r:  pi.  17.  Mich.  8  Afin.  B.  H.  lire  Queeii  t,  Vr.  Wail. 

For  more  of  Clerk  of  the  Parifli  in  general^  fee  |^|fttttf0ll» 

and  other  proper  title«» 


\t_ 


Clcrft  of  tl)e  i&eate. 


•  ■ 

(AJ    His  Office.     And  appointed^  aijd  difchargcd 

hj  whom ^..  and  for  what; 

I.     37  A  8*  cap.   TfVERT  cufios  rotulotmH  JbaU  appoiM  tie  derk 

t./.j.       -^  of  ^e  peace  J  and  grant  the  office  to  fuch  ahk 

perfon  inJiruBei  in  the  laws  as  Jball  be  able  to  exercife  thefame^  to  hdi 
tbefqtfie  dfifing  the  time  that  thecufios  rotulorum  Jhall  ep^erdfe  thecffia 
•    '  ^f^tjlos  rotutoffim^  fo  that  thefaid  clerh  demean  hinifijf  in  the  afct 

suftly  i  and  it  pall  he  lawful  tbfudh  'griMee  of  tie  faidcUrkflnp  to  oc* 
cupy  the  office  b^  himfelf  or  by  his  deputy  inllruEled  in  the  laws^fo  thai 
the  deputy  be  admitted  by  the  cujlos' roiulorufn^ 
C  54^  ]  ^'  '^^  ^'^  of  the  peace  is  amcrclable  bt  the  cotlrt  of  king'» 
bench ^y*  grofs  faults  in  indiSlmertts  drawn  up  oy  him,  and  remorcd 
thither,  and  it  hath  often  been  fo  done  (2 1  Car.  i.  B.  R.),  for  foA 
fault?  fliall  be  intended  to  be  faults  comtnitted  out  of  negfigencCt 
ahdiiot  out  of  ignorance.    L.  P-  R.  71. 

.  V  r  ^-  fsTM.Jlat.  I.  cap.  21.  f.  5.  The  cujhs  rohibrm, 
or  other  perjbn  to  whom  itfhall  belong  to  appoint  the  clerk  t^theptactf 
fbcstly  where  the  office  of  clerk  of  the  peace  fiall  be  void,  nominate  a 
fafficient  perfin  rejfding  tn  the  county  or  plate^  to  estercife  the  fsnUy  tj 
iin^elf,'  ot  his  ftiffici£nt  deputy,  for  fo  long  time  as  fjfcb  clerk  of  the 
peaa  ftall  well  demean  Inmfelf  iH  his  officci 

■  4.     S:  6:    If  any  clerk  0/ the ptace fhall  mijdemian  Bitnfeff  inth 
efficei  and  a  complaint  in  writing  offueh  n^thnietnorjhatl  he  e^MVi* 

€d  to  the  quarter  fejionsi  '^tfhcdt  be.  lawful  pe  thtjiiflwei^  vfipt  enana* 

notion 


ClVrft  of  tfje  iptm*  f4i 

•  *      • 

^lUn  ani  proofs  to  fujpend  or  difcharge  him  from  the  2^r,  and  the 
x'tfftos  rotulorum^  or  other  perfin  to  vohom  it  Jhall  belongs  Jhall  appoint 
another  fufficient  per/on  refiding  in  the  county^  faV.  to  be  clerk  of  the 
peace,  and  in  cafe  of  negle^  to  mate  fuch  appointment  before  the 
next  quarter  fejjions,  it  Jball  be  lawful  for  the  jufHces  to  appoint 
ihe. 

5«  The  clerk  of  the  peace  mufl  make  out  all  procefs^  and  when  Show.aJiii. . 
they  are  complcated  muft  deliver  them  to  the  cufios^  but  as  long  as  5fjJ*  \^' 
thev  arc  in  procers  they  are  to  be  with  the  clerk,  but  for  refufing  s.  c'  it  wa* 
to  deliver  the  rolls  to  the  cuftoSj  he  was  indi£ied  and  removed^  and  objeaed, 
a  mandamus  to  reftore  him  was  denied  per  3  jufticcs  againil  the  ***  ^*'*' 
Ch.  J.    4  Mod.  31.  Pafch.  3  W.  &  M.  in  B.  R.   The  King  and  Sd«  «"'* 

Q^l^en  V.  Evans.  *  complaint m 

wridng 
againft  him  according  to  the  ftatute  of  i  W.  9t  M*  and  Holt  Ch.  J.  declared,  that  the  juftices  cannoC 
difcharge  a  clerk  of  the  peace  for  a  fauk  appearing  in  court  without  articles  in  writing ;  and  afterwardt^ 
lor  want  of  a  writioft  a  pertHiptoiy  mandamoa  was  graftted* — la  Mod.  13.  S.  C.  it  was  argued,  thac 
the  ftatute  i  W.  C;  M.  vefts  a  freehold  in, the  clerk,  quamdiu  fe  bene  gederit,  and  per  Holt  Ch.  J* 
the  cleric  of  the  peace  is  a  dillinA  officer,  and  not  a  mere  fervant,  and  a  peremptory  mandamus  wai 
granted.  <—«— He  draws  up  the  ijfuet  upon  travtrfiM  |  per  Gregory  J.  Show.  523.  Trin.  5  W.  &  M» 
io  cafe  of  Hv^ourt  ?» Jpx.  '  1  He  muft  be  trufted  with  the  rolls  to  make  entriea  upon,  and  draw 
JuJrmtntSf  and  is  to  record  pleas,  and  join  ilTuesi  and  enter  judgmenu  j  per  Holt  Ch.  J.  Sihowr  350* 
in  S.  C. — ' — ^S.  C.  ciced  Ld,  Raym.  Rep.  i6i. 

6.  In  indebitatus  afliimpfit,  and  non-aiTumpfit  pleadedi  the  jury  4M«dw67 
found  the  ftat.  27  H.^8.  and  i  W.  &  M.  and  the  feveral  claufes  in  S^i^e^Sw.* 
them  about  clerk  of  the  peace  ;  that  the  Earl  of  Clare  was  cu/los  thecterkof 
rotulorum  of  Middlefex,  and  that  he  named  the  plaintiff  to  be  clerk  of  ^  ^^^. 
the  peacCi  to  exercife  the  office  by  him  or  his  fu^ient  deputy,  ^^^  ^y  '* 
^uamdiufe  bene  gtjferit ;  that  the  plaintiff  njoas  capable  of  the  office^  and  virtue  of  this 
duly  admitted f  that  the  EarJ  of  Clare  was  afterwards  removed^  and  ?^»  ^?'  ^* 
Earl  of  Bedford  made  cujlos  rotulorum,  who  conftituted^  by  writing  h«"SJii^. 
under  hand  and  feal,  the  defendant^  during  the  time  he  was  cuftos  m^^n  him* 
ro6itorttm,  quamdiu  the  defendant  fe  bene  gefierit }  and  on  fplemn  [l  V^^'^. 
argument  judgment  pro  quer'  per.  tot.  Cur.  for  that  he  had  eftate  (hail  be  con- 
fox  life,  ai^d  was  not  removeable  by  the  new  cuffos*     la  Mod.  42.  ftnied  moft 
Trin-  5  W.  &  M.  Harcourt  v.  Fox.  .  Sl^^"L 

Intent  of  the  law-mikers,  whofe  defign  was  to  have  the  ofBce  well  fupplied  by  a  man  able  and  well 
Ikilled  in  the  laws,  which  will  be  effeded  when  the  officer  hath  an  cftate  for  life  \  and  for  thefe  reafona 
judgment  was  given  in  Trinity  terra  following  for  the  plaintift*,  and  afterwards  affirmed  in  parliament* 
■  Comb.  «09.  S.  C.  adjudged  for  the  plaintiff*.  And  Holt  Ch  J.  added,  that  it  was  the  ge- 
Dcral  temper  of  the  then  parliament,  to  make  offices  more  lafting  (and  faid  that  our  places  are  fo)  and 
tontrmporamca  txf^fo'w  efi  cptims,  ■  Show.  426  10441   and  506   to    516.  S.  C.  argued  by 

counfel.  Ibid.  516  to  537.    S.  C.  the  opinions  of  the  judges  delivered  for  the  plaintilf. 

Show.  Pari.  Ca&a,  158.  S.  C.  in  the  hods  of  lords,  and  judgment  affirmed* 

•[543  3 
7.  Bj  the^atute  I  W.  f^  M.  t}ic  cu/los  rotulorum  is  to  appoint  a  Cumb.317* 
clerk  of  the  peace  for  fo  long  time  only  as  hefhall  demean  himfelfwelL  ^^^!^^ 
Owen  brought  a  mandamus  to  the  juftices  to  reilore  him  to  that  good  returns 
ofEce*    The  return  was,  that  the  Earl  of  Winchclfea,  who  was  ^^^  «*»f  ft*- 
cuftos  rotulorum,  •did  appoint  0.  to  be  clerk  of  the  peace  durante  bene-  S!f  cuibs  ■ 
placito,  &c.  that  the  faid  earl  beine  dead,  the  Lord  Sydney  was  particular 
made  cuftos,  who  appointed  S.  to  be  clerk  of  the  peace  of  Kent,  ^^^  ^"  "P- 
purfuant  to  the  faid  zSt.    The  queftion  was,  whether  a  grant  of  PJ^V,  c 
this  oiGce  during  pleafure,  which  is  only  an  cftate  at  will|  ihall  ifaaancc, 

Tt  z  h€ 
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Mi  wMBwa  be  to  governed  by  the  ftatute  as  to  make  it  an  eftate  for  life  whtn 
2bB  offic?  ^^^^  ^^^  pcrfon  is  admitted  to  the  office,  fo  that  let  the  ctiftos 
oad  the  word  make  what  appointment  he  will,  though  not  purfuant  to  the  fta- 
(wl|)intbe  (Qte,  it  is  the  ftatute,  and  not  the  cuftos,  which  gives  an  intereft 
tbemcrto  ^^^  eftate  to  tlie  nominee  ?  Adjudged,  that  no  peremptory  nun- 
•aatinaaj  damus  fhould  go;  for,  by  the  a£l,  the  cuftos  is  to  nominate  a 
•***'■•■-  clerk  to  execute  the  office  fo  long  as  he  fhall  demean  himfelf  well, 
tlitrdbrcthc  ^^*  ^^^  ^^  ^^  appoint  him  in  anj  other  manner,  he  is  no  clerk  of 
•PPMacjncnt  the  peace,  fo  that  appointment  during  pleafure  is  not  purfuant  to 
**"■•  f*^"  the  a£l ;  for  he  has  not  executed  the  authority  given  him  by  the 
kfi^Ato  hit  ^^>  ^^^  '^  ^^  defendant  has  no  title.  4  Mod.  193.  Trin.  6  W. 
Mthonty^     &  M.  in  B.  R.    The  King  v.  Owen. 

end  adCwar- 

natcd  hy  it»  U  void— S.  C.  cttod  u  itfplTed  Kcordingly  in  B.*R.  Pafch.  7  W.  }.  after  kmd 

•rsiimenCB.    Ld.  Raym.  Rep.  160. 

Afttrthe  S.  It  always  belonged  to  the  ctt/los  rotubrum  to  fwmbtsU  the 

iTAf  '  '''*  ^^"^'^'^  ®^  ^^  peace,  but  tlie  clerk  of  the  peace  was  remaveaUe  when- 
the  coftot  ^cf  the  cuftos  was  removed  or  changed,  and,  moreover,  was  re- 
TotniorttiD  moveable  at  the  will  of  the  cuftos  till  37  H.  8.  i.  which  makes  him 
rr  onT"?'  to  continue  in  quofque  the  cuftos  fhall  continue  in,  but  now,  by 
in  open  fef!  the  late  ad,  he  is  to  continue  for  life,  and  though  the  words  are, 
lioM  thctt  give  and  grant  to  him,  yet  it  is  only  an  appointment,  and  con- 
^t*^  fequently  may  be  nuithout  ded.  a  Salk.  467.  Trin.  10  W.  3. 
which  time   B.  R.   Sanders  ▼•  Owen. 

J.  S.  was 

ffcfenC  ift  court,  f/id,  J  do  imangtt  the  [aid  J,  S»  /»  h  cltrk  of  tht  ftaet  acetrdhtg  tt  th  fni 
sff  of  pgrHsmtm  \  and  th»  in  C.  B.  wat  held  good,  though  only  by  parol,  and  in  error  in  B.  R.  a 
parol  appointment  wai  held  food,  but  the  jodj^mcnt  wu  itverlcd  for  the  infofficiency  and  infcniikilitj  of 
the  words,  but  that  jodfineot  wai  reverfed  in  the  houfe  of  lords.  Carth.  416.  S.  C.-— »ta  Med. 
199.  S.  C.  and  the  revcrfal  reveried  accordingly.  Ld.  Raym.  Rep.  15S  to  167.    S.  C.  and 

the  lererfti  leterlcd  accordingly. 

9.  He  is  no  more  than  a  mimjierial  officer^  and  a  record  made  by 
him.  is  not  to  be  pleaded  as  a  record f  and  will  not  conclude  the 
judementof  B.  R.  Aig.  8  Mod.  43.  Pafcb.  7  Geo.  i.  incale 
of  Colm  V.  Fletcher. 
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Client  anD  ^Xttornep^ 


(A)     Difputes  between  them  as  to  Deeds,  &c.  in 

the  Hands  of  the  Attorney. 

•[544] 

I.     yi  Ttorney  being  to  draw  a  deed  has  writings  brought  to  Batvfhat 
rV  h™>  ^^^  amongft  them  is  one  that  concerns  himfelf  and  ^^v/**  '^ 
his  title  J  •  though  the  deed  concerned  tie  attorneft  own  titie,  ye.;  the  eXnL^r, 
court  forced  him  to  deliver  it  up^  and  left  him  to  take  his  proper  or  on  wjr 
remedy  at  law.     2  Show.  165.  pi.  156.  Mich.  33  Car.  a.  B.R.  cMnt'^iht 
Tyack's  cafe.  ^rty'muft 

icfort  fo  bt« 
aftlon.     I  SaUc.  87.  pi.  5.  Mich.  10  W.  3.  B.  R.  Goring  t.  Bidiop. 

• 

2.  Attorney  having  money  due  to  \i\m  from  bis  client^  ihall  not  S.  P.  tmlefs 
be  compelled  to  deliver  up  the  papers  before  he  is  paid  his  fees,  ^  ^^ 
&c.    Comb.  43.  HilL  2^3  Jac.  2.  B.  R.  Anon.  "^a^l 

d  trMmdtm 
12  Mod.  554.  Trin.  13  W.  3.  Anoo. 

3.  An  attorney  having  writings  delivered  to  him  to  draw  a  SMod.339. 
mortgage,  &c.  mzy  detain  them  tilt  the  money  is  paid  for  his  drawing  ^^^*  ^* 
them  \  but  he  cannot  detain  any  writingSi  which  are  delivered  to  (one  fo  far 
bim  on  afpecial  truftj  for  the  money  due  to  him  in  that  very  bufi-  •<  ^  compel 
nefs ;  and  if  he  does,  an  attachmetit  will  go,  and  he  will  be  order-  L'r'^u  '** 
ed  to  pay  cofls  and  damages  to  the  party.     8  Mod.  306.  Mich,  the' writing! 
II  Geo.  I.  Lawfon  V.  Dickenfon.  iocruiied 

4.  Client  delivered  a  deed  to  his  attorney,  in  order  to  bring  an  ^**^  *"•* 
aftion  of  covenant.     The  attorney  loft  the  deedy  as  he  pretended. 

On  a  motion  for  an  attachment  againft  the  attorney  for  not  deliver- 
ing the  deed,  it  was  propofed  by  Mr.  Strange,  the  attorney's 
counfel,  that  the  plaintiff  fliould  bring  a  bill  of  difcovery  to  make 
him  fet  out  whether  there  was  not  fuch  deed,  and  what  the  deed 
was ;  but  he  agreed  that  it  ought  to  be  at  the  attorney's  cofts,  and 
moved  that  the  court  would  not  grant  an  attachment.  Page  J. 
faid  he  thought  the  attorney  himfelf  ought  to  procure  a  difcovery 
by  bill  in  chancery,  but  that  the  plaintiff  ihould  allow  him  to  make 
ufe  of  his  name  for  that  purpofe ;  accordingly  the  court  granted 
an  attachment,  but  to  lie  in  the  officer's  hands  till  further  direc- 
tions given.  2  Barnard.  Rep.  in  B.  R.  Pafch.  6  Geo.  a.  Court  v. 
Gilbert. 
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(B)     Other  Matters  in  general^  as  to  Client  and 

Attorney. 

Mo.  36(.     z.  UE  may  expend  money  as  aitorntj^  hut  mi  asfoRdtor  ;  per  Pop- 
tc^U.  ^^^*  Clench,  and  Gawdy.     Cro.  E.  459.  pi.  4,  Hill.' 

]u4ged«  *    38  ^\\z.  B.  R.  Rolls  V.  Germin. 

2.  If  the  client  in  any  fuit  furniihes  his  at£omey  with  a  plea^ 

which  the  attorney  finds  to  htfalfe^  fo  that  he  cannot  plead  it  for 

fake  of  his  confcience,  the  attorney  may  plead  in  this  cafe  quod  000 

'  fuit  veradter  informatus,  and  in  fo  doing  he  does  his  duty.    Jenk. 

52.   pi.   ICO* 

If  an  attor.  3.  If  an  attomey  eMfirfs  tie  aftion  tvitbout  etmfetU  and  mil  ef  his 
clientf  this  fhall  bind  die  client ;  but  otherwife  it  is  in  collaitral 
matters  i    per  2   juftices.      2  Roll.   Rep.  63.    HilU   16  ]ac. 


\ht  "  \:'\  it 

tn.-Jb'yit.    B.  R. 

A^'^-  Chan. 

Cajc^^  86,  87.  Pafch.  19  Car.  s 


4.  An  attorney  may  take  fees,  but  he  may  not  lay  out  or  expend 
money  for  his  client ;  and  if  he  does,  Hobart  doubted  what  remedy 
he  might  have.  Winch.  53.  Mich^  aojac.  C.  B.  Gage  v.  John- 
fon,  cites  Sam.  Leech's  cafe. 
C  545  D  5*  -^  client  brought  oBionfur  le  cafe  ngain/i  his  attomey  tot  <ie- 
.  livering  to  the  {heriff  a  fi.  fa.  againft  him  in  a  fuit  in  which  he 
was  attomey  for  him,  and  procuring  it  to  be  executed.  It  was 
infiftcd  after  verdidi,  that  the  fuit  was  determined  by  judgment 
being  given,  and  confequently  the  truft  repgfed  in  the  defendant. 
Adjudged  the  truft  ftill  continued ;  for  the  defendant  might  have 
ihewed  caufe  why  there  fhould  not  be  execution  ^  and  his  pro- 
curing the  writ  to  be  executed,  (hews  that  he  combined  agaitijl 
his  client ;  and  judgment  for  the  plaintiff,  nifi.  Sty.  426.  MicL 
1654.  B,  R.     Lawrence  v.  Harrifon. 

6.  It  was  faid  and  admitted  that  an  attorney's  affini  to  an  award 
(hall  bind  hi?  client.  Ch.  Cafes^  87.  Pafch.  19  Car.  2.  in  cafe  of 
Colwell  v.  Child. 

7.  Money  recovered,  paid  to  the  attorney  on  record,  is  good  paj- 
ment)  for  it  is  a  payment  to  the  client  himfelf.  a  Show.  139* 
Mich.   32  Car.  2 v.  Morton. 

8.  Bill  by  adminiflrator  for  relief,  after  a  fpecial  plene  adm* 
pleaded,  and  verdifl;  and  judgment,  pretending  that  hi*  attorney 
without  dircAion  pleaded  that  the  defendant  (now  the  plaintiff) 
had  no  notice  of  the  original  till  the  12th  of  March,  and  had 
then  fully  adminiftered.  IfTue  was  that  the  defendant  nad  notice 
before  the  12th,  viz.  on  the  6th  of  March;  whereas  be  had  in 
truth  fully  adminiftered  before  the  6th  of  March,  and  in  truth 
before  the  original  purchafed  ;  fo  that  by  the  falfe  plea  by  the  at' 
torney  the  right  was  never  tried.  The  mafter  ot  the  rolls  dtfmiffed 
the  Dili,  and  Ld.  Somers  afitrmed  the  difmiflion*  2  Vcm.  325« 
pi.  314.  Mich.  1695^  Stepbenfon  v«  Wilfon, 

9.  h 
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9.  In  aflTumpIrt  the  defendant  pleaded  non-aiTumpfit  infra  fex 
tnnos.  The  plaintiff  replied;  and  the  defendant  not  joining 
iflue  in  due  time,  the  plaintiff's  attorney  figned  judgment,  but 
afterwards  confented  to  accept  the  tffue ;  but  upon  a  motion  to 
compel  him  to  accept  the  iffue,  it  was  oppofed,  becaufe  the  plea 
was  a  hard  plea,  and  the  client  having  notice  of  this  advantage, 
ordered  his  attorney  to  infift  upon  it ;  and  the  court  faid  they 
would  not  have  held  him  to  it,  had  he  not  confented ;  but  now 
they  would,  and  the  client  is  bound  by  the  attorney's  confent, 
and  they  could  take  no  notice  of  him.  i  Salk.  86.  Mich.  8  W.  3. 
B.  R.    Latouch  v.  Paflierant. 

10.  An  attorney  may  undertake  for  his  client,  but  not  releafe  his 
caufe  of  aBion  ;  per  Holt  Ch.  J.  12  Mod.  384.  Pafch.  xa  W.  3, 
in  cafe  of  Stanhope  v.  Pemberton. 

1 1 .  Adiion  againft  an  attorney  for  money  received  to  plaintiff* t 
ufe  ;  the  attorney  Jbewed  to  the  court  that  he  had  been  employed  as  an 
attorney  for  the  plaintiffs  and  had  applied  fome  of  his  money  towards 
paying  fir  his  labour^  and  fome  to  afolicitor  in  the  caufe ;  and  moved 
to  have  his  bill  taxed,  and  an  allowance  of  ^hat  (hould  then  ap- 
pear due  to  him.  Per  Cur.  if  the  plaintiff  had  applied  by  motion 
to  have  us  compel  an  attorney  by  virtue  of  our  power  over  him 
as  our  officer,  to  pay  the  money,  there,  for  as  much  as  that  is 
difcretionary  in  us,  we  would  not  help  the  plaintiff,  unlefs  he 
did  the  fair  thing  on  his  fide ;  but  here,  when  he  demands  no 
favour  of  us,  we  cannot  deny  him  the  law,  and  let  the  defendant 
take  his  legal  remedy  againft  the  plaintiff.  12  Mod.  657.  HilU 
13  W.  3.     Craddock  v.  Glin. 

12.  As  an  attorney  has  a  privilege  not  to  be  examined  as  to 
die  fccrets  of  his  client's  caufe,  fo  Sic  attorneys  privilege  is  the 
clients  privilege  s  and  an  attorney,  though  he  would,  yet  fhall  not 
be  allowed  to  difcover  his  clients  fecrets ;  per  Cur.  10  Mod.  41, 
Mich*  10  Ann.  B.  R.  in  the  cafe  of  Ld.  Say  and  Sealj — ^and 
cites  it  as  fo  adjudged  in  Holbeche's  cafe. 

13.  But  as  to  the  time  of  executing  a  deed,  which  was  of  a  date 
long  before  the  execution,  that  is  not  a  thing  of  fuch  a  nature  as 

to  be  called  the  fecret  of  hid  client.     10  Mod.  41.  Mich*  xo  Aim.    [  546  ] 
B.  R.  The  Ld.  Say  and  Seal's  cafe. 

Fpt  more  of  Client  and  Attorney  in  general,  fet  SlttOCtitJp 

and  other  proper  titles. 
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(A)     What  ihall  be  faid  Collateral.     And  the  H< 

fe£t  thereof. 

!•     A  S  to  collateral  ads  there  fhall  be  m  relation  at  all.    Re« 
/T^  folvcd,     3  Rep.  36.  Mich.  33  &  34  Eliz.  B.  R.  in  cafe 
of  Butler  V.  Baker. 

2.  Priyilcgc  to  be  without  impeachment  oftvafle  is  a  thing  col- 
lateral.     2  Rep.  82.    Hill.    43  Eliz.   Per  Coke  in  Cromwell's 
cafe. 
But  Cokt  3.  There  is  a  difTerence  between  a  tiling  collateral  ixecutorj 

thinkiau-  j^d  executed i  as  by  revcrfal  of  an  erroneous  judgment  collateral 
Kei  lecmife  ^^^  executory  are  barred,  fo  on  reverfal  of  a  judgment  efcape  out 
the  ground  of  cxecution  on  that  judgment  is  gone ;  but  if  judgment  is  had 
te^tar^^*'  on  the  efcape,  againft  the  (herifF  or  gaoler,  and  execution  is  cx- 
•sdifprored  ccuted,  this  latter  judgment  remains  in  force,  notwithftanding 
inddeftroy.  the  reverfal  of  the  nrft  judgment.  Refolved.  8  Rep.  142.  a.  b, 
ftiof  di7'"  .Pafch.  8  Jac.  in  Dr.  Drury's  cafe. 

firft  judgment,  and  the  firft  plaintifi'  is  reftored  to  his  firft  a^on,t  on  wliich  he  mxf  here  Us  jsH  and 
due  remedy.     Ihid.  143.  b.  144. 

A  twtnswt  4,  A  condition  is  collateral  without  dependence  on  the  eftate. 
ilte«uh!2la  ^^^'  ^^^-  3'-  ^^'^^^  '3  ^^^-  ^-  ®-  ^"  ^"  ^^^^  ^^  Plunkctv, 

condition  {       HolmeS. 

for  a  condi* 

tioo  is  aonezed  to  the  eftats,  but  coveoaats  are  fbcdgn*    Arg.  Show.  ftS6.  Mich.  3  W.  ft  M« 


Br.  Dette, 
pi.  36«  citei 
S.C. 


(B)     Collateral  Promifc.     The  Effed  thereof. 

I.  T  N  debt  the  plaintiff  counted  that  A.  borrowed  of  him  looL 
^  and' did  not  pay  it^  by  which  the  defendant  came  to  the  plmn- 
tiff  and  prayed  him  to  take  htm  debtor  fir  A.  and  to  give  him  till 
Michaelmas  to  pay  it^  and  fo  became  principal  debtor  at  London, 
and  fhewed  thereof  tally ;  and  becaufe  he  had  not  fpecialty,  he 
took  nothing  by  his  writ  \  quod  nota  j  for  per  Mowbray,  by  this 
r  547  J  aflumption  the  other  is  not  thoroughly  difdiarjeed,  and  by  confe- 
quence  this  defendant  is  not  debtor,  but  the  other  remains  debtor 
as  before  \  and  alfo  fee  that  it  is  only  nudum  paBum.  And  fo  fee 
that  a  becoming  debtor,  which  is  ufed  m  London  by  cuftom^  is  net 
good  at  common  law*    Br.  Dctte,  pi.  36.  cites  44  £,  3.  21. 

2.  29 
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2*  29  Car.  2.  cap.  2* /•  4*  No  oFHon  fiall  ie  hroughtj  nobirthy  Thliftataie 
U  charge  any  executor  or  adtmnifirator  upon  anyj^dal  promife  to  an^  ^J^  "" 
/wer  damages  out  of  his  own  ejlate  s  or  wberehj  to  charge  the  defen^-  promife*"^ 
dant  upon  any Jpecial  promife  to  anfwerfor  the  debt  or  default  of  ano»  roadebefwe 
/Arr,  unlefs  tie  agreement  upon  nvhici  fuch  oBionfhaU  be  brought^  the»4thof 
orfome  memorandum  or  note  thereof^  fhall  be  in  writings  and  figned  foived. 
by  the  party  to  be  charged  therewith^  orjome  other  perfon  by  him  ait'  v«nt.  330, 

tborized.  SS'-Trin- 

30  Car.  ft. 

B.  R.  Gilmore  ▼.  Shulcr.  1  Jo.  188.  S*  C.  adjarfg^sd  Mcordingly.— — ft  Lev*  ftft7.  S-  C* 

refol?ed  accortimsly.       '      *   Mod.  310.     S*  C«   adjud|dl  accordingly.      '       Frcem.  Rep.  466* 

fi.  637.  S.  C.  held  accordingly. 

Afflbmpfit  upon  a  ptomiflbry  note,  whereVy  the  defendant  promt  fed  to  pay  fo  much  upon  meeount  ^f 
tit  wtotbtr ;  and  it  being  obj^dcd  that  there  was  no  confideracioo  to  it|  Holt  (aid,  that  to  promife  to  pay 
to  J  S.  ii  goody  but  to  promife  to  pay  to  T*  S.  upon  account  of  J.  N.  is  not  good,  for  that  ti  not 
within  the  words  9r  meaning  of  the  aA  \  the  con6deration  implied  in  the  aft  is»  that  when  the  party 
promifes  upon  his  own  account,  it  ntuft  be  prcTumed  he  h  indebted,  or  die  he  would  not  promife  to  paj 
itj  aliter  where  the  promife  is  to  pay  upon  account  of  a  third  perfon.  In  this  cjfe  Hole  dircAeid  a 
TerdtA  for  the  plaintiff,  but  under  controul,  and  ordered  the  poftea  to  be  ftaid.  1 1  Mod.  ftft6*  Palich* 
8  Ana.  at  Guildhall.    Garnet  v.  Gierke. 

Clearly  the  words  ( default  9faKetbtr)  in  the  ftatute,  is  the  default  of  another  h  performiug  hit  tm* 
trs&,  and  if  the  wUlt  credit  he  not  entirety  given  to  the  unJertaier,  Co  as  no  remedy  lies  agaiaft  the 
party  upon  the  contrad,  but  that  the  undfrtaker  comts  in  aid  of  the  credit  given  by  the  Contra^  to 
the  party,  the  undertaking  will  be  within  the  ftatute;  per  Cur.     6  Mod.  249'  Mich,  j  Ann.  B.  R. 

Bourkamire  ▼.  Darnell. And  they  aifo  agreed  a  cafe  put  by  Darnell,  that  vherg  uiit  plaintiff"  bmt 

uu  uffion  againfi  the  party  fir  nvhom  the  undertikirg  r>,  there  00  action  will  lie  againft  the  undertaker, 
without  the  promife  be  m  writing ;  fecus  whc  e  no  a^ion  djes  lie  againft  the  party,  for  then  the  whole 
credit  is  entirely  upon  aceount  of  the  undertaker,  and  the  other  locked  upon  as  his  fervant,  and  the  fal« 
and  contrad  is,  in  judgment  of  law,  to  the  undertaker,  though  the  delivery  be  to  the  other  party  u  kit 
fervaat.     Ibid.  * 

3.  An  indebitatus  aflumpriti  or  a  fpecial  aflumpfit,  though  it 
be  on  a  fpecial  promife  to  pay  another  maiCs  debt^  and  though  it 
be  collateral,  and  Mrithin  the  ftatute  of  frauds  and  perjuriea,  yet 
the  mt  alleging  a  note  in  writing  in  the  declaration  is  not  error  to 
reverfe  a  judgment ;  for  the  court  will  intend  that  a  note  was 
given  in  evidence ;  yet  many,  fince  that  a£i,  do  declare  that  af'» 
fi^^pfi^  f^p^  fit  proutper  notam^  &c.  but  it  is  not  neceflary ;  and 
judgment  affirmed.  2  Show.  88.  pL  81.  Hill.  31  &  3a  Car,  2« 
B.  R.  Calcot  V.  Hatton. 

4.  If  I  build  a  houfefor  J.  S.  at  the  requefl  of  J.  N.  and  J.  N. 
promifes  to  pay  me,  debt  will  lie ;  it  is  true  it  will  not  raife  a 
promife,  but  an  exprefs  promife  will  well  ground  an  a£^ion.  2  Show. 
421.  Hill.  36  &  37  Car.  2.  B.  R.  in  cafe  of  Ambrofe  v.  Rowe. 

5*  In  afliunpfit  lor  the  debt  of  a  ftranger,  it  was  afligned  for 
error  that  it  did  not  appear  to  be  by  writing,  and  confequendy  by  the 
ftatute  of  frauds  and  perjuries  it  does  not  bind  the  defendant ; 
but  per  Cur.  this  is  never  done  in  pleading,  but  ought  to  be  proved 
on  the  trial.  Comb.  163.  Mich,  i  W.  &  M,  in  B.  R.  Lee  v^ 
Bafhpoole. 

6.  A.  brought  an  a^ion  again/I  B.  C.  and  D.'^B.  promifed  that  CoobK.  36s. 
in  confideration  A.  would  twt  profecute  the  a£tion,  he  would  pap  fljjj^'jL* 
bim  lol.  and  the  queftion  was,  whether  this  was  a  void  promiie 
by  the  ftatute,  not  being  in  writing  ?  But  per  Cur.  this  cznnot  be 
£ud  to  be  a  promife  for  another  perfon,  but  for  his  own  debt, 
and  therefore  not  within  this  ftatute.  5  Mod.  205.  Pafch. 
8  W.  3.    Stephens  v.  Squire. 

7*  Aflumpfit 


3  ^^'^^»  7-  Afluxnpfit  in  oenfidcration  tfiat  the  plaiptiff  .v^^uU  (tccept  C. 

adjudged,'  '^  ^^  ^'-^  Ai/flr  ,for  ao  1.  duc  fx:om  A.  to  B.      The  plaintiff  in  vice 

and  aflSrmed  CS"  ^1^0  A,  that  C.  would  pay.     S,  averred  th^t  h^  did  accept  C 

^^^Mod^'  to  be  his  debtor^  &c.     Adjudged  good  after  a  vcrdift,  without 

7^3.  s.  Q*  exprcfs  averment  that  *ji*  ivas  dijct>arged:  aird  judgident  affirmed 

adjudged,  by  4  judges  againit  3*  and  they  conftrued  it  to  be  a  mutual  pro- 

•nd  jud|.  ^jfg^     ,  sj]^^  2^^     1^  ^^^  ^^^^.  o  W,  3.  in  Cam.  Scacc-  Roe 

cd  accod-     ^*  ilaugh. 

niglr*  8*  If  ^.  employs  p.  to  work  for  C  vjithout  warrant  froih  C. 

A.  is  liable  to  pay  for  itj  per  Holt.     12  Mod*  256.  Mich. 
10  W.  3.  Anon. 

9.  Aflumpfit  agatnft  B.  upon  a  promife  fuppofcd  to  be  made 
by  him  to  pay  for  goods  delivered  by  plaintiff  to  A.  Holt  took 
this  difference :  If  B.  defires  A.  to  deliver  goods  to  C  and  pro- 
mifes  to  fee  him  paid ;  there  affumpfit  lies  againft  B.  though  in 
that  cafe  he  faid^  at  Guild-hall>  he  always  required  the  tradeihan 
to  produce  his  books,  to  fee  whom  credit  was  given  to.  But  if 
after  goods  delivered  to  C.  by  A.,  B.  fays  to  A.  you  fhall  be  paid 
for  the  goods,  it  will  be  hard  to  faddle  him  with  the  debu 
12  Mod.  250.   Mich.  10  W.  3.    Auften  v.  Baker. 

I  o.  Two  pcrfons  go  to  an  inn-keeper,  one  hires  an  borfe^  mi 
ihi  other  promifes  that  if  the  inn-keeper  will  deliver  him  to  his 
iiriendi  he  wii/  fee  it  forthcoming.  This,  as  a  promife  to  make 
good  die  default  of  another,  is  not  good  without  a  note  in  vrit- 
ing ;  yet  the  defendant  is  chargeable  upon  the  fpecial  bmlnunt. 
Quod  nota,  and  fo  good  withwta  note.  L.  P.R.  iiS*  cites 
3  Ann.  B.  R. 

< Med. 248.       1 1.  Where  the  undertake  comes  xn^i  only  to  procure  a  credit 

^DmtST  ^^ ^®  P2^^^y»  ^^  ^*^  c^^c  ^'^  is  a  remedy  againft  both,  and boA 
S.C.&S.P.  are  anfweraUe  according  to  their  diftind  engagements,  and  this 
.— jSaUe.  13  a  Collateral  promife,  and  void  by  the  ftatute  of  frauds  ^  Jecui 

Md  ff^  dU  ^^^'^  *^  ^^^  ^'^'^  ^^  P^^  ^  '^'  defendant.  I  Salk.  27.  pL  J5» 
verfity,  ani    Mich.  3  Ann.  B.  R.  in  cafe  of  Birkmyr  v.  Darnell* 

that  in  the 

Uft  cafe  the  third  pecfoa  11  out/  as  tferraat. 

6Mod.H8.      12.  If  2  come  to  a  (hop  and  i  buys,  and  the  other  to  pin 

J-'DawSir  ^™  ^"^^^  promifes  the  feller,  that  ifhedoesmtpayjoulvM; 

s.c.JkS.P.  this  is  a  collateral  undertaking  and  void  without  writing  by  the 

accofdiiiglr.   ftatute  of  frauds ;    but  if  he  fays,  let  him  have  the  gmds  Ivnllh 

jour  paymafter^  or  /  will  fee  you  paid:  this  is  an  andevtaldng  as  fcr 

liimfelf,  and  he  (hall  be  intended  to  be  the  very  buyer,  and  the 

other  to  z€t  but  as  his  fervant )    per  Cur.    i  Salk*  »g.  pl«  15* 

Midi.  3  Ann.  B.  R.  in  cafe  of  Birkmyr  v.  Darnel. 

13.  There  is  a  difference  between  a  conditional  and  an«j/WB^ 
undertaking ;  as  if  A.  promifes  to  pay  B.  fiKh  a  fviif  if  C  does 
not,  there  A.  is  but  a  fectmty  for  C.  But  if  A.  ftomk  that  C 
will  pay  fuch  a  fum,  A.  is  the  priacipal  debtor;  for  tUstft  ^^ 
done  on  A.'s  credit,  and  not  on  C.'s ;  per  Lee  J.  »bA  jiidgmesi 
accordingly.  Gibb,  303.  pi.  7.  Trin.  j  Oe<K^«  B.R^  Q9t^ 
V.  Martia* 
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(C)     Collateral  Securify, 

1.    A     Having  purchafed  lands  of  the  Duke  of  Norfolk/had  for  S.  c.  cited 
-^*  •  his  {ecvLTiiy  Jt/tur^  uje  liuute^  fin  condition  ofeviElion  of  the  Kd/ibli" 
purchafed  lands  to  arife  to  him  out  of  other  lands  of  the  duke  3S9. 
within  the  honour  of  Clun  in  Shropfiiire  \  after  which  the  duke 
was  attainted,  and  lands  of  the  honour  came  to  the  crown^  and 
then  the  purchafed  lands  were  eviftcd,  and  adjudged  that  A. 
could  have  no  remedy  by  entry,  oufter  le  maine,  monftrancc  de 
droit,  &c.  bccaufe  before  the  future  ufe  accrued,  the  poiTeffion 
of  the  land  came  to  the  crown,  and  therefore  A,  fued  to  ^b^ 
Queen,  who  de  gratia  granted  the  land  to  him  by  patent  j  Arg. 
Mo.  375.  cites  it  as  Yelverton's  cafe. 

2.  Tritjlees  for.  fale  of  lands  for  payment  of  debts,  with  power    [549] 
cnfale  to  give  collateral  fecurity  on  other  lands  to  a  purchafor  for  2  Chan. 
difcharze  of  incumbrances •  and  confirmation  by  tie  heU\  when  of  age,  ?*j!f*f  *°5« 

^11  r    Ty  J       •         i_'  11  1  r  •  rrn        t     .  ^   >   S.C.  but  nOt 

fell  to  J.  o.  and  give  him  collateral  fecurity.  The  heir  comes  of  cxadly  S.P« 
age,  and  refufes  to  confirm^  he  pretending  other  title^  but  could 
not  make  it  out.  Decreed  that  truftees  fell  other  lands  to 
difcharge  incumbrances  on  the  lands  purchafed  by  J.  S.  and  the 
heir  to  join ;  and  in  default  by  the  truftees,  J.  S«  to  tender  a 
purchafor  to  the  ma(ler,  ^d  (he  heir  to  join  in  the  x;onveyancej 
and  alfo  immediately  to  confirm  the  lands  to  J.  S.  with  warranty 
snd  covenants  according  to  the  condition  of  the  collateral  fecu- 
rity \  and  that  J.  S.  may  proceed  to  get  judgmient  in  eje£kmeat 
on  his  collateral  fecurity,  with  a  cefTet  executio  till  further  order. 
Fin.  R.  166.  Mich.  26  Car.  2.     Foley  v.  Lingen. 

3.  Covenant  to  fecure  a  purchafor  by  other  lands  within  2  years.  ^''•^•'9^ 
The  next  term  after  the  2  years  expired  the  purchafor  exhibits  £Tersfieid» 
his  bill  to  have  collateral  fecurity  according  to  the  covenant.  S.C. but »• 
Ld.  Keeper  difmiQed  the  bill,  and  took  a  difference  between  cove-  Jhe'dcftiS-' 
nants  for  further  afiurance  of  the  lands  fold,  and  collateral  fe-  ant  might' 
curity  of  other  land$  to  incumber  the  eftate ;    and  the  2  years  ^«arch  ^^ 
being  elapfed,  difmiffed  the  biH.    Chan.  Cafes,  252.  HiiL  26  &  ^^"^^^ 
2^  Car.  2.    Erfwick  v.  Bond.  coart  cm 

nUargt  the  timt  for  gWIng  coUitcni  fecurity* 

4.  A.  fells  land  to  B.  A.  takes  a  leafe  of  the  fame  lands  of  B. 
at  a  rent  beyond  the  value,  with  a  condition  of  re-entry^  and  gives 
collateral  fecurity  for  the  payment  of  the  rent,  A.  was  arrear  5 
years  rent.  B.  re-entered.  A.  could  have  no  relief  zgimfi  the 
collateral  fecurity  without  payment  of  the  arrears  as  well  after  as 
before  the  re-entry  \  the  land  was  worth  but  160 1.  but  the  rent 
was.  250 1,  per  ann.     Chan.  Cafes^  261.  Trin.  27  Car.  2.  Anon. 

5.  Afjignment  of  a  decree  is  a  collateral  fupplementary  fecurity  | 
and  fo  Finch  C.  difniifled  the  bill  brought  by  the  plaintiff  to  h^ye 
a  releafe  of  the  decree  made  by  the  aOignor  fet  afide.  Chan* 
Cafes,  300,  Mich.   29  Car.  2.    Bams  v.  Canning  and  Pigot. 

For  more  of  Collateral  in  general,  fee  Cotltlitfond  (S.  c) 
(E.  d)  (F.  d),  ^t(r,  aiQUcfer  (U.  b.  2)  to  (W,b),  a^d  other 
proper  titles 
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Collation. 


(A)    What  is.    In  what  Cafes  it  may  be.    And  the 

ESeGt  thereof. 

t 

I.  T  T  was  faidy  that  where  the  Bj/bop  ought  to  make  colladon, 
X   and  is  ttifturbed^  \i\%  nvrit  Jball  be  to  prefenty  ^nA  bis  count  U 

make  collation.    Thel.  Dig.  84.  lib.  9.  cap.  5.  f.  20.  cites  Mich. 

16  E.  3.  Brief,  660. 
[  SS^  3         2.  Collation  by  lapfe  is  in  the  right  of  the  patron  and  for  hb 
Hob.  3x6.    turn.     24  £.  3.  26.     And  he  ihall  lay  it  as  his  pofleffion  for  an 
^ivhlf     ^^^^  °^  darclgn  prcfentment.    Hob.  154.  in  cafe  of  Colt  v.  Glo- 
ArchUibop  ver,  and  cites  5  H.  7.  43.  F.N. B.'  31.  (F). 

«f  York  & 

•l\— 3Le.  18.  pi.  44.   Hill.   hEIis.  C.  B.    Anoo.   S.  P.  4  Lc  209.    pi.  339*  Mich. 

18  Elii.  B.  R.  Anon.  S.  P.  and  fesmi  to  be  fame  S.  C.  Collation  (ball  not  put  a  coouDOio  per- 

Ion  out  of  pofleffion.    Cn.  £•  a4i.  pi.  14.   Trio.  33  Elia .  B.  R.   in  cade  of  die  Archbi/bop  of 
York  ▼•  Back. 

3.  Note,  that  there  is  no  privity  between  the  incumbent  of  die 
biihop  who  is  collated  by  lapfe,  and  the  bi(hop,  as  there  is  be- 
tween the  mailer  and  fervant,  and  therefore  if  the  h^p  ^iods 
fpecially  in  quare  impedit  how  he  prefented  by  lapfcy  the  incumhent 

fliall  not  fav  generally  that  he  is  in  by  collation  of  the  bifliop  by 
lapfe,  hixtjoall plead  it  as  certainly  as  the  bi/bopJbaU plead.  Br.  In* 
cumbent,   &c.  pL  12.  cites  16  H.  7.  6. 

4.  If  a  patron  prefetits  after  6  months  before  a  colhtiony  the  ordi- 
nary mufl:  admit  Iiis  clerk  as  well  as  within  the  6  months,  fo  that 
the  ordinary  mud  plead  that  he  made  collation  fuch  a  day  after 
the  6  months,  abfque  hoc  that  the  plaintiff  prefented  before  this 
day,  and  this  was  held  a  good  traverfe ;  per  tot.  Cur.  Kclw.  50. 
b.  Trin.  18  H.  7. 

Collation  u        5.  Collation  is  w^ere  the  clerk  is  indu£ted  without  prcfcntation 

YJ^""^ J^j^^^  '^  to  the  biftiop,  as  of  lapfe  by  the  bifhop,  or  of  doftative  of  a  free 

tbr^rfon,  chapel,  &c.  wherc  he  himfelf  may  put  the  clerk  in  corporal  pof- 

u\^prejenta.  fcffion  without  pr^feutation.    Br.  Quare  Impedit,  pi.  156.  c\tt% 

ii««iiagiv-  F^N.  B.  32,  33. 

inp  or  oflcr-  j    '  jj 

jng  tbc  parfon  to  the  chtirchy  and  that  makes  a  fUnartjf  but  not  a  collation  \    per  Cur.   Ia  li^ 

pl«  307.  Palcb*  33  Eliz.  C.  B.  in  cafe  of  the  Queen  v.  the  Arcbbi/hop  of  Yorlc, 

6.  Bijhcp  collates  after  lapfe  is  devolved  on  the  afthbi/bcpf  hot  be- 
fore collation  by  the  archbifhop.    This  ftiall  bind  the  archbifljopj 

*   •  II    •  for, 
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for^  at  common  law^  when  a  clerk  was  once  admutedi  he  was 
not  remoTCable)  and  collation  remains  at  common  law.  The  flat. 
W.  2.  does  not  aid  but  in  cafe  of  prefentation.     JenL  28  u 

7*  Collation  of  the  bifhop  makes  no  difappendancy^  and  where  it 
is  made  within  6  months  it  makes  not  fo  much  as  a  plenarty,  but 
the  church  remains  void^  as  Green's  cafe  faith,  that  is,  that  it 
makes  no  binding  plenarty  againft  the  true  patron,  but  that  he 
may  not  only  bring  his  quare  impedit  when  he  will,  but  alfo 
prefent  upon  him  feven  years  after  \  and  if  the  biihop  receives  his 
clerk,  the  other  is  out  ipfo  fa£lo,  yet  to  all  other  he  is  a  full  in- 
cumbent (and  not  in  nature  of  a  curate  only),  and  (hall  fue  for 
tithes,  and  is  capable  of  confirmation  from  the  king  \  and  per 
Hobart  Ch.  J.  if  the  patron  brought  quare  impedit  on  it,  he  muit 
be  named,  or  elfe  could  not  be  removed,  and  that  fuch  a  plenarty 
barred  the  lapfe  of  the  archbifhop  and  king.  Hob.  302.  pi.  380* 
Hill.    1 7  Jac.  in  cafe  of  Gawdy  v.  Archbifhop  of  Canterbury. 

8.  If  the  kingprefents  by  lapfe^  it  is  not  any  collation,  but  a  prc- 
fentatton,  and*  ib  pleaded  always,  for  he  prefents  as  fupreme  pa- 
tron; per  Cur.  Cro.  J.  64 1«  pi.  20.  Mich.  20  Jac.  B.  R.  cites 
32  H.  6.  2.  and  7  E.  4.  20. 

9.  If  a  bijbop  collates  the  fame  day  that  he  dies,  the  fucceflbr  may  . 
collate  notwithflanding.     Arg.  Hard.  ,24.  Mich.  1655. 

10.  This  had  been  moved  the  two  preceding  fcals,  and  was 
now  moved  again.  The  cafe  was,  that  the  defendant  Sir  Wal- 
ter C  &  al'  were  truftees  of  an  advowfon  by  fettlement,  upon 
truft,  to  prefint  fuch  perfon  at  the  heir  of  J.  S,  Jhouldy  by  writing  un^ 
ier  hand  and  fealy  nominate,*  and  in  default  of  fuch  nomination,  to 
prefent  in  their  own  right  as  diey  ihould  think.  The  church  be* 
comes  void,  and  the  heir  of  J,  5.  is  an  infant  of  about  9  months 

Mi  the  truftees  contend  that  the  infant  is  not  capable  of  nomi-  [  551  ] 
nating  by  writing,  &c.  and  that  therefore  they  have  right  to 
prefent  proprio  Jure,  &c.  Bill  was  brought  by  the  infant  to 
compel  the  truftees  to  prefent  according  to  his  nomination,  &c. 
Injundion  was  granted  as  to  defendants,  to  reftrain  them  from 
prefenting  without  leave  of  the  court,  and  an  order  that  the  arch' 
ij/bop  of  Tori  (the  ordinary),  fhould  not  admit,  &c.  And  tlie 
queftion  now  was,  whether  this  order  would  prevent  the  arch- 
bifhop from  collating  when  the  6  months  for  prefenting  expired^ 
or  that  there  fhould  be  a  particular  order  to  reftrain  the  archbifhop 
from  collating,  &c.  ?  And  after  a  good  deal  of  debate  it  was 
agreed  by  Id.  chancellor^  &  omnes,  thai  the  order  to  prevjent 
admifEon  wasfufficient  to  prevent  collation,  becaufe  collation  was  ad" 
nuffm,  infiitution,  and  every  thing  but  ifidu£Hon ;  and  at  law,  upon 
a  quare  impedit  and  ne  admittas,  the  ordinary  cannot  collate  or 
take  advantage,  and  this  order  is  in  its  nature  an  Englifj  ne  admit* 
tas,  and  as  to  the  queftion,  whether  the  bifhop  in  this  cafe  could 
take  advantage  of  lapfe  or  not,  Ld.  Chancellor  held  clearly  thut 
he  could  not ;  for  as  at  law  lapfe  was  pre^'ented  by  a  ne  admit- 
tas, fo  when  the  tide  is  in  equity,  the  bifhop  is  equally  reftrained 
and  prevented  of  lapfe^  by  an  order  not  to  admit,  pending  the 

difpute 


fifputelfl  this  court',  and  this'  v?a4  btfeirfd  to  Have  happened  fc- 
vtral  times  before,  irt  the  cafe  6f  mortgagor  and  mdftgagec,  where 
the  mdrrgagce  having  the  legal  titk  pf^tended  to  prefcht,  wKercas 
in  equity  the  prefentaticn  (or  the  right  of  npmination)  belongs  to 
tlic  mortgagOT*.  As  to  the  main  point,  Ld.  ChahcellGr  fcemcd 
iirongiy  td  incline,  that  the  ndhiinatibn  by  the'  iiifiant  was  good*, 
for  by  law  infants',  of  never  fo  tender  age,  arc  to  prclerit,  and  theirs, 
and  all  othet  prefentatlbns,  are  ufually  in  wnting*,  and  cannot 
be  otherwife  when  the  irifant  cannot  fpeak',  &c.  But  a  difference 
niras  endealroured  to  ht  pUt,  that  h^r'e  was  a  particular  method 
pVefcribed  by  the  truft,  viz.  by  writing  under  hand  and  feali  &c. 
which  muft'  fuppoft  the  perfoil,  who  created  the  tnift,  did  in- 
tend the  heir  to  nominate,  and  (hoUld  exercife  a  dififretion,  and 
b^  capable  of  knowing  as  well  as  ^idebilting  a  writings  fife.  JB. 
Rep.  Mich.  4  Geo.  2.  in  Cane.  Arthirigtdn  v.  Sir  WalterCo- 
Ytrly  &  ar. 

For  more  of  Collation  in  general,   fee  fSttla^iltStfoni  ^md 

other  proper  tides.  . 


C6iieseiB?« 


V     ' 


(A)     Hoy^  confidcfcd,  &J<i 
•[5523 

D»i.  31.  I,    T^^^'fi  *^  ^  ^*8*  h  '*'  pTBfidmt  thereof  \i  vtwd  5  for  Wlidn 
EU«?s.  c.  ^^  devife  IhouKi  take  efFed,  the  coUtige  is  without  2  head, 

in'totidem  and  fo  not  capable  of  fueh  devife,  for  it  wai  then'  an  iinpei^ 

f«H>i8,«nd  b^jdy.  held  per  Cut.  on  good  advice  taken  thliteof;    4  Le.  223. 

1*^  Iheiike  pl*  35^-  Temps  •  Queen  f  liz.  B.R.  in  th«  cafie  b£  the Preiidcnt  of 

point.  Corpus  Chrifti  College  in  Oxfotd.' 

S.  c.  cited        2.  It  was  agreed,  if  thii  tiidjkr  cf  the  ttXegt  b^  wJM  vfM^i] 

ft  Lev.  15.  an  affifc  will  lie,  as  it  was  faid  in  the  chd  of  f  Canon's  cafe  Dj* 

j^^^jr  but  not  if  he  be  oufted  byhispfofiir  wHnatj  or*  v^txr.    Lev.  23* 

s.  pi  A^.  Pafch.  13  Car.  2.  B.  R.  in  DoAor  Widdringtoti's  cafe. 

in  Apple- 

ford*t  cafe.  He caanoC maintain  aflfe In  any  cife  whaitToerer,  for  he baino folc, feifis» sor efiib 

to  Tupport  a  real  adion,  he  Is  only  a  vifible  pertoii  of  the  body  aggi^gate,  but  baa  not^the  Icaft  btk  i9 
^e  rents  and  prbfitt  of  the  college,  till  after  a  dividend  mide ;    perHbitCb.  J.  4.  Mod.  laS*  '^'^ 

4  W.  ft  M.  in  B.R.  \n  cafe  of  Phmipt  v.  B07 S.  P.  by  Hi>lt  Ch«  J.  Sldnn.  4SS.  10  5<  C. 

f  D.  209.  a.  pi.  20k  Mich.  3  2»4£lix.  at  the  end  of  CoTcacyVcalc..'  '   &.  C.  cktiaodyia- 
tlooed.    Show.  ParL  Ca&i,  47.  In  cafe  of  Phillips,  r.  Bur/. 

13  3.  Colkgte 


Coliegw.  jl5-a 

J.  C&HcgC^tf^^  not fpiritxntl  foundations^  hnt  ^ft  private  JccieiliSf  S.P.  by 
39  inns. of  coiut.     a  Lev.  15.  Trm-  23  Car.  2.  B.  R.  The  Kring  Mc^.^t"^* 

V.  New  College*    .  Mich.  2% 

Car.  3. 
B»  R*  in  Appleford^  («(ok...^A  college  it  •  lay  cor^Ation  ;  if  they  kc  Jjfeifid,  an  iffife  muft  be 
bought*     Godb.  394.  pi.  478*  by  Koy,  Arg*  Paich.  j  Car.  B.  R. 

4.  Fellows  o(  fellow/bips  nnoty  created  c^xmot  pretend  to  have 
TXiy  Jhdresoi  the  annu^  profits,  or  the  cafual  revenues  which  did 
belong  to  the  fellows  of  the  old  foundhtionf  though  they  may  b« 
capabre  of  all  offices  and  employments  in  the  college,  it  not  hin- 
dered by  the  local  (latutes.  Fin.  R.  222.  Triti.  27  Car.  2.  in^ 
cafe  of  Sk.  John's  College,  Cambridge'  v.  Piatt. 

For  more  ot  Cblleges  in  gfcnei-al,  fee  CttcTte,  (PrurttSf,  %U 
aS'wDi.musJ  (B),  Qliator,  and  other  proper  itles;- 


*i  ■• 


■■■  ^1 


Colour  in  i^leaDing^. 


(^y    What  it  is.     And  the  Reafon  thereot 


t.   /^OLOUR  in  pleading  is  a  feigned  matter,  which,  die  defend-'  ^* »»  "t/*- 

V  >i  am  or  tenant  ufes  in  his  Iwr,  when  an  aAkm  of  trefpafs*  ^^'^^  '**' 
kr  land  or  goods,  or  an  aflHe,  or  entry  fur  difleifin  for  rent,  or  an*  piaintiff'i 
a£iion  upon  the  ftatuce  of  5  R.,  2^  for  forcible  entry*  is. brought  ^*''''»  ^^ 
againft  him,  in  which  he  gi^s  the  plmni^or  demandant  fome  colour^  feitlbtibia 
Me  pretence,  which  feems  at  firft  fight  to  intimate  that  he  hath  hkre  the 
good  caufe  of  defence,  the  intent  whereof  is  to  bring  the  aQimifrwi^  pUintif  bU 
the  jurf%  giving  their  verdift  upon   it|  to  be   determined,  by  S^m/iJ  ^^ 
the  judges ;   and   therefore   it  always  confijts  of  matter  in  la^Vy  was  fxtji'ijftd 
and  that  which  may  be  doubtful  to  the  lay-people.    Brown's  e/''^""^*^/ 

anddtlifvertJL 
ilem  U  T.  £«  to  rt'ditwtr  to  him  again  upm  reqnejl,  but  T.  S*  giving  them  to  tht  pUixtlff,  who,  fup- 
poHng  the  property  was  in  T.  S.  at  the  time  of  the  giA,  tvok  them,  and  the  defendant  took  them  /rona 
th«  ptaiatTtt',  and  thereupon  the  plaintiff  brought  hii  adien ;  x\*^  *■  is  a  good  colour  antt  a  good  plea. 
Heach*t  May.  ^7.  cites  Dofi.  JlrSiud.  lib.  A»  cap.  13.  And  Brooke,  fo;  104.  title,  Colour  in 
Aiiire,  TrefpaTs,  Aec. 

2.  Note,  that  colour  ought  to  be  matter  in  law,  or  doubtful  to  Keath's 
the  lay-gents.     Br.  Colour,  pi.  64.  •  dteJ' s?c. 

Ir  S.  P.  u  that  it  louft  be  doubtfal  to  theai,  whether  tht  (amt  be  good  in  law  or  not. 

3.  Colour 
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3.  Colout  fignifies  a  probable  pUa^  but  really  falfi^  and  hatb  tlui 
end,  viz.  to  draw  tie  title  of  the  caufe  Jrom  tie  jury  to  tie  judges. 
Heath's  Max.  26»  27. 

4*  Colour  ought  to  he  fuch  a  thing  which  is  |ood  colour  rftiikf 
and  yet  is  m  title  j  as  a  deed  of  a  kafe  for  lire,  becaufe  it  hatb 
not  the  ceremony,  viz.  Kvery.  80  of  reverfton  granted  vntbout  at' 
tomment.  But  a  deed  rfsf^  ^f  S^  ^  chattels  is  good  withoat 
other  a£k  or  ceremony.  00  of  colour  by  a  lec^e  fir  years^  or  ij 
letters  patetitif  it  is  not  good,  becaufe  they  make  a  good  title  in  the 
pbintiff;  and  of  that  opinion  was  all  the  court.  Cro.  J.  122. 
pL  6.  Trin.  4  Jac.  B.  R.  Radford  v.  Harbin. 

5.  The  reafon  why  colour  (hall  be  eiven  in  writ  of  entry  furdif- 
feifin,  writ  of  entry  in  nature  of  afliie,  affife,  trefpafs,  &c.  is  tbt 
the  lanv  ( nvhich  prefers  andfivmsrs  eerteinty  as  the  mother  of  quiet 
and  repofe)  to  the  intent  that  where  the  court  (hall  adjudge  upon 
ity  if  the  plaintiflF  demurs,  or  that  a  certain  iflue  may  be  taken  up- 
on a  certain  point,  requires  that  the  defendant ^  when  be  pkads  juA 
JPecial  plea,  that  the  plaintiff  notwithftanding  may  have  right,  the 
defendant  Jhall  give  colour  to  the  plaint^,  to  the  intent  that  bis  flto 
Jball  not  amount  to  the  general  ijfue^  andfo  leave  all  the  matter  atkrp 

to  the  jurors,  which  will  be  full  of  multiplicity  and  perplexity  of 
matter ;  and  though  the  colour  be  only  fi£tion,  vet  lex  fingit  obi 
fubfillit  aequitas;  cites  Dr.  &  Stud.  cap.  C3-  rol.  160.  b.  But 
when  the  fpecial  matter  of  the  plea,  not^intnftanding  the  plaintiff 
had  right  before,  utterly  bars  him  of  his  right,  in  fuch  cafe  the 
defendant  need  not  give  any  colour,  becaufe  he  bars  the  plaintiff 
of  his  right  if  he  had  any,  and  then  it  will  be  in  vain  to  give  the 
plaintiflF  colour,  where  it  appears  upon  the  matter  of  the  plea  that 
ne  had  no  right;  for  by  this,  if  in  real  af^ion,  as  aflife,  writ  of 
entry  in  nature  of  ai&fe,  &c.  H  collateral  warranty  be  pleaded,  and 
the  defendant  relies  upon  it,  or  if  eftoppel  be  pleaded,  ox  fine  Itmi 
with  proclamations.  Sic.  there  no  colour  need  be  given,  becaufe  the 
plaintiff  is  barred^  though  he  had  right}  and  with  this  accords 
35  H.  6.  tit.  Trefpafs,  i6o.  So,  and  for  the  fame  reafon,  if  the 
defendant  conveys  to  him  title  by  off  of  parliament,  as  is  held  3  £• 
4.  2.  a.  b.  Refolved  per  Cur.  10  Rep.  90.  a.  b.  Hill.  8  Jac.  in 
Cam.  Scacc.  in  Dr.  Leyfield's  cafe. 

6.  Wherefoever  the  defendant  Jbews  a  caufe  tfa5Hon  in  the  flak" 
tiff,  either  exprefs  or  implied,  and  confeffes  and  avoids  it,  it  is  a  good 
plea ;  for  by  confeflion  and  avoidance  he  confeffes  the  plaintiff  has 

.  caufe  of  a£tion  againft  him,  were  it  not  for  fome  J^ecial  matter  in 
law,  by  which  is  not  meant  a  queftion  in  law,  but  a  thing  wlncb  in 
law  avoids  the  caufe  of  aRion,  as  afale  in  tnarket  overt  s  and  without 
leaving  a  caufe  of  a£lion,  it  will  amount  to  the  general  iffse,  and 
this  is  the  reafon  of  colour.  X2  Mod.  I2I*  Fafch.  9  W«  3.  Hal- 
let  V.  Birt. 
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(B)   In  what  Adions  Colour  may  or  muft  be  given, 

X.   |N  error  it  appears  that  the  cafe  was,  /ordj  mefne^  and  tenant  Br.  Error, 

-*   3y  9/.  rent^  and  the  mcfm  brought  qffife  againji  the  lord  of  the  P^*  3Q'  ci«t 
9  /.   rent^  and  he  pleaded  that  the  mejtie  held  the  land  of  him  by  9  /.  Heath's, 
rent  as  meftie^  by  which  he  took  gs.  rent  cfhim,  and  of  fo  much  rent  Max.  2q. 
rendered  as  tenant ^  and  if  he  demands  other  rent,  nul  tort ;  and  this  ^'^  ^*  ^' 
bar  was  awarded  good  upon  writ  of  error  brought  thereupon, 
without  any  colour  j    quod  nota.      Br.  Colour,  pi.  7.  cites  50 
£•  3. 18. 

a.  In  trcfpafs  the  defendant  faid  that  J.  N.  his  nta/fer  ivas  owner  Fltzh.  Co- 
of  the  goods f  by  which  he  at  his  command  took  them  at  S.   and  ^o"^  r'- 4^ 
the  plaintiff  would  have  retaken  them,  and  he  would  not  fuffer  10  Rep.  89. 
him,  judgment  fi  a£tio,  and  no  plea ;  for  he  neither  confefled  «•  in  prin- 
property  nor  colour  in  the  plaintiff.    Br.  Trefpafs,   pi,  70.  cites  s^q'.]^ 
2  xiv  4«  S*  !*>»<*•  91*  •• 

S.  C.  ciced  per  Cur.  aad  admlUed— Er*  Colour,  pi.  6.  cites'd.  C. 

3.  Note  that  colour  in  affife  or  a£liou  of  trefpafs  is  fuiFerable,  Br.  Genrrd 
if  it  be  matter  in  law^  and  difficult  to  the  lay-gents  ;  and  otherwife  ^^^«»P*  '4- 
k  is  not  fufferable,  but  the  party  ihall  be  drove  to  the  gene-  &  s.  p.  -1 
ral  iffue,  nul  tort,  or   not  guilty.      Br.  Colour^    pi.   15.   cites  Fitxh.  Co. 

19  H.  6.  21.  lour,  pi.  ^. 

^  cites  S.  C. 

Hr  S.  P.-i-io  Rep.  91.  b*  m  a  nota  of  the  reporter* 

4.  In  trefpafs  the  defendant  faid  that  J.  was  feifed  in  fee  of  Br.  Tref- 
tlie  houfe  and  I0  acres ^  &c.  of  which ^   &C.   and  died  feifed y  and  B.   P*^'»  P'.* 
and   C,  his  daughters   and   heirs   entered y    and   B.   of  her   moiety  s.  c. 
iftfeojfed  the  plaintiff-^  and  C.  died^  and  K*  her  daughter  and  heir  Fiulj.  Co- 
entered  into  the  other  moietyy  and  was  feifed  pro  indivifoy  and  in*  ^°^*  c*'  c^* 

feaffed  the  defendant^  by  which  he  entered  and  did  the  trefpafs,   accordingly. 
prout  ei  bene  licuit,  and  a   good    plea  without  other  colour.  —  Heath  • 
Br.  Colour,  pi,  x8.  cites  19  H.  6.  46.  dt^'s^c. 

that  to  give  colour  by  coptrcenen  or  jointenants  is  good* 

5.  Trefpafs  dc  claufo  fraAo,  and  eating  his  grafs  in  D.     The  Heath'i 
defendant  juftified  in  S.  abfipse  hoc  that  he  is  guilty  in  D.  and  Jfi^'^g^H 
no  plea  per  Cur.  without  giving  colour.    Br.  Colour,  pi.  8a.  cites  <».  17.  and* 

^O  H.  6.  27.  that  in  this 

die  he  niay 
£but  ic  feems  mifprmted  for  mufil  gWe  colour }  [and  likewise  (aS)  feems  mifpHnted  for  (ao}  J. 

6.  In  affife  if  the  tenant  pleads  dying  feifed  and  defcent  to  himy  he  Heath's 
fhall  give  colour  j  for  l\it  pojfefjion  is  boundy  but  not  the  right :  but  ^j"s*c'— 
Kvhere  both  are  boundy  he  need  not  to  give  colour,     Br.  Colour,  pi.  72.  if  the  del 

(bis)  cites  22  H.  6.  18.  fendanty^jri 

^  that  h'ufdi' 

thtr  totufrifed^  and  died  ftifid^  and  tht  land  dcutndfd  to  bimp  there  he  fliaU  give  colour;  for  he  (hail 
jioc  bind  the  plajatiff.     Br.  Ccbur^  pi.  53.  citc»  ii  £.  4.  15. 

Vol.  IV.  U  u  7.  In 


*SSS  4Cotout  in  pleaningtf. 

S.  C.  cJtcd  ^.  In  trefpafs  of  breaking  his  clofe^  lizjhallfay  that  the  place  nvietii 
i°9o*^a.  m  ^^'  ^^  ^^^  '''"'  of  the  trefpafs  luas  the  frariktenement  of  the  defendant^ 
principjo—  Without  giving  any  colour.     Br.  Colour,  pi.  26.  cites  22  H.  6, 50. 

Where  the 

defendant  pleaAi  his  franhtnmentj  he  ihall  not  gWe  colour.     Br,  Colour,  pi.  53.  cites  12  E.  4.  15. 

——Heath's  Max.  19.  cites  S.  C.  and  iz  H.  6.  50.  S.  P. 

Intrefpaft,  •  8.  &  whcrc  hcfays  that  it  was  the  franltenement  of  J.  S.  and 
mfdTh  the   ^^  ^y  ^''^  command  entered,    &c.      Br.  Colour,  pi.  26.  cites  22 

plaintiff  to       H.  6.  50. 

J'  NI  Kvto 

enfeoffed  M,  and  the  defendant  aiftrvant  of  M.  entered ^  4rc.  if  no  plea  withovt  e^lmr.     Br.  Trefptii, 

pi.  166.  cite*  15  E.  4.  31. HeatVs  Max.  a8.  cite*  S.  C. 

Trefpafs  for  breaking  hit  clofe.  The  defendant  pUadt  that  J.  5.  was  fated  of  the  land,  end  kt  H 
^J'  ^»  ^^^  ^rai  hisfervant  erteredy  and  gave  no  colour  to  the  plaintiff;  and  for  that  caule  the  plains 
tiff  demurred  j  and  it  was  argued  that  when  the  defendant  makes  a  ffetial  iitie  to  himlelfy  or  t»  any 
other,  he  ought  of  neceflity  to  give  colour  to  the  pUintiflf;  but  when  he  pleads  a  general  plea,  or  that  it 
it  his'freehold,  it  isotherwife ^  and  cited  2  ICd.  4.  8.  But  it  was  argued  contra,  becaufe  the  defendant 
makes  no  title  to  bimfelf,  butjvjiijtes  as  afervartt ;  and  cited  18  £.  4.  3.  Wray  faid  he  ought  to  girc 
colour,  though  he  ju(lifies  as  a  fervant ;  but  moved  the  parties  to  relinquifh  dieir  demurrer,  and  plead  t» 
iflue,  which  they  did.     Cro.  £.  76.  pi.  35.  Mich.  29  Sc  30  £Hz.  B.  R.    Dinfaam  v.  Beckett. 

It  It  no  plea  p.  So  whcrc  hc  fays  that  J.  S.  leafed  to  him  for  years,  or  at  nvill  ^ 
Ja  ^tbafthT  P^^  Newton.     Brooke  fays  quaere  inde.     Ibid. 

flaintiff  leafed  to  W,  for  life,  the  remainder  to  the  defendant^  [and  that'\  IV*  dUd^  and  he  entertd  in  bi$ 
remainder  i  per  Brian.      Br.  Trefpafs,  pi.  166.   cites  15  £.4.  31..  Br.  Colour,   pi*  ft 7.  cites 

S.  C.  Sc  S.  P.  by  Brian. 

£ut  it  js  a  good  plea  that  the  plaintiff  leafed  to  the  defrndant  for  20  yeah,  which  yet  eontinnes.  Set; 
Without  colour ;  for  there  he  confeffis  the  franktenement  to  be  in  the  plaintiff -y  per  Briaa,  quod  noCi. 
Br.  Trefpafs,  pi.  j66.  cites  15  £.  4.  31.  Br.  Colour,  pi.  27.  cite9  S.  C.  for  it  confe0cs  the 

franktenement  to  be  in  the  plaintiff'  at  the  time  of  the  trefpafs ;  per  Cur. 

Where  the  defendant  doth  convey  from  the  plaintiff  hiwflf  in  ibme  cafe  he  fltall  give  colonr,  and  ia 
feme  not ;  as  6H.  7.  14.  where  tne  defendant  conveys  from  the  plaintifl^ /or  life  or  years^  ^ere  he 
fliail  not  give  colour ;  and  fo  is  22  H.  6.  50.  Otberwife  as  it  feeiiis  by  8  £lis.  Dyer  146.  where  the 
ilcicndant  pleads  a  ieafe  for  years  from  a  (It anger.     Heath's  Max.  28. 

In  trefpafs  c/  i  o.  But  where  he  jnfiifies  at  another  day,  and  nuill  traverfe  the  day 
MetbeiZth  '^  ^^^'^^  thcrc  lie  fliall  give  colour.  Brooke  makes  a  quaere  of  that 
•f  Augufl^     diverfity.     Br.  Colour,  pL  26.  cites  22  H.  6.  50. 

the  dtfend' 

ant  pleaded  recovery  of  the  fame  land  againfi  a  flran^  the  loth  of  Offoheff  ahf/ne  hoc  that  he  is  gasitf 
hefire  the  day  of  the  recovery ;  and  per  Cur.  this  is  no  plea  without  giving  colour  to  the  plaintiff,  laaK 
iBUth  a*  the  recovery  is  againfi  afiranger,     Br.  Colour,  pi.  53.  cites  12  £.  4.  15. 

1 1.  Trefpafs  upon  the  ^th  of  R.  2.     The  defendant  faii  thai  ihs 

father  of  the  plaintiff  was  feifed,  and  infeoffed  him,  and  the  plaintiff 

fiippftng  that  his  father  diedfeifed  where  he  did  not  diefeifed,  entered^ 

&c.  and  no  colour  per  Cur.    For  it  is  not  matter  in  law,  nor 

doubtful ;   for  he  deflroys  it  himfelfhy  his  own  fhewing ;  quod  nota# 

Br.  Colour,  pi.  3.  cites  33  H.  6.  54.  And  concordat  37  H.  6.  54. 

that  in  this  a£lion  of  trefpafs  a  man  fhall  give  colour  as  m  othct 

actions  of  trefpafs. 

f  0  Rep.  89.       1 2.  Trefpafs  of'^oLatl)^  in  the  county  of  Tori  taken  and  carried 

•ndthat  the  ^'^^3  (^"^  ^^  ^^^  *^^^  ^^  ^^  fcems  property  may  be  of  money  }• 
30  Ir  was  The  defendant  intitled  himfelf  as  parfon,  and  gave  colour  that  be  df^ 
*joneyofier-  Hvered  the  money  to  J*  N.  to  keep  to  his  ufe,  who  delivered  it  to  the 
i«ag«^f      piointiff,  and  be  retook  it^  and  it  was  adiaitted  that  offering  changes 
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j^r^eriy,  and  yet  it  was  admitted  that  he  ought  to  gxvc  colours  NoftcrDajniB 
quod  nota.     Br.  Colour,  pi.  5.  cites  34  H.  6.  lo.  ifoufL^y 

In  the  parifli  of  the  defendant,  where  people  ufcd  to  offer  gold  and  filver,  and  that  he  took  it,  as  law« 
fully  he  might.  Ibid.  91  a.    cites  S.  C.  and  fays  that  in  that  cafe  no  colour  need  be  given  ',  but 

that  Moylcy  towards  the  end  of  the  cafe,  faid  that  if  any  one  takes  my  goods  or  money,  and  offers  them 
to  an  image,  in  this  cafe  I  am  barred  agajnil  him^  m  <ii  geodijold  and  tolled  in  fair  or  market,  in  which 
C4fc  no  colour  ihall  be  given. 

13.  When  matter  in  laiv  is,  then  there  is  no  need  of  colour ;  per 
Laicon,  Prifot  and  Moyle.  Br.  Trefpafs,  pi.  222.  cites  36  H.  6.  7. 

14.  In  trefpafs,  the  AticnA^xit  jujlijiedfor  goods  nvaived  by  a  felony  •  10  Rep; 
'andhe  fiifed  themy  and  did  not  give  colour,  therefore  ill;  quod  ^i*  ••'»/» 
nota.     And  yet  it  was  faid  there,  that  *  5  E.  3.  a  man  juftified  intended  it 
for  t  vsreck  de  fmre,  and  did  not  give  colour,  and  good,  and  fo  here  Hill.  5  e.  3. 
by  the  reporter ;  ^  for  by  this  plea,  the  property  is  not  denied  to  be  *'  t  ^P.  . 
in  the  plaintiiF  before  tlic  ftealing ;  for  it  is  fufficient  colour  to  the  in  trefpafs' 
plaintiff,  or  plea  in  bar  to  the  plaintiff  j  biit  here  the  defendant  for  wreck, 
againft  the  opinion  of  the  court  gave  colour  that  the  plaintiff  fup-  "^"c^""*'* 
pofed  the  property  in  him  before  the  thief  took  them,  &c.  this  is  colour.   Br. 
no  colour.     Br.  Colour,  pi.  37.  cites  39  H.  6.  2.  Colour,  pi. 

31.  cites  9 
£.  4*  22.— Trefpafs  of  goods  taken,  viz.  2  buts  of  wine ;  the  defendant  pleaded  that  he  is  lord  of  the 
manor  of  D.  and  prefcribed  to  ha\e  wreck  within  the  faid  iranor,  and  faid  that  the  fame  buts  were  in  a 
IKip  in  the  high  f  a,  which  fhip  >fras  drowned,  and  that  by  the  reAowing  of  the  fca,  the  buts  were  caft 
Upon  his  manor,  and  he  took  them  as  wieck,  &c.  and  tlic  defendant  was  compelled  to  give  colour,  and 

fo  he  did.     fir.  Prcfcription,  pi.  32.  cites  9  E.  4.  12. Br.  Colour,  pi.  37.  at  the  end  cites  S.  G* 

accordingly. 10  Rep.  90.  b.  cites  S.  C.  accordingly,   but  fays  it  is  held  in  2i  £.  4.  18.  b.   & 

a  I  £.4.  65.  a.  that  in  fuch  cafe  no  colour  Ihall  he  given,   and  that  the  reafon  of  ail  the  other  books 
agree  herewith.     So  when  the  matter  of  the  plea  bars  the  right  of  the  pLiintiiF,  no  colour  (hall  be  given. 
10  Rep.  91.  a.  cites  S.  C.  and  fays  that  as  to  the  cafe  of  waif,  when  the  defendant  alleged  that 
the  property  was  in  the  plainciflF,  &c.  it  was  rcfolved  that  no  colour  fliould  be  given* 

In  trover  of  6  oren  in  London,  and  there  converted,  &c.  the  defendant  pleaded  that  he  feiied  them  in 
khe  manor  of  D*  in  Effex,  as  goods  iv'aivtd  there,  and  fo  juftified  abfque  hoc,  that  he  was  guilty  in 
London.  Per  Cur.  This  is  no  plea  \  for  it  amounts  only  to  the  general  iflue,  containing  no  matter 
locAl  to  make  the  place  material.     Cro.  £.  174;  pi.  5.  Hill.  31  Ella.  B»  R.  Bullock  v.  Smith. 

15.  In  trefpafs  the  place  is  an  acre^  of  which  J.  S.  was  feifed  in 
fee  before  the  trefpafs y  and  leafed  to  W*  N,  for  1  o  years,  and  he  as 
fervartt  of  W»  iV.  and  by  his  command  entered  and  did  the  trefpafs, 

and  no  plea  without  giving  colour  to  the  plaintiff.  Contra,  where 
he  fays  that  the  place  is  the  franktentment  of  Jf^.  N,  and  he  as  fer* 
vanty  &c.  efdered  and  did  the  trefpafs.  Br.  Colour,  pi.  48.  cites 
2  £.  4.  5* 

16*  In  raviflimcnt  of  ward,  it  was  agreed  that  where  the  de-  Heath'i 
fendant  intitles  himfelfto  the  ward  by  afiranger,  there  he  fliall  give  ^"'^  ^A 
colour.     Br.  Colour,  pi.  50.  cites  2E.  4.  27. 

17.  In  trefpafs  upon  5  R.  2.  it  was  admitted  that  colour  (hall  be 
given  in  this  a£lion  as  in  trefpafs,  and  the  defendant  may  plead 
not  guilty,  and  fo  to  iflue.  Br.  Aftions  fur  Ic  Statute,  pi.  29. 
cites  3  £•  4*  I* 

18.  la  trefpafs  upon  the  faid  ftatute  it  was  admitted  that  colour  Colour  fluU 
fhall  be  given  in  this  a£lion,  but  the  defendant  pleaded  that  king  be  given  in 
H,  6.  by  aB  of  parliament  gave  it  to  the  predecejfor  of  the  defendant y  ^y^/n^"*""^ 
by  which  he  was  feifedy  and  after  he  refignedy  and  after  this  the  de^-  Heath*s 

fendant  was  eleBed  mafler  of  the  ccllegey  upon  whom  the  plaintiff  en*  Max.  27,18. 
tired,  upon  whom  tbi  defendant  re-entered,  &c.  and  per  Danby  Ch.  J.  F^c-,5i*£a. 

U  u  2  and 
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«v>  p'-  5-  and  Ardcn  J-  the  defendant  need  not  gitc  colour;  for  an  aft  of 
^ftx^\'  parfia'ncnt  bmtVs  every  man,  and  after  the  parties  accorded  by 
H*  6.  '39.     arbitiement.    Br.  Colour,  pi-  5 1  •  ekes  3  £.  4.  2» 

and  fayiy 

Aat  fo  is  3S  [33]  H.  6«  54.  and  other  books,  that  colour  may  be  given  in  an  affkn  uton  tbejtatute  tf 
5  A.  2.  and  in  no  other  writs  or  anions  ai  I  can  find,  nor  in  thcfe  neither,  as  the  pleaikng  may  be,  as  if 
the  defendant  pUadi  the  general  ijfu:y  and  dees  not  jtt0ify  ;  or  pleads  fomcfita  that  merely  dttermmn  tbt 
rigkt  i  as  a  feoffment  with  warranty,  fine,  recovery,  and  the  like,  as  appears  in  Brook,  14  Affife. 

19.  In  trefpafs  upon  the  $  R.  2.  it  is  a  good  plea^  thai  R.  fvcs 
feifed  till  by  the  plaintiff  difftifed^  and  the  defendant  entered  as  bis  fer^ 

vantj  Sec.  and  this  without  colour ;  becaufe  it  feems  that  entry  efter 
diffeifin  binds  the  mefne  aEfs,     Br.  Colour,  pi.  74.  cites  1 1  £.  4.  5. 

20.  Trefpafs  by  W.  P.  &  R.  againft  J.  N.     The  defendant 
Jmid  that  W,  P.  the  plaintiff  nuasfeifed^  and  infeoffed  ST.  who  infecffed 

M.  and  that  the  defendant  as  fervant  to  M.  entered  and  did  the  tref-* 
pafsy  and  no  plea,  per  Cur.  becaufe  he  did  not  give  colour.     Fart 
faid  the  writ  is  brought  by  two,  and  the  defendant  pleads  the  feoff- 
ment of  the  one,  &c.  and  after  Pigot  paffed  over  and  gave  cdour 
by  the  defendant.     Per  Brian,  then  you  need  not  fpeak  of  the  feoff- 
ment of  the  plaintiff  5  for  you  fhall  not  give  colour  but  by  him  by  vjhm 
E  557  ]    y°^  commence  your  title  ;  and  after  Figot  faid  that  the  plaintiff  ^as 
feifed  as  above,  &c.  and  infeoffed,  as  above,  &c.  and  the  plaintiff  clmnt' 
ing  in  by  colour  of  a  leafe  made  to  them  for  term  of  life,  where  nothing 
paffedy  isfc.  entered,  upon  whom  the  defendant  at  the  time  of  the  tref- 
pafs, as  fervant  of  the  feoffee,  etitered;  and  this  was  held  a  good  plea, 
notwithftanding  that  he  gave  colour  by  the  defendant  himfelf. 
Quod  nota,  quia  mirum.     Br.  Colour,  pi.  27.  cites  15  £.  4.  31. 
Heath*!  2 1 .  In  trefpafs  the  defendant  juflifed  the  entry  and  the  cutting  (f 

c^"'s*^C.  '*'  ^^^^  becaufe  C,  M.'  was  feifed  of  the  place,  &C-  in  fee,  and 
—A.  brings  fo^ved  the  land,  and  the  defendant  as  fervant,  &c.  entered  and  cut^ 
treffsft  &c-  and  by  all  the  juftices  where  he  juftifies  as  fer\'ant,  &c.  he 
l^r^^ak^z      fhall  not  give  colour  to  the  plaintiff.     Br.  Colour,  pi.  54.  cites 

and  carrying    iO  i2<.  4*  3* 
trway  bis 

tithes.  The  At^tnAmt pleads y  that  the  king  vtas  feijed  in  foe  of  the  rcQory  to  which  the  fald  uthcs  be- 
long, and  gave  them  by  patent  to  C,  fcr  I'^e,  %uko  madt  a  huje  for  years  of  them  to  £,  and  that  the 
defendant,  as  £.*s  Cervaat  and  by  his  command,  took  this  corn  and  carried  it  away,  witboat  givi^ 
colqur,  or  ihewing  the  king*s  patent  made  to  C.  The  plea  was  adjudged  bad ;  the  plaintiff  had  judg* 
roent  affirmed  in  error.  For  in  the  cafe  offanie*  or  privies  in  interefly  vfbo  ctme  to  a  particular  ^ate  d§^ 
rived  out  tf  another^  vfbicb  requires  a  dsea  to  create  ity  as  In  the  cafe  of  the  king^a  patent,  w  a  leaJb 
of  a  eorporation,  or  in  the  cafe  of  a  grant  of  a  rent,  or  of  any  other  thing  which  lies  in  gnuit,  the 
firft  patent  or  deed  oaght  to  be  (hewn.  Otberwife  of  thofe  who  come  to  fuch  things  iy  off  ofla%tf  i  at 
tenant  by  elegit,  or  iUlute,  or  tenant  in  dower,  tenant  by  the  courtefy,  &c.  Jenk.  305.  pi.  So.  8  Jac. 
Dr.  Ley  field's  cafe. 

S.  C.  cited  10  Rep.  S9.  a.  b.  Arg.  Ibid.  89.  b.  ad  finem  cites  S.  C.  and  that  tbcfe  needs 

no  colour,  becaufe  notvnthftanding  the  fee  and  frank-tenement  Is  to  one,  yet  the  plaintiff  may  have  a 
leafe  for  years,  tec,   and  that  with  this  accords  22  H.  6.  5c.  a.  But  when  a  fpecial  title  i&  made, 

as  in  2  R.  3.  S.  a.  where  John  Atwood  brought  trefpafs  of  his  elofe  broken  againft  one  John  Dingk 
and  W.  Dingle ;  the  defendant  pleaded  that  one  Tho.  Atwood  was  feifed,  and  infeofi^  J*  B«  and  R.  S. 
who  inf  offed  Sir  John  Norbury,  Knt.  and  the  faid  John  Dingle  in  his  own  right,  and  the  (aid  W* 
Dingle  as  fervant  to  him,  and  gave  colour  to  the  plaintiff  by  the  iaid  Tho.  Atwood,  cited  20  Rep.  90* 
a.  in  principio* 

Heath'a  ^2.  In  trefpafs  in  lands,  the  defendant  faid  that  tie  king  gave 

citcs's^^C      '^  ^'^  '^'  lancb  in  tail,  by  virtue  of  which  he  feifed,  &c.   and  efter 

he  leafed  to  the  plaintiff  at  will^  and  after  entered^   &c.  of,  which 

entry 
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entry  the  affion  is  brought^  and  good  colour,  per.  Cur.  by  the  leafe 
at  will;   quod  nota.     fir.  Colour,  pi;  55.  cites  18  £.  4.  10. 

23.  So  if  defendant  pleads  that  W".  wa/  feifed  in  fee^  and  was 

attainted  of  treafon^  by  which  the  king  was  feiftd  and  leafed  to  the 

plaintiff  at  will,  and  after  by  his  letters  patents  gave  thefanie  land  to 

the  defendant ;   this  is  good  colour.      Br.  Colour,  pi.   55.   cites 

18  £.  4.  15. 

24.  In  entry  fur  diffeiftn  of  rent  colour  may  be  given  \   admitted,  Hcith'i 
Br.  Colour,  pi.  56.  cites  19  E.  4.  3.  ^^'V' 

S.  C.  aodfays,  fQu  £.4.  17* 

15.  He  who  pleads  to  the  writ  fhall  not  give  colour,  and  a  man  Henh*s 
may  plead  to  the  writ  a  plea  which  goes  to  the  aSHony  and  not  give  ^j"*s*'c 
colour,  and  well*     Br.  Colour,  pi.  56.  cites  21  £•  4.  4.  _to  Rep! 

%  91.  a.  10  principio  cites  S.  C* 

26.  In  trefpafs,  per  Brian,  he  who  jttfiifies  for  tithes  as  parfon^  Heath's 
(hall  not  give  colour.     Br.  Colour,  pi.  57.  cites  21  E.  4.  18.        dt"src 

but  is  mlf-printed  (diilrefs  for  difmes). In  trefpafs  of  certain  loads  of  oats,  taken  and  carried  avvaf 

at  Bodmon,  againft  the  prior  of  Bodmon ;  the  defendant  faid,  that  though  oars  grew  in  a  certain  place  in 
B.  in  the  parifli  of  Bodmon,  of  which  he  was  parfon  imparfonee ;  and  being  compelled  by  rule  of  court 
to  fhew  how  he  came  to  the  fame  parfonage,  faid  thai  be  had  the  impropriation  by  prefcriptioo,  and 
that  the  com  was  fevered  from  the  9  parts,  and  that  he  took  them  as  his  own  goods,  and  gave  colour 
that  he  deltvcred  them  to  one  T.  who  bailed  them  to  the  plaintiff  to  keep,  and  the  defendant  took  them. 
10  Rep.  8S,  a.  Aig.  cites  it  £.4.  65.  a.  [but  it  feems  mif  printed,  and  that  it  ihould  be  21  E.  4.  65. 

S.  C.  as  in  Brooke,  pi.  59.].^— .S.  C.  cited  ibid.  90.  b.  as  21  E.  4.  65.  a. Br.  Colour,  pi.  59* 

fcites  II  E.  4.  6(«  that  he  need  not  give  colour  \  but  Brooke  fays  qusrc*— No  colour  can  be  given  \ 
for  of  common  right  they  belong  to  the  paxfsn.    Jenk.  306.  pi.  So. 

27.  So  of  him  who  juftifies  for  wrecl  de  mere  bought  in  market  Heaths 
overty  waif  or  flray.    But  Brook  fays,  quaere  inde.     Br.  Colour^  cUoi'a^^Ed. 
pi.  57.  cites  21  £.  4*  l8.  4.i8.&r5» 

that  colour 
may  be  giTsn  where  one  jufilfiei  for  nortck^  or  waifs  and  efirays^  or  any  other  matter  of  record  ;  but 
fays,  fee  there  other  books,  vic«  2  &  12  Ed.  4.  3S  H.  6.  7.  and  37  H.  6.  7.  varying  whether  one 
ihall  givt  colour  whetc  the  defendant  doth  juftify  for  wreck,  waifs,  and  the  like,  Aec.  and  fo  34  H.  6. 
10.  in  the  fame,  and  for  offerings,  10  Rep.  90.  b.  9J.  a.  S.  C.  cited  per  Cur. fir  Co- 
Jour,  pi.  5*  cites  34  H.  67  10.  S.  P. Br.  Colour,  pi.  59*  cites  21  £.  4.  65.  S.  P.    ButBropke 

fays  quaere.  Where  a  man  juftifies  for  wreck  he  fliall  give  colour,  and  fo  he  did,  (^uod  noca  bene* 

Br.  Trefpafs,  pi.  iSa.  Br.  Prefcription,  pi.  3s.  cites  9  £•  4.  22.  S.  C. . 

28.  In  trefpafs,  per  Brian,  if  a  man  jufifies  by  any  matter  of 
record^   he  need  not  to  give  colour  \   but  Brooke  fays,  quaere. 
Bn  Coloui*)  pl«  59*  cites  21  £.4.  65. 

29.  R.  brought  writ  of  forcible  entry  upon  the  flatute  8  if.  6.  Br.  Forcibft 
againft  J.  B.  vAiO  pleaded,  that  J.  H.  and  H.  A.  were  feifed,  bfc.  ^.'^'jj* 
and  infecffed  F.  and  S.  in  fee,  and  the  defendant  asfervant,  &c.  and  S.  c. 
gave  colour  as  he  ought,  and  traverfed  the  force  5   for  when  the 
defendant  makes  fpecial  title  to  him  in  whofe  right  he  juftifies  asfervant, 

there  it  ihall  not  be  intended  that  the  plaintitF  h^s  any  intereft  in 
the  land,  and  fp  there  is  a  divcrfity.     10  Rep.  90.  a.  cites  i  H.  7. 

19.  a.  b.  .  In     f  f 

30.  He  who  pleads  devife  by  teflament  (hall  give  colour  in  trcf-  the^iend- 
pafs  or  aflife ;  for  it  is  only  as  a  feoffment.     Br.  Colour,  pi.  75.  ant  iutitied 

cites  5  H.   7.  10.  himfcifby 

^  '  adchiie,  and 

|aTC  colour  to  the  plajntiflf.    Br.  Colour,  pi.  41.  dfiei.  S.  Ct^-^He4th>  Max.  49.  cites  S.  C* 

y  u  3  31.  la 
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10  Rep.  91.  31-  In  tnfpafs  it  13  a  good  plea,  that  the  plaintiff  leafed  U  tU 

a.  in  piinci-  Jfje^jdant  fir  term  of  llfe^  for  the  leflbr  has  interejl  by  the  reverfm 

|!!*c.^*an*d  ^o  enter,  and  fee  if  there  be  wade  or  not,  and  tlicrefore  a  good 

13  H.  7.  6.  plea  without  other  colour.     Br.  Colour,  pi.  77-  cites  6  H.  7. 14, 

^*^r?^'^"l  per  Brian. 

the  cercnd-     * 

•at  iucitlcc  hirordf  by  the  plaint! fT  himfeiri  no  colour  Qul\  be  given.  , 

3a.  Contra  upon  fioffment^  for  this  amounts  to  not-guilty.  Br, 
Colour,  pi.  77.  cites  6  H.  7.  14. 
Br.  Trcf-  33.  In  txti^^k  fioffment  of  the  land  to  W,  N^  wbofe  eflate  the  de* 

F*J^»  p!*  fendant  has  is  no  plea  in  trefpafs  without  giving  colour y  but  /«• 
15B-4-1I'  ^^^^^^^  fi^ff^^^^^^  of  the  plaintiff  to  the  defendant  is  a  good  plea 
S.  P.  by  Pi-  without  giving  colour  5  contrary  in  aflife.     Br,  Trefpafs,  pi.  424, 

ff^~, —   cites  10  H.  7.  22. 
ir.  Colour,  ' 

pi.  84.  (S5)  cites  20  H.  7.  14.  the  fame  d:verfity. 

Heath*t  j^.  In  trefpafs,  when  the  defendant  flicws  caufe,  ^pdprajsmi 

diM*S*'c.  2f^^^^^S*  ^^  demands  judgment  rtge  inconfulto^  he  fhall  not  give 
•nd2i*H.7,  colour  to  the  plaintiff  j  per  Cur.  quod  nota.  Br.  Colour,  pi.  28. 
43.  s.P.      cites  15  H.  7.  10, 

Trefpafs  in  35*  '^  trefpafs,  per.  tot.  Cur.  where  the  defendant  intitles  him" 
land,  the  de-  f elf  by  leafe  of  a  bifhop  by  copy  according  to  the  cufiom  of  the  manor ^  and 
L^'d^^J'f  ^^^^  "^^^-  '^^  temporalties  are  in  th^  hands  of  the  king^  and  demands 
^'n in  the'  judgment  f  rege  inconfultOy  &c.  he  need  not  to  give  colour,  as 
ying\  jiidg-  where  he  pleads  in  bar ;  note  the  diverfity.  Br.  Colour,  pi.  33. 
r«2icr  cites  21  H.  7.  43. 

there  (hall  not  be  colour.    Br.  Colour,  pi.  7a.  (bis)  cites  15  H.  7.  10. 

36.  Where  the  defendant  binds  the  right  of  the  plaintiff  by  fecj- 

tnent  with  ivarrantyy  fine^  recovery ^  diffefin^  or  re-entry ^  &c.  there 

needs  not  any  colour.     Colour  (hall  not  be  given  but  upon  plc:^ 

in  bar.     Br.  Colour,  pi.  64. 

C  ^19  ^        37-  I'^  ^'^  ^JJ^fi  where  entry  and  re-entry  arc  pleaded  vnth  a  dif 

feifiny  there  is  no  occafion  to  give  colour.     Jenk.  21.  pi.  40. 

38.  Coloi^r  (hall  be  in  an  ajjife^  though  the  reverfion  beintU 
king,     jenk.   171.  pi.  33. 

39.  If  in  bar  defendant  fails  of  giving  colour,  where  it  is  nectj* 
fdry  to  give  colour,  that  on^iflion  is  remediable  by  plaintiff's  u^> 
cation^  for  he  ought  to  take  advantage  of  his  want  of  colour  before 
he  replies;  per  Holt.    12  Mod.  316,  Mich.   11  W.  3.  Anon. 

40.  Where  general  ifft{e  is  fpecially  pleaded  colour  (hould  be  given, 
clfe  it  is  good  caufe  for  demurrer;  per  Cur.  12  Mod.  354. 
Pafch.   12  W.  3.  in  cafe  of  Horn  v.  Luines. 

4 1 .  If  you  give  colour  you  may  plead  matter  in  law  fpecially  ;  as  m 
debt  for  rent  you  may  plead  nil  debet,  and  give  a  releafe  in  evl* 
dence ;  per  Holt  Ch,  J^    12  Mod.  377.  Pafch.  12  W.  3. 

42.  Trefpafs  for  entering  into  the  plaintiff* s  houfe^  atid  keeping  the 
poffeffton  thereof  for  fo  long.     Defendant  pleads  that  J.  S,  was/ejfid 
in  fee  thereof,  and  he,  being  fo  kifed,  gave  licence  to  the  defend-  , 
sint  to  enter  into  and  poffefs  the  faid  houfe^  till  be  give  hiin  no- 
tic* 
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tice  to  leave  it ;  that  thereupon  he  entered,  and  kept  the  houfc 
for  the  time  mentioned  in  the  declaration,  and  had  not  any  no- 
tice to  leave  it  all  the  time  ;  and  a  fpecial  demurrer,  becaule  the 
plea  amounted  to  the  general  iflue  ;  and  per  Cur.  he  might  have 
given  this  matter  in  evidence  againft  all  people,  except  J.  S.  but 
againft  him  he  muft  have  pleaded  it ;  fo  he  Ihould  here  either 
have  pleaded  the  general  iflue,  or  given  colour  to  the  plaintifF. 
Ergo  jud'  pro  quer*.  12  Mod.  513,  514.  Pafch.  13  W.  3.  .  • . . 
V.  Saunders. 

43.  If  one  would  plead  a  plea  aimuttting  to  the  general  iffttty  he 
ought  to  give  the  defendant  colour,  either  exprefs  or  implied  i  per 
Hdt  Ch.  J.  12  Mod.  537.  Trin.   13  W.  3.  Anon, 

(C)     What  fliair  be  faid  to  be  good  Colour. 

I.   T  N  affife  It  i§  no  colour  to  fay  that  the  land  is  held  oftheplain^  •  Hcath'i 
-■•  tiffy  and  that  after  that  the  tenant  entered  by  defcent  the  plain--  *f t"'s^  c 
tiff  OS  lord  abated  after  the'  death  of  the  ancejlor  of  the  tenant ;    *  but  that  it  ia  • 
if  he  had   faid,  that  the  plaintiff  as  lord' enter edj  fuppoftng  that  the  %^^  colour 
anceflor  had  died  without  heir,  this  had  been  colour.     Quaere  inde  ;  S/'Ia^Uif 
'  for  this  is  not  doubtful  to  the  lay-gents,  and  he  ought  to  confefs  claimed  to 

It,    &C.      Br.  Colour,   pi.  38.  (bis)  cites  2  AIT.  7.  enter  as  lor4 

2.  In  affife  the  ttmnt  pleaded  dying  feifed  of  his  father  ^  and  that  ^y.*^'^^"'t 
he  entered  as  heir,  and  the  plaintiff  abated  as  fon  and  heir  of  one  J^ 

ivho  was  a  baflard ;  and  it  was  held  no  colour,  becaufe  there  is  no 
privity  of  blood  between  thewy  by  which  he  adtled  to  it  that  J.  the 
plaintifF,  as  fon  and  heir  of  J.  who  was  fon  of  R.  his  father,  who 
was  born  before  the  efpoufalsy  claiming  to  be  heir  of  R.  his  father^ 
where  he  was  a  baffardy  abatedy  &c.  and  admitted  then  for  co- 
lour.     Br.  Colour,  pi.  38.  (bis)  cites  2  AiT.  9. 

3.  In  afTife  the  tcnvrnt  pleaded  leafe  for  life  by  J.  JNT.  to  the  father  Heath's 
of  the  plaintiffy  the  remainder  to  the  tenant y  and  xhc  plaintiff fuppofing  *^*'^s^c 
that  his  father  had  diedfeifed  in  fee y  entered,  &c.   and  good  colour,  .—in  affift 

Br.  Colour,   pL  9.    cites  9  H.  4.  3.  the  tenant 

U  tht  plaintiffs  viz.  that  htt  father  made  ffnffmentf  and  his  heir,  vi«.  the  plaintiffs  fuppofing  that  be  bad 
4ied  fiifeds  entered,  ice.  This  Teems  t«  be  no  colour  j  for  it  is  not  matter  in  law,  mot  doubtful,  Br« 
Colour,  pi.  10.  cites  ii  H.  4.  3. 

4.  If  a  m^n  pleads  that  J,  S.  was  feifed  in  feey  and  diedy  and  one    [  S^o  J 
W,  entered  as  heiry  who  was  feifed  and  diedy  and  S.  his  heir  entered, 

&c.  and  gives  colour  by  J,  S,  this  is  well ;   for  here  is  no  dying 

feifed.     Quod  nota  ;    for  he  did  not  fay  that  he  died  feifed.     Bn  ^ 

Pleadings,  pi.  149.  cites  ji  H.  6.   19. 

5.  It  is  good  colour  that  J.  N.  granted  to  him  the  rever/ton,  and  'oR^«P«  9«* 
the  tenant  for  term  of  life  diedy  and  he  claiming  by  the  reverfton  granted  ^  j,'  jh/,*^ 
it  where  the  tenant  for  life  did  not  attorn  ;    for  the  lay-gents  think,  porter  ia  a 
that  it  paffes  by  the  grant.     Br.  Colour,  pi.  15.  cites  19  H.  6.  21.  5?'*jf"^ 

6.  So  where  the  Itnzxit  fays  that  he  leafed  for  lifcy  and  the  tenant  jJJJJ^  \\!%. 

furrendered ;  for  the  'lay-gents  are  ignorant  if  furreodcr  may  be  cites  s.  c. 

by  parol    Br,  Colour,  pi.  15.  cites  19  H.  6.  21.  mdaiith* 

^^  "^        Uu4  7.  &P^«»W. 
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lowing,  u  ^,  So  where  the  tenant  fays  that  ike  father  of  the  plaintiff  h^fii 

Br^kJas  of  '^  J'f"^  ^J/^'  ^^^  ^^  releajed  to  him,  and  the  plaintiff Juppojing  that 
the  fime  his  father  died  feifed  of  the  reverfton,  oiijied  him  after  the  death  of 
>«*'•  cefty  que  vie.     Br.  Colour,  pi.  15.  cites  19  H.  6,  21. 

8.  So  if  he  fays  that  the  father  of  the  plaintiff  infecffed  him^  and 

after  he  fuffered  him  to  occupy  at  ivillf  and  be  fuppofing  that  be  had 

died  feifed,  &c.     Ibid. 

'  It  IS  good  9.  Andyj  to  fay  that  the  plaintiff  claimed  as  eldeft  fan,  when  he 

thnttj  '^^  ^  bafardy  &c.    is  good  colour.     Br.  Colour,   pi.  15.  cites 

fiumir.f  as       1 9  **•  ^*    ^^" 

he  vjji  a  bafiard  eigne \  but  it  it  no  colour  if  he  dus  wt  fay  tb'n  tvord  (ftf^r^t)  «  for  baftaH  only  is  qo 
plea  nor  colour  }  for  bailard  eigne  may  be  vouched  as  heir  for  the  poireHJJD.  Br.  Coiour,  pL  36. 
cites  38  H.  6.  7. 

It  is  good  olour,  that  a  man  €lamt  as  betr  where  be  was  ahajiard\  per  Pafton.  Br.  Coloar,  pi.  14* 
cites  19  H.  6.  zo— ^Heath's  Max.  i«.  cites  S.  C.  and  fayi  that  fo  it  is  in  the  fame  feat,  foi*  21* 
Or  ro  fay  th^t  the  plaintiff  pretending  title  to  a  reverfton  >*ithout  attornment,  is  a  good  colour. 

In  aflirc  the  tenant  made  bar  at  ^"ir,  and  thf  flalntiff  claming  as  heir  nvbere  be  %vas  born  wt  «f  *^ 
ef/ekf*ihi  entered  ;  and  there  it  was  held  that  he  ought  to  give  the  plaintiff  a  mother,  and  fo  he  did. 
Br.  t.'o.our,  p!.  39,  cites  15  AflT.  13. 

in  trefpafs,  it  was  permitted  for  colour,  that  tht  fla'mtjjf  claimtd  ia  at  Jon  asid  beir,  &c«  vthertht 
was  a  baftard.    Br.  Colour,  pi.  66.  cites  1 1  H.  4.  84. 

It  ts  no  CO-  10.  So  to  fay  that  the  plaintiff  claimed  as  youngeft  fon  ;  for  this 
^!j!f'^'  is  no  difficulty.     Br.  Colour,  pi.  15.  cites  19  H.  6.  2i. 

(taimtngas  beir  where  be  was  yeatngcfi  Jon,  entered^  &c.     Br.  Colour*  pi.  36.  cites  3S  H.  6.  7« 

11.  So  if  he  fays  that  he  leafed  to  the  father  of  the  plaintiff  hr 
life,  for  years,  or  pur  auier  vie,  and  he  fuppofes  that  his  father  lad 
died  feifed  in  fee,  &c.  this  is  no  colour.     Ibid. 

12.  In  trefpafs  the  AcitnA2nt  faid  that  A,  *was  feifed  in  fee^  and 
gave  to  the  baron  and  feme  in  tail,  who  died  feifed,  and  the  landde* 
fcended  to  the  defendant,  and  the  plaint  ff  claiming  by  colour  of  deid 

of  feoffment  by  the  faid  A.  before  the  gift,  &c.  entered,  &c.  and 
good  colour,  though  it  be  given  before  the  dying  feifed,  which 
binds  the  entry.  And  he  who  pleads  in  affifc  that  his  father  was 
feifed  in  fee,  and  died  feifed,  and  he  entered  as  heir,  and  gave 
colour  by  his  father  before  the  defcent,  yet  the  colour  is  good. 
And  fo  fee  where  the  poffeffton  is  bound,  and  not  the  right,  yet  tht 
defendant  (hall  give  colour  j  contra  where  he  hinds  both.  Quod 
nota  a  good  diverfity  here.     Br.  Colour,  pi.  17.  cites  19  H.  6, 

43-  ,  .  . 

jfttdyerVn-       1 3.  In  trefpafs  ubi  ingreflus  non  datur  per  legem,  if  Ac  «^ 

^^al^'^^!?  fi'^^'^'^^  P^^^^  f^ff'"^^^  rf*^^  moiety,  and  gives  colour  to  the  plaintiff 
trefpas,  it  is  of  the  moiety,  by  which  the  defendant  entered  into  the  whole,  this  is 
goedcQhurrf  no  colour  for  entry  into  the  whole ;  for  it  may  be  of  one  moiety 
*wbidlTy  t'.  ^'^vercd  from  the  other  moiety.     Br.  Colour,  pi.  36.  cites  38  H. 

laur  of  one       O.    7* 

mn€ty  per 

mji  &  per  tout,  he  may  enter  into  the  whole ;  bsit  in  this  a^on  of  trefpafi  upw  tteJUtuteof$  1|>3* 

the  tvrtt  exprfjet  into  haw  mu>.h  be  entered^  and  therefore  bar  for  a  moiety  to  enter  into  the  whole  is  ^ 

plea  J  for  the  writ  expreflcs  ceruinty.     Qijaric  in  the  general  writ  of  trefpafs     Br.  Colour,  pl»  3^* 

cites  3S  H.  6.  y.*—— f  itsh*  Colourj  pl«  19.  cites  S.  €• 

•  * 

14.  In 
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14.  In  trefpafs  of  goods  waivod)  if  the  defendant  fays  that  the 
plaintiff  felfed  them  to  the  ufe  of  the  kingy  this  is  no  colour  if  he 
does  not  fhew  that  he  was  bailiff  of  the  lirtgy  efcheator^  or  other  of" 

Jicer  accountant  to  the  king ;  per  rrifot  clearly,  but  contra  Little- 
ton and  Danby.  Br.  Colour,  pi.  37.  cites  39  H.  6.  2.  and  fee 
that  9  E.  4.  22.  colour  was  given  by  him  who  juilified  for  wreck 
de  mere,  &c. 

15.  Trefpafs  done  the  3^  of  June  36  //.  6,     The  defendant 
pleaded  feoffment  the-  jd  cfMay  37  //.  6.  and  gave  colottr  by  the  fame 
feoffor  J  a'iuo  37  //.  6.  ahfque  hoc  that  he  is  guilty  before  this  day^ 
and  a  good  plea.     Br.  Colour,  pi.  45.  cites  5  £.  4.  79. 

16.  Feoffment  of  the  plaintiff  to  the  tenant  is  no  plea  in  aflife; 
quxre  oi  feoffment  to  J.  N.  que  eflate  the  tenant  has ;  per  Pigotj 
quod  non  negatur.     Br.  Colour,  pi.  27.  cites  ^5  £.  4.  31. 

17.  In  trefpafs  the  defendant  juflified  by  letters  patents  of  king 
Ji,  4.  and  gave  colour  to  the  plaintiff  by  letters  patents  of  the  fame 
king  made  to  Urn  during  the  life  of  J,  N*  who  is  now  dead,  Nota« 
j}r.  Colour,  pi.  81.  cites  7  H.  7.  14. 

18.  In  trefpafs  for  chafing  in  his  park,  the  defendant y2i/V,  that 
the  plaintiff  infeoffed  two  of  the  parky  and  be  by  their  command  en" 
fered  and  chafed^  and  a  good  plea  without  colour,  becaufe  he  con^ 
veyed  the  interefl  of  the  plaintiff  mefne^  and  not  by  a  flranger.  Br. 
Colour,  pi.  Ss*  (86). 

19.  Every  colour  ought  to  have  4  qualities  \  ift.  It  ought  to 
be  doubtful  to  the  lay-gents ;  as  where  the  defendant  fays,  that 
the  plaintiff  claiming  by  colour  of  a  deed  of  feoffment,  &c.  this 
\s  good  \  for  it  is  doubtful  to  the  lay-gents,  whether  land  fiiall 
pafs  by  deed  only,  without  livery,  or  not  ?  2dly,  That  colour, 
as  colour,  ought  to  have  continuance^  though  it  wants  effeA  $  as  if 
the  defendant  gives  colour  by  colour  of  a  deed  of  demife  to  the 
plaintiff  for  the  life  of  J.  T.  who  before  the  trefpafs  was  dead, 
this  is  not  any  colour,  becaufe  it  does  not  continue,  but  the  de* 
fcndant  may  well  deny  the  efTeft  thereof,  sdlv,  The  colour 
ought  to  be  fuch,  that  if  it  was  of  any  effcft  it  will  maintain  the 
nature  of  the  a£iion  i  as  in  aflife  to  give  colour  of  frank-tenement^ 
^nd  not  as  guardian  in  chivalry,  nor  to  his  anceflor  where  the 
a£lion  is  of  his  own  pofleffion.  4thly,  Colour  ought  to  be  given 
by  thefirfi  conveyance^  or  otherwife  all  the  conveyance  before  is 
waived.  10  Rep.  91.  b.  Hill.  8  Jac.  in  a  nota  by  the  reporter^ 
and  cites  feveral  books  for  the  feveral  divifions  [which  may  ap» 
pear  under  this  title.]] 


(D)    What  Colour  fhall  be  good  in  a  Writ  of  Tref- 
pafs of  Goods  taken,  and  what  not. 

I.  1  N  trefpafs  of  goods  carried  away,  the  defendant  faid^  that 

*   J,  N»  was  poffeffed  ut  de  proprioy  and  made  the  defendant  his 

^ecutory  and  died,  and  the  plaintiff  claiming  jf»  N.  as  his  villein 

^ber^  he  was  frapk^   took  the  goods ,  and  the  defendant  retook  them^ 

13  *  and 
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ftnd  the  defendant  e  contra,  and  fo  to  iflue,  therefore  it  Is  admiu 
ted  good  colour.     Br.  Colour,  pi.  So.  cites  47  £•  3.  23. 
Heiith*t  2.  Where  a  man  confeffes  poffe/Jion  in  the  plaintiff  of  the  proper 

*^**'s?  c'L  ^^^^  ^f  ^^^  defendant  by  a  tort  mefne^  this  is  good  colour  in  tref- 
S.  P,  for'  P^^^  »  ^^  ^^  ^^  ^^^^  ^^  ^^^  chaplain  and  feme  'who  have  the  goods  of 
tbftt  the  defendant  in  their  poffeffton^  and  the  defetidant  enters  the  boufe  and 

•mounts  on.  retakes  them.     Br.  Colour,  pi.  8.  cites  2  H.  4.  13. 

ly  to  the  ge-  '   *  t       j 

peral  ifTue,  but  there  it  ii  more  doubted  in  another  cafe,  where  the  defendant  in  trejpafi  tf  frcei,  did 
plead,  that  *  he  yiz.%Jtijed  until  by  the  fiaifitiff  ctjfetf.d^  who  did  cut  the  treef«  and  fquvcd  thefflj  vA 
(ben  he,  the  dcfcodaot,  did  retake  them.     Heath  •  Max*  30. 

Hcath*s  J.  Trefpafs  by  a  feme  of  goods  carried  anvay.     The  defendant 

dtcs's'!  C.  J^ifi^^  °^  executor  of  the  baron  of  the  fame  feme^  and  the  feme 
—In  tref  claimed  to  be  executrix  luherefhe  ivas  not  executrix  ;  prifi^  &c.  and 
paftofgood*  this  was  admitted  good  colour;    quod  fiota.     Br,  Colour,  pK  i. 

•lajrfthe       ^'^^^  ^  ^-  ^*  '5*   ^"^  Ip  H.  6.  12. 

dcftndvnt  jkfiified  as  acecutor^  and  the  plaint tff  claiming  as  executor  tchtre  be^oas  tnt  execntv^  tecitht 
goods f  Sc  non  allocatur ;  l>y  which  he  faidy  that  the  teftatcr  hailed  to  him  to  ketp,  &c.  And  the  fiah- 
tifKiaid,  (hew  what  day  lie  made  you  executor,  &  nan  allocatur  ^  and  therefore  it  feems  that  the^i/* 
mfat  is  good  colour.     Br.  Colour,  pi.  40.  cites  1  H.  7.   10. 

4.  Trefpafs  of  goods  taken.     The  defendant y2»/^,  that  before  the 

plaintiff  any  thing  had^  the  property  was  in  S.  who  bailed  the  goods  to 

W.  to  teepf  who  made  the  defendant  hif  executor^  and  the  dirfeniant 

feifed  them  as  executor ^  and  the  plaintiff  took  them  out  of  his  poffejjion^ 

and  the  defendant  retook  them,  and  a  goo'd   colour  i   per  Cur.  by 

poffeflion  as  above  without  title;   quaere  in  affife  as  it  is  faid 

there.     Br.  Colour,  pi.  12.  cites  7  H.  6.  35. 

Heath'i  5.  It  is  good  colour  in  trefpafs  brought  by  a  parfon^  where  the 

*?'*•  3»«      defendant  juflifes  as  patron y  to  give  evidence^  and  colour  by  leaje  at 

will  by  the  loft  parfon  who  refignedy  per  Strange  and   Martin,  and 

fome  e  contra ;  by  which  Chaunt.  gave  colour  that  the  bifbop^  in 

time  of  vacation^  granted  to  the  plaintiff  to  hold  the  parfonage  by  a 

certain  time,  &c.  and  this  was  admitted  for  good  colour.    Br. 

Colour,  pi.  13.  cites  8  H.  6.  9. 

6.  In  trefpafs  of  goods  taken,  it  is  no  colour  that  the  plmntiff 

elaimed  by  gift  of  the  teflator  where  h^  did  not  give,  hj  which  he  faid 

that  he  claimed  as  executor,  &c.     Br.  Colour,  pi.  6^.  cites  19 

H.  6.  12. 

Heath*t  7.  Trefpafs  of  grain  carried  away^  the  defendant^n/  that  he  is 

^•*'  3'-    ', parfon f  and  the  grain  grew  infuch  a  place,  and  (hewed  where,  &c, 

—- 10  Rep.    which  was  his  tithes,  and  he  took  it  as  par/on,  and  the  plaintiff 

S8.  b.  Arg.  claiming  to  be  parfon  there  where  he  was  not  in/Htitted  nor  induBed^ 

^— Ibid  *     ^^*  them,  and  he  retook  them,  and  the  beft  opinion  was,  that  it  is 

91.  a.  s.C.  no  colour;    for  he  does  not  confefs  poffeffton  in  the  plaintiff,  but  at 

cited  per       vfurper.     Br.  Colour,  pi.  14.  cites  10  H.  6.  26, 

Cur.  fays,        -^     ^  '   r        t  y   , 

that  fince  he  took  upon  him  to  give  colour,  if  any  was  nrcelTary,  fuch  colour  as  \ft  gave  was  not  good. 
Trefpafs  of  carrying  away  com  and  barley  \  Markham  faid,  A.  B.  waiparfm  ofC.  s»d  the  pari&ia*' 
trs  fowed  the  I  ft  d»y  of  May,  and  after  the  parfon  made  the  defendant  bis  executor^  and  theplaintifvids 
inftituted  and  induHed  .parfcn  there f  and  after  the  parijbioners  fevered  the  tithei,  and  the  p/amtjffi  » 
parfon^  took  them  as  hit  proper  goods,  and  the  defendant,  as  executor,  took  them  ;  judgment,  Sec  and 
admitted  good  colour.     Br.  Colour,  pi.  20.  cites  2i  H.  6.  30.  Br.  JErablemeotSy  pi.  9.  cites 

S.  C. S.  C.  cited  Arg.  10  Rep.  88.  b.  but  ibid.  01.  a.  it  was  Cud  pec  Clir«  U)at  cdoorvss 

Sivco  in  that  c^e,  but  chat  tlute  was  oo  nk  of  court  fox  w  ^Ivip^  iu 
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8/ In  trcfpafs  of  charters  and  mtnuments  taken  at  D,  it  is  no  pka  Qji«re» 
t})at  the  property  was  to  J.  iNT,  who  bailed  to  the  defendant y  and  the  ^J^^^,^ 
plaintiff  took  them^  and  the  defendant  retook  them  ;   for  no  colour  is  prcftrty  vfd$ 
given  to  the  plaintiff.     Br.  Colour,  pi.  22.  cites  ai  H.  6.  36.      '•  7-  ^• 

(hem  to  fV-  P.  tvhi  gave  to  the  p/a'mtiff,  who  took  them,  an  J  y,  N*  retook  tbem,  and  gave  them  to  tba 
Jtfendcnt;  judgment,  &c.     Br.  Colour,  pi.  22.  cites  21  H.  6.   36. 

it  is  ^ood  colour  that  J,  %vas  fojftffcd  and  balled  to  7*.  wbo  gave  to  thef/asutiffp  and  the  defendant  rt-^ 
took.     Br.  Colour,  pi.  71.  cites  21  H.  6.   37. 

TrefpAfs  of  taking  flippers  and  fhccs,  the  defendant  y<z/W»  that  be  vfat  P'Jflffed  of  three  d'tckert  of  lea-- 
eheTf  and  hiiVed  them  to  J.  S.  who  gave  them  to  the  plaintiffs  who  made  tbetecfJlippert,Jboetf  andboets^ 
and  the  defendant  c^me  and  took  them,  prout  ei  bene  licuit  j  judgment  H  ad^io,  and  good  colour  per  Cur* 
\>y  gift  of  the  bailiff,  becaufe  he  had  lawful  polTeflion.     Br.  Coloifr,  pi,  42.  cites  5  H.  7,  15. 

9.  It  is  no  colour  in  trefpafs  of  goods  that  J.  was  pojfeffed  and    f  563  1 
hailed  to  the  defendant ^  (ind  the  plaintiff  took  them^  and  the  defendant 

retook  them*     fir.  Colour,  pi.  71.  cites  21  H.  6.  37. 

10.  Colour  was  given  in  trefpafs  of  corn^  where  the  defendant 
juflified  as  tithes  fevered  from  the  9  parts^  &c.  gave  colour  that  thp 
plaintiff fuppofing  the  place  where y  CsTr.  to  he  in  the  parifh  of  D,  where 
M*  P.  is  parfon,  where  it  is  in  the  pari/b  of  A.  where  the  defendant 
is  parfon^  which  M,  P.  had  fold  to  the  plaintiff  fill  the  tithes  in  tht 
parifh  of  D.  came,  and  would  have  taken  the  corn,  and  the 
defendant  would  not  fuffer  him,  and  good  colour,  and  the 
plaintiff  recovered  upon  ver4i£l«  £r.  Colour,  pL  25.  cites 
i2i  H.  6.  43. 

1 1 .  Trefpafs  of  goods  taken^  the  defendant  faid  that  J,  N.  was 
/thereof  poffeffed  and  made  the  defendant  his  executor  and  died,  and  he 
fei/ed  them  and  bailed  them  to  the  plaintiff  for  him  to  rc'^ail  them^ 

qtiandoy  &c.  and  he  reqnejled  him  to  re-^aily  and  he  would  not,  by 
which  he  took  them,  &c.  and  the  opinion  of  the  court  was,  that  it 
is  no  colour ;  for  the  property  was  never  out  of  him^  &c.  Br. 
Colour,  pi.  2.  cites  28  H.  6.  4, 

12.  Trefpafs  of  taking  and  carrying  away  his  timber;  the  drfend^  Andfohn^ 
ant  faid  that  the  place  is  20  acresy  where  20  wyches  grewy  which  was  J?  ^  ''• 
the  frank'tenement  of  the  defendant y  and  the  plaintiff  entered  and  cut  ftffatbanht 
the  wyches  and  made  timber  and  carried  them  away  out  of  the  land,  frank'tene- 
find  the  defendant  came  and  retook ;  judgment ;  and  per  Littleton  it  *"»''""^'»t 
is  good  colour,  becaufe  the  wyches  were  frank-tenement  in  the  "hetUintiff 
defendant,   and  in  the  plaintiff  they  were  chatties,  viz.  timber,  by  dirfcifiii 
But  Prifot  contra ;  for  though  the  nature  is  alteredy  yet  it  is  one  atui  »<?' ®^- 
the  fame  thing  which  may  be  well  known,  and  the  property  is  in  the  colour  • 
owner  of  the  foil  when  they  are  r///,  ////  they  are  carried  away,  there-  q«o<*  nota, 
fore  no  colour.     Br.  Colour,  pi.  6.  cites  35  H.  6.  2.  T^^^^ 

amount  but  to  the  general  i/fue,  vis.  that  it  wis  the  timber  of  the  defendant,  and  the  plaindfF  took  it, 
and  the  defendant  retook  it,  and  is  not  guilty  in  tfft&\  by  which  the.  defendant  faid  that  J.  N.  cut  the 
trees,  and  gave  them  to  the  plaintiff,  and  the  defendant  retook  them,  and  the  plaintiff  imparled.  Br* 
Colour,  pi.  6.  cites  37  H.  6.  6.  And  it  is  no  plea,  that  the  property  was  in  his  mailer,  without  civ* 
Ing  colour.     Ibid,  cites  2  H.  4.  5.  Heath*<  Mas.  30.  cites  S.  C* 

13.  Trefpafs  of  flieafs  taken.     Littleton  faid  aftio  non  ;  for  the  Intrefpafi^f 
place  is  10  acreSy  of  which  the  defendant  was  feifed  in  fee y  and  before  ^tSttedT** 
the  trefpafs  the  plaintiff  came  and  plowed  the  landy  andfowed  it  with  good  colovr, 
his  awn  grain,  and  the  defendunt  entered  and  cut  the  corn  and  put  it  into  '*«f  '^ 

Jbeafs^  an(fatthe  time  of  the  trefpafs^  the  plairitiff  camt  and  xvouldhave  ^tuu'^u^ 

carried 
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JswU  tbi  carried  them  atvay^  and  the  defendant  would  not  fftffer  binif  hut  toot 

Jefendant  ^"^  Carried  them  away  ;  judgment^  &c.  and  per  Danby  and  DaverSy 

afttr  tb«  this  is' good  colour,  contra  per  Prifot ;  for  when  the  plaintiff  fow- 

Jtatb  of  tbi  ed  and  had  nothing  in  the  frank-tenement,   and  the  defendant 

^7!Vndtba  entered  before  fcverance  and  cut  them,  the  property  is  clearly  to 

dtfendanten^  the  defendant,  by  which  he /aid  that  the  defendant  was/ei/edy  till  by 

^'^•^»**^  the  plaintijf  dif/eifedi  who  /owed  the  land  and  cut  the  corn j  and  the 

r'ttdawaf, "  defendant  re^enteredj  and  the  plaintiff'  would  have  carried  away  the 

Br.  Colour,  corn^  and  the  defendant  would  not  Juffer  him^  hut  carried  it  away ; 

PJ*  ^^'    ^  and  the  opinion  of  the  court  was,  that  it  is  a  good  plea ;  for  per 

as!— Trcf-  Danby,  by  the  regrefs  of  the  diifeifee,  he  puniihes  all  mcfne  trcf- 

pafsof  corn  paffes,  and  fo  in  t&Qi  the  pofleflion  always  continued  in  him,  but 

**^".y  Billinge  Serjeant  contra,  and  that  the  diffeifee  after  fcverance 

per^/incttx  ^'^^^  not  have  the  emblements,      Br.  Colour,  pi.  32.  cites  37 

Ch.  J.  itis     H,  6,  6. 

B  good  bar 

mad  colour  in  itfelf,  tbat  tbe  pUtt  where  ii  ew9  aeres  of  land,  ^f  tvb'icb  the  dtfendant  WMtJaJti  nfit, 

wid  tbe  plaintiff  /owed  tbe  land  witb  bis  proper  £raiH,  and  tbe  defendant  cut  and  took  ir.     fir.  Colour, 

pi.  44.  cites  ]i  H.  7*  25. 

fSffy  tbat  tbe  defendant  was  fdji^  till  hy  tbe  plaintiff  djffeifedf  who  finked  tbe  land,  and  tbe  defendant  rt^ 
mteredt  am'  f^k  tbe  eem\  quod  nou.     Br.  Colour,  pi.  44.  cites  1%  H.  7.  25. 

r  ^64  ]  14.  In  trefpafs  upon  the  ftatute  of  5  Rich.  2.  7.  the  defendant 
pleaded  that  a  long  time  before  the  trefpafs  A*  was  feifed  of  the 
land  in  fee  y  and  being  fo  feifed  gave  it  to  the  defendant s  father  in  taii^ 
who  died  feifed,  and  the  faid  land  defcended  to  the  defendant^  and 
gave  colour  to  the  plaintiff  by  A.  the  plaintiff  replies  that  be  was 
feifed  in  fee  till  the  defendant  entered  upon  him  and  oufted  him; 
and  he  traverfes  the  gift  in  tail,  and  this  is  well  by  all  the  judges 
of  England.  For  no  poffeflion  iliall  be  intended  in  the  defendant 
out  by  this  edate  tail,  which  he  himfelf  has  pleaded.  Aji  eftate 
tail  cannot  be  gained  by  difleifin,  melior  eft  conditio  poffidentis, 
ubi  neuter  jus  habet.  The  firft  poffeflion  will  fervc  to  maintain 
trefpafs  where  the  defendant  has  not  a  title.  In  this  cafe,  the 
colour  given  by  the  defendant  to  the  plaintiff,  gives  the  plaintiff 
the  firft  poffcffion.     Jenk.  118.  pi.  36.  cites  3  £.  4.  }8. 

15.  In  trefpafs  it  was  admitted  for  good  colour,  that  J.  N.  h^ 

fore  that  the  plaintiff  had  any  things  was  pojeffed  of  the  goods  ut  de 

propriOf  and  gave  them  to  the  defendant ,  and  made  the  plaintiff  his 

executor  and  died,  hy  which  the  plaintiff  itfas  poffejfedy  and  the  defendant 

took  themf  &c.  and  fo  fee  that  the  executor  finding  the  goods 

among  other  goods,  is  good  colour.      Br»  Colour,  pi.  65.  cites 

I  E.  5.  3. 

^}Hvfherea       16.  In  trefpafs  of  boards  tak^n,  the  defendant  faid  that  he  vfos 

^slo'^^  P^f^^^ofthem,  and  delivered  them  to  the  plaintiff  to  keep,  and  re- 

J,  N»  and     deliver  them,  quando,  &c.  and  he  carried  them,  to  /).  and  the  defendant 

he  hails  tbem  retook  them,  and  no  plea,  for  there  is  no  reafonable  colour ;  for 

\^'  TOod    ^'  never  confeffed  property  in  the  defendant,  and  the  imn^ediaie  hdiU 

colour  to       «^^  lo  the  plaintff  hy  the  defendant  is  no  colour ;  for  he  docs  tfct 

w.  S.  be-    confefs  interefi  in   the  plcdnttff     Br.  Colour,   pi.  43.    cites  5  H. 

caofe  it  is       ^     «  Q 
•otimnM:-       /•  *°* 
dials  bailment  bj  tbe  dctciidant  to  the  plalntifi'.    Br.  Colour,  pL  43.  cites  5  H.  7.  iS. 

17.  But 
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17*  But  if  the  dcfcriiHnt  p\c2Lds  bailment  upon  condithn 9  ^^  gift  4^d\nxtd[* 

upon  condition  J  and  for  the  condition  broken  he  retook  it  y   this  is    good  ^^^i**/** 

colour  \  for  the  party  has  interejlfor  the  time^  and  by  the  condition  that  be  haiJ^ 

broken  the  property  is  re^veftcd  in  the  defendantj  and  he  may  bail  edtbeg^tas 

it  or  give  it  immediately  without  any  feifin.     Br.  Colour,  pi.  43.  *^nfptfd\b€ 

cites  5  H.  7.  18.  money 'and 

retook  them  { 
for  the  plaintifrhas  intereft  quoufqoc,  &c.    Br.  Coloury  pU  43.  citei  5  H.  7*  x8» 

18.  So  of  bailment  offheep  by  the  defendant  to  the  plaintiff  to  ccmpef- 
ter  his  landj  and  after  he  retook  them,  this  is  good  colour  to  the 
plair\tifF J  for  he  has  property  pro  tempore,  and  all  thofe  cafes  were 
agreed.     Br.  Colour,  pi.  43.  cites  5  H.  7.  18. 

19.  Intrefpafs  of  goods,  the  deknd^nt  faid  that  J,  tvas  poffeffed  Heath't 
and  bailed  to  the  plaintiff y  and  after  J.  gave  to  the  defendant  who  took  ^"g^n 
them :  and  good  colour ;  for  the  bailee  has  property  againft  all  but  but  cites  iS 
the  bailor,  and  there  is  no  privity  between  the  bailor  and  the  h.  6.  4. 
donee.     Br.  Colour,  pi.  76.  cites  6  H.  7.  7.  uleVuintlff 

colour  only  by  a  bailment  is  ill»  notwith (landing  that  to  give  bim  colour  by  the  gift  of  the  defendant,  at 
bailor,  is  good  by  7  H.  6.  31.  ■■  The  cafe  war,  in  trefpafs  ofbeafit  tsJttn,  lit  dtfendam  faid  that  A«<* 
fort  the  plaintiff  any  thing  badf  bt  waifofeffed  as*' of  bis  proper  goods,  and  hailed  to  A*  B>  to  rehail  t» 
bim  qnandoj  Scc»  and  A»  B,  gave  to  the  plaintiff,  and  he  Juppo/lng  the  property  to  he  in  A*  B»  at  the 
lane  of  the  gift,  took  tkenf,  and  the  defendant  utook  them,  and  a  good  plea  and  good  colovr.  Br.  Colouff 
pi.  XI.  cites  7  H.  6.  31* 

20.  In  trefpafs  of  corny  &c.  cut  and  carried  awavy  the  defendant 
pleaded  that  10  Eliz.  he  was  fetfed  of  the  reBory  of  O.  and  demifed 
the  fame  to  A.  for  life^  tuho  demifed  to  B,  for  years,  and  the  defendant 
asfervant  to  B.  took  thefaid  corn,  &c.  as  tithes  fevered  from  the  9 
partSy  and  averred  the  life  of  B*      The  plaintiff  demurred,  for  that 

the  plea  amounted  to  the  general  xflue ;  ayd  judgment  was  given  [  565  3 
in  B.  R.  for  the  plaintiff.  The  defendant  brought  error  in  Cam« 
jScacc.  and  af&gned  for  error,  that  the  plea  amounted  to  the  general 
iiTue  only,  becaufe  the  defendant  did  not  give  the  plaintiff  any 
colour,  and  therefore  judgment  ought  not  to  be  given  againft  the 
defendant,  but  only  a  refpondeas  oufler.  But  refolved  that  in  this 
cafe  colour  ought  not  to  be  given  to  the  plaintiff;  for  he  need  not 
deny  the  property  of  the  plaintiffs  becaufe  the  matter  of  the  plea 
bars  the  pUnntiff  of  his  right*  lo  Rep.  88.  a.  Hill.  8  Jac.  Dr.  Ley- 
field^s  cafe. 


(E)     Where  Colour  given  by  an  Eftate  which  is 
void  or  determined,  fliall  be  good,  or  not. 

!•  iN  afnfc  the  cafe  was  that  the  feme  Vfasfeifed  infeey  and  took  ^^'* 

^  barony  and  had  iffue  T.    The  baron  andfetne  died,    jT.  entered  ^tes  S^.^, 

and  died  feifed  wthout  heir  of  his  body.     The  tenant  entered*     The  and  cites  al(S» 

plaintiff  claiming  as  couftn  and  heir  of  the  part  of  the  father  abatedy  J/^'f**'* 

and  the  tenant  re-<enccred  \  and  good  colour  as  heir  of  the  part  of  ^  feea»  * 

the 
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tokemiftit-  the  fatliCT,  though  the  land  came  of  the  part  of  the  modier.    Bft 
«»d^totl  Colow.  P'-  29-  cites  24  E.  3.  50. 

wlierher  it  was  a  g<»<i  colour  ttfay  that  tbt  plaintiff  daimetb  hy  the  fmt  md  heir  of  him  ij  tvtm  the  it* 

ftnd4mt  pretendt  title. Heath's  Max,  jx*  ^lys  it  appelrs  by  %   AS,  7.  that  to  give  the  piaiiiuff 

toloiir  by  «batemeat>  is  00  colour. 

2;  Entry  in  the  natiirc  of  aftlfe,  the  tenant /i/V  that  F.  his  father 
ivasfiifed  tnfee^  and  leafed  to  N.for  life.  N.  died,  and  F.  entered  in 
bis  rtverfton  and  died  feifed,  and  the  tenant  entered  as  heir,  and  the 
demandant  claimed  by  deed  of  feoffment  made  by  N,  &c.  and  it  was 
held  no  colour ;  for  by  the  death  of  the  tenant  for  life,  and  the 
entry  of  the  leflbr,  the  eftate  of  N,  is  determined,  and  the  title  is 
by  the  dying  feifed  of  the  father,  and  the  tenant  cannot  enter  up^ 
on  a  defcent  by  him  whofe  eftate  was  determined  before,  and  fo 
to  give  colour  by  a  diflTeifor,  and  confcfs  entry  upon  him,  or  by 
feoffee  upon  condition,  and  confefs  entry  upon  him  by  the 
condition ;  for  his  eftate  is  defeated.  Br.  Colour,  pi.  49.  cites 
2  £.  4i  1 7. 

3*  Per  Littleton,  if  I  fay  that  %  S.  ivas  feifed  and  infeofed  me, 

mil  after  J.  S.  infeoffed  the  plaintiff  ,  upon  'whom  I  entered,  this  is  no 

colour ;  for  by  the  plea  I  have  deftroyed  the  colour,  quod  nemo 

dedixit ;  for  J#  S.  at  the  time  of  the  feofFment  of  the  plaintiff  was 

a  diflcifor,  which  is  purged  by  the  entry.    Br.  Colour,  pi.  55, 

cites  18  ]£•  4.  15. 

Heath**  4.  Entry  fur  diffeifin  of  rent  of  difieinn  done  to  the  predeceflbr 

^«*  30.      of  the  plaintiff".      The  tenant  yi/i  that  W.  N.  nvas  feifed  of  the  rent 

in  fee,  and  granted  it  tothe  predeceffor  of  the  demandant  for  term  of  bis 

life,  and  after  W.  died,  and  then  the  predeceffor  died,  and  the  tenant 

entered  as  fin  and  heir  of  W.  N.  and  it  was  held  good  colour  by  all 

the  juft ices  and  ferjeants  except  Brian.    And  Brooke  fays  it  feexns 

to  him,  that  efiate  determined  czniiot  be  colour;  for  it  is  not  doubtful 

to  the  lay^gents  nor  matter  in  law,  and  therefore  it  is  contrary  to  the 

Heath's        gTOundof  the  colour.     Br.  Colour,  pi.  56.  cites  19  E.  4.  3. 

Max.  30.  j^  Trefpafs'  in  fepiirali  pifcharia  againft  an  abbot.    The  defend^ 

and  fay'i  that  ^''^  prefcribed  in  thepifchary  there,  atid  that  the  abbot,  predeceffor  of  the 

it  feems  by     defendant  who  prefcribed,  leafed  to  the  plaintiff  for  lyi  and  died,  and 

*h*  ^^'  h  ^^*^  defendant  wat  eleSled  abbot,  dndfifted,  and  a  good  colour; 

the Vftate^     pcf  Cur.  Brooke  *  fays  that  it  feems  the  Icafe  was  for  die  life  of  the 

appear!  to  be  leilor,  for  an  abbot  cannot  difcontinue,  and  therefore  if  it  was  for 

determined,   ^^  ijfg  ^f  ^j^^  leff^e  it  is  no  bar ;  but  that  this  does  not  appear 

i^ris'good   hy  the  book  which  is  reported  briefly.     Br^  Colour,  pi.  78.  citei 

•£566]  7H-7-I3- 

(F)    By  claiming  iti  by  Deed,  &c.     Where  nothing 

pafles  by  it^  and  where  good. 

Keath*t        '•    A  S'^^^  ^1  baron  and  feme  againft  the  priorcfs  of  C«  who 
Mas.  31.  -^  faid  that  fbe  herfelf  leafed  for  term  of  life  to  the  baron  and 

situ  S.  C.    feme^  and  the  feme  dying  the  baron  took  this  plaintiff  to  feme,  and  the 

tenant  confirmed  their  ^aies  for  term  of  life.     The  baron  £ed,  iht 

tenant 
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frnani  enUredas  in  his  reverfiw^  and  the  fecond  feme  plaifitiff  claiming 
by  colour  of  the  confirmation ^  which  is  void  as  to  her^  held  her  in ;  and 
good  colour,  per  Finch,  though  it  be  a  void  confirmation.  Br- 
Colour,  pi.  79.  cites  40  £•  3.  23. 

2.  Soy  to  fay  that  a  feme  entered ,  claiming  to  have  the  land  in  dower y   JJ**^^'* 
and  yet  a  feme  cannot  enter  into  her  dower  without  aflignment ;  citcs's?  c« 
and  yet  good  colour,  per  Finch,  quod  Caund.  conceflit,  by  reafon  &  S.  ?• 
that  flic  has  colour  to  claim  dower,     Br.  Colour,  pi.  79.  cites  40 

E.  3.  23. 

3.  Soy  per  Finch,  to  fay  that  the  father  of  the  tenant  leafed  to  the  JJ^*'*^ 
plaintiff  for  years  y  and  the  tenant  being  within  age  confirmed  his  eftate^  citeiS.  Qi 
and  he  after  the  term  ended  claimed  in  by  this  confirmation ;  but  if  the  &  S,  P* 
father  had  been  tenant  in  tail,  and  the  iflue  confirmed  within  age, 
Brooke  fays  it  feems  to  him  that  this  (hall  be  good  colour,  &c, 
whereupon  the  plaintiff  above  made  title.     Br.  Colour,  pi.  79. 

cites  40  E.  3.  23. 

4.  Forcible  entry  into  the  manor  of  D.     The  defendant  faid  *'•  CoJo^t 
that  before  the  plaintiff  any  thing  hady  A.  was  feifed  in  fee  y  and  gave  s.c/ 

U  B,  and  C,  his  feme  y  and  to  the  defendant  y  and  to  the  heirs  of  the 
barony  and  the  baron  and  feme  diedy  and  the  plaintiff  claiming  by  deed 
of  the  baron  and  feme  y  where  nothing  paffed  by  the  deedy  entered  with 
forccy  &c.  and  the  colour  was  challenged,  becaufe  the  baron  and 
feme  were  dead  before  the  claim ;  5c  non  allocatur,  by  which  he 
challenged,  becaufe  it  Is  no  colour  but  only  to  the  moiety,  &  non 
allocatur,  becaufe  one  jointenant  may  inieoff  another  of  all  the 
land.     Br.  Colour,  pi.  19.  cites  19  H.  6. 49. 

5.  In  forcible  entry  with  force,  and  detainder  with  force,  the  dc-  Bf-  Colouf, 
{cnd^nt  pleaded  that  long  before  the  plaintiff  any  thing  hady  he  himfelf  ^[l?'  q^ 
wasfeifed  infeey  and  differed  by  the  plaintiff y  upon  whom  he  entered  lour  ihall  be 
peaceably y  and  traverfed  his  entry  with  force,  or  detainer  with  force;  8»v«n  »» 
and  Pafton  J.  held  this  a  good  plea  and  colour ;  but  Markham  Serj.  t^J^*re"' 
e  contra,  that  it  is  no  colour ;  whereupon  the  defendant  faid  that  the  defend- 
T.  H.  was  feifed  in  fee,  and  died  feifed,  and  the  land  defcended  •?'  **f»  ^^ 
to  the  defendant,  and  the  plaintiff  claimed  by  deed  of  feoffment  pjJiatift 
made  bv  T.  H.  where  nothing  paffed,  &c.  whereupon  the  defend- 
ant as  (on  and  heir  of  T.  H.  entered  peaceably,  abfque  hoc  that 

he  entered  with  force.  The  plaintiff  replied  that  W.  was  feifedj 
and  InfeofTed  him,  whereby  he  was  feifed  till  the  defendant  oufted 
him  with  force,  abfque  hpc  that  the  faid  T.  H.  died  feifed,  and  fo 
to  ifTue.     Br.  Forcible  Entry,  pi.  5.  cites  21  H.  6.  39. 

6.  Entry  in  thequibus  of  difFeifin  to  the  fatlier  of  the  demandant.  •  [  567  J 
The  tenant  faid  that  B.  recovered  the  manor  of  D.  again/}  C.  of  He«ih*« 
which  the  land  in  demand  is  parcely    que  eftate  of  the  faid  B.  the  J*^'  ^?' 
tenatit  haSy  and  •  the  demandant  claimed  by  deed  made  by  the  faid  C.  aH.V  uA 
nvhere  nothing  paffedy  ice.  and  fo  gave  colour  by  him  whofe  eftate  9  E.4*  «5» 
is  defeated,  and  yet  good  colour ;  per  Cur.     Br.  Colour,  pi.  30.  iJlfprijJJS^ 

Cites  9  £•  4*  l8«  and  that  it 

ihould  be  (18)  ju  in  Brooke*  J 

7.  So  where  tenant  in  affifey&j?/  that  h  was  feifed  till  by  B.  dif  ?"  trefpafs, 
ftiftd^  and  the  plaint ff  claiming  by  colour  of  a  deed  made  by  the  faid  B.  \    tiltli 

I  a  &c. 
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w«</(iW     Sec.  ttrteredt  upon  whom  he  re-tnttred;  and  good  coloul'  pet  Cur<r 
%^4%  Br.  Colour,  pi.  30.  cites  9  E.  4.  i8. 

JtHjti^  »pe»  whom  bt  ^e-entertdf  this  is  no  colour ;  for  it  is  not  natter  in  law,  nor  dSfficnlt  to  the  Uy-gentk 
Br.  Coiouri  pi.  15.  cites  19  H«  6.  21.  Br«  Colour,  pi.  67.  eatet  9  H*  6.  32.  S.  P. 

8.  Trejpafs  by  //•  J?,  fvarden  of  the  chantery  of  D.  and  the  cht^ 
lairu  thereof.  The  defendant /i/V/  ttai^  thifaid  //.  B.  wasfnftdin 
fee^  and  leafed  to  him  for  years^  and  no  plea;  for  the  warden  widt» 
out  the  chat)lains  cannot  leafe,  and  it  ihall  be  by  deed>  bj  which 
htfaid  by  ajlrange  name  that  if.  B.  waifeifed^  and  leafed  and  gave 
colour  to  the  plaintiff' for  term  of  life  by  deed  of  H,  B,  and  no  colour 
per  Cur.  For  a  corporation  cannot  die^  therefore  he  fliall  not  fay 
for  term  of  their  lives,  by  which  he  gave  colour  for  term  of  life  of 
the  lefTor.    Br.  Colour,  pi.  6o.  cites  21  £.4.  75. 


(G)  Where  Colour,  without  alleging  or  confefllng 
PofTeflion  or  Property  ia  the  Plaintiff,  Ihall  be 
good  or  not. 

I*  'TRcfpafs  upon  the  j  R.  2.  The  defendant  faid  that  tie 
^  father  of  the  plaintiff  nvas  feifed  of  the  land  infee^  and  hid  of 
C.  in  chivalry y  and  diedf  the  plaintiff  within  age^  by  vihich  C.feifiJ 
the  ivatd  of  the  land  and  body,  and  granted  it  to  J.  S.  who  granted  it 
to  the  defendant  J  &c.  and  the  defendant  entered,  &c.  and  this  good 
colour  without  pofieflion  in  fa£t  in  the  plaintiflFj  for  there  is 
poffejftcn  in  law,  and  if  the  guardian  be  oufled,  the  heir  fliall  have 
affife  5  and  fo  upon  leafe  of  the  father  for  years,  &c.  Et  Cur. 
conceffit  that  it  was  good  colour.  Br.  Colour^  pi.  47.  cites 
2  £.  4.  5. 

2.  In  trefpafs  the  defcndant^/J  that  F.  was  pojfeffed  of  the  goods, 
and  bailed  them  to  the  defettdant,  and  after  F.  gave  them  to  the  plain- 
tiff, and  the  defendant  took  them ;  and  no  colour,  inafmuch  as  the 
piaintiiF  was  not  pofieffed  by  reafon  of  the  gift,  and  without 
pofieffion  he  cannot  have  aclion.     Br.  Colour,    pi.  73.   cites 
2  E.  4.  23. 
Br.  Eiliayy         3.  In  trefpafs  the  dckndznt  Jufi/led  for  waif     The  plaintiff 
pi.  6.  cites    challenged  for  default  of  colour ;  and  it  was  faid  that  if  he  intith 
S?c!-1— ?*  himfelfto  efray,  that  he  need  not  cbnfefs  property  in  the  plaintiff; 
xoRep.  90.  for  if  the  property  was  in  him,  yet  by  the  ftealing  and  waivingi 
\.  s.  c.  cit-  thg  goods  are  forfeited.    Br.  Colour,  pi.  52.  cites  1 2  £.  4-  6. 
ti  i^E.^i*        4-  ^^^  '^  ^*s  beld  by  all  the  juftices  that  if  the  defendant  had 
5.  b.  [and    faid  that  A.  had  been  poffejfed  of  the  goods  as  of  his  proper  goods,  ond 


^J*b<!Sct'  '*^^  ^'  hadfole  them,  &c.  that  he  ought  to  give  colour  to  the 
pUi~4.]  Md  plaintiff;  but  where  he  fays  that  they  were  Jiole  extra  pojfeffioff^ 
that  by  his    ignoti,    diCTC  Dceds   no  property.      Br.  Colour,    pi.  52.  cites 

ihewingthat    12  E.  4.  6.  [C.  b.] 
they  were  t         uj        j 

Aokn  extra  pofleflionem  cujufdam  ignot],  and  fo  it  is  not  denied  that  the  propcity  was  iSat  plaiAtiff'f} 

therefore  he  is  not  bound  to  (hew  expreftly  in  whom  the^  property  was. 

•       '  5.  & 
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5.  &  offaU  in  tnarltit  ovtrt^  if  he  fays  that  N.  foU  to  hitn,  he  S.  P.  per 
need  not  give  colour.     Br.  Colour^  pi.  52.  cites  12  E.  4.  6.  ^|?fa/^Br. 

Colour,  pi.  51,  citcft  II  E.  4*  la.    '         10  Rep.  90.  b.  cites  12  £.4.  5*  b.  S.  P* 

6.  Contra  if  he  fays  that  N.  was  pojftjfed  as  of  his  proper  gcods^  10  Rt>«  90- 
and  fold  them  to  him ;  for  there  he  proves  no  property  was  in  the  £.^|"^'.^^ 
plaintiff,  and  then  he  has  no  colour  of  adion,  but  in  the  other  s.' P.  that  if 
cafe  it  is  not  denied  but  that  the  property  was  in  the  plaintiff,  *»«  f*)*  he 
and  there  colour  need  not  be  given..  Br.  Colour,  pi.  52.  cites  himin^mai^ 

12  £•  4.  6.  [5.  b.j  kecovert,he 

ought  to  give 
colour.  But  the  reporter  fays  it  feems  to  him  that  this  cafe  11  not  well  reported  ;  for  the  reafon  there 
given  make*  againft  the  opiA  on  of  the  juftices;  for  their  reafoD  is,  that  the  plem  (halA  not  be  good  with* 
out  colaur,  when  the  pmper'y  Is  alleged  io  a  perfon  certain,  becaufe  this  proves  that  there  was  no  pro- 
perty in  I  he  plaintiff,  and  (o  bas  no  colour  of  a^ion,  and  confequeotly  this  is  a  good  reafon  chat  no  co« 
lour  fiiall  be  given»  because  it  is  an  abfolute  bar  of  the  property,  and  of  all  th«  right  of  the  plaintiff; 
•nd  io  is  the  book  Qf  31  H.  6.  x.  a«  b.  in  the  fanae  cafe*  when  the  property  it  allqged  in  a  perfon  cer« 
Uinj  and  with  this  accords  11  £•  4.   18.  b.  and  11  £•  4.  65.  a* 

7*  &  per  Cat.  &  Pigot,  where  a  vcaxi  jufifies  for  damage  feaf ant  i' 
he  {hall  not  give  colour  \  but  there  he  does  not  claim  property  in 
the  goods.     Br.  Colour,  pi.  52.  cites  12  £•  4.  i2« 

8.  Trefpafs  of  a  clofe  broken,  and  apples  taken^  &c.  The  de- 
iimdant  jufified  the  entry  by  leafe  for  a  year^  and  the  apples  grew 
there^  and  the  opinion  was,  that  this  was  no  colour  for  the  apples ; 
for  it  (hall  be  intended  that  the  plaintiff  had  property  by  other 
matter,  by  which  the  defendant  gave  colour  by  poffiffion  in  the 
plaintiff*    fir.  Colour,  pi.  58.  cites  21  £.4.  52. 

9.  It  is  good  colour  in  trefpafs  of  /beafs  between  parfon  and  vicar,  Br.  Proper* 
.that  xixt  plaintiff  claimed  them  as  parfon,  and  the  vicar  took  them:  for  ^^j^^*  y- 
hj  the  claim  the  property  is  in  him,  and  the  poffeffion  alfo,  though  — Heaih*a 
lie  does  not  claim  them,  quod  Brian  and  Chockc  conccUit.     Br.  Mat.  32. 
.Colo^r,  pi.  6^.  cites  22  E.  4.  23.  l7o  r^/. 

89.  a.  Terfus  finem  Aig*  cites  S.  C» 

10.  A  naked  colour  in  an  ejeSione  firma  is  not  fufficient,  as  it  ?°i*^'J*2• 
IS  in  ?iffife  or  trefpafs,  &c.  which  docs  not  comprehend  any  title  1.  5.e.4.q, 
or  conveyance  in  the  writ  or  count,  as  this  a£bion  does  in  both,  and  fo  it  is 
p.  3<S6.  a.  pi.  35.  Mich.  21  &  22  Eliz.  in  Ld.  Cromwell's  cafe,  w'hemarg. 
and  fays,  that  according  to  this  is  L.  5.  £.  4.  5.  in  formedon  366.^' 
mucli  argued. 


(H)  Where  Colour  ^iven,  and  after  deftroyed  by 
Pleading,  or  given  by  a  Stranger,  or  one  whofe 
Eftate  appears  in  Pleading  after  to  be  defeated  and 
avoided,  fhall  be  good  or  not. 

X.  ^T^HE  alienation  which  he  in  remainder  drfeated  by  his  entry  was 
^  admitted  for  good  colour,  viz.  the  auenation  of  the  tenant 
for  life  to  the  plaintiff.    Br.  Colour,  pi.  67.  cites  2  H.  4. 

2*  Trefpafs,  the  baron  vmfeifed,  and  infeoffed  D.  in  fee,  and 
conveyed  the  defcentfrom  D*  /a  J.  and  from  J.  to  G.feme  of  the  <fr* 

VojL.  IV.  Xx  fendant^ 


*  5^9  Colour  in  pleaningif* 

feniantf  as  Jijtir  and  heir^  and  the  defendant  in  right  of  his  feme  m« 
teredf  and  the  plaintiff  claimed  hj  colour  of  a  deed  rffedfment  made  bj 
N.fon  of  the f aid  ^  R*  the  feoffor ^  where  nothing  faffedy  Isfc,  enteredf 
upon  wham  the  defendant  re^-entercd^  and  did  the  trefpafs*  Port,  laid 
this  b  no  colour,  but  Newt.  andPaft.  jufticca  c  contra;  for  he  has 
icknowlcdged  the  franktenement  was  once  in  the  plaintiff.  Poit. 
faid)  in  affife  it  is  no  plea,  quod  fuit  conceflum.  Afterwards 
Port,  faid  it  is  not  good  \  for  it  is  given  by  N.  fon  of  R.  the  fcoflbri 
and  he  has  natjhewn  that  N.  ever  had  poffsjfion^  and  therefore  it  ii 
not  to  the  purpofe,  though  N.  was  heir  to  R.  And  alfo  the  de- 
fendant faid  that  it  is  not  good,  inafmuch  as  he  fays  that  he  re- 
enteredi  and  cut  the  trceSi  in  which  cafe,  at  the  time  of  the  tret 
pafs  fuppofed,  the  franktenement  was  in  the  defendant,  and  fo  no 
colour  to  the  plaintiff,  and  as  to  this  intent  the  plea  was  keld 
good  by  all  the  juftices,  and  fo  to  the  other  intent ;  for  thcynmi^- 
tenement  was  confeffed  in  the  plaintiff  at  one  time,  by  which 
the  plaintiff  had  judgment  to  recover*  Br.  Colour,  pi.  24.  citei 
21  H.  tf.  40. 

3*  It  is  no  plea  that  the  baron  of  a  feme  wasfeifed,  &c.  anJSd, 

and  W*  M.  abated^  and  endowed  the  feme,  and  the  plaintiff  cleimeibf 

colour,  is^c.  made  by  W.  N.     This  is  no  colour  for  the  feme,  after 

the  endowment  is  in  by  the  baron,  and  the  eftate  of  the  abat(f 

determined.    Br.  Colour,  pi.  36.  cites  38  H.  6,  7. 

Mm***  ^'  Entry  in  the  quibus;  the  tenant /im/,  that  J.  S.  wasfnfd'm 

3o!*cii)M     fi*9  '^  whom  J.  D*  releaffd  all  his  right  by  his  deed,  &c.  and  ^.  S* 

S.  d.  infeoffed  H,  que  eftate  the  tenant  has,  and  gave  colour  to  the  plaintiff 

by  J.  S.  and  J.  D.  who  releafed,  and  was  not  feifed ;  per  Piifot) 

the  colour  by  J.  D.  is  not  good,  by  which  Laycon  gave  cobur  bf 

J.  S.  only ;  quod  nota  j  and  by  the  reporter  the  firft  colour  was 

good ;  for  by  Littleton,  if  it  be  void  by  J.  D.  yet  it  is  good  hj  J*  & 

Br.  Colour,  pi.  35.  cites  38  H.  6.  5. 

5.  Trefpafs  ubi  ingreffus  non  datur  per  legem;  the  defendant 
faid,  that  before  the  entry  JJS.  was  feifed  in  fee,  and  infeoffed  timf  tad 
that  P.  claiming  the  land  by  colour  of  a  deed  made  to  him  by  J.  S.  kfsrt 
the  entry,  and  before  the  feoffment  made  to  defendant,  entered  and  w- 
feeffed  the  plaintiffs  and  tne  beft  opinion  was,  that  it  is  no  good 
colour,  becaufe  it  is.  given  by  P.  a  ftranger,  and  not  by  J^  S»  ^ 
whom  the  defendant  claimed,  and  after  the  defendant  amended  tt, 
and  by  the  reporter  the  court  ftayed  in  this  the  more,  for  that 
it  would  be  an  ill  example  of  changing  the  ancient  courfe  of  plead* 
ing  than  for  any  default  in  the  colour.  Br»  Colour^  pL  36.  cit« 
38  H.  6. 7. 


Ototour  in  jpteabfngil  5%t 


(I);  Where,  and  in  ^hat  Aftions  Colour  flialt  te 
gOQd,  without  an  immediate  Entry^  upon  the 
Plaintiff.     In  what  not. 

•   .  •  •  * 

1.  T  N  trcfpafs,  the  defeildailt  /aid,  Hat  J,  S,  lOasfir/fJj  and 
•  '^  diffeifed  hy  B.  nbho  infetiffed  the  plaintiffy  upon  whom  J.  S,  r^- 
intered^  que  ejiate  the  defendant  hasj  this  is  no  plea,  per  Brian,-  and 
the  juilices  of  Bi  R.  becaufe  the  entry  of  the  defendant  is  not 
immediately  Uport  the  plaintiff,  and  then  this  is  no  colour  to  the 
plaititifF;  contra  If  the  entry  had  been  immediately  hy  the  defendant 
upon  the  plaintiffy  to  whom  the  f aid  J.  Si  had  reUafed  all  his  rights 
and  yet  there  the  defendant  was  trefpaflbr  to  the  plaintiff  till  the 
Ttleafe  came ;  but  Brooke  fays,  it  feems  that  the  plaintiff  (hall 
not  punifh  this  without  regrefs,  and  he  canrlot  make  regrefs  aftiir 
the  releafe.     Br.  Colour,  pi.  83.  cites  5  Hi  7.  ix. 

(k)     By  whom,  or  tb  whom  it  muft  or  may  be  [  S7^  3 

given, 

I.  tN  ttcfpafs   the   defendant //r^zdln/  his  franl-tenement ;   the  Hcath'f 

*  plaintiff  faidy  that  before  the  defendant  any  thing  had,  F.  was  J^^^**  ^'^ 

feifed,  and  infeoffed  him^  and  the  defendant  claiming  by  colour  of  a  34.  [but 

deedy  &c.  made  by  F,  where  nothing  pajfedj  entered^  upon  whom  he  feemimif- 

te-^nteredy  and  bnught  the  aEHony  and  pCr  tot.  CUr.  he  fliall  not  ^""^f  ^^ 

give  colour  to  the  defendant,  but  colour  fhall  be  given  only  to  the  32.]  that 

plaintiff,  but  he  fhall  fay  that  F.  infeoffed  hiib,  by  which  he  was  ^*^«»  ^^^ 

fcifcd  till  the  defendant  entered,  &c.  and  diffeifed  Kim,  upon  fffife2r"tJrf! 

whom  he  re-entered  and  brought  the  a£tion«    Br.  Colour,  pl^  i6i  ^^u  pleads 

cites  19  H«  6.  32.  thathcwai 

,  .  .  'f'fcif  till  b/ 

A.  dilleiiedy  who  ditf  infeofF  the  plalntiffi  and  he  did  ehtir,  and  a  good  colour* 

i.  tn  trefpafs  (ff  trees  cut :   the  defendant  yJiW,  that  W.  N.  was  Colour 
feifid  infety  and  gaw  to  J^  in  tail,  and  died,  and  the  land  defended  ^"8"'  *** 
to  S,  who  diedf  and  the  defendant  as  fon  and  heir  entered^  and  gave  given  by  him 
cohur  by  5.  Quod  nota ;   and  not  by  W.  nor  J.  and  yet  admit-  who  u  firft 
ted.     Quaere,  inafmuch  as  it  is  by  one  mefne  in.  the  eonveyancei  ^^  ^^^  ^®"" 

-DOii  '^  Ti    I  veyincc,  of 

Br.  Colour,   pL  21 1    cites  21  xl.  6.  32^  otherwife  all 

before  it 
Waived.     10  Rep.  ^9.  b.  Arg.  fays,  that  with  thit  accords  *  10  H.  7.  14.  b.  15  t.  4.  3a.  a.  tt 
£•  4.  lo.  a.  Ind  12  C.  4.  15.  a.  H5d.  91  ^  b.  per  Car.  S.  P.  accordingly,  jnd  cit^  10  H.  jm 

14.  b.  15  E.  4.  31.  a.  18  £.  4*  fo.  a.  22  £•  4.  254  a.  Long.  5  £•  4^  134.  a.  and  21  H.  6.  3»*b» 
•  Br.  Coloar,  pi.  84.  (85)  cites  S.  C. 

J.  tn  ttefpafs,  the  defendant  pleaded  fine  livied  between  T.  and  C 
the  plaintiff  claiming  for  term  of  life  by  Uafe  made  by  7*.  wher§ 
nothing  pttffedy  and  Wangf.  would  have  demurred,  becaufe  in  the 
pleading  of  the  fine  the  defendant  did  not  fbew  feifin  in  the  one  nor 
tbe  other ^  viho  were  parties  to  thefine^  hut  faid  quod  finis  fe  levaffei 

ix  %  inter ^ 


i7<> 


Celouc  in  pieaufn^sr. 

infer i  &C.  hy  nvbicb  T.  acknowledged  all  the  right,  &c.  fartbeCne 
is  good  if  the  one  or  the  other  be  feifed,  by  wluch  the  MnJata 
fata  that  T.  tvas  Jetfed,  &c.  and  levied  the  fine  between  bim  and 
the  fiid  C.  at  Ad  gave  colour  as  ■bove>  and  theh  vrdl^  &c.  Br. 
Colour,  pi.  4.  cites  34  H.  6.  !• 

4.  Where  a  man  claims  by  divers  feoffments  to  bis  fBtber^  w& 
Hid  feifedy  it  is  better  to  give  ^9ur  by  the  father  than  by  tkfrjl 

feoffor  i  for  this  is  the  title  to  the  heir.  Br.  Colour,  pi.  49.  ctte9 
a  E.  4.  17. 

5.  Note,  that  it  was  admitted,  that  in  trefpafs,  if  the  defen- 
dant pleads  feoffment  by  A.  to  J9.  <vho  infeofed  >C.  who  after  iih 

feoffed  the  drfendant,  he  may  ^ve  colour  by  A.  to  the  plaintiff  or  hf 
B,  or  by  C,  who  was  in  the  mefne  conveyance,  quod  nemo  ne* 
gatit.    Br.  Colour,  pi.  46.  cites  L.  5  E.  4.  134. 

whcfc •man  aU^Xf/^  If  teU ond Jtntrol d^etnit^  nd  pntctiour  ly  irim  tvbo  hfi  dkdfitfd^  ud  wB. 
Br.  Colovfy  pi*  46* 

Coiottr  flraft  6.  Entry  in  the  quibus,  the  tcmntfaid  that  his  grandfather  vm 
2j2[*w**the  fiy^^  ^^  h  P^ifl^i^  tli^  f^fid,  and  the  land  defcended  to  Us 
iS^miaat  filherf  fc/^  entered,  and  toasfeifed,  and  by  protefiatttm  died  f^ 
by  any  and  the  land  defcended  to  the  defendant  as  fin  and  heir,  and  gave  0- 

mefne  in  the  ^^  ^  the  father,  and  becaufe  he  did  not  give  colour  by  the  grand- 
H«ith*t"^^'  f^her,  therefore  the  defcent  to  the  father  is  void,  and  (hall  be 
Max.  29.  dulled,  and  fo  he  was ;  contra  if  he  had  giren  colour  bj  tbe 
2J^^^'    grandfather.    Br.  Colour,  pi.  63;.  cites  22  £.  4.  24. 

Rep.  89.  b.  Atg.  cites  S.  C. 


Aeath*i 
Max.  «9« 

cites  S.  C. 

concordat  3 
S.  4.  N. 
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|teatVa 
Max.  31. 
cites  $.  C. 


7.  So  where  he  fays  tBbt  J.  being  feifed,  infeeffei  B.  who  iff  of 
id  the  defendant,  and  gives  cilonr  hy  B.  the  feofiment  of  J»  ii^ 
be  oufted ;  contra  if  he  had  given  colour  by  J.  quod  nota,  per 
Brian,  Catelby  &  Vavilbr,  by  which  the  firft  defcent  was  otiftei 
Br*  Colout^  pi.  63*  cites  21  fi.  4.  24. 

8.  Note,  that  colour  ought  to  be  matter  in  kw,  and  doobtfoi 
to  the  lay-gents,  ^xAfhall  bo  given  to  the  plaintijf^  and  not  to  one 
who  is  mefne  in  the  conveyance,  and  (hall  not  be  given  to  afra^ 
who  ihfeoffed  the  pkunHjf,  and  ihall  not  be  given  by  p^9^ 
determined,  viz*  where  it  appears  in  f/eading  Aat  die  poflfeffioa  il 
steterknined.    Br.  Colour,  ph  64* 

9.  He  who  claims  no  property  in  the  thing,  but  fates  iteuai^ 
trrfs^  Ha  ihall  not  give  colour.    Br.  Colour^  pL  64. 

For  more  of  Colour  in  Pleadings  in  general,  fee  iSlfflff  |  ^C^' 
tl'ttfe,  ^ttVfiXfiy  and  other  proper  titles. 
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Commtflion0  am  tommMontxsi. 


(A)     Good.     And  what  may  or  ,muft  be  done  by 
Commiffion,  and  what  by  Writ. 

J.  T  F  cwnmjfton  ifl\ie9  to  take  J,  S,  and  his  goodf,  nuithout  indiB"  S-  P-  and 

\  nunty  or  fint  of  the  parij^  or  other  procffty  this  {s  not  good}  tl&dimpr^^ 
for  it  is  againft  the  law;  per  Cur.    Br.  Coronc,  pL  ,194.  ci^es  42  fomnent  of 

Aff.  C.    12,11.  '  Ihepirtybf 

^  thif  com- 

milGony  the  comalflioMft  of  oyer  and  tenniner  took  from  him  chit  c^jiuql/Bony  bect«(e  it  was  againil 
U«Py  and  (aid  they  would  fliew  it  to  the  klag*s  couniel  j  quod  npta.  Br.  Commiffions,  pi.  i  c.  cites 
42  Afl**  5.  A  commlflion  was  made  under  the  great  feal,  to  tah  J.  N.  fa  notor'fm  fthn)  nd 

tofiife  bis  hnds  and  gocds.  This  was  refolvcd  to  be  agajnft  the  law  of  the  hnd,  unleft  he  had  been  in* 
4IAed  or  appealed  by  the  partyi  or  by  other  due  procefs  of  law*  s  loft*  54.  cites  4a  Afl*.  5.  Rot* 
Pari*  17  R.  %•  Ntt.  37. 

2.  And  if  writ  iflues  to  enquire  of  champerty^  con/piracy^  confer  S,  p.  tnd 
itracfy  ambodtxtrits^  or  to  ip<|uire  whi^  felony  J.  S.  did  to  W.  JV.  ^^'J^^^ 
all  indidments  taken  by  force  of.fuch  writs  are  void,  and  the  par-  rouesagadak 
tics  (hall  be  difipifled,  and  ihall  not  be  p.ttt.to  anfwerj  for, it  law;  for 
ought  to  be  by  commiflion.    Ibid.  ***** "  "® 

^  '  warrant  to 

them  without  ^omttiffion,  and  dam^  that  which  was  donc»  &c.  by  advice  of  all  the  juft&ces ;  qi|D4 
nota.  And  ,firooke  fays,  fo  i||  that  a  thing  cannot  it  dont  ky  writ  %viifh  ought  to  ht  hy  tommiffitn* 
Br.  CommaAoniy  pi.  26.  cites  4s  Afl*.  la.  S.«C,  cited  4111ft,  164.  . 


3*  A  comxnit^on  ir  a  deleg0i0n  by  warrant  of  (tn  aff  of  par/ia^  A« 

fuentf  or  of  the  common  /aw,  whereby  jurifdiflion,  power,  or  au-  Jlg^LfJ* 
thority  is  conferred  to  oth^s  >  ibr  all  commilEons  of  hew  inven-  nvitbott  ma 
tion  are  againft  law,  until  they  have  allowance  by  a£b  of  parlia-  offarfia- 
iment.   4  fnft.  163.  cap.  28.  ••r»/,  how 

^  '  ^      .  r  neceflarylb- 

cvcr  they  feem  to  bo;  and  comaiAoas  of  new  laqoiries.  Ire.  and  of  DewLiav«feiMi,^Te  been  coo* 
dcBiocd  by  tathority  of  padiancat,  and  by  the  coindioA  Uiw«    a  Inft.  47S,  479. 

4.  Comniiflions  under  the  great  feal  were  directed  to  fereral  [  572  J 
commiffioners  within  feVtral  counties,  to  inquire  of  divers  ar* 
deles  annexed  to  the  commiflions,  .and  which  were  to  enquire 
of  depopulations  of  hoiifes,  converting  arable  land  into  pafture,  &c.  ' 
but  that  they  ihould  have  no  power  to  hear  and  determine  the 
faid  ofienees,  but  onlv  to  enquire  of  them.  Relolved  by  the  2 
chief  juftices  and  7  junices,  that  the  faid  commiflions  were  againft 
law,  becaufe  tke  orcnces  inquirable  w^e  not  certain  within  the 
commii&on  itfelf,*bttt  fai  a  fchedule  annexed  to  it;  and  alfo  be- 
caufe it  was ta inquire  only,  which  is  againft  law;  for  thereby 
a  man  may*  be  uiijuftty  accufedby  perjury  vrithout  remedy,  it  not 
Jj^du^  wiwin  die  ftatute  of  5  Eiiz.  and  the  party  may  be  die- 

JH-z  .3  famed^ 


573  Commiiltonjet  anD  Commfl&onerf. 

famed,  and  fhall  not  have  any  traverfe  to  it.     12  Rep.  30,  3t, 
Trin.  5  Jac.    The  Cafe  of  CoRimifBons. 

4,  6  Ann.  cap.  7*  7*  ^7*  ^<>  greater  number  of  commtJ/tcner^JhaU 
be  made^  for  the  exeattion  of  any  office ^  than  have  been  employed  m  the 
fxecution  ofjucb  office  before  thefrji  day  of  this  parliament. 

(B)  Who  may  be  Commiflioners,     And  their  Power. 

f .   T  F  any  arc  made  commldioners,  and  aftemvards  others  an 
^  made  commifRonerSy  }AicJirfl  comfmfjion  is  determined.  Godb* 
f  05.  pi.  123.  Mich.  a8  &  29  Eliz.  C.  B.  Anon. 

2.  One  who  has  hctn  folicitor  in  a  caufe,  is  not  ft  to  be  a  con^ 
miflioner  in  the  fame  caufe,  Godb.  i93«  pi.  276.  Trin.  10  Jac* 
C.  B.     Fortefcuc  v.  Coake. 

3.  A  commifflion  was  direded  out  of  chancery  on  ded.  potef,  to  A. 
&  ar.  The  other  conimiffioners  would'  examine  A.  their  feUuvh 
commij/ioner  as  a  witnefjs ;  and  by  the  opinion  of  Anfcomb,  they 
cannot  compel  him  to  be  examined,  which  Dodcridge  granted; 
Brook  of  the  Middle-Temple  e  contra.  Quitre,  that  if  he  would 
ajfent  to  be  examined,  if  yet  this  examination  be  not  taken  coram 
tion  judice.  2  Rpll.  Rep.  90.  Pafch.  17  Jac.  B*  R.  Sir  Nich. 
Parker's  cafe. 

4.  Time  and  place  is  only  for  the  fixed  [firftj  meeting  of  the 
commifHoners ;  but  after  they  may  adjourn  to  another  time  or 
another  place ;  per  Ld.  Chancellor.  Chan.  Cafes,  282,  Trifl. 
28  Car.  2.     Brown  v.  Vermuden. 

And  If  5-  -A.  commiffioner  may  be  a  witnffs^  but  then  he  ought  to  be 

mmtned  ^^atnined  before  any  other  witnefs  be  examined.  Vera.  369. 
before  turn    ph  362.  HiU.  i6Z$.  Bright  V.  Woodward. 

In  hU  pre* 

^ence,  be  cannot  be  af^rwards  exunlnedi  haying  beard  f.e  former  examinationi ;  and  tberefure  die 
17th  of  Dec.  1681,  a  coninii^ioiier  whd  had  fo  done,  came  as  afterwards  and  waa  eaamioed  b  coart, 
^  1)U  depWition  was  fuppreiled.    %  Chan.  Cafes,  79*  Micji.  33  Car.  a.  North  ▼•  Cbampemooo. 

(C)     Mifbehaviour  of  Commif&oner$f     What  i$. 

And  puniflied  how. 

!•    A   Commiffioner  certifying  falfely  that  a  witnefs  was  examined 
'^^  on  oath  and  fworn,  who  never  was  examined,  b  a  great 
fault,   and  fineable.    Cro.  £.  623*  pU  17.  Micb«  40  &  41  Eii^ 
[  573  3    B.  R.    Fifli  V,  Thoroughgood. 

CommH'.  2*  Commif&on  to  examine  witnefles  went  out  to  Sir  Alex- 

«i!^!i^d  **  ^^^  ^^"  *"*  others,  wio  made  certificate  againft  Sir  Al«- 
iipon  occa.  Ander  of  partial  proceedings.  Phillips  Serj.  moved  at  the  rolls  for 
lion  of  ^r-  a  comnuffion  to  others,  to  examine  in  whom  the  mifdcmcanQr 
^aakTf  ^^»  *f  »°  Sir  Alexander,  or  iu  the-  cprti&er8>  &  fiiit  ncgatum} 
Toth.  *i  OS.  for  fuch  collateral  certijicatet  are  not  required  ptdie  commimoocrs ; 
Mor^n^"'  ^"^'^^  tbrnn  certify  the  naatters  comn|itlCfip.(i»ir<f^«X]g^  ^ 
powi^/*    if  there  be  mifdemeaaorj  1^  ibtLparty  wronged  dierebjr  mdti  ejf- 
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.davit  thereof,  and  then  take  oat  his  attachmefit.     Car/s  Rep.  43. 
cites  13  Nov.  I  Jac. 

3.  If  a  commiflioner  in  a  caufe  in  Cane,  takes  bribes  for  the  ex*  ^1^"?  '*b 
ecuting  thereof,  he  may  be  indi£bed  and  fined  by  the  common  ^;^^  '^  ^ 
law ;    per  Popham  Ch.  J.    Cro.  65.  pi.  4.   Pafch,  2  Jac.  C  B,  jaftieet. 
Moor  T.  Foftcr.  V'd^lT 

S.  C.  .S.  C.  oited  Aff  •    Show.  343* 

4.  The  plaintiff's  commiflioner  would  not  let  a  witnefs  declare 
the  whole  truth,  but  held  him  Jfricily  to  the  interrogatories  toJUJte 
the  truth  J  this  was  held  a  mifdemeanor,  and  that  commiflioners 
to  examine  ought  to  be  indiil'erent,  and  by  all  means  to  exp^efs  the 
truth,  and  they  are  not  ilri£lly  bound  to  the  letter  of  the  interro- 
gatories, but  to  every  thing  alfo  which  arifes  neceflarily  upon  It 
for  manifefting  all  tn^  truth  concerning  the  matter  in  queftion  \ 
and  where  one  of  the  commiflioners  went  out  of  the  place  to  thi 
plaintiff  into  another  room  during  the  examination,  and  had  pri* 
vate  conference  with  him,  it  was  held  that  a  commiflioner  ought 
not  before  publication,  to  difcover  to  any  of  the  parties  what  any 
witnefs  has  depofed,  nor  to  confer  with  the  party  afier  be  has  begun 
to  examine  on  the  interrogatories  to  take  new  inftru£lions  to  ex- 
amine further  than  he  knew  before,  and  if  he  does  he  is  pu- 
nifliable  by  fine  and  imprlfonment.  9  Rep.  70.  b.  71.3.  Trin* 
9  Jac.  in  the  Star-Chamber,  Peacock's  cafe. 

5.  One  of  the  commilRoners  letting  the  defendant  efcape  being 
taken  upon  a  commiflion  of  rebellion,  was  to  fland  committed  to 
prifon  till  he  brings  in  the  defendant.  Toth.  100.  cites  HilL 
18  Jac.  Sacheverel  V.  Sacheverel. 

6.  Commiflioners  upon  a  commiflion  of  rebellion,  letting  the 
party  go  where  he  lifted,  were  ordered  to  be  committed  till  they  pay 
the  debt^  Toth.  loi,  102.  cites  Trin.  18  Jac.  Nclfon  v.  Yel- 
verton. 

7.  The  defendant's  commiflioners  for  examining  witneflcs  met 
at  the  time  and  place  appointed,  but  refufed  to  join  and  a£t  in  the 
execution  of  the  commiflion  -,  and  upon  aflidavit  made  of  this, 
the  court  ordered  that  the  defendant  (hould  name  other  commif- 
iioners,  and  it  was  prayed  that  the  plaintiflF  might  name  other  com^ 
mijfioners  too,  becaufe  one  of  his  commiflioners  was  not  there,  fo 
that  it  feemed  to  have  been  a  praAice,  and  the  court  doubted 
whether  an  attachment  lay  againft  the  defendant's  commiflioners 
or  not;  et  adjomarur.  Hard.  170.  pi.  6.  Trin.  12  Car.  2.  ia 
Scacc V.  Forteicue  &  al. 

8.  If  a  commiflioner  to  take  a  fine  executes  it  corruptly,  he  may 
be  fined  by  the  court ;  for  in  relation  to  the  fine  (which  is  the 
proper  bufinefs  of  this  court  of  C.  B.)  he  is  fubjedl  to  the  cenfures 
of  it  as  attdmies,  &c.  2  Vent.  30.  Pafeh,  29  Car.  2.  C.  B.  Par- 
rot's cafe.  • 

9.  If  a  commiflioner  refufes  to  ft,  the  fuitor  has  no  remedy  by  Andatiuan- 
ai£tion  againft  him,  and  though  perhaps  his  refufal  will  be  a  con-  |«">  ">"«»' 
^mpt  to  the  court  if  without  excufe,  yet  doubtlefs  they  will  ne-  iIJ^mV^' 
frcrpuniih  the  perfon  for  it  unlefs  his  reafonable  charges  allowed  t  commimoQ. 

Xx4  Arg.  «»?«»• 
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commiffion    Arg.   Show.  343.  Mich.  3  W.  &  M.      Stockhold  v.  CbOiti^- 

to  examine     ^  ^    .  w    .^  •^  9 

witaefles        ^^"* 

thoiigh  it  waf  objeded  thtt  he  lAed  by  command  of  the  court,  and  thctdbre  could  not  take  a  ponift 
pt  reward  for  the  fenrice,  aaj  mote  than  a  flieriiT  or  baiUffi  fed  non  allocatur  \  becaofe  he  \%  apjpoiaul 
at  the  aomioadon  of  the  pert^t  ^^^  ought  to  paj  him  if  he  emptoys  him.  i  Salk.  330.  pL  i.  S.  C. 
■■        Carth.  aoS.    $•  C*  adjudged  accordingly.  ■  Show.  341,  343.  S.  C.  de  *  S.  P.  a^Jedged. 

■  Comb.   186.   Stockton  v.  Coliiron,  S.  C.   but  S.  P.  doei  not  appear.— is  Mod.  9. 

Stockwell  and  CoUiion,  S.  C.  but  sot  clearly  S.  P. 

I 

(D)     Commiflions  granted.     In  what  Cafes,  and 

how  to  be  executed. 

I.    A  Commiffion  out  of  this  court  to  prove  whether  a  child  nvas 
•^  Ugitimate,  Toth.  100.  cites  Pafch.  n  &  12  Eliz.  Crefey 
V.  Hull. — Ibid,  cites  22  Jac.  contra,    Hobby  v.  Smith. 
'    2.  A  commiffion  to  examine  witnefles  on  both  parts  upon  14 
days  warnings  to  be  given  to  the  defendants.     L.  one  of  the  defendants 
made  oath  that  neither  he  nor  U,  had  any  warnings  hut  if  any  warn- 
ing was  giveni  it  was  given  to  S.  the  other  defendant,  who  is  litiU 
interefled  in  the  caufe^  but  made  a  party  as  the  defendant's  counfd 
fuppofeth,  to  take  away  his  teftimony  from  the  other  defendant. 
Therefore  ordered  a  commiflion  to  be  awarded,  whereof  the  faid  L. 
fliall  have  the  carriage  diretbed  to  the  former  commifTioners,  and 
14  days  warning  (hall  be  given  to  the  plaintiff,  and  he  to  examiiie 
if  he  will.    Carc/sRep.  129,  130.  cites  22  Eliz.    HolUngworth 
Vt  Lucy,  Vamcy  and  Smith. 
A  Aad.sos,       3.  Commiffions  byfeveral  warrants  cannot  be  executed  and  fa- 
so^  pi.  lo.  ^ged  fimul  &  femel  by  one  and  the  fame  inquifition,  but  ought 
to  be  divided  and  feveral,  as  the  warrant  is  feveral.    Poph.  94, 
Pafch.  37  Eliz.    Pigot'scafc. 

4.  A  commiffion  was  awarded  to  prove  cvfioms^  but  parties  in* 
terefted  iball  not  be  examined  as  witneffes.  Toth.  toi.  cites  10 
Jac.    Hopton  v.  Higgins. 

5.  The  court  ordered  that  a  commiffion  fhould  go  forth  ufd 
$ut  lands  that  lie  promifiuofs/ly  to  be  liable  for  payment  of  debts 
Toth.  loi.  cites  14  Jac.     Mullineux  v.  MuIHneux. 

6.  A  commiffion  to  fet  out  copyhold  land  from  free  (and  which 
He  obfcured ;  if  the  commiffioners  cannot  fever  it,  then  to  fet  out 
.fo  much  in  lieu  thereof.  Toth.  10 1.  cites  Mich,  or  Hill..  5  Car.  2. 
Pickering  v.  Kimpton. 

7.  Where  a  man  is  to  perfB  his  anfnjjer  on  interrogatories^  or  to 
be  examined  for  a  contempt^  though  the  rule  of  court  is  that  he 
ihall  be  examined  in  4  days  or  (land  committed  j  yet  if  the  party 
be  in  the  country,  he  fhall  have  a  commiffion  to  take  his  exa- 
mination.   M.  35  Car.  2.  1683.   Vem.  187.  Anon. 

8.  A  commlmon  returnable  fine  dilatione  mull  be  executed  be- 
fore the  fecond  return  of  the  next  term,  if  executed  afterwards 
it  is  void,  and  the  depofitlon  ought  to  be  fuppreilbd»  2  Vem* 
197.  pi.  179.  Mich.  i6^0f  Anon* 
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(E)     New  Commiflions  granted.     In  what  CaSes^ 

and  how. 

I*  f^  H  £  plaintiff  and  defendant  both  Joined  in  commlffion  to 
^  examine  witnefleSy  and  the  plaintiff  having  the  carriage 
of  the  commiffion,did  not  execute  thefame^  but  did  examine  nvitneffes 
iere  in  court,  therefore  ordered  the  defendant  ihould  have  a  new 
commii&on  to  *  the  former  commiiIioners»  wherein  the  plaintiff 
might  alfo  examine  if  he  lift,  and  at  the  return  thereof  publica- 
tion 'f  and  in  the  mean  time  publication  is  flayed.  Gary's  Rep. 
160.  cites  21  Eliz.     Mackworth  v.  Swayefield  &  al'. 

2.  Whereas  a  commiiBon  iffued  out  to  examine  witne//es  on  both 
-partiesj  which  is  returned  -executed,  upon  oath  made   by  one 

G.  B.  that  he  ferved  precepts  from  the  commilEoners  upon  A. 
B.  C.  and  D.  to  be  examined  on  the  defendant's  behalf  before 
the  faid  commiihoners,  who  appeared  not,  it  is  therefore  ordered 
that  a  new  commiiRon  be  awarded  to  the  former  commiffioners  at 
the  defendants  charge,  as  well  to  examine  the  faid  4  witnelTes  as 
any  other.  Gary's  Rep.  158,  155^.  cites  21  Eliz.  Shepherd  v. 
JShepherd  &  al'. 

3.  A  nmtnefs  having  ccmmitted  a  mi/lake  in  his  examination  before  Chaii.C«4ea, 
commiffioners,  applied  himfelf  to  them  to  rediify  it,  who  told  *^«.^^"* 
him  that  the  commijfion  was  returned  to  London,  and  he  coming  s'  c?  acT* 
there  made  oath  of  it,  and  that  he  wasfurprized  by  a  hajiy  examine  cordiaglf. 
ation  ;  but  the  commijjion  not  being  opened  it  was  returned  back  to  the 
commiffioners,  with  afpecial  commiffion  to  open  it,  and  permit  the  wH^ 

nefsto  reftiff  Ins  miftaies  and  afterwards  the  fpecial  commiffion 
being  executed  and  returned,  a  motion  was  made  to  fupprefs  the 
depofitions,  becaufe  unduly  taken,  and  that  no  fuch  fpecial  com- 
miffion ought  to  have  been ;  whereupon  it  was  referred  to  the 
fnafter  of  the  rolls  to  examine  into  it,  who  called  to  his  affiftanoe 
the  fix  clerks,  and  they  were  all  of  opinion  that  no  fuch  com- 
miffion had  erer  been  or  ought  to  be  now  granted ;  fo  the  depo/l-^ 
fions  and  the  Jpedal  commiffion  were  fupprejfid.  Nelf.  Chan.  Rep. 
92,  93*    15  Car.  2.     Randall  v.  Richards. 

4.  The  defendant  having  exhibited  writings  at  a  cornmiffion 
for  examination  of  witneffes,  fuggefted  that  they  were  altered  and 
inter Ctnedjince  the  comsnifjion  executed,  and  prayed  a  commiffion  to 
examine  that  point.  It  was  obje£led  that  when  the  party  has'a 
commiffioner  prefent,  he  can  never  examine  new  interrogatories 
by  commiffion.  To  which  it  was  anfweted,  that  this  is  true  as 
to  the  menu  -,  but  the  matter  complained  of  has  happened.fmcc, 
and  not  examined  into  by  the  commiffioners,  it  not  being  then  in 

-  being,  and  though  it  Mras  replied  by  afting,  how  the  defendant 

'  could  know  this  but  by  difcovery  of  his  commiffioner,  who 

ought  not  to  difcover  die  examination,  yet  the  Ld.  Chancellor  or« 

dered  a  commiffion.  Chan.  Oafesj  273^  274.  ^HtU.  27  &  28  Car.  2« 

•  flichaidjRm'  ▼•  ]k>wthcr* 
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▼era.  SI.  5,  jffter  ptMication  and  bearing,  a  commiffion  was  granted  to 

fuVs.P.^*  examine  nnu  matters  fiarted  at  the  bearing,  upon  condition  of 

does  not  ap.  confent  to  go  to  trial  the  next  term   (an  ifiue  being  directed  to  be 

|iv.  tried  at  law),  and  return  the  commiffion  before  the  term  5  but  the 

trial  not  to  ftay,  though  the  commiffion  fhould  not  be  returned 

(which  was  to  be  from  Barcelona)  by  the  time ;  and  the  Ld. 

Chancellor  dircftcd  that  the  commiffion  (hould  be  deliTcrcd  to 

Mr.  Heme  to  fend  by  the  poft  to  Barcelona,  and  when  executed 

to  receive  the  fame  back.     2  Chan.  Cafes,  76.  Mich:  33  Car.  2. 

Newlandv.  Horfeman. 

«^'  s!*p?       ^  y  cither  party  have  a  commiffion  de  novo  after  he  has  been 

m  tot'ulcai     cxammcd  on  a  former,  he  muj^  examine  on  the  fame  interrogatoriet 

as  were  exhibited  by  him  on  the  former  commiffion,  and  no  other, 

nuitbout  an  order  or  confent  of  parties.     P.  R.  C.  22  !• 

For  more  of  Commiffions  and  Commiffioners  in  general,  fee 
C]^amindtfon>  Si\XiZ^  and  other  proper  titles. 
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!•  f  11 H  E  defendant  made  his  perfonal  appearance  upon  a  com* 
\^     miffion  of  rebellion,  for  faving  his  bond  made  to  the 
commiffioners  in  that  behalf,     Cary's  Rep.  82.  cites  19  Eli). 
Brown  v.  Derby. 

2.  Commonly  it  is  ufed  to  take  the  bonds  in  thf  name  of  the  U. 
chancellor.  Id.  keeper  of  the  great  feal  of  £ngland,  the  mafterof 
the  rolfs,  or  any  two  of  the  mafters  of  the  chancery,  all  which 
are  good  and  allowable  by  the  practice  of  the  court  of  chancery. 
Cary's  Rep.  83, 

3.  A  commiffion  of  rebellion^r  w/ ^^jw^/y^  ofco/ls  was  award- 
ed againft  the  defendant  to  one  John  ap  David,  who  did  there- 
upon apprehend  the  defendant,  and  for  his  more  fafe  keeping 
delivered  him  to  Thomas  Moflon,  Efq.  Jberijf  of  the  county 
of  Flint,  who  took  charge  of  the  prifoner  accordingly,  and  now 
refufes  either  to  deliver  the  prifoner  to  the  cpmmiffioner,  or  to  bring 
him  himfelf  into  the  court  at  the  day.  Qay  is  therefore  given  to 
the  faid  iherifF  to  bring  into  thi$  irourt  the  body  of  the  faid  de- 
fendant by  Thurfday  next,  upon  pain  of  lol.  Cary's  Rep.  150. 
cites  22  Eliz.  Evatxs,  Dean  of  St.  Afaph,  v.  ap  Rees  &  an  Bennet. 

4.  Bail  may  be  taken  on  a  commiffion  of  rebellion  for  the  breach 
of  a  decree ;  but  in  cafe  they  refufe  bail,  then  they  ought  to  bring 
the  party  up  to  the  court  without  delay  \  and  for  the  not  doing 
it,  but  keeping  him  in  prifon  for  6  wopks  in  the.  hoiife  gf  ^^ 
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wlio  arrcftcd  him,  H.  was  ordered  to  the  Fleet  for  his  Auk^  and 
to  pay  the  defendant  his  cofts  and  charges  fuftained  by  the  impri-r 
ibnmcnt.     Chan.*  Rep.  261.   15  Car.  2.     Inglctt  v.  Vaughap. 

5.  A  commiffion  of  rebellion,  by  the  courfc  of  the  court  ijuer 
only  to  thejberiffof  MiddUfex.  2  Wnis/s  Rep.  (657)  pi.  ao6.  14 
a  note  there  by  the  editor. 

For  more  of  Commlflion  of  Rebellion  in  general^  fee  COfll* 

tniflidn  aim  CommfOioneris  (C),  pL  5,  6.  and  other 

proper  titles. 


(A)   Conttnitment 


(A) 


Form  of  Commitments.    How.    In  Cafes  not 

Criminal. 

•[5771 

|.   rr^  H  E  difference  where  a  man  is  committed  as  a  erimimd^  Mich.  8  w. 
Jj^     and  where  only^y&r  contumacy  in  refufing  to  do  a  thing  3-  a.  wn 
required,    &c.    for  in  the  firft  cafe  tKe  commitment  mull  be  bj^^'livi 
until  djfcharged  according  *  to  laWf  but  in  the  latter  until  be  comply^  Jwmrs  •/ 
and  perform  the  thing  required ;   for  in  that  cafe  he  fliall  not  lie  *«»*7^'»i 
till  feflions,  but  fliall  be  difcharged  upon  the  performing  his  duty,  fyfiniuln* 
Cajrth.  153  Trin,  2  W.  8c  M.  in  B.  R.  The  Mayor  and  Church-  /««•?  aod 
wardens  of  Northampton's  cafe.  duderSwir 

warrant,  yis.  ftntU  be  cotiformt  b'mjelf  to  emr  authority ^  and  hi  thtnct  derr^ered  hy  dm  ecurfi  of  law.    But 

'  iipon  return  of  an  habeas  corpus  he  was  difcharged,  becaufe  the  nadufion  was  not  turfitant  to  tbtjtatuu 

of  hankrvpti'y   and  the  mayor  of  Northampton's  cafe  was  cited  for  a&  authority.     Carth.  153.  la 

Mar^.  Bracy'i  cafe. 5  Mod.  '^08.   S.  C.    by  the  name  of  Bracy  t.  Harrit.«»The  court 

•  thought  the  word  (confirm)  inAead  of  the  word  (fnhmit)  to  be  well  enough,  though  the  word  in  the 
m€t  is  (fubmit)y  bccauK  It  is  of  tte/ame  fenfe ;  but  becabfe  the  commiffioners  had  other  authoririet  be. 
tides  thofe  of  examining,  aod  it  did  not  appear  but  it  might  require  a  fubmilTion  to  them  in  other  le- 

•  fptittf  and  becaufe  all  powers  given  in  r  ftraint  of  liberty  muft  be  ftri^y  purfucd,  and  that  in  thia 
cafe  they  had  but  a  fecial  eutbo!  ity^  and  muft  not  exceed  it,  they  held  the  retom  naught.  1  SalJu 
348.  Mich.  8W.  B.R.  Bracy*i  cafe. 

Bo  where  the  warrant  returaed  of  a  commitment  by  cooimiffionert  of  bankrupt,  for  refufing  to  be  ex- 
amined by  them,  was,  vis.  or  cthtrwife  difcbarged  hj  dne  courfi  of  iaWf  it  was  held  naught ;  for  the 
ftatate  is,  beAalt  he  eommitted  until  befithnut  bmfil/to  ho  examintd  hj  the  comwijMoueru  1  Salk.  t  CI« 
HMl.  1  Ana.  B.  R.  HoUingihead^a  cafe. 

1.  Defendant  was  committed,   upon  a  convidion  for  deer^ 

Jlealmg,  for  a  year^  and  till  fuch  time  as  he  fiiould  be  fet  in  the 

pillory,  whereas  the  zGt  fays  for  a  year  only,  and  therefore  he  was 

Mifcharged.  Cumb.  305.   Mich.  6  W.  &  M«   iq  B.  }l«    OarVs 

cafe. 

3»  An 
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BatitftooM 
be,  thcB  to 
reroatn  «frf// 
htpaU  4t- 

t\.%.  doth 
appoint. 


€dmmftm«nt«    . 

3.  An  ovirfier^  who  by  the  ftat.  43  EEz.  tap.  1.  may  be  com- 
mitted tin  ht  account,  waa  eoounitted  till  he  fbould  he  deltverd 
by  due  courfe  of  law^  and  ttdj,udged  voidf  becaufe  it  dkl  not 
purfm  the  Jmwo»  Cited  per  Wright  Sen.  Ciunb*  305.  Mich. 
6W.&M.  inh.  R,  in  Clark's  cafe. 

T\ic  Mayor  and  Church-wardent  of  NorUianiptoii*i.M(e« 

l|.  Record  of  xommitment  Aould  be  m  the  pnjimt  tuft  s  per 
Holt  Cb.  }.  12  Mod.  st€.  Fafch.  13  W.  3.  The  King  ?. 
Brown. 

For  more  of  Conflmitment  in  general,  fee  l^abcajt  COtpQjt 

(F.  2)  and  other  proper  tides. 


4«^ 


(A)     Gommony   ox  Xe^r^/. 


Ci 


TH£  lorJ.oi  the  manor,  .^^  j/'-A^/  tu^r/  .i/f  tnisfi  /iif 
tenants  have  mammon,  may  feed  the  common  per  mie  & 
per  tout  of  con^mon  right,  without  difturbance.  18  £.  3. 43* 
^8  AIT.  4-] 


Fol.  396* 

*  There  arc 
cnly  4  mamm 
mr  pfcom* 

common 

mgrofsf  aod 
kj  rtajou  tf 

ibid  ai  to 

common 

wttnnt 

orcommo* 

yanti«»  it  is 

not  any  of  tlwm }  idMved  by  all  the  jofticei  of  C.  B.  6  Rap.  90.  a.  HIU.  14  Jac.  C.  B.  ia  Gate- 

wood*a€a&.  S.  P.  accordingly!     Cro.  £.  363.  pk  25.  Mich.  3&4k  37  EUa.  C.  B.  inafe 

of  Fowler  t.  Dale— See  tit-  InhabUantt  (B). 

Admitted,  arg.  that  the  owner  of  the  CmI  may  feed  with  his  ttnant  who  hia  a  right  of  C9gHBn> 
%  Mod.  »75.  Mich*  sg  Car.  i.  C.  B. 

[S7«] 

For  by  ihia  [2.  If  the  owner  cfthefiil  grants  to  another  eamnmnjans  numhr 
m^mnLd'  ^^^^9  y^'  ^^^  grantee  cannot  ufc  the  common  with  fo.many  at- 
per  Br«oke    tie  that  xht. grantor  Jhali  not  have  fuffidimt  cmnnMH  for  his  caUk* 

J.Qftodnon   12.H.  8.  2-1 
aegatur.  Br* 

C:aaMKMi,fI.^49*  (4S.>ciiaa^.  C Itwatfiad  byCoiceCh.  J.  that  ht  ncfes  knew  fMhcoat* 

.  ■WDM'  graMody  h«t  yct»  nocwithAnndiog  fuchrgpnt,  the  lord  may  coounoa  with  fuch  giaacee  j  aad  al6i 
the  gramen  ought  to  «!•  the  cpomdoa  .with  ^icafooaUejiiunber ;  and  to  this  the  lard  chancettan«BNi* 
Roll.  Rep.  365.  pi.  1 8.  Pafch.    14  Jac.  If  s  mm  riainii  bj  prr frriprinn  any  minirr  nf 


snon  in  another  msn*s  landy  and  that  the  owner  of  the  land  ihall  be  excluded  to  have  paftuic,  cft<wcf«f 
or  the  like,  this  is  a  preficription,  or  cuflom,  againft  the  law,  to  exclude  the  owner  of  the  foil}  ior  it  is 
againil  the  nalnre  ofihia  wncdcnanMn*  aad  itwmimpliedintheAcibgiint,  thatthnovaaeciDfilK  feii 
Aould  take  his  rodboaWc  F^  thof^  at  Jus. hceaadjtfd|ed.  <^. JUtt*.|S»« i»(k).  ■  ■!« (I) 
jfL  5*  S*  C« 


C3.Tke 


Common.  578 

[3,  The  lord  hyprefcription  may  agifl  the  cattle  of  a  firanger  In  It  ftemi  ■<!- 
the  commn.    30  E.  3.  27.]  cir.  dm 

the  licence  of  the  kml  to  a  ftrtnger  to  put  fait  hetftt  intx>  the  cmnmon  is  good,  if  fafficient  common  be 
ieft  Ant  the  commonen.    2  Mod.  6«  Hill.  26  ft  17  Car.  i.  C.  B.  in  cafe  of  Smith  ^.  Feverel. 

* 

[4.  But  nmthout  prefcription  the  lord  cann^  agift  the  cattle  of 
a  ftranger  in  the  common.     30  £.  3.  27.] 

5.  One  mxj  trefcribe  to  hzyt  file  pafturage  in  fuch  a  place,  from  Cro,J.io8, 
fuch  a  time  to  lucll  a  time,  ekcluftve^  of  the  owner  of  the  foil,  g*' ' '^  J^^| 
Cited  Cro.  J.  257.  to  have  been  fo  refolved  in  Kenrick's  cafe.        s.c.Ls.p' 

Admitted.-^ 
Ydv.  X19.    Kenrick  ▼.  Pargiter*   S.  C.  &  S.  P.  admitted.  ■  Noy^  130.  S.  C.  &  S«  P.  a4« 

jn4yd.     ■     I S.  C.  cited  Bulft.  94. 

6.  If  one  is  fcifcd  of  a  manor,  in  the  wafte  whereof  the  tenants 
have  common,  and  the  king  grants  warren  to  the  lord  in  fuch  divi" 

fon  of  the  mamtr  i  adjudged,  that  the  lord  cannot  ufe  his  warren^ 
and  put  conies  in  the  waile  in  prejudice  of  the  commoners* 
Jo.  12.  Mich.   18  Jac.  C.  B.    Grifell  v.  Leigh. 

7.  Copyholders  may  plead  a  cuftom  to  have  folam  tsffeparakm 
pafiuram  omni  anno,  omni  tempore  anni,  and  that  excluuve  of  the 
lord,  and  in  fach  cafe  Icvancy  and  couchancy  is  not  neceffiury^ 
i  Lev.  2.  Pafch.  23  Car.  2.  B.  R.    Hopkins  y.  Robtnlbn. 

8.  Though  the  copyholders  hx^z  folam  i^feparatempa/hiram^  &c.  '*  ***• 
yet  the  lord  may  diftrain,  for  other  damage,  the  beafti  ^fafhran^  ^^ 
ger^  who  has  no  right  to  pUt  in  hi&  beafts,  though  the  lord  has  no  niinei,  9tt. 
intereft  in  the  herbage  j  per  Hale  Ch.  J.    a  Saund.  328.  Pafch.  ^|°  Vie. 
23  Car.  2.  in  cafe  of  Hofldns  ▼•  Robins.  '  ^* 


(B)    Common  of  the  Lord.    Who  fliall  have  it. 

[i.  T  F  the  hri  alien  in  fee  the  foil  where  die  common  is  to  be 
^  taken,  faving  bis  power  of  feeding  as  lord^  he  ihall  have 
Common  there  as  lord,.     18  E.  3.  43.     18  AIT.  ^.  admitted.] 

[2.  If  the  lord,  without  anyjavingj  aliens  Ac  foil  where  the  *  j^y* 
common  is  to  be  taken,  his  common  as  lord  is  gone  by  the  feoffinenty  StyIm? 
hit  the  alienee  of  the  foil  may  feed  it  as  the  hrd  might  have  done  book  of  ft 
before,  for  that  this  common  is  given  bccaufe  it  is  in  his  foil,  ?•  J?^*  ^ 
where  the  lord  has  it,  and  not  bccaufe  he  is  lord,  and  tins  rea-  Si^ifc,  *  » 
fon  holds  here.    See*  r8  E.  3.  30.  b.  43.  for  it  feemsthat  diey  WrdcmiU 
may  approve  it.     t  i*  Aff.  56.  b.]  wtlim 

|m  own  bndy  yet  he  bid  peAne  Cbera^  in  lieu  of  thit  pnfi^  Mii  when  he  Iim  difmliled  UnftU;  Up 
ieolice  ihall  banre  common  in  lieu  of  the  paftuie  which  h«  had.  Adjornstur.  [ThaamayMplit 
erplain  Roll,  pi.  s.  which  fceou  fomewhat  obfciue.]  f  Br.  Cohubod^  pi.  %%,  citn 

iSAn;  pt4-  s*«.  tCS7>] 
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« 

(C)     Ck>mmon  Appendant*     What.     \Andbo'W.'\ 

•Pibdi.  [i.  |T  IS  not  common  appendant  unlefs  it  has  l>een  appendant 
!fr.?L  ^  time  out  of  mind.    *  40  E.  i.  16.  b.  +  26  H.  8.*  4.    17  E. 

sTc 3.a6.b.   sAff.  a.] 

•f  Br.  Com- 

flion,  ph  I.  ctt^i  S*  C.  fccordtngly,  and  a  man  cannot  make  fuch  commoii  tt  tKra  day,  and  itji  «p. 
pcjidin(  only  to  arable  land,  and  not  to  the  boafe,  or  any  other  land,  and  »t  (Eall  be  only  for  the  beaib 
wbicii  feed  the  fame  land  to  which,  &c.  per  Hales,  to  which  Fitsherbert  agreed.  ■  ■  Common 
appendant  is  to  have  common  to  his  anble  land,  and  for  hu  beafts  that  plough  his  land,  and  compeikf 
IHt  landf  ▼!*•  for  hit  horfea  and  oten  to  pkmgh,  tnd  for  his  cows  and  flicep  to  tompcAer.  Br.  Com* 
BBon,  pi.  13*  citet  37  H.  6.  34.  *  Br.  Common,  pi.  16.  eites  S.  C.  ft  S.  P«  and  tbeitfeie 

it  cannot  be  claimed  to  land  newly  appfOTtd  out  of  the  wafte..  Br.  Aifife,  pi.  37.  (36)  cites 

s.  c.  &  s.  p. 

)  Br.  Cora.  [2.  For  iuch  common  can  Mt  be  created  at  this  daj.  %  %6  H.  8^ 
SS's^b!'  4-  i  S  Aff.  9.  per  Herlc-] 

J^  S,  p.  uid  fee  pl«  I.  fupray  and  the  notes  there.  §  Fitsh*  Affile,  pi.  134.  cites S.  C« 

This  fliovM  .  f  J.  Common  appendant  is  y  common  right.    16  H.  4.] 

ve  so  H.  o. 

4.1.1— -Br.  Coramony  pi.  i.  S.  C.  ft  S.  P.  that  it  ii  of  common  right  before,  time  of  memory. 

S.  P.  per  Cur.  4  Rep.  37.  a.  in  Tlnii^ham*a  cafe,  and  that  it.commences  by  operation  of  Uv,  ii 
favour  of  tillage. 

In  fttch  cafii  [4.  If  the  hrd  of  a  manor,  before  the  Jiatute  of  qma  en^tora 
^manute-  terrarum,  h2A  made  a  feoffment  rf parcel  of  the  mamr  to  bold  of  bim^ 
^endora  fer-  the  fcoffce,  as  incident  to  the  grant,  ihould  have  had  common  m 
Titium  foc«  the  waftcs  of  the  lotd*    Mich.  0  Jac.  B.  per  Coke  and  Fofter.] 

fliould  have 

common  in  the  faid  waftet  of  the  lord  for  two  caufes ;  ift.  As  incident  to  the  ieoffment,  for  the  ftef- 
iee  could  not  plough  and  manure  his  ground  without  beafts,  and  they  could  not  be  fuftalned  wiihoot 
paftnie,  and  confiiquently  the  tenant  Aould  have  comtnon  in  the  wnftes  of  the  iosd  for  his  beafts  which 
do  plough  and  manure  his  tenancy,  as  appendant  to  his  tenancy,  and  thi)  wxs  the  beginning  of  comwni 
appendant.  The  2d  reafon  was  for  nuintenance  and  advancement  of  i^ricttltun  and  tillage,  whicb 
vas  much  favooied  in  law.    %  Inft.  86.        See  (G)  pi.  6. 

« 

[5.  G>mmon  appendant  may  be  through  all  the  Jfor^  faving  at  a 

certain  time,  at  what  time  the  lord  feecb  it.     27  £•  3-  86.  b.J 

Bf.  Com-         6.  If  a  man  grants  80  acres  of  land  %uith  common  in  ^  as  much 

^^*°^     as  pertains  to  two  oxganges  ofland,  this  does  not  make  the  common 

pi.  )7.  cites  to  be  appendant  if  it  was  not  appendant  before;  per  Herle  J.  & 

S.  c non  negatur ;  for  it  feems  clearly  that  it  cann^  be  iMendant  hut  hj 

Br.Prefcnp.  ^^^  oi  prefcription ;  quod  nota,  but  contra  eUewnexc  of  appur^ 
cites  3  Afli;   tenant.    Br.  Incidents,  pi.  9.  cites  5  An.  9. 

^.  S.  P.  and 

fb  arc  all  the  editions^  but  they  iecm  mif-priated,  there  bdqg  no  loch  poiot  tlxres  vi^  *^  ^^^"^  ^ 

ii  heiei  5  Aff*  9. 

7.  Every  common  by  reafon  rf  vicinage  is  common  appendant  i  per 
Littleton  J.  which  none  contradi&ed  nor  affirmed  Br.  Cdmmon, 
pi.  30.  cites  7  £.  4.  26. 
F  j3o  1  8.  In  trefpafs,  the  defendant  juftified  bectfufe  he  and  all  thofe 
whofe  eftate  he  has  in  fuch  lands,  have  had  common  appendant  €0 
the  faid  land,  in  the  place  where,  &c.  with  all  manner  of  beafts, 
kvant  and  couchant  upon  the  fame  land^  by  which^  &c.  per  F»r- 
1%  bih 


fooij  this  is  common  appurtenant ;  for  if  it  was  common  appendant 
he  ihall  not  have  common  with  all  manner  of  beqfts*  Br.  Common^ 
pi.  12.  cites  9E.  4.  3. 

9.  The  word  (pertinens)  is  Latin  as  well  for  appurtenant  as  ap-  ^o-  Litt. 
pendant,  and  therefore  the  fubje^a  Materia^  and  the  circumftance  p*'*  ••  *• 
of  the  cafe  muft  dired  the  court  to  judge  the  common  to  be 

either  appendant  or  appurtenant ;  fie  diftum  fuit ;  4  Rep.  38.  a. 
Mich.  a6  &  27  Eliz.  B.  R.  in  Tirringham's  cafe. 

10.  A.  feifed  of  2  yard-lands  with  the  appurtenances,  had  com*  »3  Rep-  *^ 
mon  oipajiurefor  a  certain  number  of  cattle  ;  this  was  common  ap-  t,^/J]  '3^ 
pendant.     Brownl.  180.  Morfev.  Wells.  s.  c.  «-' 

folitcd  tfaac 
there  it  no  difference  when  the  prefcription  js  for  cattle  levant  and  coochant,  and  for  a  cerUia  Bumbv 
•f  cattle  levant  and  couchant,  but  otherwife  of  common  appurtenant. 

XI.  Common  appendant  unto  land  is  as  much  as  to  fay  common 
'for  cattle  levant  andcouchant  upon  the  land  in  which^  &c.    Refolved* 
13  Rep.  66.  HiU.  7  Jac  C.  B.  Morfe  v.  Webb. 


(D)     The  feveral  5(?r/x  [of  Common  Appendant],   ^^t^ 

[i.   A  Common  appendant  maybe  upon  condition.     37  H.  6.  34.  At wherta 
-^  (it  feems  to  be  intended  limited.)]  "*"  ^^ . 

^  '-*  common  la 

looacrts  when  it  is  not  fown,  this  ii  conditionally.  •  Br.  Common,  pi.  13*  diei  S.  C.  per  Moyk«-« 
Fitah.  TrefpafSi  pi.  85.  cites  S.  C. 

[2.  Common  appendant  may  be  unlimted^io  quamdiu  he  pays  fo  Br.  Com- 
much^  fo  tamdiu  as  he  f ball  be  living  upon  fucb  a  boufe  to  which  the  ^tea's*  c'* 
common  is  appendant.     37  H.  6.  34.]  Fi'tzlu 

Trefpaffl,  pi.  85.  cites  S.  C. 

[3.  ioj  common  appendant  may  be  to  common,  afier  the  com  is  Br.  Com- 
fevered^    till  it  is  re-fowed.     1 7  E.  3.  26.  F.  N.  180.  E.   37  H.  "^"'iJc?' 
6.  34.]  &  s.  p.  * 

implied.-^ 
A  man  frtfcnhed  to  have  common  appendant  in  the  place  where,  &c.  for  all  cattle  commonable,  &c» 
(▼is.)  '^  tbt  land  was /owed  by  the  (onjent  of  the  commoner y  then  be  was  to  have  tio  ecwimon  till  the  ecru 
%pas  cut ;  and  then  to  have  common  again  till  the  land  %oa»  Jtnoed  ^  the  like  conftnt  of  the  commoner  | 
it  was  objeded  that  this  prefcription  was  againft  common  right,  for  it  was  to  prevent  a  aian  from  fow« 
ing  hi&  own  land  without  the  leave  of  another ;  but  the  whole  court  held  the  prefcription  good,  for  tha 
owner  of  the  land  cannot  plough  and  fow  it  where  another  has  the  benefit  of  common;  but  in  diit  caie 
both  parties  have  a  benefit,  for  each  of  them  have  a  qualified  intereft  in  the  land,  i  Le.  73.  pl«  ioo« 
Mkh.  29  ft  30  £lis.  C.  B«  Hawkeav.  Mollioeux. 

[4.  So  it  may  be  to  common  in  the  meadow  afier  the  hay  carried 
till  Candlemas.     17  £.  3.  26.  34.] 

[5.  So  it  may  be  to  common  in  the  pa/fure  from  thefeqft  of  St. 
Auguftin  till  All-Saints.     1 7  £.  3.  26.  b.  34.] 

[6.  So  it  may  be  to  common  between  the  faid  feafls  before  men- 
tioned \  and  j^  the  tertenant  puts  in  his  cattle  before  the  feafl  of  St. 
Augufiin^  then  be  may  common  there  alfofrom  the  Invention  of  the 
tioly  Crofs  till  All-Saints.     1 7  E.  3. 26.  34.] 

[7,  So  it  may  be  to  common  2  years  after  the  corn  cut  and  carried   C  S^I  3 
'4way^  till  it  is  refowed,  and  every  ^d years  p^r  totum  annum.     22 
Afl**  42.  admitted.} 

[8.  A 


[8.  A  nun  mij  hare  common  appendant  fir  $o  ti^U  m  an 
pbcfs  and  to  the  fam  land  €ommm  f^^dant  alfr  m  amber  flaee^ 
for  part  of  the /aid  cattle^  amdfi  may  take  it  tobere  beOeqftu     17  £• 
3. 34.  b.] 

(E)     To  u'bat  it  fhall  be  appendant. 

•  Br.  Oott.  [i.  tT  ought  to  be  appendant  to  arable  land.     *  17  H.  6.  ia. 
^^v,.         l+a6H.8.40  37       P34. 

+  Bf.  Common,  pi.  i.  cites  S.  C. F.  N.  B.  180.  (B)  in  the  maw.  of  the  o«w  edidoii, 

[419.]  citw  8.  P.  by  FrUbt,  ao  H.  6.  4.  and  by  HulU  accordiogly,  5  Afl*.  2. 

Br.  Cam.        [i.  N<a  u  ot^  kiid  xiaa9siit]c.    35  H.  8. 4.  Not  to  a  houfc 
5S  sr'c."  a6  H.  8. 40 

aad  botk  die  £ubc  poinu*  It  li  only  appeodant  to  ancient  Arabic  land  hide  ^d  galne :  per  Car. 

4  Rep.  37.  a.  Mich.  26  Oc  17  Elia.  B.  R.  in  Tirringham^t  cafe. 

It  It  againft  the  natore  of  common  appendant  to  he  appendant  to  meidow  or  pafture,  and  theitfoift 
in  the  principal  cafe,  the  picTcription  being  laid  to  have  common  appendant  time  out  of  mind,  to  a 
hoiifey  meadow,  and  paftore,  at  well  as  to  arable  land,  by  which  it  appeared  to  the  court  that|d}cR  had 
teen  a  Konfe,  meadow,  and  pafture,  time  out  of  mind,  it  was  refolved  for  that  rcaion,  thai  this  mt 
coouBoii  appurtenant  and  not  appendant  j  but  if  a  man  has  had  common  for  beafts  which  fcrve  ibr  bU 
floiiffa,  appendant  to  his  land,  and  perhaps  of  laie  time  a  houfc  is  built  upon  part  thocof,  and  fotne 
part  is  employed  to  pafture,  and  fome  for  meadow,  and  this  for  maintenance  of  tillage,  which  was  the 
ongbal  cMife  of  the  common,  in  this  caie  the  common  remains  append^t,  and  it  &nU  be  intended  ia 
refpnff'of  Che  continaai  ufage  of  the  common  for  beafts,  Icrant  and  couchant  upon  fnch  hud  that  at 
fiift  ntt  waa  anhle  \  but  in  pleading  he  ought  to  prefcrib  to  have  it  to  the  land.  4  Rep.  7.  a.  b.  in 
B.C.perCv. 

^**  ^'         [3*  It  eqnmt  be  appendant  to  land  which  is  approved  wtbmtme 
SS  S.'c.    S^'w^*^  ^^  rf'^  ^^^  of  the  lord.     5  Aff.  a.] 

Br,  AlBfe,  pi.  117-  (1x6.)  cites  S.  C.  F.  N.  B.   180.  (B)  in  the  maig.  of  the  new 

t£tioB»  419.  citea  S.  C*  and  10  E.  2.  accordingljr,  and  there  the  land  to  wAuth  it  may  bs  jmeadtfc 
h  called  m  [hide]nndgain#  1         4  Rep.  37.  h.  S.  C.  cited  per  Cur. 

£4.  Common  of  turbary  our^be  appendant  U  land.  5  AC  9* 
Ad*  [admitted.] 

5.  The  lord  may  have  in  the  land  of  his  tenant  common  apppn4- 
ant  to  bis  own  demefnes  g  per  Green.  F.  N.  B.  180.  (D)  in  the 
new  notes  there  (d)  cites  18  E.  3.  Admcafurcment,  7. 

6*  A  man  may  prcfcribe  to  Jiare  common  appendant  to  lit 
enpmr$  for  all  the  demefnes  ihall  be  intended  arable,  or  at  kafti  in 
conftruftion  of  law  (reddendo  fingula  (ingnlis),  ihall  be  appendant 
^  fuch  demefnes  as  are. ancient  arable  land,  and  not  tojand  newly 
gsuned  and  improved  out  of  the  waftes  and  moors,  parcel  of  the 
manors  per  Cur.  4  Rep.  37.  b.  Mich*  Tfi  ^  27  Elus.  B.  ^.  is 
Tirringham's  cafe. 

7.  Common  may  be  appendant  to  a  carve  tfland^  and  yet  a 
carve  of  land  may  contain  .meadow,  pafturcj  and  irood,  as  is  held 
<}£.  3.  42.  but  it  {hall  be  applied  to  Uiat  which  agrees  with.die 
nature  and  quality  of  a  common  appendant,  and  po  tncoog^^ 
.aopoirs  $  per  Cur.  4  R^p.  37./b.  Mich.  26  &  27  EU?.  JB.  &.  in 
Tirringham's  cafe. 

.8.  A  man  prefcribed  &r  common  for  all  ^mmouahle  bea^  as 
io  Ueboufe  appertaining^  and  in  arreft  after  verdift  the  court  (aid, 
that  upon  demurrer  it  might  perhaps  have  bcea  ill  %  bnt  after  ^^ 

13  dia^ 
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Ai&i  though  it  be  neither  appendant  nor  appurtenant y  tsfc>  in  JiriBnefs 
oflawy  yet  it  is  good  enough,  and  they  ought  to  intend  it  appur- 
tenant, and  judgment  for  the  plaintiff.  2  Sid.  87.  Trin.  1658. 
Stoneby  v.  Muflenden. 

9.  A  prefcription  for  common  for  all  cattle,  levant  and  couch-  1  Salk.  169. 

ant,  as  appendant  to  bis  cottage^  was  held  a  good  prefcription,  by  f**  *•  ^*  ^' 

HoItCh.  J,  and  the  cciurt;   and  by  Powell  J.  z  cottage  contains  a  jngiy.  ^ 

curtilage^  and  fo  there  may  be  a  levancy  and  couchancy  upon  a  Holt  Ch.  j. 

cottage,  and  it  has  been  fo  fettled,  and  there  is  no  difference  be-  ^**^  ^^I^a 

tween  a  meflTuage  and  a  cottage  as  to  this  matter;  the  ftatute  de  the  trial  of 

extentis  manerii  favs,  that  a  cottage  contains  a  curtilage,  and  that  aniifuewhe- 

they  will  fuppofe  that  a  cottage  has  at  leaft  a  court  to  it.     2  Ld.  ^"^^^^^ 

Raym.  Rep.  1015.  Hill.  2  Ann.  Emerton  v.  Selby.  chant  before 

Hale  Ch.  J. 
who  held  ^^  foddering  of  the  cattU  in  the  yard  evidence  of  levancy  and  emcbaney*  6  Mod.  xi^* 
Anon.  S.  C.   and  the  court  held,  that  a  CQUage  mpl'ui  a  court  and  huckfidt. 


(F)     [Appendant.]     For  wtat  Cattle, 


V 

f  I.   iT  ought  to  be  iox  fttch  cattle  as  plough  his  landy  (to  which  it 
-*-  is  appendant,  as  it  feems,)  and  compefler  it,  fcilicet,  horfes 


*  Br.  Com- 
moiif  pi-  13* 
cites  S.  C. 

and  oxen  to  plough  the  land,  and  cows  and  (hecp  to  compefter  it.  — ibid. 
♦  37  H.  6.34.    10E.4.  io.b.]  tin^T^ 

that  It  fliall  be  only  for  fuch  bcafti  as  compefter  the  fame  land,  &c.  Co.  Litt.  122.  a*  S.  P«  «*iM 

S.  P.  per  Cur.  and  fame  cafes  cited  4  Rep.  37.  a.  in  TyrriQgham's  cafe. 


[2.  But  he  (hall  not  ufe  it  with  goatSy  geefej  or  fuch  like,  for  ^^-  C«m- 
thcfc  are  not  neceffary  to  do  ut  fupra.     3  7  H.  6. 34.]  "^'  |*'  c!* 

for  thcfe  are  not  ncccflary  to  plough  his  land,  or  to  feed  it.  Fin.  Law,  Sto.  56.  S.  P* 

[3.  And  therefore  a  prefcription  to  have  covitnon  appendant  for  all  t  Br.  Com- 
manner  of  cattle  is  not  goody  becaufe  it  comprehends  goats,  geefe,  ^^'|.  cV' 
and  fuch  like  \  but  this  is  common  appurtenant,  t  37  H.  6.  34.  that  where* 
b,  per  Curiam.    Contra  1  4  H.  6.  6.  b.]  «"  «^*-™» 

*  •  common  for 

al)  naoner  of  bcafts,  he  may  put  in  hogs,  goats,  and  the  like.  t  See  (M)  pi.  2.  which 

feexns  to  be  the  caie  intended  here,  and  tliatit  ihould  be  14  H.  6.  6.  as  it  is  there. 

4.  In  aflife,  the  plaint  was  of  common  with  all  manner  ofbeafls  ; 
Fiiher  faid,  that  goats  and  geelc  arc  not  beails  of  common ;  judg- 
ment of  plaint }  &  non  allocatur ;  the  reafon  feems  to  be,  becaufe 
ic  ihall  be  intended  beaftt  which  are  commonable,  fir.  Common, 
pi.  42.  cites  25  AiT.  8. 

5.  A  man  cannot  have  common  for  beads  in  which  Ke  has  not 
a  general^  or  fpecial  property.  a  Show.  32^.  pi- 337*  Miclu 
35  Car.  a/Manneton  v.  TrevUliaa. 
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(G)     Common.     [Common  Appendant.]  For  bow 

many  Cattle. 

Br.  Com-  [t.  'T'HE  common  is  admcafurablc,  according  to  the  quaPttjand 
*^!!I*/!^'  i  Quantity  &f  the  freehold  to  which  he  claims  to  have  this  com- 

s.  p.  u  to    won  appendant.   37  H.  6.  34.] 

tlie  quantity. 

^  -'—    »       [2.  Scilicet, ySr  n/Zthofe  which  arc  levant  and ccuchantuf  on  the 

*  Br.  Common,  pi.  S.  titei  S.  C. 

See(l)pl.4*  [3,  He  that  r£»W  common  by  force  of  2  prefcriptian^  as  an  in» 
Slereif  no***^  habitant  of  a  town,  (hall  have  no  other  cattle  to  common  there  but 
difference  what  are  levant  and  couchant  within  the  fame  town.  15  £.  4. 32. 
y^mwk  this  b.  Curia.] 

gfptmdsnt ;  for  he  who  hu  common  appendant  to  an  acre  of  land,  Aall  not  ufe  the  common  with  other 
fccafti  but  thofe  which  are  hvant  and  couchant  upon  the  f4id  acre  }  per  Pigot,  with  which  agreed  ihe 
opinion  of  the  court.     Br.  Common,  pi.  8.  cites  15  E.  4.  32. 

[4.  Common  appendant  may,  by  ufage^  be  iinsited  to  any  certm 
number  of  cattle.  17  £•  3.  27*  34.  b.J 
Brownl.  xy.  S*  So  many  cattle  as  the  landj  to  tuhich  the  common  is  appur- 
WIL  ujac.  tenant,  may  maintain  in  the  winter ^  fo  many  (hall  be  faid  levant  and 
Fiaxmui,  cOuchant  \  it  was  reported  by  Serj.  Attee  to  have  been  fo  faid  by 
feemi  to  bo  Coke  Ch.  J.  at  Norfolk  aflifes,  and  to  this  Warburton  and  Hutton 
L  P.*  ^     agreed.    Noy,  30.  in  cafe  of  Cole  ¥•  Foxman. 

fiot  appear. »  Sheep  levant  and  couchant,  !•  intended  as  many  ai  the  land  will  maintain.    Vnt.- 

54.  HIU.  21  9e%%  Car.  1.  Piefcription  for  all  beafts  levant  and  couchant  upon  a  houfe,  &«U 

he  intended  thofe  bcaih  which  are  nouriihed  and  fed  upon  the  land,  and  may  there  lie  in  fummer  aod 
winter.  Agreed.  But  fome  thought  that  beafts  cannot  be  levant  and  couchant  upon  ahoufe  withooia 
curtelage.    2  Brownl.  101.  Mich.  9  Jac.  C  B.  in  cafe  of  Patrick  ▼.  Lowre. 

M.S.  Rtp.       6.  Jn  replevin  the  plaintiff  declares  for  taking  64  fliecp  in  a 

ato!*'iA.**     place  cWed  Somer-lees  in  the  parifli  of  D.  in  Somerfetfliire.  The 

c.  B.  Ben-  defendants  avow  the  taking,  for  that  the  place  where,  &c.  contains 

net  V.  Reeve  |qq  acres  of  land ;  that  at  and  before  the  taking  Rich.  Bowes  was 

feifed  in  fee,  &c.  and  that  the  cattle  wejre  damage-feafant,  and 

that  they  dillrained  thcn^  as  his  baUifFs.    The  plaintiff  in  bar  to 

this  avowry  pleads,  that  long  before  and  at  the  timp  when,  &c 

one  Philip  Biggs  was  feifed  in  fee  of  a  certain  acre  of  land  called 

Old  Hafter,  fituate  in  D.  and  that  he^  and  all  th^e  wbofe  efiate 

he  hath,  have  ufed  to  have  a  right  of  commorKfor  all  manner  off>eep^ 

^  (5*f.  as  appendant  to  the  faid  acre  i  and  that  the  faid  Biggs  being  fo 

(eifed  on  the .  .  .  day  of ....  5  W.  3.  made  a  demife  to  J-  S. 

for  99  years,  if  3  lives  fo  long  lived ;  and  that  afterwards  in 

1 704,  J.  S.  made  an  under-leafe  to  the  plaintiff's  father  Robert 

Bennet  for  the  refidue  of  the  term,  who  entered  and  was  pof- 

feffed,  and  afterwards  died,  leaving  the  plaintiff  his  executor,  who 

thereupon,  as  fuch^  entered,  and  then  avers  that  the  lives  are 
^  '  '  '  ftill 


* 

ftill  in  being;  and  the  faid  plaintiff  being  Co  poflefled  upon  tlie 
28th  of  Sepn  1737)  C^^^^g  ^^^  ^^7  ^^  ^^^^  fuppofed  taking,)  did 
put  his  cattle  in  the  faid  place  to  depafture,  and  enjoy  the  common 
as  appendant  to  the  faid  acre ;  and  that  while  they  were  fo  de- 
pafturing  the  defendants  feifed  them,  and  this  he  is  ready  to  verify. 
The  defendants  tepfy,  proteftittg  as  to  the  common^  ^  and  fay  that  before 
and  ai  the  time  of  the  takings  the  faid  Jheep  nw  any  of  them  were  not 
levant  or  touchant  on  the  land.      To  this  the  plaintiff  demurs ;  and 
the  defendants  join  in  demurrer.     Per  Cur.  the  (ingle  queftion 
upon  this  demurrer  is,  whither  levancj  and  couchancy  is  incident  to 
common  appendant  as   well  as   to    common  appurtenant^     If  it  be 
incident,  then  the  plaintiff  having  by  his  plea  in  bar  fet  forth  that 
they  were  levant  andcouchant,  the  defendants' replication  has  put 
a  material  matter  in  ilTue,  and  the  demurrer  muft  be  over»-ruled» 
Whether  thd  plaintiff  was  bound  to  have  pleaded  levancy  and 
couchancy  is  another  queftion,. and  might  be  very  doubtful;  but 
that  is  not  now  neceffary  to  be  determined,  fupponng  the  defend* 
ants'  replication  material,  as  we  think  it  is.  So  likewife  as  to  fomc 
other  objeftions  which  have  been  made  to  the  defendants'  plea,  I 
fhall  pafs  them  over  as  of  no  great  weight.     And  as  to  the  point 
ill  queftion,  I  think  it  could  never  have  been  made  a  doubt  at  the 
bar,  and  the  nature  and  original  of  conunon  appendant  been 
rightly  underftood.     It  was  faid  that  common  appendant  took  its  rife 
from  hence,  that  tenants  of  manors  being  by  their  tenure  obliged 
to  plough  and  till  the  lord's  land,  therefore  they  had  the  liberty  of 
putting  their  cattle  to  be  maintained  in  the  lord's  wade,  as  they 
were  to  be  employed  in  his  fefvice.     But  I  think  that  this  opinion 
ii  a  miftake,  and  not  warranted  either  by  law  or  reafon,  and  that 
were  it  to  prevail,  it  would  be  attended  with  the  utmoft  abfurdity 
and  inconvenience.     I  admit  that  common  appendant  is  incident 
only  to  arable  land ;  fo  is  Co.  Litt«  i  aa.  b.  and  fo  are  all  the  books 
as  to  .this  point,  thoueh  in  other  matters  of  common  appendant 
they  differ  widely.     Therefore  as  it  is  incident,  it  cannot  be 
fevered  from  the  land,  and  then  the  confequence  of  that  will  be^ 
tjut  if  land  be  divided  into  never  fo  many  parts  or  parcels,  the 
tenant  of  each  diilin A  parcel  has  a  right  to  fuch  common  as  ap- 
pendant to  the  land^  in  the  fame  extent  and  degree  as  the  tenant 
0/  the  whole  land  had  before  the  tenancy  was  divided ;  and  fo 
every  tenant  of  the  manor  muft  keep  the  fame  number  of  horfes 
or  oxen  to  plow  and  cultivate  tlie  lord's  land,  and  on  that  account 
to  feed  them  on  the  wade,  whether  he  be  tenant  of  100  acres 
Of  only  of  a  fingle  acre,  which  fhews  the  abfurdity  of  fuch  an 
opinion,  and  has  fell  out  to  be  the  very  cafe  at  prefeiit.     There 
b  another  anfwer  to  be  given  againft  that  opinion ;  and  that  is> 
that  a  man  may  have  common  appendant  for  cows  and  (heep  as 
well  a^  horfes  and  oxen,  as  appears  by  x  Roll.  Abr.  397.  and 
fcveral  other  books,  and  was  admitted  by  the  plaintiff's  counfel 
very  riehtly ;  becaufe  elfe,  this  being  a  replevin  for  (heep,  they 
would  nave  made  an  end  of  their  own  cafe.     But  if  there  may  be 
common  appendant  for  (heep,  then  fuch  common  can  never  be 
enjoyed  upon  account  of  keeping  them  to  plow  the  lord's  land^ 

Y  y  2  because 
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becaufe  they  art  not  capable  of  been  ufed  in  that  manner    But  I 
take  thU  to  be  the  true  reafon,  that  every  tenant  had  a  right  to 
this  common  for  hi$  own  benefit,  and  that  as  he  had  no  place  for 
keeping  his  cattle  after  they  had  done  ploughing  his  land,  he 
might  turn  fuch  dattle  as  were  employed  by  him  that  way,  upon 
the  wafte  of  the  lord,  till  the  hay  or  corn  was  cut  and  the  ground 
cleared;   and  this  appears  to  be  the  cafe  in  Co  Litt.  I22«  be- 
fore cited,  and  feems  to  be  a  clear  and  intelligible  account  of 
the  matter.     For  if  this  account  be  true,  that  it  was  a  right  of 
common  for  fuch  cattle  as  were  employed  in  ploughing  the 
tenant's  land,  then  it  can   extend  to  fuch  only  as   are  lerant 
and  couchant  on  it.     And  there  will  be  no  abfurdity  as  in  the 
jormer  cafe;  for  then  if  the  land  be  divided  into  parcels,  the 
common  will  be  divided  into  parcels  likcwife ;  and  a  tenant  of 
one  acre  of  land  will  never  be  able  to  claim  common  for  64  iheep, 
as  in  the  prefent  cafe,  becaufe  the  original  tenant  (perhaps)  of  1000 
acres  had  a  right  to  it.    The  ccnfequence  of  this  will  likewife  be, 
C  585  3   that  a  tenant  Ihall  not  be  at  liberty  to  borrow  a  ftranger's  cattle 
and  put  them  on  the  common,  at  lead  unlefs  borrowed  for  a  con- 
fiderable  time,  fo  as  to  be  employed,  and  be  levant  and  couchant 
on  the  tenant's  own  land  at  other  times. .  Having  thus  explained 
the  nature  and  origin  of  common  appendant,  it  becomes  a  ycrf 
plain  cafe  for  the  defendants ;  but  I  will  juft  add  a  cafe  or  two  in 
confirmation  of  our  opinion,  tliough  I  think  the  cafe  does  not 
need  it;  and  that  is  4  Co.  38.  b.  and   i  Roll.  Abr.  398.  with 
feveral  year-books  there  cited,  all  to  prove  that  common  appen- 
dant is  only  for  cattle  levant  and  couchant  on  the  land,  for  the 
reafons  I  have  before  mentioned,  therefore  we  are  all  of  opinion 
that  there  muft  be  judgment  for  the  defendants. 


•He  that 
has  commoa 


(H)     By  the  Cattle  of  whom  it  may  be  ufed.    . 

[i.  f^Emrally  the  commoner  cannvt  ufe  the  common  hut  wtb 
appeiMiaat  ^'^  ^^^  propcr  Cattle.     *  1 1  H.  6.  22.  b-  f  22  Aff.  84-] 

cinnoc  ufe  it  [2«  If  the  Commoner  hath  mt  any  cattle  to  manure  the  /andt  h^ 
but  with  hii  fff^y  borrow  other  cattle  to  manure  it,  and  may  ufe  the  common 
UaftroT'  ^^^  them ;  for  by  the  loan  they  are  in  a  manner  made  his  own 
bcafts'that     cattlc.     %  45  £.  3.  26.  II  H.  6.  22.  b.   1 1,  b.    f  X4  H.  6.  6,  b* 

•ompefter       22  AiT.  84.      QuxrC  4  H.  4.    4.  b.] 

the  land  to  ^       ^^  -r     -r       j 

which  the  common  11  appendant ;  but  he  who  has  commoa  for  10  heafts  by  gnnt»  or  for  beiAt  fii* 

number,  may  ufe  it  with  the  bcaftt  of  another;  but  contra  where  he  has  a  griiDt  of  common  pio  «o 

averiii  fuily  or  common  (ant  nomber  pro  av«riit  fuis  \  per  Faftoo»  ^uod  noo  acgntur*    JU.  Comtiwo, 

^.48.  (47}  CJtes  II  H.  6.  22— — Fitth.  Common,  pi.  3.  cites  S.C. 

4  Br.  Common,  pi.  42.  (40}  cites  S.  C.— Fiteh.  Affif^  pi.  %%%,  cites  S.  Ca 

X  Br.  CommoBy  pi.  $•  cites  S.  C.  Br.  Seifin,  pi.  5.  citis  S.  C. 

i|[  Br.  Comittoo,  pi.  14.  cites  S.  C.     '  ■     Fitth.  Trefpafs,  pi.  31.  cites  S.  C. 

A  iQan  cannot  ufe  his  common  appendant  with  the  cattle  of  flraogcrs,  unlefi  he  brims  then  to  (nI 
his  land  ;  but  be  ctfUtot  agift  other  ctttle  there  for  money,  which  do  not  manure  his  land.  F.  N*  B* 
180.  (B)  cites  6  H.  **.  4.  45  B.  3*  15.  ■  ■  Ibid,  in  the  new  notes  there  (a)  cites  tbeic  ^verfitici  ai 
•gr<ed  1 1  H«  (•  %!•  1a  »tt«dc*«  cafe,  tad  14  H.  4.  6,  and  lefcra  tt  Kaym.  27s.  Riimlcy  n  Btw^ 

£3.  He 
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[3.  He  aaitiot  apfi  the  cattle  of  a  ftranger.     *  1 1  H.  6.  22.  b.  *  •»•  c««»« 
•11.  b.   t22Aff.84.]  ^^^' 

9.  C.  Fit«h»  Common,  pi.  3.  cites  S.  C  ■)*  Br.  Comnon,  41.  (40)  citciS.C* 

■■        ■■  Fitzh.   ABifey  pi.  128.    cites  S.  C.  F.  N.  B.  iSo.    (B)    S.  P.  accordingly. 

Veor.  18.  PaTch.  %i  Car.  s.  B.  R.  Rumfey  v.  Rawfoo,  S.  P.  held  accordingly ;  bat  after  TCrdi^ 
in  replevin  found  for  the  plaintiff,  that  the  beafts  were  levant  and  coucbaot,  the  court  (hall  Intend  they 
were  beafts  which' were  procured  to  compefter  the  land,  and  the  right  of  the  cafe  is  tried,  and  fo  aided 

by  the  ftatute  of  Oxford. Raym.  171.  S.  C. %  Keb.  504.  pi.  72.    S.  C.      The  «oort 

agreed  that  a  nun  caxinot  put  In  the  beafts  of  a  ftranger,  but  only  to  compefter  his  land. 

[4.  If  he  takes  the  cattle  of  ajlranger  to  fold^  and  folds  them  ac- 
cordingly, being  levant  and  couchant  upon  the  land,  he  may  ufe 
the  cotnmon  nvith  thefe  cattle  \  for  he  has  a  fpecial  property  in  them 
for  the  time.  Mich.  10  Car.  B.  R.  between  Jason  and  Hell- 
yard,  per  Curiam,  upon  evideuce  at  the  bar.] 

(I)     Common  fans  Number.     \^How  it  may  bc^  and  [  586  ] 

bow  ufed^ 

[i,  T  F  a  man  as  an  inhabitant  of  a  town  claims  common  for  all  Br.  Com- 

^  manner  of  cattle  in  a  place,  and  claims  the  common  by  ^*J»  ^^'  *• 
reafon  that  he  is  an  inhabitant  there,  he  fliall  have  no  other  31.W.  by 
beafts  to  common  there  but  thofe  that  are  levant.]  Pigot. — *- 

See  pi.  4* 

[2.  A  man  may  prefcrihe  to  have  common  for  all  manner  of  Br.  Com. 
cattle,  by  reafon  of  his  petfon.     15  E.  4.  33  J  '^:^tiX 

^  32.  but  that  IS  as  to  411  inhabitaat't  claimiDg  conunoiu 

[3.  If  a  man  claims  common  hy  prefcription  for  all  manner  of  Mar.  83.  pi. 
commonable  cattle  in  the  land  of  another y  as  belonging  to  a  tenement^   17'car*^'^*** 
this  is  avoid  prefcription,  becaufe  he  does  not  fay  that  it  \9  for  B.R.  cites  St 
cattle  levant  and  couchant  upon  the  land  to  which  he  claims  it  ta  f'  ^J^^s^d 
be  appurtenant ;    for  a  man  cannot  have  common  fans  number  appur^  of  theco«»!! 
tenant  to  landi  and  when  he  claims  the  common  for  all  cattle  tyofLin.  * 
commonable,  and  does  not  fay  for  cattle  levant  and  couchant  ^°^^*  ^<>^ 
upon  the  teneihent,  this  ihall  be  intended  common  fans  number  fojptM^'wat 
according  to  the  words ;  for  there  is  not  any  thing  to  limit  it,  notgood^but 
when  he  docs  not  fay  for  cattle  levant  and  couchant,   Pafch«  ^^v^i^^nx, 
16  Car.  B.  R.   between  Cobham  and  White,   adjudged  in  a  »? ^id* 
writ  of  error  upon  a  judgment  in  Windfor-court,  and  the  judg->  make  it  a 
ment  tlierc  given  rcvcrfed  for  this  caufe,  the  Lord  Brampfton  only  f^  ?•*" 
being  in  court.     Intratur  M.  14  Car.  Rot.  403,  404.]  i^^^^T 

Mich.  iS 
Car.  1.  B.  R.  Cheadle  ▼.  Miller,  S.  P.  and  adjudged  ill  without  fpecia]  demurrer ;  but  agreed  that  It 
was  cured  by  TerdiA,  and  cited  it  as  adjudged  14  Car.  t.  in  the  cafe  of  Ld.  Say  v.  Young,  though  it 
was  doubted  in  cafe  of  *  Stone  t.  Mulfelton.i         ■  Sid.  313.  Chcedtey  v.  Metlor,  S.  C.    adjudged* 
and  cites  the  cafe  of  Say  v.  Young. 

*  2  Sid.  87.  Trin.  1658.    B.  R.    StoneJby  v.  Moflenden,  S.  C.  S.  C.  cited  Mod.7.  M 

the  cafe  of  Maflelden  r.  Stoneby,  where  MaiTeldrn  prefcribed  for  common  fans  number,  without  fay* 
tog  levant  and  couchant,  and  that  bctog  alter  a  verdidi,  was  hcM  good  ;  bat  if  it  had  been  given  upon 
a  demurrer,  it  would  have  been  othetwife ;  cited  by  Twifden,  and  Livefey  faid  that  he  was  agent  for  him 
in  Che  cafe.— S.  P.  cited  as  cured  by  verdi^by  3  Mod.  |62»  ■  Mod.  75.  pi.  31.  Twifdea  J. 
filed  Stooeby  v«  Macklcbyy  S.  C«  &  S.  P.  * 

Yy3    ■  .C4-If 
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Br.  Com-  *  [4.  If  a  man  chims  common  for  all  mamner  of  cattle  in  a  phcc 
dto's^C.  **^"  *  tnhahitant  within  a  town,  and  claims  the  common  therti 
—For  he  bj  reafon  that  he  is  an  inhabitant  there,  he  fliatl  have  bo  other 
who  has  beads  to  common  there  but  thofe  which  are  levant  and  ooiichaat 
p^an t"to*'  *"  ^^  ^^^^  tovfn  5  for  there  is  hq  ^Uverfity  betnoem  this  and  am- 
ooeacreof    mon  appendant,      ic  £,  4.   la.  b.l 

y.nd,fliall  ^^  ^  t.   J  J 

floc  ufe  chit  common  but  with  beafh  which  arc  levant  and  coochant  upon  the  fame  acre.  And  fo  whoe 
inhabitants  in  p  pljce  have  common,  the  houfc  in  which  the  inhabitant  inhabits  :s  cbe  canfe  of  his  com- 
mon, and  therefore  the  bcafts  Icv.nt  and  couchant  theie  ifaall  be  put  into  the  common,  and  no  others;  per 

Pigoty  and  fo  was  the  opinion  of  the  court.     Br*  Prcf^ription,  pi.  2S.  cites  S.  C^ S.  C.  cited 

At%,  Cro.  £■  363.    in  pi.  25* Inhabitants  of  a  town  may  well  prcfcribe.     3  Le.  lox.   pi*  254* 

Arg.  cites  18  £.  4.  3.        4  Le.  235.  pi.  369.  Arg.  S.  P.  and  cita  S.  C*— — |«d.  Raym.  Rep.  406. 
Arg.  cites  S.  C.—— See  Cro.  £.  362,  3^.  pi.  a$.  Mich.  36  S9  37  EUy.  C.B*  fo^ietY.  Dale. 
*  See  tit.  Inhabitants  (B).  See  tk.  Prefcription. 

r^  m^m    %       [5.  If  a  man  grants  common  fans  number,  the  grantee  cannot 
Fol.  399-    put  in  fa  many  cattlej  but  fo  that  the  grantor  may  have  fuffcient 
'    '^  .  y  common  in  the  fame  land,     1 2  H.  8.  a*  per  Newport-] 

die  foil  is  not  granted.     Br.  CommoDt  pi.  49.  (48)  cites  S.  C.  fer  Brooke  J.  quod  non  ncgatur* 

[  587  J         6.  Common  fans  number  cannot  be  appendant  to  any  thing  ltd 
fafiJsf  and  it  is  called  common  fan»  number,  becaufe  it  //  only/or 

c<  beq/ls  levant  and  couchant^  and  it  is  uncertain  how  many  thofe  are, 

there  being  in  fome  years  more  than  in  others  \  but  it  is  a  cwi" 
pton  certain  in  its  nature  ;  for  id  certum  eft,  quod  certum  rcddi 
poteftj  per  Cur.  Hard.  117,  118.  pi- 3.  Trin.  1658.  inScacc, 
Chichley's  cafe. 

7.  In  cafe  of  common  fans  nombre,  if  there  be  zfur-charge^  it 
ptuji  be  remedied  by  a  writ  of  admeafurement  ,•  agreed^per  Cur, 
2  Ld.  Raym.  Rep.  1187.  Trin.  4  A^n.  in  cafe. of  FoUetT, 
Troake. 


(K)     Common  by   Reafon   of  Vicinagp,      [And 

Pleadings.] 

S.  p.  by  [if  T  F  (heipe  be  a  common  by  reafon  of  vicinage  between  ivm 
4R«)?*3*«.  manors  time  out  of  m^nd,   &c.  yet  one  may  inclofe  againj 

b.  Mich.  27  the  other.     Co.  Lit.  ma.] 

&  28  Eliz. 

B.  R.  in  Tirringham's  cafe.  And  ibid.  38.  b.  the  reporter  cites  S.  P.  as  lately  adjudged  la 

B.  R.  in  the  cafe  of  Smith  v.  How  accordingly,  though  it  was  objeded,  that  having  been  u^  bf 
prefcription  time  out  of  mind,  it  would  be  hard  t^  break  what  had  been  of  fuch  long  continuaAcej  and 
St  might  be  that  the  walte  of  the  one  was  larger  or  of  greater  value  than  the  wafte  of  the  other,  and  it 
might  be  th^t  thofe  who  at  fwW  had  the  leaft,  gave  ^  reccmpence  to  have  common  in  the  greater,  and 
therefore  it  Would  be  unreafonable  now  to  inc'ofe  ;  but  it  was  anfwered  and  rcioWed,  that  tbc  prefcrip- 
tion imports  the  reciprocal  caufe  in  iffetf,  viz.  for  caufe  i>f  vicinage,  and  no  other  caufe  can  be  imagifl- 
eA  ;  and  it  i:>  rather  an  excufe  of  tiofpafs,  when  the  beafts  of  the  tenants  of  one  manor  ilray  into  the 

wafte  of  the  other,  than  any  ceiu'tn  inheriunce. They  may  inclofe  the  one  againft  th^  other  ^  pey 

PoweliJ.     II  Mod.  73.  p|.  3.  Fafch.  5  Aiyi.  in  cafe  of  Broinfiel^  y.  Kirber« 

[2.  If  there  be  common  pur  caufe  dc  Ticinage  between  two 
pianors,  and  the  lord  of  Gne  manor  inclofes^  yet  M  Jball  not  bind  a 
topyhclder  of  the  f antic  manor ^  but  that  hc  i^^y  \^^^  conamon  pur 
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caufe  dc  vicinage  as  he  had  before.    Mich.  13  Jac.   Banco  per 
Hubert.] 

[3.  [But]  If  there  be  common  pur  caufe  de  vicinage  between 
two  manors,  and  the  lord  of  one  manor  inclofes  any  part  of  his 
commoni  the  common  pur  caufe  de  vicifiage  is  gone.  M.  1 3  Jac. 
Banco  per  Hubert.] 

[4.  Where  there  is  common  pur  caufe  de  vicinage  between  S.  P.  by 
two,  yet  oM  cannot  put  bis  cattle  Auto  the  land  of  the  other ^  but  they  ^^*'^^*/' 
ought  to  efcape  thither  of  themfelves  by  reafon  of  the  vicinity  i  b.  in  Tir- ' 
for  this  //  but  an  excufe  of  the  trefpafs.     Co.  Lit.  122.1  ringhams 

cafe ;.  and 
ibid*  the  reporter  cites  S.  F.  then  laielj  adjudged  accordingly  in  B.  R.  in  caie  of  Smith  v.  How  9^ 

Redman. S.  P.  by  Powdl  J*     ii  Mod.  72,  73.  pL  3.  Pafch.  5  Ann.  B.  R.  in  cJk.  of  Brum* 

£eld  V.  Kirber. 

[5.  Every  common  pur  caufe  de  vicinage  is  a  common  appen-  ■«••  Com- 
dant.     7  E.  4.  26.  per  Lit.  Br.  Commoner,  29.]  T"^'(0 

cites  S.  C.  and  fays  quod  nemo  dedixit  neque  afiirmavit.— — Wray  Ch.  J.  faid  that  common  for  cauie 
of  vicinage  is  not  comm'>n  appendai:t,  but  in  as  much  aa  it  ought  to  be  by  prefcription  at  common  ap« 
dendant  ought^  it  is  in  this  tefpeft  refeatbled  t9  common  appendant*  4  Rep.  38.  a,  in  Tirringham*f 
caie. 

[6.  A  man  need  not  prefcrihe  in  a  common  pur  caufe  de  vicinage,  Prefcri^thk 
but  it  is  fufficient  to  fii\  that  he  and  all  thofe  whqfe  ejate,  &c.   have  ^••»  '^-^  */ 
ufed  to  tntercommon  caufa  vicmagn,  becaufe  this  is  common  ap-  b  tabue- 
pendant.      •Old  Books  of  Entries,  Trefpafs  in  Common,    11.  runt&ba- 
(but  qusere  this)  and  fee  13  H.  7.  13.  b.  a  prefcription  for  com—  ^^Jl^^l'^, 
mon  pur  caufe  de  vicinage.]  mon  lo  fuch 

a  down  in 
C.  ratione  vicinagii,   witbomt  ^lepng  tmu  out  efnaiui.      The  court  held  the  pleading  ill,  becaufe  the 
prefcription  is  the  ground  for  the  common  by  vicinage^  but  it  is  otherwife  where  owt  elaiwu  common  «^« 
^endantf  for  in  fuch  cafe  tbt  atleging  a  prefcription  wouid  make  the  pira  d^uhie.     Lat.  161  •  Trln. 

2  Car.  Jenkyn's  calc. Hoph.  aoi.  Jenkin  v.  Viviauy   S.  C.  Se  S.  P.  agreed.— See  D.  47.  b. 

pr'  1 3.  Trin.  32  H.  8.  Anoa. 

•[5883 

7.  AfTife  of  common  in  A.  appendant  to  his  frank-4enement  in  B* 
The  defendant  faid  that  A.  ^  B.  do  not  intercommon,  judgment  if 
for  ^ommon  appendant,  &c.  and  a  good  plea,  by  which  the 
plaintiff  prefcribed  in  common  there,  and  the  other  e  contra,  and 
to  fee  that  iflue  may  well  be  taken  upon  prefcription  in  allife. 
Br.  Common^  pL  43.  cites  30  Aff.  42. 

8.  Note,  that  it  is  no  prefcription  in  trefpafs  of  trampling  his  Br.  Com- 
grafs  in  D.  that  H.  is  lord  of  the  vill  of  S.  ybLh  is  adjoining  to  e^'^j'"„^" 
Z).  and  that  H,  and  all  the  lords  of  the  villofS.  have  had  common  6*  to.  43! 
hy  recfm  of  vicinage  in  the  vill  of  D.  for  their  frank-^tenetnents  for 

term  of  life ^  of  years ^  and  at  n.Ml^  and  that  the  drfendant  held  12 
^acres  in  S.  of  the  faid  H.fortertn  of  life ^  by  which  he  put  his  beafts 
in  D.  to  ufc  the  common  as  lawfully  he  might,  judgment  fi  adio 
and  no  prefcription  \  for  by  this  word  lord  (hall  be  intended  Inm^ 
of  whom  the  vill  is  held,  and  not  he  who  is  feifed  of  the  vill;  for  if 
there  be  20  mefnes  every  one  of  them  is  lord  of  the  vill,  and  yet 
none  (hall  have  common  but  he  who  is  feifed  in  poflTeffion 
of  the  vtU,  by  which  he  faid  that  H.  is  feifed  of  the  vill  of  S. 
•m/  that  hi  and  all  tbtft  whofe  eftatt  he  bos  in  S.  &c.  have  bad 

T  y  4  common 
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*  common  for  caufe  of  vicinage  time  out  of  mini  for  him  and  hisframk*^ 

tenants  of  the  faid  manor  for  term  of  life,  of  years,  or  at  vill  in 

the  vill  if  C.  and  pleaded  all  as  above,  &c.     Br.  PrefcriptioD) 

pi.  27.  cites  aa  H.  6.  51. 

•  So  are  the       p.  NoM  Jbali  claim  commoH  by  vicinage  hut  the  lord  who  has 

Sow  ^*"  '*'  P^Jfill^  ^f  ^^  ^^^"'  ^3  H-  ^-  ^^^  y^^  *^  fccms  that  one 
^yingj^  neighbour  may  claim  common  by  vicinage  in  the  land  of  another 
one  anuthcr,  neighbour,   *  although  be  be  lord  of  the  town,  &c«    F.  N.  B« 

tioD  Uf  vis.  tbouih  ntitbtr  of  tbem  he  lord  •/ the  villy  &c. 

S.  P.  by  10.  Of  common  by  reafon  of  vicinage,  the  one  cannot  ptst  hU 

».  pK4.       vill  may  diftrain  them  damage-feafi^nt,  or  (hall  have  a£^ion  of 
Mich.  14*  trefpafs,  but  they  (hall  put  them  in  their  own  fields,  and  if  they 
'5  *^«'      jij^^y  jjj^Q  ^^  fields  of  the  other  vill,  they  ought  to  fuffer  them. 
£r.  Common,  pi.  55.  cites  13  H.  7.  13. 

1 1 .  And  the  inhabitants  of  the  one  vill  fhould  not  put  in  more 
htajlsy  but  having  regard  to  the  frank-tenements  of  the  inha- 
bitants ot  the  otlier  vill.     Ibid. 

1 2.  A  great  fi'ld  lies  bettveen  2  adjottting  villSf  and  one  that  has 
land  in  jhe  one  viU  has  ccninton  there  with  the  tenants  of  the  other 
vilL  The  qucftion  was,  if  he  be  to  make  title  to  this  common, 
whether  he  ihall  make  it  as  to  common  appendant,  or  by  reafon 
of  vicinage  ?  Per  Cur,  this  is  common  by  reafon  of  vicinage. 
D.  47.  b.  pi.  13.  Trin.  32  H.  8.  Anon. 

13.  If  there  are  3  v/7//,  D.  S.  and  V.  and  S.  lies  in  the  middle 
between  D.  and  V.  tlie  viils  of  D  and  V.  cannot  intercommon 
by  reafon  of  vicinage,  becaufe  they  are  not  vicini  adjacentes; 
per  Shelly.  But  Bauldwin  e  contra,  and  took  a  difference  where 
one  vill  has  common  in  another  vill  in  one  feafon  of  the  year^  and  the 
other  has  common  in  the  other  vill  in  attother  feafon  of  the  year^  or  every 

[  589  ]  2d  year :  this  is  not  common  by  reafon  of  vicinage,  inafmuch  as 
they  do  not  intercommon  at  one  and  the  fame  time,  but  ztfeveral 
times.     D.  47.  b.  48.  a.  pi.  14.  Trin.  32  H.  8.  Anon. 

14.  If  the  commons  of  the  vill  of  A.  and  B.  are  adjacent,  and 
that  the  one  ought  to  have  comrr.on  with  the  other  for  caufe  of 
vicinage,  and  the  vill  of  A.  has  50  acres ^  and  the  vill  of  B.  has 
100  acres  of  common y  the  inhabitants  of  A,  cannot  put  more  heafis  into 
their  common  than  their  50  acres  ^vill  depa/lurey  without  having  ^ny 
refpeft  to  the  common  of  B.  nee  e  convcrfo  5  the  original  caufe  of 
this  comraon  b;:ing  not  for  profit,  but  for  preventing  of  fuits  for 
mutual  cfcapcs  \  and  therefore  if  the  vill  of  A.  puts  in  50  beafts, 
and  the  vill  of  B.  loc,  here  is  no  prejudice  to  either,  if  the  beafts 
of  the  one  efcape  into  the  common  of  the  other.  Refolved. 
7  Rep.  5.  b.  Hill.   27  Eliz.  in  Scacc.   Sir  Miles  Corbet's  cafe. 

15.  Common  for  caufe  of  vicinage  mnjl  be  next  adjoining^  but  it 
may  be  in  fcvend  mufiors ;  per  Holt  Ch.  J.  11  Mod.  72.  pi.  3. 
Pulch.  5  Ann.  B.  R.    Bromfield  v.  Kirber. 

16.  If  a  man  goes  into  the  common  of  vicinage  to  drive  bis  cat* 
tie  off  into  his  cion  cammon,  (for  he  ought  not  to  keep  them  in  the 
common  of  vicinage,)  he  may  jufify  this  trefpafs  \  but  if  they  go 

II  'into 
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into  a  thirJ  common^  fuch  excufe,  perhaps,  will  not  hold ;  per 
Holt  Ch.  J.  II  Mod.  72.  pi.  3.  Pafch.  5  Ann.  B.  R.  Brom- 
field  y.  Kirber. 

17.  In  pleading  this  kind  of  common  it  ought  to  be  pleaded 
mutual;  per  Holt  Ch.  J.  11  Mod.  73.  pi.  3.  Pafch.  jAnn-B.  R* 
in  cafe  of  Bromiield  v.  Kirben 


(L)     Common  Appurtenant,     What  is. 

[l.   J  F  a  man  hath  time  out  of  mind  had  common  of  ejloverttn  a 
certmn  place^  to  be  burnt  in  fuch  a  houfcy  and  to  mend  the  old 
houfes  and  old  hedges y  this  is  not  common  appendant  but  appurte-* 
nant.   11  H.  6.  ii.b.] 

fa.  If  a  man  and  his  anceftors/  and  all  thofe  whofe  eftate  he 
hath  in  a  houfe,  have  had  common ^or  two  beafts  in  a  certain  place, 
this  is  not  appendant,  but  appurtenant.     11  H.  6.  i2.j 

[3.  If  a  man  bargains  and  fells  Black-acre  to  B.  and  after,  before  Roll.  Rep; 
the  deed  is  inrolledj  by  another  deed  grants  a  cotnmon  to  the  faid  B.  V'^*^V\ 
for  all  his  cattle  which  Jbould  manure  and  feed  in  the  faid  BJack^acre,  argued,  fed  * 
which  he  hath  bargained  and  fold  to  the  faid  B.  or  the  which  he  hath  adjomatur. 
mentioned  to  be  bargained  andfold,  and  after  the  deed  is  inrolledy  this  ^<^*»**7<** 
//  a  good  common  appurtenant  to  the  faid  Black-acre,  although  Ludiow' v 
the  grantee  had  nothing  in  the  faid  landy  at  the  time  of  the  grant,  and  Stacy,  S.C, 
though  it  be  admitted  that  it  ftiall  not  relate  to  fetHe  the  eftate  !^*!*^fpf 
in  him  ab  initio,  inafmuch  as  this  has  reference  to  the  bargain  the  con- 
andfale,  and  to  the  eftate  which  he  had  by  force  thereof.    Mich,  mon;  »«^ 
t5  Jac.  B.  R.  between  Gawen  and  Stact,  agreed  per  Curiam.]    J^*^ent ftin 

have  relation  at  to  that,  though  for  coUattial  things  it  (hall  not  have  idatioa* 

[4.  &  if  a  man  grants  a  common  to  another^  all  his  cattle, 
'which  fbould  be  levant  and  couchant,  upon  the  land  which  he  fhould  j       •_ 
purchafe  (•)  within  a  month  after,  and  after  he  purchafes  certain  •  Fd.  400. 
land,  this  is  a  good  common  appurtenant  to  this  land,  though  he         ^     -* 
had  nothing  in  this  land  at  the  time  of  the  grant,  inaimuch  as    [  590  J 
the  grant  had  reference  to  this  which  he  fhould  purchafe  \   for  it 
is  not  uecefTarjr  that  he  fhould  have  the  land  at  the  time  of  the 
grant.      Mich.    15  Jac.  B.  R.    between   Gawen  and  Stact^ 
agreed  per  Curiam.] 

[5*  &  if  a  man  bargains  and  fells  Black-acre  to  B.  and  after, 
before  the  deed  is  inroUed,  by  another  deed,  grants  a  common 
to  the  faid  B.  fsr  all  the  cattle  which  fhould  manure  and  feed  in  the 
faid  Black^acre^  and  after  the  deed  is  inrolled,  this  fliall  be  a  good 
common  appurtenant  to  the  faid  BIack*acre,  though  the  grant  has 
no  reference  to  the  faid  bargain  and  fate,  inafmuch  as  the  grantee  had 
a  poffibilitj  and  inception  of  an  eftate,  and  an  ufe  in  the  faid  acre  at 
the  time  of  the  grant,  and  it  feems  that  this  fhall  relate  for  the 
poflei&on  fufficiently  to  fupport  this  grant,  for  he  need  not  have  fo 
full  an  intereft  in  this  land  to  annex  the  common  to  it.  Mich. 
15  Jac.  B.  R.  between  Gawen  and  Stacy,  adjudged  per  totam 
Curiam,  upon  a  fpecial  verdiA,  and  the  court  faid  }f,  (bouU  be 
Co  witliout  any  help  of  relation.] 

[6.  If 


590  Commom 

[6.  If  a  man  grants  to  B.  common  for  all  his  cattle  wiicb  manun 

Blaciacre,  where  be  has  mthittg  in  Blaciacre,  aad  after  he  purchafes 

it,  this  (hall  be  a  good  common  appurtenant  to  this  acre^  though 

he  had  nothing  in  it  at  the  ttmej  nor  the  grant  hath  reference  to 

9ny  purchafe  after,  for  this  (hall  be  a  good  grant  tipon  a  contingent^ 

fcilicet,  if  he  purchafes  the  land  ^  fo  that  this  is  as  much  as  if  he 

had  faid,  that  he  Qiould  have  the  common  quaiidocunque  he  ihall 

have  the   land.      Mich.   15  Jac.    B.  R.  betvecn  Gawen  and 

Stacy,  per  Curiam,  und  tJic  principnl'  cafe  was  aojudged  upon 

this  reafon.     (But  ^2/<xr^|'inafniuch  as  the  grant  had  no  reference 

to  a  future  purchafe.)] 

Crd.C.481.       [7.  In  2  H.  4.  j1.  vr^s/eifed  in  fee  of  a  ivq/le  called  Witienhall- 

jl.  5.  S.  C.  Heath  in  C.  and  the  prior  of  Stone  was  f'/rd  in  fee  of  certain  mtf' 

eofdingly,  '  f^^Z^^y  lands ^  meadow,  and pajlure  in  S,  and  they  being  fo  feifed, 

and  though    jl.  'by  deed  dated  2  H.  4.  grants  to  the  /aid  prior  and  convent  commsn 

afurwarda      of  pafitre^  pro  fe  iff  omt:':bus  tenentihus  fuis  in  S.  pradiEF  (fciiicet, 

the  land  wM  Stallington  in  comitatu  Stafford ix}  ^«ffi  onir.imodis  anlmtMui  fuis 

conveyed  by   amni  ttmpore  anni  in  Wittenhall-IL'tith  pracT  habend*  to  them  andthdr 

3*tlSe*"^  f^^^Jf^^^*  '^"^  /i77i7////  in  fee  ^  tl.is  is  a  common  appurtenant  to  the 

to  the  dc.      fsid  land  which  the  prior  had  in  S.  afor^faid,  for  this  cannot  he  a 

IctMiant,  and  common  fans  number,  and  therefore  ought  to  be  interpreted  a  common 

tire  '^ctTt'    ^PP^^f^^^nt  to  the  faid  land  by  a  reafonable  conftru^tion,  inafmuch 

it  common    ^  it  is  granted  for  him  and  his  fucceflbrs  and  tenants  there, 

appurtenant   which  rctcrs  to  the  land.     Mich.  1 3  Car.  B.  R.  bctw^n  Sache- 

fof^diebaifts  V^^^L  AND  Po|iTER,  per  totam  Curiam,  adjudged  without  diffi- 

kvanr  and     culty  upon  a  fpecial  verdi£l.     Intratur,  Trin.  1 1  Car.  Rot.  324. 

coucbant       though  it  was  objeGed  by  myfelf,  that  it  is  not  found  that  by  ufegc 

^d"tene.      *^  ^*^  ht^n  fo  interpreted  after  the  grant.] 

menti,  and  may  well  pafs  with  them  by  the  words  cum  pertinentiis ;  and  though  it  be  common  ere* 
seed  within  time  of  memory,  yet  it  is  common  appurtenant,  and  may  be  apporUoned.  Jo.  396. 

pl«  5*  S.  C.  adjudged. 

fitzh.  Af-        [8.  If  a  man  grants  to  another  qt/dndam  affartam  cum  communis 

d^\  C^'  /tfr^/jr/^  quantum  pertinet  ad  duos  bo^mtas  terra  cum  pertinentiis 

-  '    in  Z).  this  is  a  common  in  grofs,  being  a  grant  de  novo,  not  by 

prefcription,  and  not  appurtenant  to  the  faid  afiart.     5  Afl*.  9. 

adjudged.] 

9.  Common  for  all  manner  of  beafls  is  common  appurtenant. 
Br.  Common,  pi.  13.  cites  37  H.  6.  34. 
C  591  3         '^*  Common  appurtenant  may  be  made  at  this  day,  and  may  h 
fettered  from  the  land  to  which  it  is  appurtenant.     Br.  Common, 
pi.  I.  cites  26  H.  8. 4. 

II.  If  a  man  grants  common  appurtenant  to  fuch  a  clofe,  it  is 
good,  and  fli.ill  pafs  by  grant  of  the  clofe  5  for  common  appurte- 
nant may  be  created  at  this  day,  2  Sid.  87.  Trin.  1658.  B.  R* 
in  cafe  of  Pretty  v.  Butler. 


Comittoiit  591 

» 

« 

(M)     Common  Appurtenant,     How  it  may  be.  ^oi..^,.'' 

[And  for  what  Cattle.]  ^    -^  --^ 

[i.   |F  a  man  prefcribes  to  have  common  of  eflovers  to  bis/reebolJ,  Aprtfcrip. 
^  fcilicet,  a  houfc,  he  cannot  prefcribe  to  fell  the  wood,  for  ^ Wt'^ 
this  cannot  be  appurtenant.     1 1  H.  6.  11.  b.]  the  building 

of  new 
hoaret,  u  «»ell  ai  to  repair  eld  houfes,  was  held  good  by  all  the  ^ourt,  praetrr  WiHiami,  who  faid^ 
that  then  the  defendant  might  cut  down  all  the  wood  and  dcltroy  it  \  but,  notwithftanding,  it  was  ad- 
judged for  die  de/eoJanU     Cro.  J.  25.  pi.  1.  Pafch.  a  Jac.  B.  R.  Araadcl  (Couotcfs  of)  v.  Steeie* 

[2.  A  man  may  prefcribe  to  have  common  appurtenant  to  a  ^r.  Com. 

tnanorfor  all  manner  of  cattle.     14  H.  6.  6.  b.     It  fecms  to  be  in-  ^^^f'i^^ 

tendea  of  common  appurtenant  ^  but  there  this  is  called  append-  Fitzh.  Vref. 

ant,  which  cannot  be.l  P«fs»  ?*•  33« 

cites  s.c.-. 
A  man  prefcribed  to  have  common  appendant  for  all  manner  of  bcafts,  and  it  was  h=ld  that  it  could  not 
be  common  appendant,  becaufe  that  is  only  for  thofe  cattle  which  manure  his  lands-  F.  N«  h,  zSo* 
(B)  in  marg.  of  the  new  edit  on  [41 9J  cites  9  £.  4.  3.  37  H.  6>  34.  and  14  H*  6*  6«  butitii 
common  appurtenant.    Old  N«  B*  26* 

[3.  So  a  man  may  prefcribe  to  have  common  appurtenant  to  his  Br.  Com- 
freehold  for  all  manner  of  cattle.     25  Aff.  8.     But  this  is  there  T^s^^^^ 
called  appendant,  but  it  feems  to  be  intended  appurtenant.  J  s.  c.-  but 

S.  p.  does 

not  appear. 

[4.  A  man  may  prefcribe  that  he,  and  all  thofe  whofe  eftate  Cro.c.43a. 
he  hath  in  the  manor  of  D.  have  ufejl  to  have  a  fold-courfe^  fcilicet,  P'*  *•  Jf®^ 
common  of  pajlure  for  fheep^  not  exceeding  300^  in  a  fields  ( fcilicet ^  S.  c.'  bnt* 
Canefieldy  as  the  cafe  was  in  Norfolk,)  at  appurtenant  to  t he  f aid  manor ^  S.  P.  does 
though  he  does  not  prefcribe  to  have  them  levant  and  couchant  ^  *Pf*»r* 
upon  the  faid  manor,  there  being  a   certain  number  limited,  pi.  i?'s!cl 
Mich.   1 1  Car.  B.  R.  between  Day  and  Spooner,  in  a  writ  of  hot  s.  p. 
error,   agreed   per  Curiam.     Intratur  Mich.   6  Car.  Rot.  183.  ^^  °°^  *P" 
and  HilL    11  Car.  adjudged  accordingly.]  was'rukdbv 

HoltCh-J. 
•tDorchcfter  Lcnt-aflifea,  10  W.  3.  at  a  trial  at  nifi  prius,  that  if  a  man  prefcribes  for  common/or  s  cet» 
i^B  wmhtr  •ftmttU  at  s^nrttnautf  Ice.  it  is  not  neceffary  nor  material  to  firto  that  tbty  werg  itvmm 
Aud  ctuibamtf  becaufe  it  is|  no  prejudice  to  the  owner  of  the  foil*  for  that  the  number  is  afcertainnd* 
)«d.  Raym.  Rep.  726.    Richards  v.  Squibb. 

[5*  A  man  may  prefcribe  to  have  common   appurtenant^  Br. Com- 
his  cattle  not  conmionable,  2Lshogs,  goats,  and  fuch  like.    Co.  ^^»^'j%; 

T:*^-^^!  ow  cites^7H«a» 

See  pi.  10. 

[6.  [&]  a  man  may  prefcribe  to  have  common  appurtenant  to  Br.  com. 
bis  freehold  yjr  all  manner  of  cattle,  at  every  feafon  in  the  year,     2  J  "^'"»Pl*4»» 
Aff.  8.  adjudged.]  sx.*s!p. 

as  to  all  minner  of  cattle;  but  fays  nothing  aa  to  every  fealbn  of  the  year* 

[7*  A  man  may  prefcribe  to  have  common  appurtenant^  hogs  ^  pl-  5* 
ftuant  and  couchant  t^nfuch  land.    Mich*.^  Jac*  B.  per  Curiam.]  *^  ^*  '^ 

8.  A 


59^  Cotnntott# 

Ibid,  m  8,  A  man  may  claim  common  ratlone  mejuagiis  but  it  feems  It 

"t^^tiion*  ^^^  ^  ^^^^^  ^^'^^  ^^  ^*^  ^*"^  *y*"8  '®  *^^  houfe,  &c.  which  the 
(4r9)  citei    cattlc  ought  to  foU^  &c.  quxrc.    F.  N.  B.  i8o.  (fi). 

k  as  admit- 
ted IX  H.  6.  41.  17  H-  6«  34«— And  in  the  new  notes  there  (c)  cites  si  H.  6.  44.  and  11 E.  3. 
Comniony  lu  one  claims  common  at  appendant  to  his  manor,  and  iflue  joined  thereupon,  where  it 
is  Crid,  that  if  one  hu  common  appendant  to  bis  carre  of  land,  iwhereon  be  has  a  hottle,  tfab  ftaU  aot  be 
find  appendant  to  his  houfe,  but  to  the  land  ^  and  fays,  note  there  a  fpecial  prefcriptioiu  ■  h  wis 
rwlfd  by  Holt  Ch.  J.  at  WincheAer  Lent-aflSfes,  10  W.  3.  that  a  man  may  prefcribe  for  coounoafor 
cattle  Irvaot  and  couchant  upon  a  mefluage  ;  and  he  faid  that  he  knew  Hale  Cb»  J.  to  have  ben  of  the 
fane  opinion  at  Norfolk  atTifet.     Ld.  Rayro.  Rep.  726.    Hockley  t.  Lamb.  a  Biownl.  101. 

Ifkb.  9  Jac*  C*  B.  Patrick  ▼.  Lowre,  S.  P.  and  it  ihall  be  inteiidcd  that  there  19  a  cwtdageto  k. 
»— Brownl.  198.  Trin.  9  Jac.  Patry  ▼.  Welch,  S.  P. 

lo  tre^fs  the  defendant  prefcribed  for  common  of  pafhue  for  all  hajft  lev^ia  and  coBcham  afm  $ 
^ifimgi,  Exceptitm  was  taken  becaufe  of  the  word  (mefTua^)  j  but  held  good  enougb,  and  £ud  to 
&aTe  been  frequently  adjudged  fo ;  for  a  mefluage  includes  in  it  yards  and  cnrtelatge,  and  the  like. 
sShow.  24S,  pi.  X50.  Mich.  34  Car.  «.  B.  R.  Scambler  v.  Johnfon.  ■  a  Jo.  aa?.  S.C. 
Tbr  court  held  ^e  prefcriptioo  good  ;  for  this  is  not  common  appendant,  bat  appurtenant,  and  fich 
common  is  ufual  in  the  coanty  of  Lincoln)  and  other  couades^  ^od  that  it  is  maintainable  ^ttn  fx 
beads  levant  and  couchant  than  otherwiie, 

^tf  It  this  9.  Common  appurtenant  to  a  manor  may  ht  for  cattle  vnth' 
4aj  a  man  ^^^  number^  or  to  a  certain  number^  and  may  be  appurtenant  toamamr 
^mmon  of  fy  pre/criptiony  or  by  grant  made  ftnce  time  of  memory^  and  that 
tfovtri^  or  as  well  for  cattle  certain  as  without  numoer.  F.  N.  B,  i80| 
i''^"^.?'^  181.  (NX 

fet'Jiwple  to  \     r- 

»mrn  h  bis  manor,  by  that  grant  it  is  appurtenant  to  the  manor,  and  if  he  make  a  feoffment  of  tbi 

manor,  the  common  AaU  paft  to  the  feoffee.     F.  N.  B.   181.  (N). 

Aodfo  if  he  grant  to  a  man  and  his  heirs  common  as  appnrtenaiit  to  bis  manor  of  F.  to  caama  in  J»A 
#  moor,  Sec*  now  by  that  grant  the  grantee  (hall  have  tne  common  appurtenant  to  his  manor,  and  if 
he  make  a  fcoftment  in  fee  or  for  lite  of  the  manor,  the  feoffee  or  leflce  ihall  have  the  coouaflo* 
f.  N.  B.  181.  (K), 

See  pi.  5.  10.  A  man  cannot  claim  common  appurtenant  for  Hfogs  or  go^Sj 

*  ?*•  7-       Becaufe  they  are  not  commonable  beads.     D.  70.  b.  pi.  39,  Trin, 

16  £.  6.  Withers  v.  Mham. 
^^^  4-    ^         II.  Hotifes  netvly  ereBed  cannot  have  right  of  common  where  It 
cafe^'sfc?   ^*  claimed  by  prefcription.      2  Le.  44.   pi.  58.  Trin.  3oEliz, 
agreed  ac-*    C  B,  Coftard  V.  Wingficld. 

cordingly. 

- — Godb.  96.  pi.  no.  S.  C.  adjudged. And.  151.  pi.  200.  S.  C.  adjudged.  ■Geldlk 

%%•  pi.  13.  S.  C.    a<^udged. Sav.  8t.  Wakefield  v.  Coftard,  S.  C.««-But  if  the  honfeofa 

ftceholdcr,  which  hath  ufcd  to  have  common  for  beaits  levant  and  couchant,  h\U  downy  and  be  etOl 
n  new  hoofe  in  another  place  of  the  land,  he  ihall  have  common  to  the  new-ere£led  hoafe  as  be  bad 
before }  and  took  a  difference  betwixt  the  cafe  of  eilovert,  where  a  new  chimney  is  oeded,  and  tbit 
caic.     Arg  2  Le.  44.  in  pi.  58.  Trin.  30  £Us.  C.  B.  Godb.  97.  in  pi.  no. 

Ibid,  fays  1 2,  B.  'gagers  in  a  borough  may  have  common  appurtenant  U 

feid^'tcr  fe-  ''^•"*  burgages  by  prefcription.  Held  upon  demurrer.  Sid.  462^ 
>erai  amend-  pi*  4*  Trin.  22  Car.  2*  B.  R.     Miller  V.  Walker. 

xncnts  in 

cafe  of  the  corporation  of  Derby^  between  MiUer  v^  Spateman.   ■     See  tie*  Prefcripdon  (Y)  pi*  }• 

« 

f  593  D        '3«  It  was  ruled  by  HoItCh.  J.  at  Winchefter  Lent^affifes, 

xo  W.  3.  that  a  man  cannot  prefcribefor  common  appurtenant  U  a 

farmy  becaufe  it  is  uncertain  of  what  a  farm  conftfts*  perhaps  of 

10  acresj  or  of  loo  acres  \  but  the  prefcription  ought  to  be  laid  to 

a  meffuagei 


a  meiTuagei  and  fo  many  acres  of  land.  But  if  there  is  an  ancient 
Jann,  and  the  fame  lands  alnvays  occupied  with  it^  a  man  may  have 
common  of  pafture  to  depafture  his  cattle  tilling  that  farm.  L«L 
Raym.  Rep.  726.  Hockley  v.  Lamb. 

r 

(N)     Common  Appurtenant.     The  Ufer.     How  it 
fhall  be  ufed.     With  what  Cattle. 

[!•  XJE  that  hath  common  appurtenant  cannot  agift  the  cattle  of  s.  P.  nor 
n  ajlran^^,    30  E.  3.  27.]  -  "^.t* 

cattle  if  they  are  levant  and  couchant  upon  (bme  other  land  than  that  to  which  he  hath  common  appur- 
tenanU    Skinn.  137,  J3S.  pi.  %.  Mich.  35  Car.  2.  B.  R.  MoUiton  v.  TrevUliao. 

[2.  He  that  hath  common  appurtenant  may  borrow Jieep  of  ano-  Br.  Com- 

khcr  tocontpejler  his  landy  and  with  thefe  he  may  ufe  the  common.  ™^"'||'c?* 

14  H.  6.  6.  b.      It  feems  it  is  intended  common  appurtenant^  ana  m^-* 

though  it  is  called  appendant^  *'°"*  •?" 

pendant*«i« 
Fitfth*  Trefpafa,  pi.  33.  cites  S*  C.<— -— S.  P«  of  cattle  borrowed  to  compefter  his  land  ;  for  he  has 
a  fpecial  pioperty  in  them,  and  To  are  faJd  bis  cattle,  Afg.  and  of  this  opinion  was  the  courC    Skin. 
13S.  pi.  8.  Mich.  35  Car.  a.  B.R. 

[3.  A  man  may  ufe  common  appurtenant  to  his  manor  with  Br.  Com- 
cattle  whidi  are>r  his  houjhold.     14  H.  6.  6.  b.     The  book  is  of  ™t^'s^  c!  & 
common  appendant ;  but  it  feems  to  be  intended  by  the  book  ap-  s.  f.  adl 
purtenant.]  mitiad. 

[4.  But  he  cannot  ufe  the  common  with  cattle  which  are  to  fell.  Br.  Com- 
14  H.  6.  6.  b.  as  it  feems  the  book  is  intended.]  rnon,  pi.  14. 

•*  dtc»  S.  C. 

(N.  2)     Common  Appurtenant  Pleadings. 

1.  'T^Refpafs  of  grafs  trampled  in  D.  Chaunt.  faid  a5lio  non,  for 
*  y.  was  fei/ed  of  the  manor  of  D.  in  fee ^  and  that  he  and  all 
fhofe  whofe  e/leUe  he  has  in  the  manors  have  hod  common  in  the  place 
where^  &c.  with  all  manner  of  heajis  appurtenant,  and  that  the 
place  extended  to  fuch  place,  &c.  and  after  T.  leafed  the  manor 
with  the  appurtenances  to  the  defendant  for  10  years,  &c.  and  after 
he  borrowed  fheep  to  compelter  his  land,  and  put  them  in  to  ufe 
his  common  as  he  lawfully  might;  the  plaintiff  faid  that  he  had 
common  there  for  all  heafis  except  Jheep  and  hogs,  and  no  plea  by 
award  of  court,  by  which  he  faid  that  he  had  common  there  for 
all  beads  except  flieep  and  hogs  abfque  hoc,  that  he  had  common  with 
all  manner  of  heafis  time  out  of  mind,  modo  Isf  forma  prouty  Sec,  and 
note,  that  the  reafon  why  he  pleaded  that  he  borrowed  beads  to 
compefter  the  land,  is  ibecaufe  that  termor  cannot  put  any  beads 
in  the  common  but  thofe  which  he  had  to  manure  his  land,  or 
£or  his  houfliold,  and  not  for  fale.  Br.  Common,  pi.  14.  cites  [  594  J 
14  H.  6.  6. 

2.  Aflife  of  common,  and  thcplqint  is  of  common  appurtenant  to 
iujranitenement  in  X)«  mdjiewed  for  title  that  he  was  frfed  of  a 

meffua^e. 
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tneffUage  and  of  a  carve  of  land  in  D.  to  nvhicb  the  common  ii  c^arfenentf 

and  ibai^  he  and  his  anceftors^  and  thofe  nvhofe  eftatCy  &c.  had  yfedcm-- 

mton  offajlvre  with  lo  hcafiiy  and  well  by  thefe  words  (was'feifid) 

as  well  as  if  he  had  faid  (is  fei/edj;  per  Hufley.    Br/Connncn, 

pL  54.  cites  16  H.  7.  il. 

Bnmnl.fto.       3*  When  the  prefcription  is  for  common  appurtenant  to  land. 

Mode  v.       mthout  alleging  that  it  is  for  cattle  levant  and  couchant ;  there  a 

bttt  s!p.  '  certain  numier  of  the  cattle  ought  to  be  expreffed^  which  arc  in- 

4oet  HOC  ap.  tended  by  the  law  to  be  levant  and  couchant ;  refolved.    13  Rq^. 

r'-T*       6s,  66.  HilL  7  Jac.  C  B.  Morfc  v.  Webb. 

a97.  S.  C.       See  more  of  this  at  the  divifions  of  Pleadings  at  the  e&4  of  this 

title  of  Canunon^ 

(O)     Common  in  Grofs.     How  it  may  begin. 

Jfimtnhas  [x.  /^Ommon  appendant  cannot  he  made  common  in  grofs ;  for 
a  way  to  hit  V^  ^jjjj  jg  f^^  cattle  kvant  and  couchant  upon  the  land  to 

iK^feby       whichy  &c«  and  therefore  it  cannot  be  fcYcred  without  extio- 

fwefcription,   guiflimcnt.      9  £•  4.  39.    26  H.  8.  3.3 
this  cannoc 

Vt  made  in  groft,  bccanfe  it  if  appendant  to  the  manor  or  hoofc ;  but  common  aftpartenant,  or  a  k>i){'s 
highway,  or  an  advowfon  ippendant,  may  be  made  in  giofs  \  but  common  of  cftovers  to  bum  in  Inch  a 
boufe  cannot  be  made  in  grofs,  nor  common  appeodanc  which  is  by  rcafon  of  the  rcacmenc,  ftc.  Br. 
Common,  pl«  i8.  cites  5  H*  7.  7.  by  Fairfax  J.  pro  lege— Pallurage  claimed  for  (hrcp  leraotind 
cottchant  upon  the  defendant's  land  is  common  appendant,  and  cannot  be  (cTered  from  tbe  fijil  by 
grant.    Cro*  C.  542,  54}.  pi*  7.  Pafch.  15  Car*  B.  R.  Arg.  cites  4  H.  6r  13*  &  8  £.4* 

f*.^-  ^  {2.  So  common  appurtenant  for  cuttle  levant  and  couchant  upon 
4^!**^'i  ^^  land,  cannot  be  made  in  grofs  for  the  aforefaid  caufe.  Ncvil, 
*  :  ~^  384. 19  H.  6.  33-  b.  Pafch.  i  Jac^B. between  Drurt  ajxdKakt 
fit^Jvr^'  adjudged*    Contra^  26  H.  8.  4.] 

xy  ▼•  Kent, 

S*  C«  adjudged  that  be  coqM  not  grant  it  over,  becaufe  he  bad  it  qnafi  fob  modo,  tis.  Sbt  beaftt 

leranty  dec   but  common  appurtenant  for  beafts  certain  may  be  gtinted  over. 

Cro.  C»  [3.  If  jt^  and  all  thofe  v)hofe  eftate  he  hath  in  the  manor  tf  A  have 

Spooner'f?*  had  time  out  of  mind  a  foldcourfe^  viz.  common  of  faflure  fee  anj 
Day,  S.  C.  number  offheep  not  exceeding  30O9  in  a  certain  fiild  as  appurtenoMt  te 
^judged  in  fbefaid  manor ^  he  may  grant  over  hit  foldcourfe  to  another,  anip 
•ffirmed\n  ^^^^^^  '^  '^  g^^i  becaufc  the  common  is  for  a  certain  numberi  and 
error  in  by  the  prcfcription  the  iheep  are  not  to  be  levant  and  couchant 
B.  R.— ^  upon  the  maAor ;  but  it  is  a  common  for  fo  many  fheep  appur^ 
i?*S?<f.*th«  tenant  to  the  manor,  which  nuiy  he  fevered  from  the  manor  as  wdl 
court  held  as  an  advowfon  J  without  any  prejudice  to  the  owner  of  the  laod 
^at  this  where  the  common  is  to  be  taken.  Mich.  1 1  Car.  B.  R.  between 
mon%pur-  ^AT  AND  Spooner,  in  a  Writ  of  CHTor  upon  a  Judgment  in  B.  R. 
tenant,  may  per  Curiam,  praeter  Berkly,  who  feemed  to  doubt  of  this*  Intntur 
)^^  Mich.  6  Car.  Rot.  183.  But  there  the  cafe  was,  whether  it 
manor,  ef-  might  be  granted  over  with  parcel  of  the  manor,  and  fo  fliooid  be 
pecialiy  appurtcnant  to  this  parcel,  and  fo  it  is  adjudged  in  Banco,  that  it 
crv^^d  with  ^^^^^  P^fs  as  appurtenant  to  this  parcel,  and  fo  held  per  Curiam 
parcel  of  the  in  B.  R.  prxtcr  Berkly,  who  doubted  of  this,  but  afterwards  HilL 

II  Car. 
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ti  Car.  It  was  fo  adjudged  by  the  confent  of  Bcrkly  and  all  the  "lanor;  tod- 
court  5  and  judgment  affirmed  accordingly,]  mon^^bdng  ' 

for  a  certiio  number  of  dieep,  t'iz.  300,  the  party  may  grant  250  to  OAe,  and  reTcrve  50  to  himftif 
well  enoagh,  and  affirmed  the  judgment  in  C.  B. 

4.  If  a  man  has  a  way  to  his  manor  or  Aou/e  by  prefcriptiony  this 
cannot  be  made  in  grof^s,  becaufe  it  is  appendant  to  the  manor  or 
h^ufe,  but  common  appurtenant,  king's  highwayi  or  advowfon 
appendant  may  be  made  in  grofs,  but  common  of  eftovers  to  be 
burnt  in  fuch  houfe  cannot  b«^  made  in  grofs  nor  common  append- 
antj  which  is  by  reafon  of  the  tenemeht.  Br.  Common,  pi.  28. 
cites  5  H.  7.  7. 

5.  Common  appurtenant  and  in  grofs  may  be  by  prefcription, 
or  may  commence  at  this  day  by  grant ;  per  Wray  Ch.  J.  4  Rep. 
38.  a.  b.  Mich*  a6  &  ay  £liz«  B.  R.  in  Tirringham's  cafe. 


(P)     For  what  Cattle. 

[1.    A  Man  may  prefcrile  to  have  it^r  all  manner  of  cattle.     15 
E.  4.  33,] 
[a.  The  grantee  of  common  for  a  certain  number  of  cattle  ra/i-  F.  N.  B. 
not  common  with  the  cattle  of  a  f  ranger,     18  £.  4.  14.  b.]  I'p  ^®i 

3.  A  man  may  prcfcribt  to  have  common^Jr  all  manner  ofbeafts 
▼cry  well,  by  reafon  of  his  perfon,  &c.  pet  Pigot.  Br.  Prefcrip- 
tion,  pi.  28.  cites  15  £.  4.  32. 

4.  A  general  licence  ad  ponenda  averia  (hall  be  intended  only  of 
commonable  cattle,  and  not  of  hogs ;  fed  contra,  if  the  licence 
had  been  only  for  a  partiadar  time;  per  North  Ch.  J.  and  it  was 
admitted.  2  Mod.  7.  HilL  26  &  27  Car.. a.  in  C*  B.  in  cafe  of 
Smith  &  FevereL 

« 

[u  |F  a  commoner  hath  no  cattle,  he  cannot  agijt  the  cattle  of  •BuUtRn, 
^  otieri  to  ufc  the  common.     •  45  E.  3.  25.  b.   Curia,  f  ^^  P*'  ^'  ^*** 

(K)  cjtec  S.  C.  He  that  has  common  by  fpecialty  cannot  igift  the  hetfts  of  <»thcn.    Br.  Com- 

non,  pU  5.  cttei  S.  C. 

f  Br.  Commooy  pK  41.  (40]  cites  S.  C.*— Fitch.  ABk,  pi.  laS.  citei  S.C. 

[a.  So  he  cannot  command  his  tenants  at  %uill  to  ufe  it  with  t  Br.  Com- 
thcir  cattle  in  his  name.  J  45  E.  3.  25.  b.  §  22  Aff.  84.  fame  "^'  ^''  5* 
cafe.  J  s.  c.  — i 

Br.  Seifitty 
pi.  5.  cites  %,  C.  f  Br.  Common,   pi.  41.    (40)  citet  S.C.  but  the  borrowing  them  ia 

order  to  manure  hit  land  it  not  fufficient,  unlefs  he  manuret  in  hCt  nvith  them."  ■■fitah.  AMA, 

pi.  ^^%,  cites  S.  C. 

.  •    •  • 

[3.  fut  if  he  borrov^s  etier  cattle  to  ntantire  bis  hmdf  he  may  ufe  I  *'•  Cob» 
the  common  with  them,  for  they  are  in  a  manner  his  cattle  by  the  ^^J^Vs^* 

borrowmg, 
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Bu  borrowing,  aad  the  cattle,  whkh  manure  tKe  land^  of  right  ought 
^ttt'srcj?*  ^°  ^^^  common*     ||  45  E.  3.  25-  b.    f  22  Aff.  84.] 

f  Br.  ConuDon,  pi-  4>  •  (4^0  c*^^  S*  ^*  ^^^  ^  boriDwing  tbcm  in  order  to  nunwe  lui  land ii 
not  fufficicnty  oaiefs  he  manures  in  fad  with  tlicaa.  Fitih.  AATe,  pi*  z%%,  cites  S.  C. 

Br.  Com-  *  [4.  So  he  that  hath  ctmrnon  in  grofsfor  a  certain  number  of  cattle 
^*\^c\tt^  may  put  in  the  cattle  ofajranger^  and  ufc  the  common  with  them. 
^y6:„     II  H.  6.  22.  b. J 

Fitch.  Con- 

aon»  pi.  3.  cites  S.  C.  F.  N.  B.  180.  (B)  S.  P. 

Br.  Com-         [^.  So  he  that  hath  common  in  grofs  fans  number^  may  put  in 

?^w;^*'  the  cattle  of  another  man,  and  ufc  the  common  with  them,    il 

VPcT^  H.6.  22.b.] 

Fitsh.  Com- 

SMD,  pi.  3.  cites  S.  C,  F.  N.  B.  iSo.  (B)  S.  P* 


(R)     Common  ii^  Grofs.     What  (hall  be  (aid  Com- 
mon in  Grofs. 


*  F61. 403. 


[i. I  F  a  man  at  all  times  tatb  ufed  common  with  his  cattle  couchant 
^  and  levant  in  certain  places,  and  not  with  ether  cattle  coming, 
this  (*)  is  common  appendant  to  this  place,  and  not  in  grofs. 
S^f^ij.  «  Aff.  36.  Curia.] 

cites  S.  C.  k  S.  P.  unlefs  he  and  his  anceftors  claimed  the  common  to  be  in  grols  among  die  con* 
snoners,  but  if  they  had  ufed  it  with  fach  beafts  fo  levant  and  couchant,  and  with  other  beafts  comiii|f 
Jrc*  then  it  fliaU  be  taken  as  ta  giofs.  Fttah.  Coroinon»  pl«  19.  cites  S.  C.  and  by  their  dsiin- 

sng  it  as  in  grofs  always  among  the  commoners^  their  claim  is  known>  which  otherwiie  it  would  ooC 
hati  been^  &c« 

2.  If  one  grants  to  J.S.  8  acres  of  land^fmul  cum  fo  much 
common  as  belongs  to  his  oxgange  of  land  in  a  certcnn  place^  this  is 
not  common  appurtenant,  but  in  grofs }  per  Herle.  F.N.B.  x8o, 
1 8 1.  (N)  in  the  new  notes  there  (c)  cites  7  E.  3.  48. 

3.  But  fee  there  it  is  adjudged,  if  one  grants  an  affartfrmdcum 
iota  communia  quanf  pertlnet  ad  unam  hovatam  terr^e^  this  is  com* 
mon  in  grofs,  and  he  ihall  take  as  much  as  another  takes  for 
2  bovates  or  oxganges  in  grofs,  and  when  he  pleafes,  becaufe  fuch 
common  cannot  be  appendant  to  bind.  F.  N.  B.  i8i.  (N)  in 
the  new  notes  there  (c). 

4*  If  a  man  grants  common  to  the  major  and  hurgeffesfir  all  their 
cattle  in  fuch  a  place,  it  is  good,  and  in  grofs,  and  not  appurte- 
nant ;  per  Cur.  2  Lev.  246*  Hill.  30  &  3 1  Car.  %.  B.  R.  ia 
cafe  of  Stables  y.  Mellon. 


(S)   Common  in  Groft.  What  (hall  be  a  good  Grant. 

jSr.  Grants,  [i.  T  F  I  grant  commoD  to  another  for  years,  anddomf  ^« 
%f '6.'s!p.  ^^^' ""  nobatpUco  ho  ihaU  have  it,  this  \%  void.  9  H.  6. 36.J 

bj  Pakon^  ^Mod  BM  ftcgtcvr.- 
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[a.  If  a  man  grants  to  another  common,  uhicunque  averiafua  Br.  Grants,  ^ 
ier'tnt^  this  is  a  good  grant,  hy  averment  in  what  place  his  cattle  fed  a    ^^'J'  5*^ 
the  time  of  the  grant;  before  or  after.  9  H.  6.  '36.]  Ir.  Com- 

mon, pi.  3. 

cites  9  H.  6.  36.  bat  S.  P.  does  net  appev.— Fitzh.  Common,  pi.  2.  cites  l|*  C— S.  P.  Arg. 
Roll.  Rep.  427.  in  pU  16. 

*  [3.  But  without  fuch  averment  this  is  not  good  grant.  9  H.6. 36,]  Br.  Grants, 
[4.  If  I  grant  common  to  anotjier  in  my  land  every  year,  and  sl'c^'^cs^p 
//  liesfrejb^  this  is  good,  though  it  be  at  my  will,  whether  he  p^  Cur. 
ihall  have  any  profit,  for  I  may  fow  it.     17  E.  3.  [34.  b.j 

[5.  If  A.  grants  common  to  B.  in  certain  land,  for  all  his  cattle  RoH.  Rep, 
which  fhall  be  levant  and  couchant  upon  Black^acre^  where  B.  hath  4»4'pl«i6* 
nothing  in  Black-acre,  fo  that  it  cannot  be  appurtenant,  yet  this  jack's!  c. 
Jhall  not  be  a  common  in  grofs,  becaufe  the  intention  and  limitation  A  man  bar- 
df  the  grant  is  to  cattle  levant  and  couchant.     Trin.   15  Jac.  fowlandll) 
B.  R,   between  Gawen  and  Stacy,  agreed  at  the  bar.]  d«d  fnd^t! 

ed  i  and  af. 
terwards,  but  before  inroUnent  of  the  deed,  he  granted  to  the  bargainee  and  his  heirt  comnoon  for  all 
commonable  beafts  manuring  and  feeding  on  the  faid  land  ber.^rementioned,  and  afterwards  the  deed  was 
inrolled.  The  point  was,  whether  this  inrolment  ihall  rebte  fo  as  to  make  the  grant  of  the  common 
good?     It  was  ?rgued,  fed  adjornatur.  ■■  ■  Godb.  270.   pW  377.    Mich.   15  jac.    Ludlow  v* 

Stacey,  JS..C.  adjudged  a  good  grant  of  the  common,  and  the  inrolment  ihall  have  relation,  though  for 
collateral  things  it  ilhall  not  have  relation. 

f6.  ISo]  if  A.  grants  to  B.  common  in  certain  lands  ^er  all  his 
cattle  which  Jhall  manure  and  feed  in  Black-^cre,  whereas  B.  has 
nothing  in  Slack-acre,  by  which  this  cannot  take  efic£l  as  a  com- 
mon appurtenant  -,  yet  this  fhall  not  take  efiefk  as  a  common  in 
grofs,  inafmuch  as  it  is  exprefsly  limited  to  fuch  cattle  which 
manure  and  feed  in  the  faid  land.]' 

[7.  [Buf]  Trin.    15  Jac.  B.  R.  between  Gawen  and  Stacy,  See  pi,  5. 
the  Court  feemed  e  contra;   but  Mich.    15  Jac.  they  feemed  to  !?^**" 
waive  this  opinion,  and  Croke  held  exprefsly  e  contra.] 

[8.  A  man  may  grant  to  another  common  in  one  place  for  all 
manner  of  cattle^  and  in  another  phccfor  10  beq/ls ;  and  fo  the 
grantee  may  put  the  10  beq/ls  in  either  of  the  two  places.     17  E.  3. 

34-  b.] 

9.  If  ^1  man  has  common  appurtenant  to  a  mejfuage  and  lands  for 
a  certain  number  ofbeajls,  he  may  alien  the  fame  ;  othefwife  it  he 
have  common  yor  all  his  beq/ls  levant  and  couchant  ofi  fuch  lands ^ 
he  cannot  alien  this  from  the  land ;  per  Hale  Ch.  J.  2  \jts*  67* 
Mich.  24  Car.  2.  B.  R.  in  cafe  of  Daniel  v.  Hanflip. 

(T)     Common  in  Grofs  upon  a  Grant.     In  what 

Place  it  ihall  be  taken. 

[i.  T  F  a  man  grants  to  me  common  for  my  cattle,  ubicunque  **'•  ^®»- 

-*  averia  fua  ierinty  if  the  cattle  of  the  grantor  did  never  feed  ^t«*s.'c.' 

in  any  place  before  the  grcrt,  or  at  the  time  of  the  grant,  or  after,  but  is  on!| 

the  grantee  (hall  have  no  benefit  by  the  grant.     9  H.  6.  36.]  a«ferenccto 

pi.  ^.  which  cites  g  H.  6.  that  if  after  the  grant  the  grantor  has  no  beafls,  the  grantee  in  fuch  c«(e 

Ihail  nor  hive  common. Perk.  109.  S.  P.  only  the  (ubicunque)  in  the  origioal  in  ful.  23.  a.  is 

t%p>r2  tnni]4'ed  in  the  Engl'fli  edition  (whenfoevrr. ) 

VcL.  IV.  It,  2.  [A>/] 
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Br.  Gnnts,  [2.  [Bui']  if  a  nuui  grants  common  to  anotheri  idjcunque 
9H?6.*s'.^.  ^^^r^*  "**^  ierint,  and  after  be  occupia  and  manures  roo  acres  of 
accordingly,  land  ivitA  his  cattUy  and  after  he  heatma  fi poor  that  he  hath  no  cattle^ 
-; B'»    yet  the  grantee  fliall  have  the  common  in  the  100  acres,  o  H,  6. 36, 

Common,       /^     •     -i 

PI.3.CK.    Cuna.J 

8.  C.  but  it  it  ooiy  a  rdcrencc  to  Br.  Grants,  pU  5. 

C  59^  J        Cs*  [^0  ^f  ^  '^^i^  grants  a  common  to  me  for  my  cattle  ubi- 

cunque  averia  fua  ierint,  if  the  grantor  at  the  time  of  the  grant| 

or  after ^  feeds  his  cattle  in  any  place ^  the  grantee  may  have  common 

there  alfo.     9  H.  6.  36.] 

Br.  Com.  [4.  [And'^  upon  fuch  grant  of  common  ubicunque  av^ia  of 

^m's^'c  '     the  grantor  ierint  \  if  the  grantor  puts  his  cattle  in  bis  garden^  or 

but  for  thf    i^  ^^  corn^  the  grantee  may  put  his  cattle  there  alfo.    9  H.  (^ 

opinion  re-     ^6.] 

fen  to  Br. 

Grants,  pi.  5.  which  cites  9  H.  6.  S.  P.  by  BabUngton  accordingly. 

n  -*^   ^  [St  [But]  if  the  grant  be  of  common  ujbicunque  averia  fua 

^Fol.404.  ^  ierint,  and  the  grantor  dies  g   qu4ere^  whether  the  grantee  Jball  haw 

''  common  after  his  death.     9  H.  6.  36.] 

Br.  Grants,  [6,  If  one  man  grants  common  to  another  for  all  his  cattU 

qH?6.*s"p.  ^^f^^f'g^^^  A^  ^^tior^    yet  he  cannot  common  in  the  garden  of  the 

by  Babbingl  grantor  parcel  of  the  manor,  but  only  in  fuch  places  where  a  man 

ion.—- — >  of  common  right  ought  to  common,     o  H,  6.  36,1 

But  fuch        ''  o  «?  ^  ^     w 

grant  is  not  any  reftraint  to  the  waites  or  commons,  but  the  grantee  may  claim  common,  in  any  part 
of  the  manor,  without  pleading  that  it  was  waf!e  or  common.  Agreed  by  Croke  and  Berkley,  cartcrit 
jufticiariis  ablcntibus,  and  judgment  accordingly.  Cro.  C.  599.  pi.  ao.  Mich.  x6  Car.  B.  R« 
S(ringer*s  cafe* 

7t  Note,   per  Fitzherbert,  there  is  a  diverfty  between  copmm 

for  certain  beaflsy  and  pafture  for  his  beafts ;  fox  if  I  grant  to  yu 

paflure  for  certain  beafts  in  my  manor,  I  fhall  appwnt  you  where 

you  fhall  have  it  t  but  if  I  grant  to  you  common  for  certain  bcafls  in 

•  Orig.  IS     my  manor,  you  fhall  *  have  it  per  my  Es*  per  taut,  and  it  was  agreed 

(puT  c«o.)     ij^at  [praecipe]  quod  reddat  lies  of  pafture ^r  two  oxen,  but  e  centra 

clearly  per  Fitzh.  of  common  for  two  beafis,  becaufe  by  l^i^^ 

[praecipe]  quod  reddat  never  hes  of  common,     fir,  Commoni 

pi.  2.  cites  27  H.  8.  12, 

8.  If  a  man  grants  certain  lands  to  one  cum  commtmia  in  omm 
bus  terris  fuisy  &c.  and  does  no/  exprefs  any  place  certain^  he  (hall 
have  common  in  all  his  lands  vhicb  b^  bad  at  tb?  time  pf  ^^ 
gr^nt,     F.N.B.  ijot  ^GJ, 
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(U)     Commoa  in  Grofs  by  Grant     In  what  Time 

it   is  to  be  taken. 

|[l.  T  F   a  man  grants  common  to  me  qaandocunque  averiafua  Fltzh. 

*  terint^  the  grantee  fliall  not  have  common^  but  when  the  ^|®"°*^?» 
cattle  of  the  grantor  are  in  the  common.     9  H.  6.  36.  Curia.]      s.c'    ■- 

Perk.  f.  109. 
S.  P.  and  cites  S.  C.  So  that  \^  afur^arii  the  grantor  has  no  btafls^  the  grantee  (hall  not  have 

common ;  per  Martlot  quod  fuit  conceimm.     Br.  Grants,  pi.  5.  cites  9  H.  6.  1  S.  C.  cited  by 

Hobart  Ch>  J«  that  if  the  grantor  employs  the  land  to  tiUage,  or  lets  it  lie  fre(h,  the  grantee  hat  no 
remedy,  and  fays  that  fo  is  the  book  ot*  17  £.  3.  a6.  Hob.  40.  in  pi.  47.....-.S.  C.  cited  Cro.  0.599* 
in  pU  20.  and  Berkley  J.  fatd,  that  the  clauTe  of  quandocunque  averia  fua  ierint  it  void^  becaufe 
it  retrains  all  the  cffc^  of  the  grant ;  for  if  the  grantor  will  not  put  hit  cattle  in,  the  grantee  fltall  ne- 
ver have  bis  common  ;  but  Crooke  J.  held  the  relhraint  good,  becaufe  this  is  not  a  total  reftraint,  9c 
modus  8c  conventio  vincunt  legem  \  and  it  is  not  intendible  that  the  grantor  would  totally  forbear  to  put 

in  his  cattle  to  defraud  the  grantee  of  his  common. -*i  Rep.  87.  a.  cites  S.  C.  that  this  is  modus 

dooationis,  and  the  grantee  ihall  not  have  common  but  in  this  manner. 

[599] 

1.  Where  a  man  grants  common  for  10  beajis  a  year  in  D,  and  Br«  Pamour 

he  Joes  not  take  common  by  two  years,  \izfiall  not  put  in  30  beads  i*i.f'pf^* 

the  3^  year,   and  fo  of  eftoversj  fuel^  hay^  &c.    Br.  Common^  cites  s.  cl 

pi.  4.  cites  27  H.  6.  10.  — Fitxh. 

*  CommoBy 

pi.  6.  cites 

(X)     Common.     Seifm.  J'gtli'JJ 

'  S.C. 

[i.     A  Tortious  ufer  of  common  cannot  put  him  in  feifin.     45 
-^  'Ed.  3.  25.  b.  26.  22  AfT.  84.] 
[2.  As,  the  commoner  cannot  gain  feifin  by  cattle  which  he  •  Br.  Com* 
app,  for  fuch  ufer  is  not  lawful.     •  45  E.  3.  25.  b.  f  22  AS.  84.  "^"'J'.^'c?* 
Curia.]  -T-^'-  ' 

Set  fin,  pi.  5« 
citei  S.  C.  f  Br.  Comiren,  pi.  41.  (40.)  citci  S.  C— — Fitsb.  AlTife,  pi.  aaS.  cites  S.  C. 

[3.  So,  he  cannot  gain  feifin  by  the  ufer  of  his  tenants  at  will,  X  Br.  Corn- 
being  his  fervants,  with  their  cattle  by  his  command  in  his  name;  "^'/.'c* 

for  their  ufer  with  their  cattle  is  tortious.     %  45  ^'  3*  25.  b. Br. 

i  22  Aff.  84.  fame  cafe.]  Seifin.pi.s. 

'  ^  -*  cites  S.C. 

§  Br.  Common,  pi. 4.1.  (40.)  cites  S.C. Firxh.  Affife,    pi.  128.  cites  S.C. The 

ufer  of  common  by  tenants  at  wilt  fiuU  be  a  feifin  to  him  in  rcverfion  to  have  an  aflife,  if  he  or  hli  te- 
liant  at  will  be  after  diliurbed  to  ufe  the  common.     F.  N.  B.  180.  (I). 

•  [4.  Bui  if  the  commoner  hath  no  cattle,  and  fo  takes  the  cattle  I  Br.  Seifio, 

^another,  and  the  tertenant  delivers  feifin  to  the  commoner,  and  is  sr'^s'p* 

prefent  when  the  cattle  are  put  in,  and  he  ajfents  to  the  ufer  and  by  Thorpe,* 
putting  in,   or  commancb  him  fo  to  do;    this  is  a  good  feifin. 
II  45  E.  3.  26,  22  Afl'.  84,  per  Thorpe,] 

[5.  So  if  the  commoner  hath  no  cattle,  he  may  take  feifin  by  IfBr.Com- 

fhe  cattle  of  another,  and  chafe  them  bach  prefently ;   for  the  continu-  ^tes's'lc?* 

ance  is  tortious,  and  this  is  a  good  feifin.     f  45  £.  3.  26.  per  &  s.  p.  by 

Thorpe  i  but  Bro.  Commoner,  ^  51.  [fs^ysj  quxrc  of  this,   and  I!^'"^ 
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makes  a       it  fccms  not  to  be  law;   for  the  putting  them -in  without  con« 
^!^^^\\    tinuancc  is  tortious.     *•  22  AIT.  84.  per  Thorpe-] 

Seifin,  pL  5.  cites  S.  C.  **  Br.  Seliny  pi.  36.  citu  S.  C.  Fit»h.  Affife,  pi.  azS* 

CIKS  S.  C 

[6.  If  a  man  hath  common  Jans  number,   if  he  hath  hccn/tijej 

ef  this  with  cattle  tvithout  any  certain  number,  as  20,  30,  or  40  ; 

this  is  a  good  feifin.     11  H.  6.  23.] 

Br.  Scifin,         [y,  U  a  man  recox^ers  a  common,  and  the  ^^r/^  upon  a  writ  of 

iVsr^^kc  f^*^*"  comes  to  the  place,  and  by  parol  delivers  to  him  fe^tn  of  the 

lays  quod       common ;    this  is   a  good  feifin    of  common   to  have  an  ojffi/em 

^xrcbene.     22  Aff.  84.   pcrThorpC.J 

i— r-Fitih. 

Ailafc,  pi.  az8.  cites  S.  C— — Br.  Affife,  pi.  31.  cites  45  £.  3.  25.  S.  P.  that  he  (hall  have 

aflife  or  redineifin  upon  the  firft  putting  him  in  poflfcflTion ;  becaufe  the  law  adjudges  him  in  pofleffioa 

by  the  firft  feiiin  ;  quod  noo  negatur.    But  Brooke  fays,  tamen  qu«re. 


[  600  ]   (Y)     In  what  Cafes  the  Seifin  of  one  fhall  fervefor 

others. 


•Br.  Scifin,  [i.  ^TT*  H  E   feifin  of  the  father  is  not  fufficientyar  the  heir.     *  45 
pl.  5.  cites  1    Ed.  3.  25.    t  22  Aff.  84.] 

-f-  Br.  Scifin,  pi.  36.  cites  S.  C. Fiuh.  Aflife,  pl.  laS.  cites  S.  C 


jBr.  Sclfm,       [2.  The  (tii^m  of  a  lejfetfor  years  of  a  common,  is  fufficient 
t'J^Sct?.fi^  >5/m  in  reve^on.     45  E.  3.  26.    %  22  Aff.  84.J 
by  Seaton  and  Mowbray.— Fitzh.  Affife,  pl.  228.  cities  S.  C. 


This  concludes  Lord  Roll's  Abridgment,  title  Common,  the 
additions  whereto  will  be  contained  in  a  fubfequent  volume, 
it  behig  fuppofcd  much  more  proper  fo  to  do,  than  to 
break  Uie  thread  thereof  by  taking  in  any  fmall  part  of  it 
here. 


THE  END  OF  THE  FOURTH  VOLUME. 
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